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PRELI M NARY STATEMENT

Respondent, THE STATE OF FLORI DA, was the prosecution in the
trial court and Appellee in the District Court of Appeal of
Florida, Fourth District. Petitioner, PAULINE ZILE, was the
Respondent in the trial court and the Appellant in the D strict
Court of Appeal. The parties shall be referred to as they stand
before this Court. The synbol "R " designates the original record
on appeal, and the synbol “T.” designates the transcript of the
trial court proceedings.

Respondent certifies that the instant brief has been prepared
with 12 point Courier New type, a font that is not spaced

proportionately.
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STATEMENT OF THE CASE AND FACTS

Respondent generally accepts Appellant's Statenment of the Case
and the Facts, but nmkes the following clarifications and
addi tions:

At trial, Deputy David Robshaw of the Broward Sheriff’'s Ofice
testified about a report, that Petitioner made on Cctober 22, 1994
at the Swap Shop in Broward County, in which she clained that her
child was mssing froma stall in the bathroom (T. 1430-1434). He
described efforts by |law enforcenent to find the child including
interviews with wtnesses, Petitioner’s appearance on Anmerica’ s
Most Wanted, and the FBlI's involvenent due to a potential
ki dnappi ng (T. 1493-1495).

Det ective Robert Foley with the Broward Sheriff’s Ofice, who
execut ed a consent search of Petitioner’s residence pursuant to the
m ssing child investigation, described Petitioner’s apartnment as
havi ng one bedroom and one bath (T. 1511). He discovered drops of
suspect blood on the pillowto the victims bed and on the mattress
and box spring (T. 1549, 1552, 1554). He sprayed the walls around
the bed with lumnol, as well as the bed area and headboard (T.
1558- 1559, 1560). The sprayed areas glowed (T. 1562). He al so
sprayed the rugs in the bedroom and living room along with the
couch and pillows in the living room and the areas | um nesced (T.
1564-1565). He took sone of the victims clothing fromthe | aundry

basket that appeared to be stained (T. 1551, 1555-1556).
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Dayl e Ackerman, who |ived in an apartnment about 20 feet across
fromthe Ziles, testified that in May of 1994, she started hearing
loud voices from Petitioner’'s apartment (T. 1625, 1626-1627).

On Septenber 16, Ms. Ackerman said that she heard the man say,
“Why did you shit on the floor in front of nme?” and then she heard
him strike the girl, who was crying loudly (T. 1630-1631, 1633).
She said that the scream ng becane “nuffled,” as if the nman had
taken her further away, but that she continued to hear crying and
hitting (T. 1630-1631). She stated that she then heard the
mother’s voice, in a regular tone, not raised, say, “That’s
enough, John” fromthe bathroom (T. 1631-1632).

Ms. Ackerman said that she could hear the girl’s voice before
the nother said this, but that after that, the girl’s voi ce stopped
(T. 1631-1632). The next thing that Ms. Ackerman heard was water
running in the bathtub and the couple saying, “Wake up, Wake up
pl ease Wake up” (T. 1632, 1658). The man was cryi ng and said, “Ch,
my God, ny God, what did I do” (T. 1632). When ©Ms. Ackerman
returned after a weekend away, she never heard anything again from
Petitioner’s apartnent because the wi ndows to the apartnent, which
had normally been | eft open, were closed (T. 1634).

On cross-exam nation, Ms. Ackerman said that she thought the
beating occurred in the kitchen and that she then saw novenent in
the Iiving roomthrough the wi ndow (T. 1647, 1652). On re-direct,

she said that Petitioner did not scream or get mad at John Zile
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when she said stop (T. 1658).

Chad Brannon, a friend of the Ziles, testified that one day in
the first week of Septenber, John Zile told the victimto tell
the wi tness the “bogus” stories that she had been telling hi mabout
havi ng been nol ested, and when the victimsaid sonething else, Zile
said to get it right or he would spank her (T. 1677, 1680-1681).
When the victimasked if Chad could spank her, Zile hit the victim
on the buttocks with a belt four or five tinmes (T. 1677, 1680-1681,
1717). Brannon testified that Zile pushed the victimon the bed
and picked her up by the shirt (T. 1626). He said that the victim
was crying and screaming (T. 1687). Zile had the victimpull down
her pants to show the w tness the brui ses on her right buttock and
leg (T. 1683-1685). On cross, Brannon said that they were in the
bedroomw th the door closed and Petitioner was in the kitchen (T.
1718-1719) .

Brannon said that one tinme Petitioner told himthat Zile “gets
a little aggressive” in disciplining the victim (T. 1692). He
acknow edged that Petitioner told hi mthat sonetines Zile wanted to
“take things too far (T. 1696).

Various wtnesses testified that Petitioner described the
victimas a discipline problem a liar, and a smart-nouth, and as
being disruptive, spoiled rotten, and badly behaved (T. 1464,
1731, 1759, 1894, 2386-2387).

The DNA anal ysis on the bl ood sanpl es taken fromPetitioner’s
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apartnent were consistent with the victims blood but not with the
Ziles or their sons’ (T. 1833-1834, 1835, 1836, 1837-1838, 1839).

Betty Shultz, an enployee at Hone Depot, testified that the
Zil es purchased a tarp, rose bush, and shovel (T. 1931-1932). She
recogni zed the tarp placed in evidence (T. 1935).

Hol |y WAl sh, the Ziles’ upstairs neighbor, testified that she
heard yelling, discipline, and a child screaming in the Zles’
apartnment (T. 1973-1975). In m d-Septenber, she heard sounds of a
child being hit (T. 1977, 1979).

The Ziles’ white Cadillac was identified as having been in the
back of the Tequesta K-Mart on Septenber 19 at around 11:15 p.m
(T. 2066-2072, 2428-2430).

Dr. Janmes Benz, the nmedical examner, testified that the
victimhad a bluish mark in the head area about three by six inches
with a henorrhage underneath the skin (T. 2268, 2271). She also
had a bruised area over the |l eft eyebrow about three by three and
a quarter inches (T. 2269, 2271). There were yell ow sh and grayi sh
di scol orations on the head, as well as a bluish mark on the back of
the head (T. 2269-2270). The frenulumon the victims upper lip
was torn (T. 2272).

Dr. Benz said that there was a bluish mark on the upper arm
Wi th disrupted capillaries but without henorrhaging (T. 2272-2273).
There was a prom nent bluish area with henorrhaging on the right

buttock about six by four inches, and another smaller bluish area
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(T. 2273-2274). There was bruising on the left forearmand right
knuckl es, and small er areas of purplish discoloration on the right
leg (T. 2276). There were five areas of bluish discoloration on
the left leg, the largest being one inch by three-quarters of an
inch (T. 2276).

Dr. Benz said that the victimhad a fewsmall particles in the
upper respiratory track in the area of the nmouth and lungs (T.
2279) . There was al so evidence of food particles in the |ower
respiratory track indicating termnal aspiration in the lungs (T.
2780-2781). Dr. Benz determned that the cause of death was
asphyxia or a l|lack of oxygen (T. 2283). He said that there was
evi dence of suffocation, including the nultiple injuries and torn
frenulum (T. 2283, 2302). He stated that the mark on the victins
nose could have been froma thunb holding it down (T. 2351). He
determ ned that the death was a homcide (T. 2283-2284). He did
not know how long it took the victimto die from asphyxiation (T.
2323) .

Respondent will add, clarify, or correct other facts pertinent

to a particular issue in the argunment portion of this brief.
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SUMVARY OF ARGUNVENT

Poi nt |

Use and derivative use immunity provided for under section
914.04, Florida Statutes, is constitutional wunder Article 1,
Section 9 of the Florida Constitution on the right against self-
incrimnation and under Article 1, Section 23 of the Florida
Constitution on the right of privacy. Use/ derivative use imunity
| eaves the witness and the governnent in substantially the sane
position as if the witness had clainmed his privilege against self-
incrimnation in the absence of a grant of imunity. Li ke the
privilege, such immunity allows the governnment to prosecute using
evi dence froml egi ti mat e i ndependent sources. Hence, use/derivative
use immnity enables the governnent to conpel valuable testinony
while still allow ng the prosecution of all cul pable parties.

Respondent does not believe that the right of privacy
addresses the immunity issue because its focus would be on
conpulsion rather than later use of conpelled testinony.
Nonet hel ess, any intrusion on the right of privacy is justified by
the conpelling state interest in pursuing crimnal investigations
that will result in holding |liable parties accountable for their
actions. The granting of use/derivative use immunity is the | east
intrusive means of achieving this goal because it allows for the
prosecution of an imunized w tness where there are independent

sources establishing guilt, while it protects the witness’' right
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agai nst self-incrimnation.
PO NT |

John Zile's statenent was not notivated by the use of
Petitioner’s immuni zed testinony. Zile originally refused to tal k
to the officers, despite their telling him that they knew what
happened. Only | ater, when facing actual charges and while being
booked, did Zile reconsider and ask to speak to the investigators.
At that tinme, Zile was rem nded that he had i nvoked his rights and
was told that the charges had been upgraded. Zile responded by
saying he wanted to do the right thing and by asserting that the
hom ci de was not preneditated. He said that he was wlling to
talk if it would be beneficial to him Zile never nentioned
Petitioner’s statenment and never asked about the statenent or about

Petiti oner.
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ARGUMENT
PO NT |

SECTI ON 914. 04, FLORI DA STATUTES, PROVI DI NG FOR USE AND

DERI VATIVE USE | MMUNITY, DOES NOT VIOLATE THE RIGHT

AGAI NST SELF-1 NCRI M NATI ON OR THE RI GHT TO PRI VACY, UNDER

THE FLORI DA CONSTI TUTI ON.

Respondent contends that the use and derivative use inmunity
provided for under section 914.04, Florida Statutes, IS
constitutional under Article 1, Section 9 of +the Florida
Constitution on the right against self-incrimnation and under
Article 1, Section 23 of the Florida Constitution on the right of
privacy. O course, any doubt in the validity of section 914. 04,

Florida Statutes, shoul d be resol ved in favor of its

constitutionality. See Leapai v. MIton, 595 So. 2d 12, 14 (Fl a.

1992) .
SELF- | NCRI M NATI ON

In Kastigar v. United States, 406 U S. 441, 453 (1972), the

United States Suprene Court stated that transactional imunity
“affords the wi tness consi derably broader protection than does the
Fifth Amendnent privilege.” It explained that the privilege
agai nst self-incrimnation has never been construed to nean that
one who invokes it cannot subsequently be prosecuted. 406 U. S at
453. Rather, the sole concern of the privilege is to afford

protection against being forced to give testinony |leading to the
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inposition of crimnal penalty. 1d. Hence, the court in Kastigar
determ ned that immunity fromthe use of conpelled testinony, al ong
with immunity fromthe use of evidence derived fromthat testinony,
affords the protection contenpl ated by the privil ege agai nst self-
incrimnation. 1d.

The court enphasi zed that use/derivative use imunity “‘| eaves
the wtness and the Federal Governnent in substantially the sane

position as if the witness had clained his privilege in the

absence of a grant of immunity” |Id. at 458-459. It stated, “The
statute, like the Fifth Amendnent, grants neither pardon nor
amesty. Both the statute and the Fifth Amendnent allow the

government to prosecute using evidence from |egitimte i ndependent
sources.” 1d. at 461.

Petitioner argues that Article 1, Section 9 of the Florida
Constitution is broader in scope than the Fifth Amendnment on the
right against self-incrimnation so that it nandates that
transactional immunity be afforded. Wiile it is true that the
state constitution may place nore rigorous restraints on
governnental intrusion than the federal constitution inposes, see

Traylor v. State, 596 So. 2d 957, 961 (Fla. 1992), the state's

constitutional provision on the right against self-incrimnation
has not been deened “considerably broader.” |In fact, this court
has generally construed the right against self-incrimnation under

the Florida Constitution in a manner consistent with federal
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precedent .

For instance, this Court declined to construe Article 1,
Section 9 as affording a defendant greater protection than the
federal constitutionwithregardto anticipatorily invoking M randa

rights. See Sapp v. State, 690 So. 2d 581 (Fla. 1997). In fact,

this Court has adopted many federal limtations on Mranda. See,

e.g., State v. Omen, 696 So. 2d 715 (Fla. 1997)(based on_Davis V.

United States, 512 U S. 452 (1994), police not required to stop

i nterrogati on when suspect nakes equi vocal request for counsel);

Washington v. State, 653 So. 2d 362 (Fla. 1995) (based on Schner ber

v. California, 384 U S. 757 (1966), taking of blood sanples does

not violate Article I, Section 9); Christmas v. State, 632 So. 2d

1368, 1370-1371 (Fla. 1994)(based on lllinois v. Perkins, 496 U S.

292 (1990), Mranda warnings are not required in custodial
situations when defendant initiates conversation with police);

Bonifay v. State, 626 So. 2d 1310, 1312 (Fla. 1993)(based on

Col orado v. Connely, 479 U. S. 157 (1986), police allaying fears of

def endant about safety of famly is not psychol ogi cal coercion);

Arbelaez v. State, 626 So. 2d 169, 175 (Fla. 1993) (based on Roberts

V. United States, 445 U.S. 552 (1980), Mranda does not apply

outside the context of the inherently coercive custodia

interrogation for which it was designed); Allerd v. State, 622 So.

2d 984, 987 n. 10 (Fla. 1993)(based on Pennsylvania v. Miniz, 496

U S 582 (1990), routine booking questions do not violate the
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constitutional protection against self-incrimnation); Henry v.

State, 613 So. 2d 429 (Fla. 1992)(based on Oregon v. Elstad, 470

U S 298 (1985), inadmssibility of statenments nmade w thout the
benefit of Mranda warnings does not preclude adm ssion of
subsequent statenents that are nade pursuant to such warnings);

Parker v. State, 611 So. 2d 1224, 1227 (Fla. 1992)(based on Harris

v. New York, 401 US. 222 (1971), defendant's otherw se

i nadm ssi bl e statenents are adm ssi bl e during cross-exam nati on of

a defendant for inpeachnent purposes); Gore v. State, 599 So. 2d

978, 981 n. 2 (Fla. 1992)(based on North Carolina v. Butler, 441

US 369 (1979), refusal to sign a witten waiver 1is not

di spositive to a finding of a valid waiver); Thonpson v. State, 595

So. 2d 16, 17 (Fla. 1992)(based on California v. Prysock, 453 U. S.

355 (1981), no requirenent of a 'tailsmanic incantation' of Mranda

warnings); Henry v. State, 574 So. 2d 66, 69-70 (Fla. 1991) (based

on Mchigan v. Msely, 423 U. S. 96 (1975), suspect's assertion of
his right to remain silent does not create any per se bar to

subsequent interrogation); Brown v. State, 565 So. 2d 304, 306

(Fla. 1990) (based on Duckworth v. Eagan, 492 U. S. 195 (1989), right

to cut off questioning is inplicit in Mranda warnings so that
there is no requirenent that such a statenment be specifically

communi cated); Herring v. Dugger, 528 So. 2d 1176, 1178 (Fla

1988) (based on Colorado v. Spring, 479 U S. 564 (1987), valid

M randa warnings do not require that suspect be aware of all
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possi bl e subj ects of questioning); Caso v. State, 524 So. 2d 422

(Fla. 1988)(based on Mchigan v. Tucker, 417 U.S. 433 (1974)

exclusionary rule not applicable to testinony of a wtness whose
identity was discovered through the wunwarned statement of
def endant).

Wth regard to the specific area of inmmunity, this court has
also aligned itself with United States Suprene Court case | aw. In

Fl ori da Departnent of Revenue v. Herre, 634 So. 2d 618 (Fla. 1994),

this court considered the constitutionality of section 212. 0505,
Florida Statutes (Supp. 1988), which called for a tax assessnent at
the rate of fifty percent of the estinated retail price of
controlled substances on persons who had -engaged in the
distribution of any such nedicinal drug. In order to pay this
assessnent, a taxpayer was expected to file a tax return along with
t he paynment. Even wi t hout such a return, though, paynent of a fifty
percent tax on income would logically indicate involvenent in
illegal drug transactions. In finding that the statute viol ated
the right against self-incrimnation under both the Florida and
federal constitutions because it did not grant any immunity, this

court stated that it was guided in its analysis by Marchetti v.

United States, 390 U S. 39 (1968), G osso v. United States, 390

US 62 (1968) and Leary v. United States, 395 U.S. 6 (1969). 634

So. 2d at 619, 621.

Petitioner contends that Article 1, Section 9 of the Florida
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Constitution is broader because it refers to crimnal “matters”
instead of crimnal “cases” (Petitioner’s Brief p. 11).
Petitioner, though, has not provided any instance in which a
crimnal matter would not also be considered a crimnal case. See

United States v. Gegory, 730 F. 2d 692, 697 (11th Grr.

1984) (“crimnal case” includes grand jury proceedings as well as
trial). Regardless, Respondent submts that these terns relate to
the application of the provision, i.e. crimnal context inwhichit
may be invoked, and not to the scope of the privilege, i.e. the
degree of protection extended.

Thus, the Florida constitutional provision is substantially
simlar in character, if not identical, to that of the federa

constitution, so as to warrant like interpretations. See State v.

Hanson, 342 A 2d 300, 304 n. 6 (Me. 1975)(Mai ne constitutiona

provision simlar in purpose to Fifth Arendnent). |In any event, no
significance can be placed on the constitutional anmendnent from
using the term “case” to using the term “matter,” because the
change occurred prior tothe United States Suprene Court’s deci sion

in Kastigar v. United States, 406 U S. 441 (1972), which was the

first direct holding by the Suprenme Court that transactional
immunity was not required under the Fifth Anmendnent.

Petitioner seeks to have enphasis placed on the fact that the
| egi slature did not anmend the inmmunity statute fromtransactiona

immunity until alnost ten years after Kastigar (Petitioner’s Brief
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p. 13). Such significance is not justified. See People v. Lederer,

717 P. 2d 1017 (Colo. App. 1986)(immunity statute anmended from
transactional in 1983; statute consonant wth Fifth Amendnent
protection). The Senate Staff Analysis to the proposed anendnent
to section 914.04 indicates that use/derivative use immunity is
constitutional under Kastigar and that Florida had at the tine a
transactional immunity statute which was broader than required by
the Fifth Amendnent (Appendi x).

In construing an inmunity statute, it is inportant to bear in

m nd t he purpose for its enactnent. Tsavaris v. Scruggs, 360 So. 2d

745, 749 (Fla. 1977). Indeed, this considerationis acorollary to
the privilege against self-incrimnation. 1d. The purpose of
immunity is to aid the prosecution in securing evidence, see

Florida State Bd. Of Architecture v. Seymour, 62 So.2d 1, 3 (Fla.

1952), and to provide a nechanism for securing wtnesses’ self-

incrimnating testinony, see Tsvavaris, 360 So. 2d at 749.

The State maintains that to construe the Florida Constitution
torequire transactional inmunity woul d actual | y defeat the purpose

of immnity. In Buonacoure v. U.S., 412 F. Supp. 904, 907 n. 11

(E.D. Penn. 1976), the court recognized that a grant of immunity
broader than the privilege against self-incrimnation would
“infringe ‘upon both the great common law principle that ‘the
public has a right to every man’s evidence’ and the duty to testify

‘recogni zed in the Si xth Amendnent requirenments that an accused be
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confronted with the w tnesses against him and have conpul sory
process for obtaining witnesses in his favor’.” And, in Brown v.
VWl ker, 161 U. S. 591, 600 (1896), the United States Suprene Court
noted, “[t]he danger of extending the principle announced in
Counsel man v. Hitchcock [transactional immunity] is that the
privilege my be put forward for a sentinental reason, or for a
purely fanciful protection of the w tness against an inmaginary
danger, and for the real purpose of securing immunity to sone third
person, who is interested in concealing facts to which he would
testify.”

On the other hand, use/derivative use immunity serves the
public interest. It enables a prosecutor to conpel valuable
testinmony while still allowng the prosecution of all culpable
parties provided that independent evidence exists to prosecute the
i mmuni zed w tness.

District courts have found section 914.04 to be constitutional

in general terns. See, e.qg., Menut v. State, 446 So. 2d 718, 719

(Fla. 4th DCA 1984); State v. Harrison, 442 So. 2d 389 (Fla. 4th

DCA 1983); Novo v. Scott, 438 So. 2d 477, 480 (Fla. 3d DCA 1983).

Quoting Kastigar, the Fourth District stated that use/derivative

use protection under section 914.04 *“is coextensive with the scope

and privilege against self-incrimnation.” See Costello v.
Fennelly, 681 So. 2d 926, 928 (Fla. 4th DCA 1996). It therefore

concluded that the trial court correctly determ ned that the grant
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of immunity subsunmed the witness’ privilege to remain silent. 1d.

The court in Glliamyv. State, 267 So. 2d 658, 659 (Fla. 2d DCA

1972) actually noted that transactional inmunity was “nore than t he
Constitution requires -- within the State of Florida.”

The majority of courts in other states have expressly found
use/derivative use immunity constitutional wunder their state

constitutions.! See, e.q., Ranbna R v. People, 693 P. 2d 789, 793-

794 (Cal. 1985); In re Caito, 459 N.E. 2d 1179, 1184 (Ind. 1984);

State v. Hanson, 342 A 2d 300, 304 (Me. 1975); State v. Strong,

542 A. 2d 866, 872 (N.J. 1988); People v. Johnson, 507 N.Y.S 2d

791, 793 (Sup. 1986); Com v. Swi nehart, 664 A 2d 957, 969 (Pa.

1995); Ex Parte WIkinson, 641 S.W 2d 927, 929-930 (Tex. Crim

App. 1982); Gosling v. Com, 415 S.E. 2d 870, 873 (Va. App. 1992);

State v. Ely, 708 A 2d 1332, 1338 (Vt. 1997). See also Ex Parte

Short house, 640 S.W 2d 924 (Tex. Crim App. 1982). And, in

Grajedas v. Holum 515 N.W 2d 444, 449-450 (N.D. 1994), the court

footnoted the North Dakota and United States constitutional
provi sions on rights against self-incrimnation in discussing the
privilege, and |l ater ruled that use/derivative use immunity | eaves

the wwtness in substantially the sane position as if the wtness

! The court in State v. Ely, 708 A. 2d 1332, 1337-1338 (\t.
1997), the last state court to decide the issue of imunity under
a state constitutional provision, stated that seven state courts
had found use/derivative use imunity constitutional under their
state constitutions while six had not. The court’s holding in
Ely made Vernont the eighth state to find that use/derivative use
immunity is constitutional under a state constitution.
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had clainmed the privilege. See also Patchell v. State, 711 P. 2d

647, 648 (Ariz. App. 1985)(court found that use immunity statute
did not conflict with self-incrimnation constitutional provision
and another |imting provision).

Most of the courts of other states that have found that
transactional immunity is required have done so for reasons other
t han post-Kastigar findings that their state constitutions require
nore than the federal constitution. For instance, in State v.
&onzal ez, 853 P.2d 526, 532 n. 5 (Alaska 1993), the court stated
that the State had conceded that the state constitution prohibited
all nonevidentiary uses of immunized testinony. The court in State

v. Myasaki, 614 P. 2d 915, 922-923 (Haw. 1980) reasoned that

transactional immunity was part of the state constitution because
the state’'s organic law was adopted at a tine when federal
decisional law required transactional imunity and the conmttee
specifically incorporated a |ike interpretation into its
constitution.

In State v. Thrift, 440 S.E. 2d 341, 350-351 (S.C. 1994), the

court stated that it was bound by a 1938 decision, In Re: Hearing

Before Joint Leqgislative Commttee, Ex parte Johnson, 196 S.E. 164

(S.C. 1938), in which it had been held that the South Carolina
state constitution requires transactional imunity. In Thrift, the
court noted that the first immunity statute, adopted after Kastigar

in 1987, called for transactional imunity. 440 S.E. 2d at 351.
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Simlarly, in Attorney General v. Colleton, 444 N.E. 2d 915, 919,

921 (Mass. 1982), the court relied on an 1871 case, Enery’'s Case,

107 Mass. 172 (1871), which held that inmunity for a witness cannot
be found so long as he remains liable for prosecution for any
matters on whi ch he was exam ned.

In Wight v. MAdory, 536 So. 2d 897, 904 (M ss. 1988), the

court did not base its decision requiring transactional immunity on
any distinction between the M ssissippi constitution and the
federal constitution. Recognizing that transactional imunity is
broad, the court nerely concl uded that transactional inmunity would
make the wi tness as secure as if he had remained silent. 536 So. 2d

at 904. See also State v. Soriano, 684 P. 2d 1220, 1232-1233 (O .

App. 1984) (held that state constitution required imunity with sanme
extent and effect of privilege).

In United States v. Apfelbaum 445 U. S. 115, 124-125 (1980),

however, the United States Suprene Court rejected reasoni ng which
presuned that in order to grant imunity coextensive with the
privil ege against self-incrimnation, the witness nust be treated
as if he remained silent. It indicated that such reasoni ng was
fl awed because it focused on the effect of the assertion of the
privilege rather than on the protection that the privilege was
designed to confer. 445 U. S. at 124. The court stated:

Such grants of imunity would not provide a full and

conplete substitute for a witness’ silence because, for

exanpl e, they do not bar the use of the witness’ statenents
in civil proceedings. Indeed, they fail to prevent the
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use of such statenents for any purpose that m ght cause
detrinment to the witness other than that resulting from
subsequent crim nal prosecution.

The court said that a “but for” analysis is not required and
that to be <coextensive wth the privilege against self-
incrimnation, an imunity statute need not treat a wwtness as if
he remained silent. 1d. at 126, 127. Accordingly, the court held
that the Fifth Amendnent does not preclude the use of i mrunized
testinony at subsequent prosecutions for perjury. The State
subm ts that Apfel baum provides guidance in this case not on the
scope of Florida's privilege, but on howimmunity statutes should

be viewed. See State v. Omen, 696 So. 2d 715, 719 (Fla. 1997) (court

noted that analysis in its precedent, although grounded on Florida
constitution, was no different than analysis set forth in hol dings
of United States Suprene Court).

Petitioner suggests that it is inpossible for a defendant to
make a conprehensive investigation of illegal use by the State of
i mmuni zed testinony because of wtnesses fading nenories and
secretive information such as grand jury matters (Petitioner’s
Brief pgs. 20-21). The State responds that, as in this case
W tness statenents are docunented at |least to sone extent in |aw
enforcenent records and that grand jury transcript may be revi ewed

by counsel and still remain sealed.?

21n this case, the trial court conducted an in canera
review of the grand jury proceedings to determ ne whether the
State i nproperly used the imuni zed testinony, so that the
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Petitioner states that a witness is |left to specul ate about
the extent that i1immunized information has been conveyed or
di scussed (Petitioner’s Brief p. 21). This argunment suggests that
exposure to immunized statenents in itself ought to preclude
prosecution. However, alnost every federal circuit has rejected
the idea that prosecution is foreclosed because an i mmnized
statenent m ght have tangentially i nfluenced a prosecutor’s thought
processes or because a “Chinese WAll” was not established. See,

e.g., United States v. Mntoya, 45 F. 3d 1286, 1292 (9th Gr.

1995); United States v. MQuire, 45 F. 3d 1177, 1183-1184 (8th Cir.

1995); United States v. Schmdgall, 25 F. 3d 1523, 1529 (11th CGr

1994); United States v. Bartel, 19 F. 3d 1105, 1111 (6th Cir.

1994) (grand jury); United States v. Harris, 973 F. 2d 333, 337-338

(4th Cr. 1992); United States v. Velasco, 953 F. 2d 1467, 1474

(7th Cr. 1992); United States v. Poindexter, 951 F. 2d 369, 376

(D.C. 1991); United States v. Schw mmer, 924 F. 2d 443, 446 (2d

Cr. 1991); United States v. Rivieccio, 919 F. 2d 812, 815 (2d G r.

control of the testinony was not exclusively the State's. See
James v. Wlle, 480 So. 2d 253, 255 (Fla. 4th DCA 1985)(court
indicated that in canmera review is for considering the
“materiality” of the grand jury testinony). See also United
States v. Dynaelectric Co., 859 F. 2d 1559, 1578 n. 25 (11th G
1988) (pretrial in canera exam nation of grand jury testinony to
resol ve Kastigar claimproper). Hence, section 914.04 does not
deny a defendant the right to access to courts or to redress
injury (Petitioner’s Brief p. 22-23). Regardless, Petitioner
never presented such clains to the trial court or to the Fourth
District, so that they should not be considered for the first
time in this court. See State v. Dupree, 656 So. 2d 430, 432
(Fla. 1995) (preservation).
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1990); United States v. Palunbo, 897 F. 2d 245, 251 (7th Cir.

1990); United States v. Serrano, 870 F. 2d 1, 17 (1st Cr. 1989);

United States v. Mariani, 851 F. 2d 595, 600 (2d Gir. 1988); United

States v. Crowson, 828 F. 2d 1427, 1430 (9th Gr. 1987); United

States v. Byrd, 765 F. 2d 1524, 1530-1531 (11th G r. 1985); United

States v. Pantone, 634 F. 2d 716, 720 (3d Cr. 1980). The courts

reason that the focus under Kastigar is not on whether a prosecutor
was aware of the contents of inmunized testinony, but on whether he

used it. See Harris, 973 F. 2d at 338; United States v. Caporal e,

806 F. 2d 1487, 1518 (11th Cr. 1986). Hence, the governnent is
not required to show absence of all overlap between testinony and
prosecution, but rather that all evidence it uses was derived from
| egitimate i ndependent sources. Montoya, 45 F. 3d at 1293; Crowson,

828 F. 2d at 1430. See State v. Ely, 708 A 2d 1332, 1338 (V.

1997) (court noted benefit in review ng federal cases because of the
benefit of twenty-five years of inplenenting Kastigar).?

The Kastigar court rejected Respondent’s argunent that a person
accorded use/derivative use immunity i s dependent on the good faith
of the prosecuting authorities. 406 U S. at 460. It stated that
the total prohibition on use provides a conprehensive safeguard,
barring the use of conpelled testinony as an i nvestigatory | ead and

also barring the use of any evidence obtained by focusing

® The court in Ely considered nonevidentiary uses because
the Vernont immnity statute expressly extends to such uses. 708
A. 2d at 1340.

-21-
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investigation on a wwtness as a result of conpelled testinony. |d.
It urged that the government’s burden of proof to show i ndependent
sources for evidence at trial is not limted to just a negation of
taint but instead inposes an affirnmative duty to prove that the
evidence it proposes to use is derived froma legitimte source

whol |y independent of the conpelled testinony. |d. See United

States v. Dynaelectric Co., 859 F. 2d 1559, 1579 (11th G

1988) (i mmuni zed testinony did not provide any direct evidence or
i nvestigatory |eads for which governnent did not have legitimte
i ndependent source).

Under Kastigar, though, negation of all abstract possibility

of taint is not necessary. United States v. Schmdgall, 25 F. 3d

1523, 1529 (11th Cr. 1994); United States v. Byrd, 765 F. 2d 1524,

1529 (11th Cr. 1985). See also State v. Beard, 507 S. E. 2d 688,

698 (W Va. 1998). In other words, the governnment is not required
t o negate specul ative opportunities for taint, |ike those suggested
by Petitioner with regard to possible effects due to possible
exposure to the witness’ statenent (Petitioner’s Brief p. 24-25).

See United States v. Romano, 583 F. 2d 1, 8-9 (1st Grr.

1978) (content of the defendant’s i nmuni zed statenents were rel eased
to the nedia; court rejected claimthat case was tainted because
defendant could not point to any “revelation” that mght have
i nfluenced governnent’s actions). 583 F. 2d at 9.

The right against self-incrimnation does not foreclose

T:\BRIEFS\932\93289b.wpd A



prosecution nerely because of a chance that i1immunized testinony

m ght have tangentially influenced t hought processes. United States

v. Serrano, 870 F. 2d 1, 17 (1st Cr. 1989). In Serrano, the court
noted that no case involving a coerced confessioon has prohibited
t he nonevidentiary use of an involuntary statenent. 870 F. 2d at

18. In his special concurrence in Pillsbury Co. v. Conboy, 459

U S. 248, 277-278 (1983), Justice Bl ackman pointed out that franers
of the federal use/derivative use imunity statute intended that
its scope be the sanme as that in the case of constitutional
violations in the taking of confessions or evidence.

The focus of the right against self-incrimnation is the
evidentiary effect of immunized testinony and the recognizable
danger of official manipulation which may subject an imunized
wWtness to prosecution arising out of the wtness testinony.

United States v. Helnsley, 941 F. 2d 71, 82 (2nd G r. 1991). Thus,

the court in Helnsley urged that the defendant’s argunent that a
cause-in-fact relationship between imunized testinony and a
subsequent conviction, wthout nore, triggers Fifth Amendnent
protection, “expands the right against self-incrimnation far
beyond any discernible policy served by the right.” 941 F. 2d at
82.

Most courts have declined to follow the cases on which
Petitioner relies for the proposition that exposure to immunized
testinmony results in certain strategic advantages. The Eighth

-23-
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Crcuit in United States v. McCGuire, 45 F. 3d 1177, 1183 (8th Gr.

1995) explained that its decision in United States v. MDani el

482 F. 2d 305, 311 (8th Cr. 1973) was limted to the “unusua
ci rcunstances” in MDaniel. It said, “The determ nation of a
McDani el violation necessarily turns on the facts of each case and
agai n focuses on whether the inmunized testinony was used by the
prosecutor exposed to it.” 45 F. 3d at 1183. (enphasis added).

The circunstances in MDaniel were unlike those in the
i nstant case. In McDaniel, an Assistant United States Attorney read
all of the defendant’s i mmuni zed state grand jury testinony totally
unaware that the defendant had been given immunity. Thereafter,
t he def endant was indicted on federal charges. The court reasoned
that fromthe very beginning, the federal attorney could not have
perceived any reason to segregate the imunized testinony from
ot her sources of information, so that the government was faced
w th an i nsurnount abl e task of show ng whol |y i ndependent sources.
Here, to the contrary, the governnent agents were aware that
Appel lant had been given immunity from the start, the State
obvi ously had reason to believe that Appellant had know edge of a
crime even before her statenent, and the State established
i ndependent sources for its evidence.

In United States v. Mariani, 851 F.2d 595, 600-601 (2nd

Cir. 1988), the Second Circuit expressly declined to follow the

reasoning in MDaniel. Hence, the district court case, United
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States v. Dornau, 359 F. Supp. 684 (S.D.N Y. 1973), on which the

McDani el court relied, is not viable in the Second Circuit because
the Mariani court later made clear that it rejected any per se rule
calling for dismssal

The court in United States v. Senkiw, 712 F. 2d 891 (3rd Gr

1983), relied on by Petitioner, actually stated that it could not
determ ne fromthe record before it whether the prosecutor used her
know edge of the i nmuni zed statenent in the preparation or conduct
of trial, so it remanded the case for an evidentiary hearing.
Logic dictates that if exposure initself warranted di sm ssal, then
the court would have so ruled since it was established that the
prosecutor had access to the statenent.

| ndeed, the Third CGrcuit in United States v. Pantone, 634 F.

2d 716 (3rd Cir. 1980) had already held that nere access to
i mmuni zed testinony does not prevent the governnment from carrying
its burden under Kastigar. It stated, “The Kastigar rule prohibits
the m suse of information gai ned under a grant of immunity; it does
not require the governnent to disregard or discard information not
obtained in this fashion.” 634 F. 2d at 720. The court in Senkiw
did not recede fromits earlier decision in Pantone, but instead
di stingui shed the cases. 712 F. 2d at 894- 895.
RI GHT OF PRI VACY

Petitioner contends that section 914.04 violates the right of

privacy under Article 1, Section 23 of the Florida Constitution.
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Appel | ee questions whether a grant of immunity in exchange for
conpelled testinmony falls within the domain of the right to privacy
clause. The right of privacy goes to the conpul sion of testinony,
while the issue of imunity and whether it adequately protects a

W tness goes to the use of the conpelled testinony. See State v.

Strong, 542 A 2d 866, 871 (N. J. 1988) (it is the difference between

the right in not being conpelled to incrimnate oneself and the

right in not having one’s privacy invaded). After all, even in the
case of transactional imunity, a witness is still conpelled to
testify.

Even if the right of privacy clause is applicable to the

context of inmmunity, a person can waive the right. See Spence v.

Stewart, 705 So. 2d 996, 998 (Fla. 4th DCA 1998) (parents abandoned
right of famlial privacy by bringing dispute relating to
grandparent visitation to court). Here, Petitioner reported that
her child di sappeared froma public bathroom thereby |aunching a
massive mssing child investigation. In so doing, Petitioner
opened the door to being questioned about matters relating to the
victim s di sappearance and had no reasonabl e expectati on of privacy
t herefrom The fact that in the process Petitioner mght have
incrimnated herself inplicated her right agai nst sel f -
incrimnation and not her right of privacy.

Article 1, Section 23, of the Florida Constitution does not

confer an absolute right to be free from governnent intrusion and
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will yield to conpelling state interests. Wnfield v. State, 477

So. 2d 544, 547 (Fla. 1985). The State’s burden justifying an
intrusion on privacy can be nmet by denonstrating that the
chal l enged regulation serves a conpelling state interest and
acconplishes its goal through the use of the | east intrusive neans.

Von Eiff v. Azicri, 720 So. 2d 510, 514 (Fla. 1998). An ongoing

crimnal investigation satisfies the conpelling state interest test

for intrusion on the right of privacy. Shaktman v. State, 553 So.

2d 148, 152 (Fla. 1989). In Doe v. State, 634 So. 2d 613, 615

(Fla. 1994), this court noted that the State has a strong i nterest
in gathering information relevant to an initial inquiry into
suspected crimnal activity, whether through subpoena power or
ot herw se.

Clear fromthese opinions is that the State has a conpelling
interest in pursuing crimnal investigations that wll result in
hol ding |iable parties accountable for their actions. Respondent
submts that the granting of use/derivative use imunity is the
| east intrusive neans of achieving this goal because it allows for
t he prosecution of an i muni zed wi t ness where there are i ndependent
sources establishing guilt, while it protects the wi tness’ right
agai nst self-incrimnation. Hence, the statutory grant of i nmunity
in this case protected any right of privacy of Petitioner. See

State v. Rutherford, 707 So. 2d 1129, 1132 (Fla. 4th DCA 1997)(en

banc) (evi dence that state has followed statutory procedures for
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obtaining a certain type of information is indicative of the | east
intrusive neans test).
BURDEN OF PROOCF

The State notes that section 914.04 is silent as to the
burden of proof standard to be net by the State in a Kastigar
hearing, so that this court should disregard Petitioner’s argunent
on the “clear and convincing” standard which she has presented as
part of her “facial” attack on the statute. Regardless, the State
subm ts that the preponderance of the evidence standard adequately

protects a defendant’s right, see United States v. Byrd, 765 F. 2d

1524, 1529 (11th Cr. 1985); State v. Beard, 507 S. E. 2d 688, 698

(W Va. 1998), and notes that this is the sane standard used to

show the voluntariness of a confession, see United States v.

Romano, 583 F. 2d 1, 7 (1st Cr. 1985). 1In any event, the State
presented clear and convi nci ng evi dence bel ow.

I n Kastigar, the court anal ogized the use/derivative use
proscriptionto the Fifth Anendnent requirenment in cases of coerced
confessions. 406 U S. at 461. It noted that while a coerced
confession is inadmssible in trial, it does not bar prosecution.
Id. The court suggested that the grant of use/derivative use
immunity mght actually place a defendant in a better position at
trial than a defendant who asserts a Fifth Amendnent violation
based on a coerced confession. |1d. It pointed out that with the

grant of imunity, a defendant only needs to show that he gave
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i mmuni zed testinony to require the governnment to prove that all of
the evidence it proposed was derived fromlegitimte independent
sources. |d. at 462. On the other hand, a defendant claimng that
a confession was coerced nust first prevail in a voluntariness

heari ng before a confession and evidence derived fromit are deened

i nadm ssi bl e.
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PO NT |
JOHN ZI LE' S STATEMENTS TO POLI CE VWERE NOT
MOTI VATED BY PETI TIONER S | MMUNI ZED
TESTI MONY.

Atrial court’s finding that evidence was not tainted should

not be reversed unless clearly erroneous. Abbott v. State, 438 So.

2d 1025, 1026 (Fla. 1st DCA 1983). Here, the trial court correctly

determned that John Zile's statenment was independent of

Appel lant’ s i muni zed statenent. See United States v. Streck, 958
F. 2d 141, 145 (6th Cr. 1992)(issue is whether governnent
di scovered or inevitably woul d have di scovered evi dence).

A Kastigar hearing was held in which the State introduced
into evidence pages fromthe deposition of Detective Al ex Perez of
the Riviera Beach Police Departnent (T. 1150-1153). On those
pages, Detective Perez indicated that when he and Agent Al m eda
were in a roomwth John Zile, Detective Brochu canme in because
Zile wanted to talk to him but Brochu told Zile that he coul d not
talk to him because he did not waive his rights (T. 1151).
Detective Perez said that Zile told Brochu that he did not care and
that he wanted to do the right thing (T. 1151). Perez said that
when Brochu informed Zile that he was being arrested for first
degree nurder, Zile junped up and said that preneditation was
needed for that and that “this wasn’t preneditated” (T. 1151-1152).
He stated that when Zile was rem nded of his rights, Zile said that

he wanted to do the right thing and that he would tell them what
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they wanted to know (T. 1153).
The State then brought to the court’s attention pages from
Det ective Brochu’ s deposition where he stated that when he entered
the roomconfirmng that Zile wanted to talk to him Zile stated
t hat t he mur der was not prenedit at ed (T. 1152-1153).
The State called Mark P. Almeda of the FBI to the stand.
Agent Almeda testified that when Detective Perez was getting
booki ng information from John Zile, Zile said that he wanted to
speak with sone of the investigators about the case (T. 1156-1157).
When Agent Almeda told Zile that he had already invoked his
rights, Zile continued to indicate that he wi shed to speak wth the
investigators (T. 1157). Almeda left the roomand | ocated Brochu
and Tony Ross, an investigator with the State Attorney’s O fice (T.
1158). Wien Detective Brochu canme back with Almeda to the room
Zile indicated that he mght be wlling to speak wth the
investigators if it would be beneficial to him(T. 1159). Al m eda
said that when Brochu then told Zile that the investigation had
progressed to his being charged with first degree nurder, Zile nade
a spont aneous st atenent that what happened was not preneditated (T.
1159) .
He stated that Zile again indicated that he would continue
tobewllingtotalk toinvestigators if it would be beneficial to
hi mand t hat he woul d provi de i nformati on about the | ocation of the

victim (T. 1159-1160). Agent Almeda testified that he told Zle
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t hat he woul d have to make his own assessnent because he woul d not
be made any prom ses based on his cooperation (T. 1160). He said
that this was also explained to Zile by another, as was the fact
t hat no prom ses coul d be made regardi ng his cooperation (T. 1160).
Al m eda sai d that he never said anything to Zile about Petitioner’s
statenent (T. 1160-1161). He said that he was not aware at all of
Petitioner’'s statenent so that he could not have communicated to
Zile sonething of which he did not know (T. 1160-1161). Al m eda
said that it was his opinion that Zile wanted to talk in an effort
to reduce the severity of the charges or associated penalties (T.
1162).

On cross-exam nation, Almeda said that Zile was at the
police station from about 3:00 in the afternoon before he was
originally told that he was being charged with aggravated child
abuse at about 6:15 (T. 1165). He stated that it was a very short
tinme after that, a matter of m nutes, when booking infornation was
bei ng taken on the charges, that Zile indicated that he wi shed to
speak with the investigators (T. 1165-1166). It was when Detective
Brochu returned to the roomthat Zile was told that the charges
wer e being upgraded to first degree nurder, around 7:00 (T. 1166-
1167) .4

Jensen Ross testified that at the tine Zile gave his

statenents, Zile was never told that Petitioner was given i nmunity

* Almi eda recol |l ected that Brochu returned to the room by
hi msel f, and that M. Ross was not present (T. 1172).
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(T. 1175). He stated that Zile was never told by anybody about the
content of Petitioner’s statement (T. 1175, 1205). He said that
Zile never asked questions about Petitioner’s statenment or about
Petitioner (T. 1175). He testified that when Petitioner was given
a subpoena, there was evidence that there had been child abuse and
that John Zile was a suspect (T. 1178). On cross-exam nation, he
said that they wanted to get a statenent from Zile after
Petitioner’s statenent so to corroborate the statenent nade by
Petitioner (T. 1185). On redirect, Ross said that Petitioner did
not know where the victins body was |located (T. 1205).

Detective Edward Brochu of the Riviera Beach Police
Departnent testified that police m ght ask a second suspect to give
a statenent, after another suspect has already given one, just to
try and solve a crinme (T. 1226). He said that he went into the
room where John Zile was being booked because Zile had initiated
contact with him(T. 1231). He said that he explained to Zile that
he had already invoked his rights, and infornmed Zile that he was
now bei ng charged with first degree nmurder (T. 1231). Brochu said
t hat at t hat time, Zile stated t hat “it” was not
premeditated(T. 1231) .

Brochu testified that he gave Zile his Mranda warni ngs, which
Zile waived, and that Zile stated he wanted to do the right thing
(T. 1232). He stated that he never told Zile about the content of

Petitioner’s statenent or that Petitioner had been given immunity
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(T. 1233). He said that Zile appeared to have just wanted to do
the right thing and tell themwhere the victinms body was | ocated
(T. 1234, 1291). He did not believe that Zile gave a statenent
because Petitioner had (T. 1292).

Brochu said that he never used any information that he
obtained fromPetitioner in asking Zile questions (T. 1234-1235).
He said that based on all the information that he had already
obtained in the investigation prior to speaking to Petitioner, he
felt that there was circunstantial evidence that the victim was
killed and that the possible suspects were Zile, Petitioner, and
their two young children (T. 1235, 1237-1238, 1249-1250).°

On cross-exam nation, Brochu said that Ross sinply told Zile
that they had spoken with Petitioner and that she had told them
what happened (T. 1242-1243). He indicated that this was done when
the two first approached Zile to give a statenent (T. 1256-1258).
He said that at that tinme, they did not tell Zile that they | earned
that the victim was dead (T. 1258). He again stated that Zle
initiated the later interview (T. 1257).

As can been seen fromthe officers’ testinony, Zile originally

refused to talk to the officers, despite their telling himthat

® The trial court stated that Ross’ testinony that Appell ant
was not a suspect prior to interview was “incredible,” noting
that Appellant was at the police station (T. 1205-1206).
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t hey knew what happened.® Only later, when facing actual charges
and whi |l e bei ng booked, did Zile reconsider and ask to speak to the
investigators. At that tinme, Zile was rem nded that he had i nvoked
his rights and was told that the charges had been upgraded. Zle
responded by saying he wanted to do the right thing and by
asserting that the hom ci de was not preneditated. He said that he
was wlling to talk if it would be beneficial to him At this
time, Petitioner’s statenment was not nentioned, and Zile never
asked about the statenent or about Petitioner.

And, while Zile was originally told that Petitioner had given
a statenent (at the tine of the first charges when Zile invoked his
rights), he was never told about the content of the statenent or

the fact of immunity. See People v. GMIlim 274 Cal. Rptr. 415,

427-428 (Cal. App. 6 Dist. 1990)(court |ooked to whether details

given in statenent, rather than just fact of statenent, influenced

W tness to speak). See also United States v. Jones, 590 F. Supp.
233, 241 (D.C. G. 1984)(witness’ decision to cooperate not
i nfluenced by knowl edge of content of immunized testinony). The
fact is that Zile was notivated to make a statenent for a reason
i ndependent of Petitioner’s statenent, that he wanted the officers
to know that the hom cide was not preneditated in hope that this

fact woul d reduce the severity of the situation. See United States

®f course, Zile knew that he was the only one who knew t he
wher eabouts of the victim s body, so that he also knew that the
police had no idea where the body was at that tinme (T. 241).
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v. Biaggi, 909 F. 2d 662, 689 (2d Cir. 1990)(w tness influenced to

talk by possibility of extensive prison terns); United States v.

Brinberry, 803 F. 2d 908, 917 (7th Cr. 1986)(w tness’ cooperation
was result of desire to nake best deal for hinself).

In United States v. Kurzer, 534 F. 2d 511, 517 (2d G r. 1976),

relied on by Appellant, the court remanded the case for
consideration |i ke that given by the trial court inthis case. The
court directed:
The Governnent clains that Steinman woul d have testified
agai nst Kurzer because of the case the CGovernnent had
devel oped agai nst himentirely apart formKurzer’s information,
even if the prior indictnment to which Kurzer’s information
had contri buted never existed. If the Governnent can prove that
proposition to the satisfaction of the trier of fact, it
has carried its burden of showi ng that Steinman was a source
“whol Iy i ndependent of the [immunized] testinony.”
(enphasi s added).
The governnent net its burden in this case.

Petitioner contends that Zile was notivated to tal k because
the detectives told hi mthat she had tal ked to them However, even
wi thout this statenent, the officers still could have told Zle
t hat they knew everything. Zile was well aware that Petitioner had
been taken to a separate interview room upon arriving at the
station. There was no reason to believe that but for the
detectives’ statenment, Zile wuld not have talked. This is

especially true since Zile never nentioned Petitioner and did not

indicate a desire to talk until sonetine |ater when he was being
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booked for a serious felony.

Petitioner argues that Zile did not need to be told what she
had said to the police because he was aware that he was being
arrested for aggravated child abuse after she had given a
statenent. If this is true, then Zile had reason to be relieved
i nstead of notivated because he knew that Petitioner knew that he
had killed the child yet he was only being accused of aggravated
child abuse. In other words, he had reason at that point to keep
qui et because he had not been <charged wth nurder after
Petitioner’s statenent.

Petitioner states that the charges and penalties against Zile
were the direct result of her statenent (Petitioner’s Brief p. 42).
G ven the independent evidence of the investigating officers,
t hough, Petitioner could have clearly been charged w th aggravated
child abuse, if not nurder, upon arriving at the station. The
arrest likely came after Petitioner’s statenent Dbecause the
officers were busy taking Petitioner’s statenent before that tine
and because Zile had declined the opportunity to tal k. Regardl ess,

“There is no constitutional right to be arrested.” Hoffa v. United

States, 385 U S. 293, 310 (1966).

Brochu said that the independent evidence against Petitioner
(and Zile) included the | ack of corroborating witnesses to the Swap
Shop di sappearance, bl ood sanplings fromthe apartnent, statenents

from neighbors including Dayle Ackerman, school records, and
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statenents from Chad Brannon (T. 1260, R 234-238).’ The Broward
Sheriff's Ofice had already interviewed the Ziles young sons,
Chad and Daniel (T. 1296, R 235). The children said that John
beat the victinms butt, that Petitioner and Zile did not |ike the
victim and that the victim was dead (T. 1300-1302). Helen
Bushnell, a relative from Maryland, reported to Broward that
Petitioner mght be involved in the victins disappearance and
Paul a Yingling, Petitioner’s nother, told Broward that sonething
was am ss because the Zil es had checked out of their hotel, |eaving
the children with her, on the day they failed to keep their
appointment with the police (T. 1304-1305, R 237). Betty Shultz
had al so provided her information to the police (T. 1307-1308, R
238).

Finally, Petitioner maintains that Zile' s statenment was
used to corroborate her statenment. This argunment focuses on the
use of Zile's statenent and not Petitioner’s since Zile's statenent
was not noti vat ed by Petitioner’s i mmuni zed testinony.

Corroboration, in any event, is not prohibited. In United States

v. Schmdgall, 25 F. 3d 1523, 1530 n.8 (Ilth Cr. 1994), the court

explicitly rejected the reasoning in United States v. Carpenter,

611 F. Supp. 768 (N. D. Ga. 1985) on which Petitioner relies. It

"The outline of proof subnmitted by the State contained
information like that testified to by Detective Brochu. Hence,
the State also cites to the outline in this discussion. The
outline also cited to a “regrets letter” witten by Appellant and
read by her attorney on Novenber 4 (R 240).
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stated that the wuse of immunized testinony to corroborate
i ndependent |y obt ai ned i nformati on does not viol ate Kastigar. 25 F.

3d at 1530 n. 8. See also United States v. Schwi mmer, 924 F. 2d

443, 446 (2d Gr. 1991)(confirmatory wuse not prohibited by

Kasti gar).
In United States v. North, 910 F. 2d 843 (D. C Cr. 1990),

cited by Petitioner, the inmmunized testinmony was not used to
confirminformation during an i nvestigation but instead was used to
“refresh” witnesses’ nenories during their testinony.

The cases on which Petitioner relies are distinguishable from

the instant case. In State v. Lehrmann, 532 So. 2d 802 (La. 4th
Cr. 1988), the wtness was confronted with an incrimnating
conversation between hinself and the defendant, nmade pursuant to
the defendant’s immunity agreenent. Subsequently, despite having
al ready known that he was the target of the investigation, the
W t ness suddenly agreed to provide authorities information about
his relationship with the defendant. Prior to that tinme, the
w tness had never nentioned the defendant.

The witness’ defense attorney stated that his client’s
cooperation was because his client had exposure in federal court.
The prosecutor did not discount that the wtness’ sudden
cooperation was a result of |learning about the defendant’s
testi nony.

The circunstances in Lehrmann differ fromthose in the instant
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case, because although the defendant had been a focus of
investigation, that investigation did not include allegations
relating to the defendant. The defendant, as part of a parallel
i nvestigation, provided additional information which fornmed the
basis for separate charges. |In fact, the defendant provided the
authorities wth an incrimnating conversation involving the
W t ness which included adm ssions by the w tness.

In this case, on the other hand, Zile was already a prine
suspect in the case on which Petitioner was questioned. Zle had
no reason to believe that the Petitioner provided the officers with
new i nformation, and knew that Petitioner could not have provided
the police with recorded adm ssions. Specifically, Zile was not
presented with the explicit content of what Petitioner said,
unli ke the witness in Lehrmann who not only participated in the
conversation but who also reviewed the entire contents of that
conversation

In United States v. Kurzer, 534 F. 2d 511 (2nd Cr. 1976), the

witness had refused to cooperate with authorities even after
i ndi ctments had been fil ed. The wi tness’ attorney had asked to be
kept abreast of any new information in the investigation, though,
and the witness was later told that others with whom he had done
busi ness had “spilled the beans” concerning his illegal schenes.
At this point, the witness said that he felt that “the goose was

up,” so he agreed to cooperate.
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In this case, John Zile had no idea what Petitioner had told
the officers. Wen the officers approached Zile to talk, they did
not first informhi mthat he was being formally charged. And, Zile
never indicated that he was tal king because he felt that any new
information that the officers mght have received sufficiently
seal ed the case.

As noted above, the court in Kurzer remanded the case so that
the State coul d have the opportunity to establish that the w tness
tal ked to authorities because of the governnent’s case agai nst him
notw t hstanding the defendant’s statenent. The court in State v.
Strong, 542 A 2d 866, 876 (N.J. 1988) al so remanded the case for
a determnation as to whether the defendant’s conpelled testinony
notivated the wtness to cooperate. In Strong, the wtness
reviewed a copy of the transcript of the defendant’s immunized
grand jury testinony before seeking to assist the authorities. See

also United States v. R naldi, 808 F. 2d 1579 (D.C. 1987)(on

remand, court to consider testifying witness' notivation; wtness
confronted wwth new facts just |earned from defendant).

In United States v. Helnsley, 941 F. 2d 71, 83, (2nd GCr

1991), the court explained that its holding in Kurzer was that
where the grant of inmunity conpels testinony that angers a target
of the investigation and causes the target to inplicate the
i mmuni zed wi tness by testinony that would not otherw se be given,

then a Fifth Anendnent violation occurs. In this case, the
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detectives did not use the fact of Petitioner’s inmunized statenment
to anger Zile. They did not even nention the fact of immunity.
Rat her, they just inforned Zile that they had an idea of what
happened.

There was no indication that Zile was angered, or even
surprised as in the above cited cases, that Petitioner had spoken
to the officers. Zile nentioned neither Petitioner nor her
statenment. \Wen he did talk, Zile focused on explaining what he
had done instead of accusing Petitioner.

In his statenent 8 Zile said that in the living roomof his
apartnent, he struck the victimseveral tinmes on the buttocks and
flipped his fingers against her lips, not only hitting her |ips but
al so her cheeks (T. 228). The victims lip bled (T. 275). Zle
indicated that his actions were in response to the victim
defecating on the floor (T. 272-273). Zile said that he put his
hand over the victims face because she was crying (T. 273). The
victimwent into an epileptic fit and started regurgitating(T.228).

Zile said that he tried CPR and put the victimin a bath of cold
water in an effort to revive her (T. 229-231). He stated that he
was afraid to take the victim to the hospital because of the
brui ses to her buttocks, the cut to her |lip, and the bruise on the
side of her face (T. 233). He said that he put the victins body

in the closet [on Friday night] and kept it there until Monday

8 |t was not introduced as evidence at trid.
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night (T. 227, 232-233). He said that he purchased a shovel and a
big blue tarp at Hone Depot, wrapped the victinis body, and buried
her behind a K-Mart in Tequesta (T. 235-240). He threw the shovel
off the “AOd Burn bridge” (T. 240-241).

Zile relayed prior incidents in a two week period of tine
during which he had hit or “whacked” the victim s buttocks several
times and hit her buttocks with a belt (T. 264, 266, 267). He
stated that he and Appel |l ant had thought up the Swap Shop m ssing

person report to explain the victims disappearance (T. 269-271).
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CONCLUSI ON

WHEREFORE based on the foregoing argunents and authorities,

the decision of the District Court of Appeal should be AFFI RVED

Respectful ly submtted,
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