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PRELI M NARY STATEMENT

Appel  ant, Donald Lee Bradley, was the defendant in the trial
court; this brief will refer to Appellant as such, Defendant, or
by proper nanme. Appellee, the State of Florida, was the
prosecution below, this brief will refer to Appellee as such, the
prosecution, or the State.

On Novenber 16, 1999, the First District Court of Appeal
issued a "Per Curiamt affirmance without opinion in the case of
LI NDA TAYLOR JONES v. STATE OF FLORI DA, DCA #98-0282, which
i nvol ved the same nurder as the instant case.

The record on appeal consists of 17 volunmes, which will be
referenced according to the respective nunber designated in the
| ndex to the Record on Appeal, followed by any appropriate page
nunber. Per that |Index, for exanple, the State will reference
"Volume |" of the transcript as "VI." The suppl enental record
wll be referenced the sanme way, except those citations wll be
prefixed with "SR "

"IB" will designate Appellant's Initial Brief, followed by any
appropri ate page nunber.

Al'l bold-type enphasis is supplied, and all other enphasis is
contained within original quotations unless the contrary is

i ndi cat ed.

STATEMENT OF THE CASE AND FACTS

The State does not dispute Appellant's facts, except it
hi ghl i ghts here sone of the additions and clarifications on which

it relies, especially in ISSUES | and VIII.



Appel | ant di scusses (1B 5) Linda Jones' 911 phone call of
Novenber 7, 1995. Because the State's theory of the case was that
Li nda Jones conspired with Appellant to kill her husband, the
State will argue that she, believing that her husband was al ready
dead or dying, nmade a nunber of m srepresentations to 911, which
are not in Appellant's facts. For exanple, the 911 operator asked
Linda if she knew who the intruders were, to which she responded,
"No. They were -- they had on bl ack hoods, black clothes."” (Xl
1066-67. See also XI 1074) Evidence adduced later in the case
showed that Linda and Appel |l ant knew each other prior to the
eveni ng of Novenber 7 (See, e.qg., Xl 1085, X1l 1491-98) and that
Appel I ant tal ked a nunber of tinmes during the honme-invasion (Xl
1105, 1107, X1 1226, 1228, 1230, 1233, 1234, 1236, 1237),
including talking to her (XI 1111). Linda also told 911 that she
was "pushed all around," dragged "across the room" and "thr[ow] n
on top of him (XI 1072); later in the trial, one of the MWite
brothers, who testified he was one of the ski-nmasked intruders,
said he "touched" her w thout using any force, and she "did a
back flop and fell to the floor" (See XlI 1230-31). Linda also
told 911 that "He may be dead. *** They've beaten himto death”
(XI 1062); still talking with 911, she indicated that "the door's
not | ocked" (XI 1076), which the State wll argue is significant
because sonmeone whose honme had been surprisingly invaded and
whose husband had been surprisingly killed would not |eave
hi s/ her door unl ocked.

Appel I ant di scusses (I B 6) his conmunications with Brian

McWhite. He includes: "She wanted her husband beat up so he woul d



stop seeing the girl." The State clarifies that this is what
Appel lant told Brian. (Xl 1086)

Appel lant indicates (IB 7) that "they grabbed a stick of wood
fromthe house ... ." The State adds the followi ng fromBrian
McWhite's testinony about the wooden "weapon" (Xl 1086), which
Appel  ant directed be grabbed:

Q And did you and your brother [Patrick MWite]
have a nane for it?

A | just called it the Zulu war stick.

Q Ckay. And why did it have a nanme Zulu war stick?

A Because | heard it was from Afri ca.

Q And how did it conme about that ya'll took that
stick?

A He [Appellant] asked ne did we have anything to
use for a weapon, and | asked hi mwhy, and he said
because the guy's a pretty bad dude and he said we
m ght not even need it but just in case.

Q And who got the weapon? Who picked it up?

A | think he picked it up at first -- or ny brother
picked it up first and then he said yeah, that'l|l work,
and then he got it.

(XI 1087-88) As Appellant indicates (IB 10), Patrick MWite
testified that Appellant told themto "grab" the stick (X1 1213,
1265) .

Appel I ant di scusses Brian McWite's testinony indicating that
when Jack Jones saw them he "then rushed at Brian sw nging."
Because the State will argue that Jack revoked whatever "consent"”
Li nda Jones nay have given Appellant and the McWhites to enter,
the State adds:

He asked nme who | was, then he told ne to get out
and then he cane at me. *** He was |ike rushing nme. ***
He was sw nging and | was stepping back, knocking his
hands away and steppi ng back towards the door. And then

| heard ny brother say | got himand he got hit with
t he stick.



(XI' 1103) Concerning Appellant hitting Jack with the stick (IB
8), Brian continued: "He got hit and started | osing his bal ance
and Donal d [Appellant] hit himagain ***" (X 1104).

Appel lant mentions (IB 11) that after Appellant and Patrick
McWhi t e dragged Jack Jones into another room "[n]ore bl ows were
exchanged between Jones and Donal d." The State adds the witness's
clarification that he neant that Appellant continued to beat Jack
Jones:

... \What happended t hen?
A Well, when we drug himinto the other room sone
bl ows were exchanged with M. Bradley and the gentl eman
on the ground.

Q Blows with fists or --
A Fists and the gun.

Q ... Tell us about that?
A Well, we drug himto the other room which was a
floor -- he was still on the floor, and he started

hitting himwth the butt of the gun and kicking him
and so forth.
Q M. Bradley did?
A Yes, sir.
(XI'1 1223-24)

Appel l ant mentions (1B 12) that when he was driving away from
the Jones' hone, "Brian threw the duct tape in the water." The
State adds that Appellant "instructed Brian to throw the tape
out." (X1 1239)

Summari es of records of phone calls betwen Appellant's and
Li nda Jones' phones were intodcued into evidence as State's
Exhi bits nos. 28 through 33. Several depictions of the crine
scene and the victimwere introduced. For exanple, in addition to
phot ographs, State's Exhibit #4 depicted the |ayout of the Jones
house (See Xl | 1283-84), and State's Exhibits nos. 16 and 20

showed some of the victims injuries.

-4 -



Appellant's ISSUE VIII, inter alia, clainms that he should

receive a life sentence because Linda Jones received one.

Appel lant's record on appeal was supplenented with Linda's. The
State will rely upon sone of that record to support the trial
court's finding that there was a difference between Appellant and
Li nda regardi ng CCP

The definition of the [CCP] agggravator itself includes
| anguage that it was carried out 'w thout any pretense
of noral or legal justification[.]' The jury in Linda
Jones' case may well have concl uded that she had sone
pretense of noral justification in wanting her husband
nmur der ed because of his infidelity to her and his

di ssipation of marital assets for the benefit of his

m stress. No such pretense of noral justification
could be found with respect to Donald Bradley in the
application of this aggravator to him

(V 870-71) For exanple, Linda wote:

Are you interested in sal vagi ng anything in our
relati onship? Are you interested in doing fun things
wth me?

* k%

Shoot nme or I'Il kill nyself. | can't take anynore.

We all pray you don't continue to make all our I|ives
a living hell. The girls are wanti ng wonderful holidays
just like we've always had. Jill [daughter] is so very
upset. W | ove you and need you.

(SR V 920 et seq.)
SUMVARY OF ARGUNMENT

In the evening of Novenber 7, 1995, Jack Jones was brutally
beaten to death in his own hone. The nmurder was notivated by the
greed and outrage of his wife, Linda Jones, concerning Jack's
affair wiwth Carrie Davis. Appellant was the "triggermn."

In the evening of Novenber 7, 1995, Jack Jones was in his hone
watching television in a roomwith his wife, Linda Jones, when

ski - masked Appell ant and two ot her ski-masked intruders (the two



muscul ar McWiite brothers) invaded his honme. Jack spotted one of
the McWiite intruders who had just entered through his front
door, charged at him and told himto get out of his house.
| nstead of | eaving, Appellant col d-cocked Jack, knocking Jack to
the floor. Wth Jack partially disabled, Appellant and one of the
McWhi t es dragged Jack into an adjoining room and Appell ant
repeatedly beat Jack with a large club (which Appellant directed
be brought to the house) and Jack's gun (which Appellant had
secured fromthe kitchen of the Jones' hone). Wth his hands,
Jack attenpted to protect his head fromthe beating, and at one
poi nt Appellant ordered that Jack be tied up, but Jack resisted
giving the nuscular McWiite his hands. After Jack was finally
tied up, Appellant continued to beat Jack, inflicting several
lethal injuries to his head. Nunerous blows inflicted upon Jack
were severe, and there were nunerous other injuries according to
t he medi cal exam ner

Appel lant and the McWiites attenpted to nmake the scene | ook
i ke a robbery or burglary with theft as the notive, not the
nmur der Appellant was brutally executing. As Appellant and the
McWiites |left the hone, Appellant partially cut the tape with
whi ch they had | oosely bound Li nda Jones.

Appel l ant directed the destruction of evidence of the nurder,
just as he had orchestrated its details during its perpetration.
Appel l ant's attenpted conceal nent of the nmurder as a theft-

noti vat ed burgl ary/robbery was shattered by statenents he and
Li nda Jones nade. Linda had spoken to her friend, Janice Cole, a

scant day before the nurder about wanting to kill Jack, about
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being "real upset" about Jack spending their marital noney on
jewelry for Carrie, and about getting about $500, 000 in proceeds
frominsurance on Jack's life. After the nurder, Appell ant
admtted to one of the McWites that Linda would pay him

(Appel lant) through life insurance proceeds.

Many additional facts showed Linda's conplicity in the nurder
of her husband. For exanple, she left the doors to the house
unl ocked for easy access for the intruders. She inforned
Appel | ant exactly where to find Jack when he and the McWites
entered the house. She told Appellant where to find the gun that
Jack routinely left on the kitchen counter. Phone records
substanti ated conmuni cati ons between Appell ant and Li nda.

Accordi ngly, Appellant entered the hone through the unl ocked
kit chen-garage doors to retrieve Jack's gun, which he used to
pi stol -whi p Jack, and Linda lied to the 911 operator about
several matters, such as not knowi ng the identity of the
i ntruders.

When the police were obviously closing-in on the conspiracy
bet ween Appell ant and Linda, the two of themconfirmed it by
renewi ng their communication to the point that Linda went to the
home of the killer of her husband, the honme of Appellant.

Under the foregoing and other facts, detailed infra, evidence
was sufficient for preneditation and felony nurder, where well -
settled law requires only one theory be proved. (ISSUE |) This
was a preneditated, contract killing perpetrated through a
conspi racy between Appellant and Linda Jones, yielding a gquantum

of evidence well-above what is required for a lawful conviction
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of First Degree Murder. Concerning the clained affirmative-

def ense-of -consent to the burglary underlying the felony nurder,
the "consent" of a co-occupant of a victims dwelling for
intruders to enter to kill the victimis void ab initio. In any
event, Jack's attenpt to repel the intruders and Jack's explicit
order to "get out" revoked whatever "consent" may have exi sted.
Further, Appellant has failed to neet his appellate burden of
show ng qguilt-phase evidence establishing, as an affirmative
defense, that the brutal nmanner of his beating Jack Jones was
consented-to by Linda.

Accordingly, other issues attacking conspiracy (ISSUE |Il1) and
burglary (ISSUES I'll and VIIl) are neritless.

Mor eover, evidence of vandalismdirected by Linda Jones and
execut ed by Appellant upon the property of Jack's girlfriend
about one-week prior to the nmurder was rel evant and probati ve.
(I'SSUE 1V) Underlying the vandalism and the nurder was Linda's
consum ng outrage over Jack's affair with the girlfriend and the
inplications of that affair for Linda's financial situation. To
the degree that this evidence was prejudicial to Appellant it was
al so relevantly probative. It was not error to admt this
evidence, and if sonehow it was error, it was non-prejudicial and
har m ess.

| SSUE V concerns evidence introduced el sewhere in the trial on
the sane matter, and, given other evidence in the case, was quite
peripheral to the trial. Its adm ssion was clearly non-
prejudicial and harm ess. Further, on the nerits, the evidence

was not introduced for the truth of its content but rather
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because of the fact that soneone made a statenent. As such, the
evi dence was not hearsay.

| SSUES VI, VII, and VIII concern the death penalty, which the
State submts was properly inposed for this highly preneditated,
prol onged, and brutal beating death of Jack Jones.

Therefore, the State respectfully submts that the trial court
commtted no reversible error in this case. Mreover, several of
the clains, made on appeal through Appellant's hindsight, were
not presented to the trial court, indeed, were waived, thereby

procedurally barring them here.

ARGUMENT
| SSUE |
WAS THE EVI DENCE LEGALLY AND REVERSI BLY | NSUFFI CI ENT
FOR (A) PREMEDI TATI ON WHERE THERE WAS CONFLI CTI NG
EVI DENCE REGARDI NG APPELLANT' S | NI TI AL | NTENT AND ( B)
FELONY MURDER WHERE, PRI OR TO THE ENTRY | NTO THE HOVE,
A CO CONSPI RATOR HOVE- OCCUPANT SPOUSE " CONSENTED' TO
THE ENTRY FOR THE PURPOSE OF KILLI NG THE HOVE- OCCUPANT
VICTIM AND, AFTER THE ENTRY, THE HOM Cl DE VI CTI M
EXPRESSLY REVOKED ANY PURPORTED " CONSENT"? ( Rest at ed)
| SSUE |t attacks the sufficiency of evidence for the First
Degree Murder of Jack Jones, the husband of Linda Jones. The
State's theory, as supported by the evidence, was and is that
Li nda Jones conspired with Appellant to kill Jack due to his
infidelity and due to a multi-hundred-thousand-dollar insurance

policy on his life.

1 Di scussions infra of several other issues use the

di scussion of ISSUE | as a foundation. Therefore, ISSUE | w |
consune a disproportionate nunber of the pages of this brief.
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| SSUE | clainms that the evidence was insufficient to support
"either" (1B 43) the preneditation theory or the felony nurder
theory of First Degree Murder. Appellant's trial-Ilevel defense
strat egy enphasized the viability of the fel ony-nurder charge,2
t hereby waiving that aspect of ISSUE I. Simlarly, in conjunction
with a pre-trial argument regarding the admssibility of other-
crime evidence, defense counsel essentially conceded the
sufficiency of evidence for prenmeditation if the jury believed
the State's eyewitnesses to the hom cide, thereby waiving an
appel l ate attack on sufficiency of evidence of preneditation.
Consistent with the defense strategy, ISSUE | was al so
unpreserved by the defense's perfunctory, boilerplate notions for
judgnent of acquittal. On the nerits, defense counsel's
concessi ons were correct.

On the nerits, the State will argue that it adduced evi dence
t hat Appellant conspired with Linda Jones to kill her husband,
Jack Jones, and that, in fact, Appellant killed Jack pursuant to
t hat conspiracy, thus, establishing preneditation. The exi stence
of evidence that may have conflicted wth evidence of
prenmeditation did not entitle Appellant to a judgnent of
acquittal on First Degree Murder. Moreover, even a narrowed focus
to only the events within the i mediate situation of the killing

was sufficient to establish preneditation.

2 As di scussed below, this strategy stressed a notive for

the State's two eyewi tnesses (the McWiites) to lie: They were
| yi ng because they faced execution through a felony nurder theory
based upon the burglary.

-10 -



Concerning felony murder, the State's alternative theory for
proving First Degree Murder, ISSUE | clainms that Appellant's
acconplice (Linda Jones), a co-occupant of the hone, consented to
Appellant's entry into the honme, thereby rendering evidence of
the felony underlying felony nmurder (Burglary) insufficient.

Di spositive is the homcide victims (Jack Jones') explicit
revocation of whatever "consent" the killer (Appellant) had from
Li nda Jones to enter. Jack Jones, the co-occupant hom ci de
victim attenpted to repul se the ski-masked intruders by charging
at one of them he spotted immediately after they entered the
house, swinging at the intruder, and explicitly telling himto
"get out." In any event, consent is an affirmative defense to
burgl ary, and Appellant has failed to neet his burden of show ng
trial-evidence indicating that any "consent" from Li nda Jones
enconpassed the brutal manner in which Appellant effected the
killing. Moreover, the State respectfully submts that the
"consent" of an acconplice for the sole purpose of nurdering —or
even sinply assaulting —a co-occupant is not one that the |aw,
as a matter of public policy and legislative intent, should
legitimze by recognizing it as such. Appellant's argunent
erroneously renders a co-occupant's consensual conplicity in a
murder a per se defense to a burglary otherw se underlying fel ony

murder. The State el aborates.

A. ISSUE | was wai ved.
Appel l ant, through defense counsel's strategies, explicitly

conceded the burglary underlying felony nurder and essentially
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conceded evidence sufficient for prenmeditation, thereby waiving
| SSUE 1| .

Concerning the trial strategy resulting in the waiver of the
appel late felony-nurder claim the primary focus of the defense
bel ow was upon argui ng that Appellant was not at the nurder
scene. In other words, the primary focus of the defense was on
the identification of the intruder-killer. Thus defense counsel's
openi ng statenent argued:

That man, Donald Bradl ey, wasn't there. That's the

issue in this case: was he there; wasn't he there. The
evidence is going to convince you that he wasn't there.

* k%

*** Donal d Bradl ey was not there ..
(XI 1049, 1055)

Accordi ngly, defense counsel conceded that someone commtted a
murder: "This nurder happened on Novenber 7 of 1995" (Xl 1052).
Then, in closing argunent, defense counsel continued the thenme of
contesting identity of the killer:

So what I'd like to have you |look at is the reasons
to doubt that Donald Bradley was there.
* k%

*** \We suggest to you that all of that does add up
to reasonabl e doubt and that you should find M.
Bradl ey not guilty on these charges because he wasn't
t here.
***[ def ense counsel argued a "fall-back" position that,
if Appellant was at the Jones' honme, then Linda Jones,
not Appellant, killed Jack]

But | would ask that you find that Donal d Bradl ey
was not there because there are too many doubts in this
evi dence ***

(XV 1784, 1811, 1817) Consistent with this thenme that soneone
el se, not Bradley pursuant to a conspiracy with Linda Jones,
killed Jack, defense counsel repeatedly conceded that a Burglary

occurred while he attacked the credibility of the testinony of
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the McWiite brothers, who essentially testified that they were at
the crime scene as hone-intruders with Appellant:
Def ense' s Cross-exam nation of Brian McWite

Q And also -- you went inside the house?

A Yes, sir.

Q Wth the intent to commt a crine?

A Yes, sir.

So you're guilty, then, of burglarizing that

house, are you not?

A | guess so, yes, sir.

Q And you're charged with burglary in your
indictnment, aren't you?
Yes, sir, | renmenber that.
And during or after this burglary Jack Jones
died, didn't he?

A Yes, sir.
And you understand that that's fel ony nurder,
don't you?
Yes, sir.
And that's exactly what you're charged with in
your indictnment, isn't it?

A Yes, sir.

Q> O Q >

(X 1139-40)
Def ense's Cross-exam nation of Patrick McWite

Q So according to what you say, then, you're guilty
of conspiring with Donald Bradley to go beat this man

up?
A Yes, sir.
Q You feel you are guilty of that?
A Yes, sir.
Q And you're charged with that, aren't you?
A Yes, sir.
Q And you're also guilty of going inside the house

and burglarizing the house, aren't you?

A Yes, sir.

Q And you're charged with that in your indictnent,
aren't you?

A | believe so.

Q And during this burglary that you were
commtting or after the burglary was finished, Jack
Jones died, didn't he?

A Yes, sir.

Q And you're charged with first degree nurder in
your indictnent, aren't you?

A Yes, sir.

* k%
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Q Isn't it true that you want to cooperate in this
case? _ o
A Yes, sir, it Is.
Q And you want to do that because you want to get
yourself a deal, right?
A No, sir. | want the truth to conme out.
(XI'1 1253-55)

Accordingly, in the jury instruction conference, the
prosecutor requested an instruction on principals because "if
he's a principal in burglary, then he's guilty of felony nurder."
(XI'V 1720) Defense counsel conceded, although he m ght argue the
point to the jury, that the jury "could decide that" (XIV 1720-
21). It appears that the prosecutor then produced a principals
jury instruction, to which defense counsel responded, "I guess |
can't object to that" (XIV 1721). The parties then debated
whet her the jury should be instructed on Burglary with Assault or
sinply Burglary; defense counsel contended that the jury should
be instructed on Burglary with a Dangerous Wapon as the fel ony
underlying felony nmurder (XIV 1721-23),3 and the trial court
ultimately instructed the jury on Burglary with a Dangerous
Weapon as the underlying felony for felony nmurder (XV 1851). When
the trial court finished instructing the jury, defense counsel
i ndi cated that he had no "additional exceptions or objections” to
the instructions "as read" (See XV 1875).

Thus, a nmajor focus of Appellant's defense was to discredit

the McWiites as eyewitnesses to the brutal beating Appell ant

inflicted upon Jack. It stressed a purported notive for themto

3 See also XIV 1734-38, 1743: aspects of burglary
instructions discussed, after which defense counsel expressed
sati sfaction.
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lie: They were |lying because they faced execution through a
fel ony murder theory based upon the burglary. This was the sane
al l eged burglary incident that provided the basis for felony
mur der .

Because the defense strategy conceded, and attenpted to use to
its advantage, the existence of a burglary underlying a felony
mur der, Appell ant should not be heard to conplain about it now

See Terry v. State, 668 So.2d 954, 962, 963 (Fla. 1996) ("[ n] ost

inportantly, a party may not invite error and then be heard to
conplain of that error on appeal”; "[b]y stipulating to allow ng
Denmon Floyd's testinony to be used as substantive evi dence,

appel l ant wai ved any claimof error"); Bradford v. State, 567

So.2d 911, 915 (Fla. 1st DCA 1990) ("Whether or not resisting
arrest without violence is a lesser included offense of resisting
arrest wwth violence (when conviction for the former requires a
valid underlying arrest), the parties treated it as such and

wai ved the issue by requesting jury instructions accordingly");

Behar v. Sout heast Banks Trust Co., 374 So.2d 572, 575 (Fla. 3d

DCA 1979) (order "induced by stipulation of the parties. One who
has contributed to alleged error will not be heard to conplain on

appeal "); U.S. v. Taylor, 54 F.3d 967, 972 (1st G

1995) ("rai se-or-wai ve rul e prevents sandbaggi ng *** precludes a
party frommaking a tactical decision to refrain from objecting,
and subsequently, should the case turn sour, assigning error");

Francois v. Wainwight, 741 F.2d 1275, 1282 (11th Cr.

1984) (citing and summari zi ng several cases). See also Trenary V.

State, 473 So.2d 820 (Fla. 2d DCA 1985) (then-Judge G nes
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witing; affirmed the denial of a notion to withdraw a plea on
the basis of a defense tactic that was a "reasonabl e course of
action for the benefit of his client").

Moreover, in addition to expressing satisfaction with the jury
instruction on felony nurder, using burglary with a dangerous
weapon as the underlying felony, defense counsel essentially
requested it, thereby affirmatively waiving any purported error,
regardl ess of its magnitude, in providing the jury that option.

See State v. lLucas, 645 So.2d 425, 427 (Fla. 1994) ("The only

exception [to fundanental error] we have recogni zed i s where
def ense counsel affirmatively agreed to or requested the

i nconplete instruction"), citing Arnstrong v. State, 579 So. 2d

734 (Fla. 1991).

Therefore, defense counsel waived any objection to providing
the jury wth burglary as an option: This waiver reinforced the
defense's position that the McWhites were notivated to lie
because they were facing felony nurder because of the underlying
burgl ary.

An attack on the MWites was al so consistent with its
strategy on preneditation, resulting in defense counsel's
concession that the State's evidence proved a conspiracy if the
jury believed the McWiites. In arguing against the admssibility
of other-crines evidence, defense counsel stated:

Moreover, it's cunul ati ve because the State has two
eyew tnesses to the nurder, Brian and Patrick MWite.
And if the jury believes them then they are going to
believe that Donald Bradley did it and that he
conspired with Ms. Jones that very night because they

were present when he tal ked on the phone to soneone
they didn't know for sure but they concluded was his
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tax |l ady. And other circunstances wll show that that

was Linda Jones. So it's evidence that the State

doesn't really even need because it is cunul ative.
(VIl'l 436) Thus, when the trial court asked if the page
containing the preneditation jury instruction was "all right,"
def ense counsel responded, "Yes, sir" (Conpare XIV 1720 with |11
506). Hence, under the rationale and authorities cited supra,
Appel I ant shoul d now be bound by the concession he nade to the
trial court. He waived any claimattacking preneditation.

Accordingly, the appellate attacks on First Degree Mirder were
not properly presented to the trial court.” The state rested its
case (XIIl 1553), and the trial court invited "any notions" (X II
1554). Defense counsel responded:
Your Honor, the Defense would nove for a judgnent of

acquittal on all three counts of the indictnent because

of insufficiency of the evidence to prove the charges

that are alleged in these three counts.
(XI'1'l 1554) Defense counsel continued by arguing for a mstrial
and for the inadmssibility of Linda Jones' statenents. (XIII
1554-55) The trial court denied the defense notions (X1 1555-
56), and the defense began its case (X1l 1557). The defense
eventually rested (X XIV 1702), and the State put on short
rebuttal (XIV 1702-1712), after which the defense renewed its

nmotion for judgnent of acquittal w thout "any additi onal

argument” (XIV 1713).

4 Havi ng chosen his tactical path and still |ost the

verdi ct, defense counsel perfunctorily challenged preneditation
and felony nurder and other counts in his notion for newtrial
(See XV 1885, 11l 534-39). This failed to raise the specific
claims asserted now on appeal ; especially in light of the
tactics-guided paths the defense had already taken, it was too
little too late.
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Thus, the defense did not tinely present to the trial court
the clains it makes now in hindsight, rendering both | SSUE

cl ai ms unpreserved. See Wods v. State, 733 So.2d 980, 984-85

(Fla. 1999) ("Wods submtted a boilerplate nmotion for acquittal
wi thout fully setting forth the specific grounds upon which the
noti on was based. He did not bring to the attention of the trial
court any of the specific grounds he now urges this Court to

consider"); Marquard v. State, 641 So.2d 54, 58 n. 4 (Fla. 1994)

(j udgnment and death sentence affirned; "not preserved as to the
trial court's denial of notion for judgnment of acquittal on

mur der charge" ***); Archer v. State, 613 So.2d 446, 447-48 (Fl a.

1993) ("notion for judgnment of acquittal *** Archer did not make
the instant argunment in the trial court, and, therefore, this
i ssue has not been preserved for appellate review'); 8924.051,
Fla. Stat. (preservation requires trial be infornmed "sufficiently

preci se" ground). See also Morris v. State, 721 So.2d 725, 727

(Fla. 1998)("Once the notion [for judgnment of acquittal] has been
made at the close of the State's case and brought to the trial

court's attention, the trial court has been given an opportunity
to rule on the precise issue. The issue should then be consi dered

preserved for appellate review'). But see Tibbs v. State, 397

So.2d 1120, 1126 (Fla. 1981) (in capital cases, "an additional
review requirenment is inposed when insufficiency of the evidence
is not specifically raised on appeal nanely, that the review ng
court shall consider sufficiency anyhow and, if warranted,

reverse the conviction") discussing Fla. R App. P. 9.140(f)

[currently relettered as (h)].
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More inportantly, the defense failure to present the | SSUE
clainms to the trial court as part of a sufficiency of evidence
argunment was consistent wth defense strategies that, the State
submts, should bind the defense on appeal, thereby effectively
wai ving | SSUE |. Perhaps this defense strategy of trying the
McWhites' credibility was al so pronpted by defense counsel's
correct assessnent that the evidence was, in fact, sufficient for
felony murder as well as preneditated nurder —topics to which

t he di scussi on now t urns.

B. Evidence was sufficient for First Degree Muirder.
1. Standard of Appellate Review
Tibbs v. State, 397 So.2d 1120, 1123 (Fla. 1981), enunci ated

t he

general proposition[] [that] an appellate court should
not retry a case or reweigh conflicting evidence
submtted to a jury or other trier of fact. Rather, the
concern on appeal nust be whether, after all conflicts
in the evidence and all reasonable inferences therefrom
have been resolved in favor of the verdict on appeal,
there is substantial, conpetent evidence to support the
verdi ct and judgnment. Legal sufficiency al one, as
opposed to evidentiary weight, is the appropriate
concern of an appellate tribunal.

The State contends that Tibbs' principle applies to both
theories of First Degree Murder in this case: preneditation and

fel ony nurder.
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Appel  ant argues that Florida's circunmstantial -evi dence test?
applies to preneditation here. The circunstanti al -evi dence test
requires that "the evidence [be] inconsistent with any reasonable

hypot hesi s of innocence,” Miungin v. State, 689 So.2d 1026, 1029

(Fla. 1995), rather than the standard test for sufficiency that
"a rational trier of fact could have found proof of guilt beyond

a reasonabl e doubt," Ml endez v. State, 498 So.2d 1258, 1261

(Fla. 1986). The State disagrees and contends that the State was
required only to prove that a rational jury "could have found
proof of guilt beyond a reasonable doubt."” Here, there were
eyew t nesses (the McWiites) not only to Appellant's presence at
the crime scene, thereby satisfying the direct-evidence test of

One v. State, 677 So.2d 258 (Fla. 1996), but al so, eyew tnesses

° In Mller v. State (FSC #93,792), the State has asked
that this Court recede fromthe circunstantial -evidence test. The
State reiterates that request here. As put by Jackson v.
Virginia, 443 U. S. 307, 319, 99 S.Ct. 2781, 2789,61 L.Ed.2d 560
(1979): "[T]he relevant question is whether, after view ng the
evidence in the light nost favorable to the prosecution, any
rational trier of fact could have found the essential elenments of
the crinme beyond a reasonabl e doubt. Accordingly, for exanple,
People v. Tow er, 641 P.2d 1253, 1259-60 (Cal. 1982) (footnote
and citations omtted), stated:

[ E] ven though the appellate court may itself believe

that the circunstantial evidence m ght be reasonably

reconciled with the defendant's innocence, this al one

does not warrant interference wwth the determ nati on of

the trier of fact. (See, e.g., People v. Redrick, ***

359 P.2d 255; People v. Daugherty, *** 256 P.2d 911.)

Whet her the evidence presented at trial is direct or

circunstantial, under Jackson and Johnson the rel evant

inquiry on appeal remains whether any reasonable trier

of fact could have found the defendant guilty beyond a

reasonabl e doubt . ***
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(the McWiites) to Appellant's brutal beating of the victim
killing him (See, e.g., Xl 1101-12, X/ | 1220-37)
O nme, 677 So.2d at 261, enunciated the phases of the anal ysis:
[Qur analysis of this case nmust begin by determ ning
the threshold question of whether the case against O ne
was whol ly circunstanti al .
Here, the evidence was far from"wholly circunstantial." Here,
nore than the "direct evidence presented by the State plac[ing]
One at the scene of the crinme around the time of Redd's death,"”
the McWiites testified regarding the details of Appellant's
brutal beating of Jack Jones, which included
e Appellant beating Jack in the foyer of Jack's honme (See Xl I
1221-23, 1311, 1314-15, 1318, 1323);
e Jack falling to the floor (X 1223);
e Appellant and Patrick MWite draggi ng Jack into another
room (XIl 1223);
e Appellant continuing to beat Jack with the butt of the gun
and with the "Zulu" war-1ike weapon/stick (XI 1088), as
Jack lay on the floor (Xl 1223-33);
e Jack trying to protect his head from Appel |l ant's beating by
covering it with his hands (See Xl | 1234);
e Appellant ordering that Jack be tied up (XI| 1233-34);
e Appellant, after Jack was tied up, continuing to beat Jack
with the gun and the club (Patrick McWite' s testinony at
X'l 1235-36)°% and,

6 Brian McWiite testified:
Q Was M. Jones taped up when he asked Donald to stop?
Al don't think he was, sir. | don't think he was. |
think after -- after he stopped beating himw th the stick,

-21 -



e At one point during the beating, Appellant pointing a 45
cal i ber gun at Jack's head and pulling the trigger, but the
gun not firing (Xl 1235); in Brian McWite' s words,
Appel | ant "cocked the gun back and he tried to shoot but it
woul dn't fire" (Xl 1105).

In One, the State al so adduced evi dence of a dispute as the

notive there. Here,

e Appellant hoped to be paid "a | ot of noney" by Ms. Jones
frominsurance proceeds; Appellant nentioned a figure
"somewhere" between $100, 000 and $200, 000. (Xl 1121)

Approxi mately the day before Jack Jones was killed, Linda Jones
had told Janice Cole that she (Linda Jones) "could just take a

gun and kill Jack and get away with it" (X Il 1434) and that she

then that's when he got taped up if | recall correctly.
(XI' 1106) Thus, concerning the relationship between Appell ant
ordering the victimtied and the additional blows, Brian
interjected four possible indicators of equivocation: "I don't
think,” I don't think," "I think," "if I recall correctly."
Accordingly, it is well-settled that the trier of fact is
properly vested with the role of assessing apparent equivocation
and potential (as well as actual) conflicts anobng w tnesses. The
result is that, on appeal, such factual matters are resolved in
favor of the verdict below. See, e.qg., Tibbs ("all conflicts in
t he evidence and all reasonabl e inferences therefrom have been
resolved in favor of the verdict on appeal); Donal dson ("fact
that the evidence is contradictory does not warrant a judgnent of
acquittal since the weight of the evidence and the w tnesses'
credibility are questions solely for the jury"). Also, see Gordon

v. State, 704 So.2d 107, 116-17 (Fla. 1997) ("Wy tie himup if
he were lifeless?").

Al so, Brian, nonents before the above quote, testified that
Appel lant did not stop hitting the victimwhen his brother told
Appellant to stop (XI 1106). Thus, under Brian's version,
apparently Appellant was beating the victim Patrick told himto
stop but Appellant continued with the beating, then stopped when
he ordered Jack tied.
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did not intend to divorce Jack because then she woul d not "get
his life insurance"” (X1l 1436).
One held that there the "[e]vidence ... cannot be deened

entirely circunstantial,"” 677 So.2d at 262. A fortiori, here the

evidence is not "entirely circunstantial.” In One and here, the
di rect evidence renders the circunstantial evidence rule
i nappl i cabl e.

Appel  ant argues that Florida's special circunstanti al
evi dence rul e applies because, here, evidence of a single
el ement, preneditation was circunstantial. Wiile the State woul d
agree that no one directly saw Appellant's thoughts, it
respectfully submts that direct evidence of a nens rea el enent
is all-too-infrequent to require the special circunstanti al
evi dence rul e whenever preneditation is proved circunstantially.

See, e.qg., State v. Mtchell, 666 So.2d 955, 956 (Fla. 1st DCA

1996) ("defendant's know edge and intent are rarely shown by
direct evidence and may be proven by circunstantial evidence")

citing State v. Norris, 384 So.2d 298 (Fla. 4th DCA 1980); Bostic

v. State, 638 So.2d 613, 614 (Fla. 5th DCA 1994) ("nental intent
is rarely subject to direct proof, and nust be established based
on surroundi ng circunstances in the case"). In the words of

Brewer v. State, 413 So.2d 1217, 1219-20 (Fla. 5th DCA 1982)

(footnote omtted),

Al though the State nmust prove intent just as any
other element of a crinme, Uber v. State, 382 So.2d 1321
(Fla. 1st DCA 1980), a defendant's nental intent is
hardly ever subject to direct proof. Instead, the State
nmust establish the defendant's intent (and a jury mnust
reasonably attribute such intent) based on the
surroundi ng circunmstances in the case. Keeping in mnd
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the test to be applied to a notion for judgnent of
acquittal, a trial court should rarely, if ever, grant
a nmotion for judgnment of acquittal based on the
state's failure to prove nental intent.

Thus, Appellant's assertion that the "special standard of
review applies" here (1B 43) would swall ow the general rule for
sufficiency with the special circunstantial rule. Returning to
Onme, the test is whether, the State's case is "wholly

circunstantial." See al so Wods v. State, 733 So.2d 980, 984

(Fla. 1999) ("argues the trial court erred in denying his notion
for judgnent of acquittal because the State's case rested
entirely on circunstantial evidence and that insufficient
evi dence of preneditation existed to submt this case to the
jury").

Thus, Kornmondy v. State, 703 So.2d 454, 460 (Fla. 1997), while

di scussing the circunstantial evidence rule, also favorably cited

to Peterka v. State, 640 So.2d 59 (Fla. 1994), which, to sone

degree, harnonized the circunstantial with the standard rule for
review ng sufficiency:

The el enent of preneditation nay be established by
circunstantial evidence when the evidence relied on by
the State is inconsistent with every ot her reasonabl e

i nference. Cochran v. State, 547 So.2d 928 (Fl a. 1989).
The jury determ nes whether the circunstantial evidence
fails to exclude all reasonabl e hypot heses of

i nnocence, and where substantial, conpetent evidence
supports the jury's verdict, that verdict will not be
reversed on appeal. Heiney v. State, 447 So.2d 210,
212 (Fla.), cert. denied, 469 U S. 920, 105 S. . 303,
83 L. Ed.2d 237 (1984). The circunstantial evidence
standard does not require the jury to believe the
defense version of the facts on which the State has
produced conflicting evidence, and the State, as
appellee, is entitled to a view of any conflicting
evidence in the light nost favorable to the jury's
verdi ct. Cochran, 547 So.2d at 930.
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640 So.2d at 68.
Simlarly, Wods v. State, 733 So.2d at 985, recently

expl ai ned:

In Gordon v. State, 704 So.2d 107 (Fla. 1997), we
reenphasi zed the standard courts nust apply in
considering notions for judgnent of acquittal:
We have repeatedly reaffirmed the general rule
established in Lynch v. State, 293 So.2d 44 (Fl a.
1974), that:

[Courts should not grant a notion for judgnment

of acquittal unless the evidence is such that no

view which the jury may lawfully take of it

favorable to the opposite party can be sustai ned

under the | aw.
|d. at 45; see Gudinas v. State, 693 So.2d 953 (Fl a.
1997), ***; Barwick v. State, 660 So.2d 685 (Fla.
1995); DeAngelo v. State, 616 So.2d 440 (Fla. 1993);
Taylor v. State, 583 So.2d 323 (Fla. 1991). In
circunstantial evidence cases, 'a judgnent of
acquittal is appropriate if the State fails to
present evidence fromwhich the jury can excl ude
every reasonabl e hypot hesis except that of guilt.’
Barw ck, 660 So.2d at 694.

Therefore, at the outset, 'the trial judge nust
first determne there is conpetent evidence from
which the jury could infer guilt to the exclusion of
all other inferences.' Barw ck, 660 So.2d at 694.
After the judge determ nes, as a matter of |aw,
whet her such conpetent evidence exists, the
'question of whether the evidence is inconsistent
wi th any other reasonable inference is a question of
fact for the jury.' Long v. State, 689 So.2d 1055,
1058 (Fla. 1997).

Gordon, 704 So.2d at 112-13; see also State v. Law, 559
So.2d 187, 188-89 (Fla. 1989) (applying circunstanti al
evidence rule to determ nation of notion for judgnent
of acquittal). On review, we nust view the conflicting
evidence in a light nost favorable to the state. See
Peterka v. State, 640 So.2d 59, 68 (Fla. 1994). So

| ong as conpetent, substantial evidence supports the
jury's verdict, it will not be overturned on appeal.

| d.

Atwater v. State, 626 So.2d 1325, 1328 (Fla. 1993), expl ai ned:

Where circunstantial evidence is relied upon to
prove a crime, in order to overcone a defendant's
nmotion for judgment of acquittal, the burden is on the
State to introduce evidence whi ch excludes every
reasonabl e hypothesis except guilt. The State is not
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required to conclusively rebut every possible

vari ation of events which can be inferred fromthe
evi dence but only to introduce conpetent evidence
which is inconsistent with the defendant's theory of
events. State v. Law, 559 So.2d 187, 189 (Fla. 1989).
Once this threshold burden has been nmet, the question
of whether the evidence is sufficient to exclude al
reasonabl e hypot heses of innocence is for the jury to
det er m ne.

See al so Donaldson v. State, 722 So.2d 177, 182 (Fla. 1998)

("fact that the evidence is contradictory does not warrant a
judgnent of acquittal since the weight of the evidence and the
W tnesses' credibility are questions solely for the jury");

Gordon v. State, 704 So.2d 107, 113 n. 15 (Fla. 1997) ("Gordon's

reference to a "nystery man" in the shadows at the stairwell as
t he possible murderer is unconvincing ... jury could have very
reasonably inferred that the unidentified black mal e was
McDonal d") .

Here, as discussed below, |ISSUE | erroneously relies upon
"defense version of the facts on which the State has produced
conflicting evidence" (Peterka), thereby "substantial, conpetent

evi dence ... support[s] the verdict and judgnment" (Tibbs, Wods)

on the preneditation theory. Put another way, a "rational trier
of fact could have found"” (Jackson) preneditation based upon the

evi dence, Accord Ross v. State, 474 So.2d 1170, 1173-74 (Fl a.

1985) (brutal beating; "sufficient evidence fromwhich the jury
could rationally infer the existence of preneditation").
However, as applied in this case, any difference between the
standard test for sufficiency and the circunstantial evidence
test is "academ c" because under extant precedent, regardless of

whet her the precedent is categorized as standard or
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circunstantial, the evidence was sufficient for both preneditated
mur der and felony nurder. For exanple, the operative facts of

Mungin v. State, 689 So.2d 1026 (Fla. 1995) (IB 44), and Kornondy

v. State, 703 So.2d 454 (Fla. 1997), do not assist Appellant's

plight. The State el aborates.

2. Preneditation.

The evi dence established that, within about a day of the
murder, Linda Jones, notivated by the infidelity of her husband,
Jack Jones, and the |arge insurance policies on his life,
indicated a desire to kill him not beat him Appellant killed
Jack Jones pursuant to his conspiracy with Linda Jones, thereby
establishing preneditation. Hence, after the killing, Appellant
di scussed hi s huge pay-off through proceeds fromthe insurance
policy and consulted with Linda on the very day that it was
obvious that the police investigation was closing-in on them

Further, the events i mediately surrounding the killing itself
established preneditation, as Appellant beat Jack repeatedly in
three phases: first, in the foyer area near the front door;
second, after knocking Jack to the floor and dragging himinto an
adjoining room and, third, after Jack was tied up at Appellant's
directions. The prol onged, extensive nature of the beating was

corroborated by the nedical exam ner.
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a. Appellant's Conspiracy with Linda Jones and Attendant
Prenedi tati on.

This was a contract killing perpetrated through the revenge
and greed of Linda Jones. Approximately the day before Jack Jones
was killed, Linda Jones told Janice Cole that she (Linda Jones)
"could just take a gun and kill Jack and get away with it" (X II
1434) and that she did not intend to divorce Jack because then
she would not "get his life insurance” (Xl Il 1436). Col e thought
that the life insurance figure was $500,000. (X Il 1436)
| ndependent evi dence established two policies on Jack's life,
with Linda Jones listed as the primary beneficiary on Novenber 7,
1995, the date of the nurder: one for $125,000 (XI || 1444-45) and
one for $175,000 with a double indemity clause (X1l 1448-49),
totaling $475,000 in potential death benefits. After Jack was
killed, Appellant told his acconplice, Brian MWite:

Q Did he ever talk to you about what woul d happen
if only you got caught?
A He told ne that ... if he gets caught he won't
say anythi ng because he wants to get paid his noney.
He wants who to pay himhis noney?
A Jones.

Q
Ms.
Q And how did he say that noney was going to cone
to hinf

A He said -- he said that she was getting a | ot of

nmoney fromthe insurance people and there was going to

be a lot of noney that he's going to get. Somewhere

i ke $200, 000 and between $100, 000. ***
(XI 1121-22) Thus, on the foregoing facts alone, this was a
contract killing, and, as such, clearly established a conspiracy
to commit nurder, Also see ISSUE Il infra, and abundant
prenedi tation

In Archer v. State, 613 So.2d 446 (Fla. 1993), the defendant

procured the killing through another person and gave the killer
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i nformati on about the | ocation of property and entrances. As
here, the planned intrusion included wearing gl oves and masks.
Archer's analysis and alternative holding on the nerits focused
on the triggerman killing the wong victimand held that "the
evidence is sufficient to support Archer's conviction of first-
degree nurder." 1d. at 448. Here, Appellant, as the "triggerman,"
killed the intended victim Archer controls. Accordingly, Bonifay
v. State, 680 So.2d 413, 419 (Fla. 1996), upheld CCP on Archer's
acconplice. Also, see Archer v. State, 673 So.2d 17, 19 (Fl a.

1996) ("Archer's acts were not only cal mand careful, but they
exhi bi ted hei ghtened preneditati on over and above what is

required for unaggravated first-degree nurder"); Ganble v. State,

659 So.2d 242, 244-46 (Fla. 1995) (killer found nurder weapon at
scene imedi ately prior to the killing; upheld CCP); discussion
and authorities in I SSUE W .’

In the words of Hoskins v. State, 702 So.2d 202, 210 (Fl a.

1997), this was a "contract murder[]," thereby justifying CCP and
t hereby al so nore than supporting sinple preneditation.

Jackson v. State, 704 So.2d 500, 505 (Fla. 1997) ("[s]he then

dr opped her keys which gave her the opportunity to shoot the
officer in the head"), upheld heightened preneditation, where
Jackson could have left the scene, but instead she

purposely returned to confront the officer [and shoot
himj. Jackson did not act on the spur of the nonent but

! O course, the State's use of "hei ghtened

prenmedi tation" cases does not suggest this as the mninm
standard for the preneditation el enent of First Degree Mirder

| nst ead, where the evidence was sufficient for the death-penalty
aggravat or of "heightened preneditation,” the evidence was al so
necessarily sufficient for preneditated nurder.
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rat her acted out the plan she had conceived during the
extended period in which these events occurred.

A fortiori, here, Appellant initially went to the scene to kil
Jack, and he stayed at the scene for an "extended period" as he
extensively beat the victim He could have left after

adm nistering a beating that would not be life-threatening, but
he chose to stay and finish off the victim

In Gossnman v. State, 525 So.2d 833, 837 (Fla. 1988) overrul ed

on ot her ground 699 So.2d 1312, evidence indicated a notive for

the killing, and the killing involved beating the victimand a
si ngl e gunshot. Here, Appellant's notive was |ife insurance
proceeds, he beat Jack unnercifully, and he attenpted to shoot
the victim In the face of a defense that the defendant "nerely
pani cked and killed the officer out of fear," G ossman upheld the
conviction on a preneditation (as well as a felony nurder)
t heory.

Echols v. State, 484 So.2d 568, 573 (Fla. 1985), concerning

the adm ssibility of a videotape of the defendant admtting to
his planned nurder, reasoned, in part: "the proof of

prenmedi tation consisted largely of proof of a conspiracy to
commt murder in order to obtain control of the victinms estate.”
Here, this was a "conspiracy to commt nurder"” via a contract
killing in order to obtain insurance noney, thereby establishing
prenedi tation. Moreover, Echols also reasoned that its CCP and
pecuni ary gain could both be properly used as aggravators. There,
conspiracy supported CCP, "well above that required to prove

prenmeditation,” Id. at 574-75, as it does here.
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Larzelere v. State, 676 So.2d 394, 398-99 (Fla. 1996),

rejected a sufficiency claimthat attacked a First Degree nurder
convi ction based on preneditation facts simlar to those here: A
deteriorated marriage, obtaining insurance proceeds, a masked
killer, a fake robbery, and a conspiracy.
Here, there was abundantly nore reflection proved than in Penn
v. State, 574 So.2d 1079 (Fla. 1991), where the defendant
"took a hamrer fromthe |laundry room beat his nother to death
and stole nunerous itens fromthe house.” In spite of a defense
hypot hesi s of voluntary intoxication including the killing
occurring while robbing to obtain noney for drugs, the notive for
the killing, Penn held:
After examning this record, we find sufficient

evi dence of preneditation to support both the verdict

and the jury's disagreenent with Penn that he could not

have fornmed the specific intent necessary for

prenedi t at ed nurder.
574 So.2d at 1082. Here, as in Penn, the evidence was sufficient
for preneditation where the State produced evidence of a pre-
exi sting notive and where the killing was effected through a
beati ng.

Appel  ant quotes from Mingin, but in Mingin there was no

evi dence of any plan to kill the victimand evidence of the
killing itself indicated that it was as instantaneous as one

finger-flick on a trigger, in contrast to here. Accordingly, in

Kornondy v. State, 703 So.2d 454 (Fla. 1997), there was no

evidence of a plan to kill the victim and the killing was done
with a single gunshot, there, with a gun unfamliar to the

defendant. Here, the killing was nore than planned; it was
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contracted. Here, Appellant's nultiple swings of the club were no
acci dent.

Al t hough unnecessary for the sufficiency of evidence show ng
prenedi tation, additional facts® corroborate the conspiracy and
prenedi tation

® Linda Jones was notivated by her consunption with Jack's

infidelity and attendant expenditures on his girlfriend,
Carrie Davis, and she used Appellant as a tool to "renedy"
her consunption in an incident at Carrie's apartnent a week
prior to the nurder, See | SSUE | V.
® Nunerous phone calls were placed between Appellant's and
Li nda Jones' phones, wth the calls clustering around
(1) COctober 31, 1995, the day of the prior incident at
Carrie's apartnent,
(2) Novenber 7, 1995, the day of the nurder, and
(3) January 22, 1996, the day that the police
i nterviewed Appell ant and served a search warrant at his
residence (See Xl 1482 et seq).
| ndeed, there were three calls from Appellant's phone to
Li nda Jones' phone only m nutes before Bradley entered the
house and killed Jack. The follow ng chart summarizes the

rel evantly clustered phone calls:

8 The trial court excluded additional corroborating
evi dence that would have shown, shortly prior to Jack's nurder
Li nda Jones attenpts to secure others to KILL Jack, not beat him
up. (See XI 1010-29)
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Linda to D D to Linda Tot al

10/ 31/95 (Raid 6 6 12
on Carrie
Davi s)

11/ 3/ 95- 10 4 14
11/ 7/ 95
(Mur der)

1/22/96 to 0 3 3
1/ 25/ 96
(Police served
warrant on

Br adl ey)

D= Appellant. (See State's Exhibits 28-33, introduced at
X1l 1546-50 and di scussed at XV 1846, 1772-73, 1838-39)

Key entrance points to the house were unlocked (Xl 1221),
and the intruders knew this as they approached the house
(XI 1094-95, XI'l 1218, 1220. See also no signs of forced
entry at Xl 1291, 1296, 1308).

The intruders knew how to avoid the sensor-activated |ights
around the house (See XI 1100, XII 1220, 1307).

The intruders knew where to find Jack when they went into

t he house (See Xl 1096, 1098, 1101, Xl I 1284-85).

The intruders knew where to find Jack's gun when they went
into the house (See XI 1095-96, Xl | 1220-21, 1283-84).
Linda, sitting in a roomwth Jack, saw the MWite-

i ntruders donned in ski-nmasks as they entered the hone (See
Xl 1102, Xl 1237), and she exchanged eye contact with
Brian McWiite, yet she said and did nothing to alert Jack.
(See XI 1101-1102).

The unl ocked doors, know edge of the sensor |ights,

knowl edge of the location in the house of Jack and his gun,
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are expl ained by the phone calls between Appellant and
Li nda nmonments prior to the entry (See Xl 1092-98, Xl 1217-
21).

e Linda stood-by near a phone (See X | 1227-28, 1240)° and
neither attenpted to call the police nor take action to
intervene (See XI 1110-11, X I 1222-40).

® One of the McWite-intruders touched Linda and she
"flop[ped] and fell to the floor," exaggerating the touch
(See XII 1230-31); accordingly, when Linda asked who the
intruders were, it sounded to Brian McWite |ike she was
"acting" (X 1109).

e |Imediately prior to leaving, killer-Bradley cut tape
bi ndi ng Linda's hands (Xl 1112) so she could free herself
wi t hout too nuch trouble.

It is noteworthy that there was no evidence of any
communi cati on between Appellant and Li nda as Appel |l ant cut
her tape, indicating that cutting the tape was pre-pl anned.
If the real plan was only to rough-up Jack, then Jack would
have |ikely seen Appellant cut the tape; however, if Jack
were dead or dying, Jack could not see the cutting and be
able to testify about it later. Therefore, a reasonable
inference is that Jack's death was part of the plan.

® As Appellant drove away fromthe Jones' hone, he said that

Jack could be dead or dying (See Xl 1114, X | 1243-44) and

9 At one point she said "stop," (X 1110) and well into

the beating, she was taped up at Appellant's direction (See Xl
1107-1109, XIl 1236). She was not taped tightly. (XI 1105)
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yet did nothing to assist Jack, but instead rationally

pl anned with the McWhites on how to cover up their crine

(XI' 1114), including destroying evidence of it (See Xl

1113, XlII 1239. See al so Appell ant's subsequent destruction

of evidence at Xl 1115-20, Xl | 1241-44); Appellant's

cal | ousness was commensurate with his preneditation, and he

was not enraged.

Know ng that her husband was probably dead (See Xl 1062:

"They' ve beaten himto death"), Linda Jones lied in her 911

cal | about

- not know ng Appellant's identity (XI 1066-67, 1074),
even though they had a prior relationship (See Xl 1085,
X1l 1491-98) and even though Appell ant tal ked and
bar ked out numerous orders during the hone-invasion (Xl
1105, 1107, X1 1226, 1228, 1230, 1233, 1234, 1236,
1237), including talking to her (Xl 1111).

- the intruders breaking into the house (XI 1066), when,
in fact, the doors were unl ocked (See XI 1094-95, Xl
1218, 1220, 1291, 1296, 1308);

- not know ng when the intruders were approaching the
house (XI 1071) when, in fact, she was updating
Appel I ant and conpany through Appellant's cell phone as
Appel l ant drove to the honme (See XI 1092-98, Xl 1217-
21);

- being beaten and being dragged across the room and

thrown on top of Jack (See XI 1064, 1072), when, in
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fact, one of the McWites "touched" her and she acted as
if she was pushed to the floor (See Xl 1230-31);
- the thrust of the hone-invasion being an apparent
robbery (See XI 1064: "robbed us"), when in fact,
Appel lant told the McWiites to take sonmething fromthe
home to "nake it ook |like a burglary or sonmething" (X
1107. See also Xl 1234) and when, in fact, the totality
of the evidence showed Linda Jones conplicity in the
mur der of her husband.
Even t hough her husband had been killed, Linda left the
doors unl ocked between the tine that the intruders left and
the time that the police arrived (XI 1076); in other words,
she feared no harm i.e., killing her husband was no
surprise to her because she was a party to a plan for

mur der .

Several of these facts indicate a conspiracy to nurder, not

sinply to rough-up Jack

(1)

(2)

(3)

A day before the murder, Linda's comunication to Cole
of a desire to kill Jack

A day before the murder, Linda's comunication to Cole
in which Linda coveted nearly a half-mllion dollars in

i nsurance noney on Jack's |life, and Appellant's paynent

for the killing to be derived fromthose insurance

pr oceeds;

Li nda wat chi ng Appellant attenpt to kill Jack with the
gun and watching the killing, yet doing nothing to cal
911, ..., except to say "Stop";
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(4)

(5)

(6)

(7)

(8)

Havi ng seen her husband brutally beaten, with bl ood
"everywhere," Linda cooperated wth her husband's
killer, as she accepted, w thout any apparent further
communi cation, Appellant partially cutting her tape,
further indicating that part of the plan was that dead-
Jack woul d not see this cooperation;

Knowi ng that Jack was probably dead or dying, Appellant
not calling 911 and callously and rationally directing a
cover - up

Knowi ng that Jack was probably dead, Linda's nmultiple
lies in the 911 call;

Knowi ng that Appellant had probably just killed her
husband, Linda |left the doors unl ocked; she was not
fearful of any enraged killer because a killing was pre-
pl anned;

Knowi ng that Jack was dead, continuing to comunicate

wi th Appellant, the person whom she knew to be the
killer, including rushing to Appellant's hone the day
that the police interviewed Appellant and served a

search warrant there.

In the face of the foregoi ng overwhel m ng evi dence of a

conspiracy to kill Jack, Appellant argues that there was evidence

that "the plan was to beat up Jack Jones" (1B 45) and that the

"beating ...

st andard

got out of hand" (1B 47). However, under any

of appellate review, Appellant nmerely points to evidence

that conflicts with a conspiracy and a preneditation to kill.

"The circunstantial evidence standard does not require the jury
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to believe the defense version of the facts on which the State
has produced conflicting evidence," Peterka. The "fact that the
evidence is contradi ctory does not warrant a judgnent of
acquittal ,"” Donaldson. The State "introduce[d] conpetent evidence
which is inconsistent with the defendant's theory of events,"”

Atwater citing Law "[V]iewing] ... conflicting evidence in a

Iight nost favorable to the state,"” "conpetent, substantial

evi dence supports the jury's verdict"; therefore, the judgnent
for should "not be overturned on appeal,"” Wods. Moreover, the
supposed evi dence that Appellant points to is what he hinself
created, i.e., his statenents to the McWites.

In sum Appellant's ruse® in which he told the McWites that
the intent was only to beat up Jack does not exonerate himfrom
First Degree Murder under any theory.

Much of the foregoing evidence also conflicts with Appellant's
contention (IB 47-48) that a "reasonabl e hypot hesis" is that
Li nda Jones killed Jack after Appellant left. He points to the
fact that Jack apparently was on his back when police arrived, a
position different fromwhen Appellant was beating him Appellant

overl ooks the 911 tape that indicates that 911 personnel

10 H s ruse undoubtedly secured their cooperation as

"muscl e" for the hone-invasion, whereas their testinony suggests
that they would not have been willing to cone as support for a
murder. (See, e.q., Brian "felt M. Jones had had enough" at Xl
1106; Brian naking it clear that his only intent was to beat up
Jack at Xl 1152; Patrick asked Jack to "pl ease give ne your
hands, sir" at XIl 1233; Patrick did not try to stop Appell ant
because Appellant "had a gun and a stick"” at XIl 1235; Patrick
making it clear that his only intent was to beat up Jack at Xl |
1261-62)
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instructed Linda Jones to turn Jack on his back prior to police
arrival (Xl 1069).
Appel lant (1B 47-48) also points to blood found at vari ous
| ocations and a wet shower. However, he overlooks the 911 tape in
whi ch Linda Jones indicated that she was preoccupied with bl ood
on her and felt conpelled to wash it off of herself:
|"ve got blood all over ne. *** There's bl ood
everywhere. *** [Blood is] everywhere. *** | got to get
a wet cloth. *** Blood is everywhere.
(XI 1063, 1069, 1071, 1074)
Personnel at 911 al so instructed Linda Jones to get a towel to
put pressure on areas where her husband was bl eedi ng:
What you need to try to do is go get a towel and put
it wherever he's bleeding fromand try and stop the
bleeding ... . Go do that and cone back to the phone.
(Xl 1072-73)
And, with "bl ood everywhere," she was instructed, as discussed
above, to turn himover.
Further, Linda Jones appears to have wandered away fromthe
phone to free herself fromthe remaining tape on her:
... | can't get this tape off. *** | got to get this
tape off. *** | can't get this tape off. *** |'m goi ng
to put this phone down and get sone scissors and cut
this tape off. *** | can't get it out of ny hair. ***
It's still on my arns.
(XI 1064, 1065, 1065, 1067, 1068. See also XI 1066, 1067:
"tal king i n background")
Appel lant (1B 47) also points to evidence of blood in the
garage area of the Jones' hone and to sone duct tape also found
in the garage area. However, the only evidence of a perpetrator

accessing the garage that evening after the nurder pointed to
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Appel lant (and the McWiites), as they exited the hone through the
kitchen-garage (See Xl I 1237. Conpare Xl 1111 with Xl 1095- 96,
X1 1220-21, 1300), not Linda Jones. Further, Appellant had the
tape as they left the Jones' hone. (See Xl 1113)

Mor eover, sonehow Li nda Jones supposedly managed to kill her
husband and di spose of the nurder weapon in about one mnute. M.
Zwei fel, a neighbor of the Jones', saw Appellant's 1994 or 1995
mar oon, w ndowtinted Ni ssan van (Conpare Xl Il 1456, 1457 with
tag registration introduced at Xl Il 1478-79 and descri bed at XV
1762. Accord Xl 1081-83, Xl I 1212) drive away at about 8:30 pm
(X111 1455), and Linda Jones called 911 at 8:31 pm (Xl 1057). A
police officer arrived at 8:39 pmwhile Linda was still on the
phone with 911 (Conpare Xl 1288 with XI 1076). And, the honme was
secured as a crinme scene (See Xl I 1295, 1330-31) and thoroughly
searched, including the surrounding curtilage (See XIV 1702-
1704). On Novenber 9, 1995, the nedi cal exam ner even searched
the residence for the nurder weapon but found nothing she
believed to be one. (XIl 1357-58)

In contrast, Appellant repeatedly and brutally beat Jack with
a gun and a club (See XI 1169, Xl 1223-36), which Linda Jones
descri bed as "huge" (XI 1068), which Brian McWite described as
"big" (XI 1138. Appellant "took the stick out of the house" (Xl
1237), and Appellant and Brian MWite burned the stick/club
after they left the nmurder scene (See Xl 1176). In a word,

Appel l ant's hypothesis is "unreasonable."”

1 State's Exhibit 4 depicted the |ayout of the house.
(See XI| 1283-84).
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I n addition, Linda Jones, pursuant to the conspiracy with
Appel l ant, hysterically told 911 that three unknown nen beat her
husband to death: "Three nen came in. They've beat himto death."
(XI 1062) The jury was entitled to accept this statenent at face
val ue. When conbined with the McWites' testinony, the "they" is
Donal d Lee Bradl ey.

b. Preneditation, as Evinced by the Events Immedi ately
Surrounding the Killing Itself.

The beating Appellant inflicted upon Jack was prol onged and
extensive, as Appell ant
® Beat Jack in a roomnear the front door of the hone (See
Xl 1221-23, 1311, 1314-15, 1323), beating Jack to the
floor (XIl 1223);
e Wth Patrick McWite, dragged Jack into another room (Xl
1223);
e Continued to beat Jack with the butt of the gun and with
the club (XI 1088), as Jack lay on the floor (XIlI 1223-33);
e At sone point, pistol-whipped Jack by sw ping the gun "back
and forth across [his] face" (XI 1169);
® Odered that Jack be tied up (XIl 1233-34);
e After Jack was tied up, continued to beat Jack with the gun
and the club (X'l 1235-36); and,
e At sone point, pointed a 45 caliber gun at Jack's head and
pulled the trigger (X 1105, X I 1235).
State's Exhibits #16 and #20, on file with this Court, illustrate

sone of the victims extensive external injuries.
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Jack was still alive when he was tied up because Jack resisted
Patrick McWhite's attenpts to tie him

Well, | got in the room that's when M. Bradley
said tape his hands and threw ne sone tape and |
attenpted to tape his hands. *** The gentl enan woul dn't
give nme his hands. *** He was covering his head.

Patrick told Jack to "please give nme your hands, sir," as
Appel lant "continued to hit" Jack, and Patrick got his hands
tied. (X1 1233-34)

Accordingly, the nedical exam ner testified concerning Jack's
extensive injuries:

*** He basically had bruises, abrasions which are
superficial scrapes of the skin, and | acerations which
are tears in the skin, and they are all over the head,
the trunk, the back of the trunk, and the extremties.
[ XI'l 1345]

Starting with the face, he had severe bruising on
the right cheek. He also had smaller bruising on the
left side on the left cheek. He had an abrasion on the
upper left forehead. Two little abrasions around the
|l eft eye. And he had a big |laceration, which is a big
tear, through the outer ear, the left ear, wth
abrasions in the back. [XI] 1346]

Then going to the back of the head, he had several
deep lacerations, tears, in the skin right in the back
of the head. [XI| 1346]

The medi cal exam ner descri bed what she observed after Jack's
scal p was shaved:
He had several |acerations. A total of four with the

fourth one being an L-shape | aceration which neans that

it was probably an additional inpact just in the sane

area but in different directions, so we're tal king

about four to five severe blows and two of those went

through the entire thickness of the scalp. [XI| 1348]
When asked about what caused the injuries to the head and face
area, the doctor testified that "he was struck with an

instrument." (X 1349)
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Two blows to the victims back were "very severe," each
fracturing ribs, and one even bruising the right lung. (X'l 1356,
1366- 68)

Later, the doctor summari zed various points of inpact:

[I]n the head area, he had four ... to five --
actually five to six lacerations which are nore severe.

When we start counting bruises, we have to add probably
anot her seven nore.

In the back, he had a total of eight patterned
contusions, plus little bruises that were in the | ower
interior abdonmen above the hip.

And in the extremties, there were several snal
brui ses and abrasions and | think they added up to
about eight. [Xl 1367]

An inpact to a knee was "very severe." (XI| 1368)

Any of the blows could have been adm ni stered while Jack was
on the ground, but the "major injuries" to the head and back
coul d not have been caused "by a fall to the floor." (XIl 1368-
69)

Injuries to the arnms, |egs, or back woul d not have caused
unconsci ousness. (XIl 1369) The blow that tore the victims ear
"would be less likely to produce unconsci ousness," but any of the
blows to the back of the head "woul d have [very |ikely] rendered
hi m unconscious,” (Xl 1370-71) especially the conbination of
those blows (XII 1377). The victimprobably died "fairly quickly"
after the severe blows to the head. (Xl 1371)

Several of the injuries were |ikely caused by, or consistent
wi th, being struck by a cylindrical object. (See XI| 1350, 1351)
The cylindrical object inflicting the back injuries "had to be at
| east two inches in dianeter."” (XII 1380) The head injuries, but

not the "patterned injuries on the back," could have been caused
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by the butt of a gun. (XII 1357) The head injuries could have
al so been caused by a cylindrical object. (XI 1357)

Al'l of the blows were adm nistered while Jack was alive. (Xl
1372) The cause of death was "blunt trauma.” (Xl 1373)

Conbi ning the nedical examner's testinony with Patrick
McWhites' testinony, Appellant inflicted non-lethal blows in
the foyer, dragged Jack in a nearby room continued to inflict
many non-| ethal blows, and then ordered Jack tied, and then,
wi th Jack's hands i mmobilized and Jack totally defensel ess,
inflicted several l|ethal blows and perhaps additional non-
| et hal ones.

Under several cases, the sustained attack on the victimal one
is sufficient to support preneditation. For exanple, returning to
Mungin, here there was a "witnesses to the events preceding the
shooting, and [a] continuing attack that ... suggested
premedi tation." 689 So.2d at 1029. Here, the "continuing attack"
involving multiple blows with a gun and nultiple blows with a
| arge club —blows occurring near the front door, blows occurring
after dragging the victimto a nearby room and bl ows occurring
after tying up the victim

Preston v. State, 444 So.2d 939, 943-44 (Fla. 1984), is

di spositive. It discussed the State's burden of proving
preneditation in the face of a claimthat the State's evidence
was "solely circunstantial™
Prenedi tation can be shown by circunstanti al
evidence. Sireci v. State, 399 So.2d 964, 967
(Fla.1981) ***:. Spinkellink v. State, 313 So.2d 666,

670 (Fla.1975) ***. \Whether or not the evidence shows a
preneditated design to conmt a nurder is a question of
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fact for the jury. Larry v. State, 104 So.2d 352, 354
(Fla.1958). In Larry v. State, this Court stated:
Evi dence from which preneditation may be inferred
i ncl udes such matters as the nature of the weapon
used, the presence or absence of adequate
provocation, previous difficulties between the
parties, the manner in which the hom ci de was
comitted, and the nature and nmanner of the wounds
inflicted. It nust exist for such tinme before the
hom cide as will enable the accused to be consci ous
of the nature of the deed he is about to conmt
and the probable result to flow fromit in so far
as the li1fe of his victimis concerned. No
definite length of tine for it to exist has been
set and indeed coul d not be.
Id. (citations omtted).
There is substantial evidence from which
prenedi tation could have been inferred by the jury. The
victimsustained multiple stab wounds. The nature of
the injuries she sustained were particularly brutal.
There was al nost a conpl ete severance of her neck,
trachea, carotid arteries and jugular vein. The nedical
exam ner stated the nurder weapon was probably a knife
of four or five inches in length. Such deliberate use
of this type of weapon so as to nearly decapitate the
victimclearly supports a finding of preneditation.
Considering all reasonable inferences which the jury
could draw fromthe appellant's statenents and the
nature and manner of the wounds inflicted on the
victim we cannot conclude that the determ nation of
the trial court was erroneous.

Here, there were "multiple [blunt trauma] wounds," and the
nature of the injuries [Jack] sustained were particularly
brutal ."

Ross v. State, 474 So.2d 1170, 1173-74 (Fla. 1985), and

authorities within it, control:

The appellant, in his third issue, argues the
evi dence against himis entirely circunstantial and
insufficient to prove that he killed the victim W
recogni ze that to prove a fact by circunstanti al
evi dence, the circunstances nust be inconsistent with
any reasonabl e hypot hesis of innocence. Hall v. State,
403 So.2d 1321 (Fla.1981); MArthur v. State, 351 So.2d
972 (Fla.1977); Davis v. State, 90 So.2d 629
(Fla.1956). We find the record contains substantial,
conpet ent evidence fromwhich the jury could reasonably
conclude that the appellant commtted the hom ci de of
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d adys Ross. See Rose v. State, 425 So.2d 521
(Fla.1982) *** [overruled on other ground 488 So.2d
64] .

In the appellant's fourth point, he alleges that the
evidence is clearly insufficient for the jury to find
that the nurder was preneditated. This Court has
st at ed:

| f the evidence shows that the accused had anpl e
time to forma purpose to kill the deceased and
for the mnd of the killer to becone fully
conscious of his own design, it will be deened
sufficient in point of tinme in which to enable the
killer to forma preneditated design to kill. Geen

v. State, 93 Fla. 1076, 113 So. 121, 122 (1927).

Where a person strikes another with a deadly

weapon and inflicts a nortal wound, the very act

of striking such person with such weapon in such
manner is sufficient to warrant a jury in finding
that the person striking the blow intended the

result which followed. See Rhodes v. State, 104 Fl a.

520, 140 So. 309, 310 (1932).

Buford v. State, 403 So.2d 943, 949 (Fla.1981), cert.
denied, 454 U.S. 1163, 102 S.C. 1037, 71 L.Ed.2d 319
(1982). Preneditation, often being inpossible to prove
by direct testinony, may be inferred fromthe

ci rcunst ances surroundi ng the hom ci de. Canpbel | v.
State, 227 So.2d 873 (Fla.1969) ***; Dawson v. State,
139 So. 2d 408 (Fla.1962). The evidence in the instant
case reveal s that the appellant was angry with the
victimand that he brutally beat her about the face,
head, torso, and extremties, with fist, feet, and an
unknown bl unt instrunent while she attenpted to
defend herself. We find this record contains
sufficient evidence fromwhich the jury could
rationally infer the existence of preneditation.

Appel l ant "brutally beat [Jack} about the face, head, torso,
and extremties" as Jack cowered on the floor trying to protect
his head. A fortiori, Appellant directed that Jack be bound and
then killed Jack after Jack could no | onger protect his head.

In Welty v. State, 402 So.2d 1159, 1163 (Fla. 1981)

there was anpl e evidence of preneditation.

G rcunstances indicating preneditation include the
manner in which the hom cide was commtted and the
nature and manner of the wounds inflicted. *** The
evi dence before us was clearly sufficient to convict
Wl ty beyond a reasonabl e doubt.

- 46 -



In Welty, there was evidence of "repeated bl ows" and "manual
strangul ation.” The defendant admtted to striking the victim
"eight or nine tines," Id. at 1163. Here, there were at |east
that many bl ows and, rather than occurring in one rapid sequence,
they were inflicted in the foyer, then, after dragging the downed
victimto the next room inflicted there, and, after Appell ant
directed that Jack be bound, inflicted then. And, then, Appellant
denonstrated his continuing preneditated presence of mnd by
partially cutting Linda's tape, instructing the McWiites not to
talk, and directing the destruction of evidence of the killing.

In Sireci v. State, 399 So.2d 964, 967 (Fla. 1981), the

def endant contended that the killing was a

spur - of -t he- nonent act occurring after a fight had
begun and that he entered the used car |ot w thout any
intent to rob or harmthe victim

There, the evidence included extensive stab-wound injuries to the

victim Simlarly, Hawk v. State, 718 So.2d 159, 161 (Fla. 1998),

i ncl uded "nunerous massive wounds to the head consistent with ..
blows,"” 1d. at n. 7, there a hanmer, here a gun and a weapon-1Iike
club. In Sireci and Hawk t he evidence al so included sone
statenents by the defendants. Hawk at one point told the police
that he did not "kill[] anyone." 718 So.2d at 160. Hawk concl uded
that the "[e]vidence of preneditation is extensive." Here, in
addition to Appellant's conplicity with Linda's design to kill

her husband, Appellant inflicted "nunmerous nassive wounds" al

over the upper portion of the victims body. Mre inportantly,
unl i ke Hawk, there was direct evidence of the tinme of reflection

anong the repeated blows with the club and gun.
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3. Felony Mirder.

Appel I ant argues that Burglary cannot lawfully provide the
basis for Felony Mirder because an acconplice co-occupant of the
home gave him perm ssion to enter. However, whatever "consent
Li nda Jones nay have given12 to Appellant was clearly revoked
t hrough the words and actions of the victim as he rushed
Appel lant's acconplice and told himto get out and then attenpted
to fight wth one of them Further, the State respectfully
submts that whatever "consent" was given was void ab initio: As
a matter of public policy and legislative intent, |egal effect
shoul d not be given to a "consent" the sole purpose of which is
for an illegal purpose, here, at the magnitude of killing an
occupant of his own hone.

The McWhites' testinony is dispositive because it establishes
t hat whatever "consent" may have been given to Appellant was
explicitly revoked. At the noment it was revoked, Appell ant

remai ned in the honme for an unlawful purpose w thout any valid

12 Arguendo, even erroneously accepting Appellant's self-

serving statenents at face value (that the conspiracy was only to
beat up Jack), the original "consent"” to enter did not include
the brutal multi-phased and preneditated beating he inflicted
upon Jack

Further, the State has found no evidence in the guilt phase
of the trial that Linda consented to the brutal manner in which
her husband's death was effected. As an affirmative defense, the
burden was on Appellant to establish that his entry was within
the paraneters of pre-existing "consent," See State v. Hicks, 421
So. 2d 510, 511 (Fla. 1982) ("consent an affirmative defense");
Robertson v. State, 699 So.2d 1343, 1346 (Fla. 1997) ("consent an
affirmati ve defense to a charge of burglary"), and he fail ed.
| ndeed, the evidence that Linda uttered "stop" nmay be interpreted
as di sapproving the manner in which Jack was killed, which was
out si de the scope of her consent.
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consent. See Routly v. State, 440 So.2d 1257, 1262 (Fla. 1983)

("burglary statute is satisfied when the defendant 'remains in' a
structure with the intent to commt an offense therein").

Patrick McWiite testified that when they got into the Jones
house, Jack noticed himand his brother, Jack charged at them and
started fighting with Brian. (See Xl 1222, 1273)

Brian McWiite testified that he had a ski mask on his face,

Li nda Jones saw hi m when he entered the hone and said nothing,
and then the victimsaw them (XI 1102-1103) Brian conti nued:
He asked me who | was, then he told ne to get out
and then he came at ne. *** He was |ike rushing ne.
*** He was swi nging and | was stepping back, knocking
hi s hands away and stepping back towards the door. And
then | heard ny brother say | got himand he got hit
with the stick
(Xl 1103) Brian clarified that Appellant hit Jack in the head
with the stick. (XI 1103) Brian continued: "He got hit and
started |l osing his bal ance and Donal d [Appel lant] hit himagain
*rx " (Xl 1104) ultimately having Jack tied up and then killing
Jack, See facts supra.
A hone is nore than property; it is a sanctuary for EACH of

the occupants, especially against outsiders. This Court

recogni zed the nore-than-property principle in Weiand v. State,

24 Fla. L. Weekly S124 (Fla. March 11, 1999):
the privilege of nonretreat fromthe hone stens not
fromthe sanctity of property rlﬁhts but fromthe
ti me-honored principle that the hone is the ultinmate
sanctuary.
Jack had a right to the hone as a sanctuary, and he explicitly
re-affirmed that right by telling the intruders to get out and

reinforcing the revocation by attenpting to fight with them
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These facts are sufficient to rebut any clai mof consent. See

Jinmenez v. State, 703 So.2d 437, 441 (Fla. 1997) ("M nas w thdrew

what ever consent she may have given for himto remain when he

"); Raleigh v. State, 705 So.2d 1324, 1329 (Fla. 1997) ("anple
circunstantial evidence fromwhich the jury could concl ude that
Eberlin w thdrew what ever consent he may have given for Ral ei gh
to remai n when Ral ei gh shot himseveral tinmes and beat him so
viciously that his gun was | eft bent, broken, and bl oody");

Robertson v. State, 699 So.2d 1343, 1346-47 (Fla. 1997) ("jury

reasonably coul d have concluded that Ms. Fuce w t hdrew consent

for Robertson to remain when he bound her, ..."); Bundy v. State,

455 So.2d 330, 350 (Fla. 1984) ("inconceivable that Bundy could
have been or thought he was invited to be in the house at three
o' clock in the norning").

Ray v. State, 522 So.2d 963, 966-67 (Fla. 3d DCA 1988)

("Bryant's struggle with the defendant”), cited approvingly in

Robertson v. State, 699 So.2d 1343, 1346-47 (Fla. 1997),

expl ained the principle and applied it to a situation close to
the one here: "Florida's nodern burglary statute focuses on the
safety of people and property.” A co-occupant deserves to be safe
agai nst all outside intruders whose primary purpose was to batter

and kill him A fortiori, here, those intruders were ski-masked,

invaded in nighttine, and had to fight off the attenpts of an
occupant to repel themfrom his hone.
Ray's reasoning, 522 So.2d at 967, is on point:
We thus agree wwth State v. Mygenson, 10 Kan. App. 2d

470, 475, 701 P.2d 1339, 1344-45 (1985), where the
court, confronted with our precise problem stated:
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" Assumi ng defendant was initially authorized to
enter the house when his son unl ocked the door, that
authority was term nated when the defendant's wfe
demanded that he | eave the house.
Anal ogi zing to search and sei zure | aw, once any person,
i ncluding Jack, with a privacy interest in searched prem ses
revokes any pre-existing consent, that consent is not |onger

valid. See, e.qg., Silva v. State, 344 So.2d 559, 562 (Fla. 1977)

("a present, objecting party should not have his constitutional
rights ignored because of a | easehold or other property interest
shared with another"). Jack, as a | awful co-occupant of a hone,
was no |l ess protected sinply because acconplice-Linda |ived
there. Jack's right to peacefully use his hone as "sanctuary" is
no less inportant than his right to not retreat fromit (Wiand);
the latter springs fromthe fornmer, and the former belies

Appel lant's position. Here, Jack's words and actions expressed
his desire to maintain this honme as his sanctuary.

In a nutshell, regardl ess of any purported "consent" for
third-parties to enter, it can be effectively revoked by anyone
with a sufficient privacy interest in the property. Jack revoked
it by his words and acti ons.

Moreover, as a matter of statutory interpretation and public
policy, the State respectfully submts that, even w thout Jack's
explicit revocation punctuated with swi ngs at the ski-nmasked
intruders, the co-conspirator's "consent" should not be
cogni zabl e under the law, it is void ab initio. In this sense,
this ISSUE | claimdistills to statutory interpretation of

whet her the Burglary statute prohibits a person fromentering a
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victims hone for the purpose of killing the victimwhere a co-
conspiring "consenter” is a co-occupant of the hone and where the
pur pose of the conspiracy was the illicit purpose of entry. The
State submts that the |egislature could not have intended for
the statute to exclude Bradley entering and remaining in the hone
for the purpose of killing Jack.

Readi ng Section 810.02(1), Fla. Stat., with related provisions
to ascertain its intent,® Appel lant's interpretation runs afoul
of the penultimte purpose of the burglary statute of securing
citizens' safety in their hones. By enhancing the penalty for
burglarizing a dwelling, the legislature has nade clear its
desire to protect the privacy of one's hone. The hone should be a
pl ace where one feels safe fromintruders, where one can rel ax,
such as in one's TV roomin the evening on Novenber 7, 1995.
Conpare 8810.011(2), Fla. Stat. (dwelling as a structure
"designed to be occupi ed by people |odging therein at night,
together with the curtilage thereof") with 8810.02(3) (higher
penalty for burglary of a dwelling). If there is any situation
where the application of the penultinmte purpose of the burglary
statute is clear, it is against the intrusion of non-occupants of
t he hone.

Further, the |legislature reserves the highest penalties for

assaulting or battering a person in the structure. See

’See, e.qg., State v. Espinosa, 686 So.2d 1345, 1347 (Fla.
1996) ("in pari materia"); Mack v. Bristol-Mers Squibb Co., 673
So.2d 100, 110 (Fla. 1st DCA 1996) ("a |l aw should be construed in
harnmony with any other statute having the same purpose"); State
v. Baxley, 684 So.2d 831, 832 (Fla. 5th DCA 1996) ("gives both
schedul es neani ng").
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8810.02(2), Fla. Stat. This statute, by specifying a single
assault on "any" single occupant, is clearly designed to protect
each and every occupant, including a co-occupant (Jack), from
co-conspirator non-hone-occupant intruders (Bradley and the
McWhites). Appellant's position runs afoul of the conbined intent
of both of the foregoing provisions.

In Fotopoulos v. State, 608 So.2d 784 (Fla. 1992) (penalty

aggravator of "nurder was commtted during the course of a
burglary"), where "[a]fter Chase shot Lisa, Fotopoul os shot Chase
repeatedly in an attenpt to nake it appear that Chase was killed
during a burglary":

Fot opoul os, the son-in-law of the owner and occupant of

the burglarized honme, had no |l egal or noral authority

to consent to entry by his coconspirator for the

pur pose of nurdering anot her occupant.
608 So.2d at 793. Apparently, Fotopoul os was al so occupying the
home at the tinme. Here, Linda Jones "had no |egal or noral
authority to consent to entry by [her] coconspirator for the
pur pose of nurdering anot her occupant.”

Appl yi ng Fot opoul 0s' parenthetical summary, 1d., of KP.M V.

State, 446 So.2d 723 (Fla. 2d DCA 1984), the wife of a co-owner
"and occupant of the burglarized home had no | egal or noral right
to consent to [a co-conspirator's] entry into famly hone for
purpose of" killing the spouse-occupant.

| ndeed, the holding and reasoning of K.P.M v. State, 446

So.2d 723, 724-25 (Fla. 2d DCA 1984), are on point. As here, a
co-occupant (Tim Koda) "consented” to the entry of others for the

pur pose of commtting a crine inside the co-occupied house —
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there, theft, and here, nmurder. As here, the co-occupant
facilitated the entry. KP.M rejected consent as a defense:
In Damco v. State, 153 Fla. 850, 16 So.2d 43
(1943), *** the Florida Suprene Court affirmed the
conviction finding that the corporate officer had no
l egal or noral right to consent to the crine.
Simlarly, TimKoda had no legal or noral right to
consent to KP.M's entry into his famly's hone for
t he purpose of stealing property which did not bel ong
to Tim The consent of Tim Koda was unaut horized and
i noperative.
Here, Linda Jones' "consent" to commt unlawful acts against the
person and property of a co-occupant of a dwelling was
"unaut hori zed," illustrating that such a consent is not a per se
defense to the charge of what would otherw se be a burglary.
Li nda Jones had "no |l egal or noral right to consent to"
Appel lant's entry into the honme for the purpose of killing a co-
occupant .
Thus, facial "consent" is not necessarily legally cognizable

consent. Applying the rationale of Jones v. State, 640 So.2d

1084, 1086 (Fla. 1994) (upholding "that portion of section
800. 04, which provides that consent is not a defense to a
prosecution for sexual activity with a mnor under sixteen"),
entering a dwelling for the purpose of killing a resident
"constitutes an intrusion upon the rights of that [resident],

whet her or not [a co-conspirator co-owner] consents." See al so

8§794.011(2)(a), Fla. Stat.; Godwin v. State, 369 So.2d 577, 578
(Fla. 1979) (upholding conviction of "sexual battery by a person
ei ght een years of age or ol der upon a person el even years of age

or younger").
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Further, just as the judiciary has refused to enforce other

agreenents as violative of public policy, See Liquor Store v.

Continental Distilling Corp., 40 So.2d 371, 376 (Fla. 1949)

("contract is, therefore, contrary to public policy and void");

Lopez v. Life Ins. Co. of America, 406 So.2d 1155, 1159 (Fla. 4th

DCA 1981) ("life insurance policy is void ab initio if it is
shown that the beneficiary procured the policy with an intention
to murder the insured"), it should refuse to enforce the one
here, the sole purpose of which was to take a human being's |ife.

Here, whatever "consent" Linda Jones may have been construed
as giving was "void ab initio" as "contrary to public policy" and
contrary to legislative intent, and, arguendo, Jack clearly
revoked whatever "consent" there nay have been.

Appel lant primarily discusses (at 1B 49-52) two cases:

Balletti v. State, 261 So.2d 510 (Fla. 3d DCA 1972), and MEver

v. State, 352 So.2d 1213 (Fla. 2d DCA 1977). Appellant's primry
reliance upon two DCA cases each over 20-years-old is indicative
of the weakness of Appellant's position.

Further, Balletti did not even concern Florida' s nodern
burglary statute but instead, "breaking and entering a dwelling
with intent to conmt a m sdeneanor."” Further, Balletti held that
there the defendant did not enter for any unlawful purpose,
whereas here Appellant entered and remained for the purpose of a
contract killing, i.e., killing the victimin his own hone.

Al t hough the | aw m ght recogni ze a co-occupant's "consent" for
t he purpose of taking photographs, it should not recognize it for

t he reprehensi bl e purpose here.
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As Appel |l ant concedes (1B 51), MEver was "deci ded on anot her
| egal point." Therefore, Appellant is relying upon 1977 dicta
froma DCA. Mreover, in light of the discussion above, the State
respectfully submts that the dicta is erroneous, in light of the
pur pose of the nodern burglary statute and in |ight of sound

public policy.

C. Preneditation and Fel ony Murder as Alternative Theori es.

The jury was instructed on both preneditated and fel ony nurder
(XV 1849-51), and it returned a general verdict of guilty as
charged of First Degree Murder. (I1I1 531, XV 1876) The State has
argued that it adduced sufficient evidence to support First
Degree Murder under both preneditation and fel ony nurder
t heori es. However, under countless precedents fromthis Court,
the State need have proved only one of those theories. See, e.q.,

Johnson v. State, 720 So.2d 232, 236-37 (Fla. 1998) ("jury

returned a general verdict of guilt *** evidence is sufficient to
uphol d the conviction based on a theory of preneditation or

felony nmurder"); Donaldson v. State, 722 So.2d 177, 182 (Fl a.

1998) ("sufficient evidence by which to sustain Donal dson's
conviction of first-degree nmurder under a theory of either felony

murder or prenmeditated nmurder"); San Martin v. State, 705 So.2d

1337, 1345 (Fla. 1997) ("evidence is sufficient to support San
Martin's conviction for preneditated nurder. Furthernore, the
jury returned a general verdict on the first-degree nurder charge
and the circunstances of this case clearly support a conviction

under the felony nmurder theory *** no error as to San Martin's
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conviction for first-degree nurder"); Jenkins v. State, 692 So.2d

893, 894 (Fla. 1997) (claimattacking sufficiency of preneditated
mur der; "Assum ng w thout deciding whether the trial court erred,
we find this error would be harm ess because the evidence clearly
supported a first-degree nmurder conviction on a felony-nurder

theory"); Parker v. Dugger, 660 So.2d 1386, 1390 (Fla. 1995)

("even the reversal of an underlying felony conviction does not
affect a first-degree nurder conviction where the jury is
instructed on both preneditated and felony nurder, there is anple
evi dence supporting preneditation, and the jury returns a general

guilty verdict of murder"); Mingin v. State, 689 So.2d 1026, 1029

(Fla. 1995) (Although the trial judge erred in denying the notion
for judgnent of acquittal as to preneditation, we do not reverse
Mungi n's first-degree nurder conviction because the judge
correctly denied the notion as to felony nurder); Atwater v.
State, 626 So.2d 1325, 1327-28 n. 1 (Fla.1993) ("reversal of the
robbery conviction would not affect the nurder conviction because
the jury was instructed on both preneditated and fel ony nurder,
there was anpl e evidence to denonstrate preneditation, and the

jury returned a general guilty verdict of nmurder"); Teffeteller

v. State, 439 So.2d 840, 844 (Fla. 1983) ("evidence shows that
the conviction can be sustained not solely under a felony nurder
theory but also under a preneditation theory. The |atter being
valid, the alleged inadequacies in the underlying felony

instructions becone noot"); Vasil v. State, 374 So.2d 465, 470-71

(Fla. 1979) ("there was evidence to support a conviction for

first degree nurder based on preneditation *** this Court has
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hel d that any error in instructing on homcide in the

perpetration of other crines is harmess"); Frazier v. State, 107

So.2d 16, 20 (Fla. 1958) ("W have carefully reviewed the record
and find sufficient evidence to support a finding by the jury
that the killing was by preneditated design. In view of this the
charge conpl ai ned of [concerning felony nmurder] cannot be said to

be harnful, even if it were erroneous”); Sins v. Singletary, 155

F.3d 1297, 1313 (11th Cr. 1998) ("jury did not need to agree on
the precise theory of first degree nurder, only the offense
itself").

In this case, where Appellant posed no cogni zabl e chall enge to
either theory in the trial, he wishes his conviction for First
Degree Murder set aside because the State did not prove both
theories. Especially given Appellant's trial strategies that
shoul d bind himnow, the State submts that this is not the case
torevisit the well-settled principle.

*in an abundance of caution, (1) if the State did

Ar guendo, *
not prove both theories, and (2) if Appellant is a proper party
to make this claim and (3) if the Court then decides to consider
this argument on its nerits, the State respectfully submts the

reasoning in Mingin as sound. See 689 So.2d at 1030.

14 Apparently a formal process involving consideration of

a rule change that would require special verdicts or special jury
interrogatories is currently underway. That formal process
includes this Court's request of the Ofice of the Attorney
CGeneral for its position on the proposal. The State in this brief
focuses on whet her special verdicts are required by the |Iaw, not
whet her such a change woul d be wi se or otherwi se desirable in
future cases.
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Moreover, in the face of the enornous body of |aw applying the
principle of alternative theories, Appellant would cast aside the

pi votal value of stare decisis. See Perez v. State, 620 So.2d

1256, 1261 (Fla. 1993) (Justice Overton, concurring; e.g., "our
1988 decision in Bernie has been consistently applied by this
Court and other courts of this state for the past five years").

See al so Dade County School Board v. Radio Station WOBA, et al.

24 Fla. L. Wekly S71, S72-73 (Fla. Feb. 4, 1999) (collecting

authorities; right result for any reason); Miurray v. State, 692

So.2d 157, 159 n. 2, 159-60 (Fla. 1997) (trial court summarily
deni ed notion to suppress; "the trial court reasonably could have
denied Murray's notion to suppress because" of consent); Caso v.
State, 524 So.2d 422, 424 (Fla. 1988)("concl usion or decision of
atrial court will generally be affirnmed, even when based on
erroneous reasoning, if the evidence or an alternative theory

supports it"); R chardson v. State, 677 So.2d 43 (Fla. 1st DCA

1996) ("We affirmthe denial of his sworn notion to vacate
j udgnment of conviction and sentence, although for a different

reason fromthe one given by the trial court"); Robinson v.

State, 393 So.2d 33, 35 (Fla. 1st DCA 1981) (notion for new
trial; "If atrial court's order is sustainable under any theory
reveal ed by the record on appeal, notwithstanding that it may
have been entered for erroneous reasons, the order will be
affirmed").

Concerni ng Appellant's argunent (1B 52) that he nmerits a new
trial because of an alternative theory of guilt is flawed as a

matter of law rather than as a matter of evidentiary support, he
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fails to point to any guilt-phase evi dence what soever that Linda
Jones consented to the heinous, atrocious, and cruel manner in
whi ch her husband was killed. There was no guilt-phase evidence

t hat she consented to what Appellant did, i.e., the prolonged and
agoni zi ng beating of her husband. As discussed in a footnote
supra, consent is an affirmative defense, and as such, the burden
was on Appellant to establish that his entry was within the
paraneters of pre-existing "consent,"” and he failed. |Indeed, the
evi dence that she uttered "stop" may be interpreted as

di sapprovi ng the manner in which Jack was kill ed.

| SSUE 11
IF THIS | SSUE | S NOT PROCEDURALLY BARRED, WAS THE
EVI DENCE SUFFI CI ENT FOR CONSPI RACY TO COM T FI RST
EGREE MURDER? ( Rest at ed)
I SSUE Il is procedurally barred because it was not presented

to the trial court and wai ved. See Wods; Marquard; Archer;

8924. 051, Fla. Stat.; Lucas; Arnstrong; and acconpanyi ng

di scussions in ISSUE |. Also, see Lott v. State, 695 So.2d 1239

1243 (Fla. 1997) ("issue challenging the adm ssion of crine scene
phot ographs is procedurally barred due to Lott's failure to
identify objectionable photographs or state specific grounds for
reversal other than asserting that the photographs were

gruesone"); Hamlton v. State, 678 So.2d 1228, 1230 (Fla. 1996)

("Because the defense did not object to this particul ar statenent
on hearsay grounds, that issue now is procedurally barred”;
"irrelevant that on initial appeal we found simlar [but

preserved] hearsay froma state social worker inadm ssible");
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Hill v. State, 549 So.2d 179, 181-82 (Fla. 1989) ("The

constitutional argunent grounded on due process and Chanbers was
not presented to the trial court. Failure to present the ground
bel ow procedurally bars appellant from presenting the argunent on

appeal ."); Steinhorst v. State, 412 So.2d 332, 338 (Fla. 1982)

(at trial, defense argued credibility as ground for cross-
exam nati on whereas on appeal defendant argued devel opnent of a

"a viable defense theory"); Tillman v. State, 471 So.2d 32, 35

(Fla. 1985)("Here defense counsel nerely proffered the testinony
and argued its relevance. Trial defense counsel did not present
to the court the specific argunent relied upon here that the
testinmony cane within an exception to the hearsay rule").
Arguendo, regarding the nerits, Appellant (at IB 54) relies
upon his discussion of ISSUE | to support his ISSUE Il claimthat
t he evidence was insufficient to prove Conspiracy to Comm t
Murder. He contends that the "evidence was equally consistent
with a plan to nerely beat Jack up and scare him" However, as
the State argued at sone length in I SSUE I, evidence show ng a
conspiracy to comnmt MJRDER was introduced, thereby rendering it
in conflict wwth evidence indicating a conspiracy to only beat up
Jack. Under any standard of appellate review, whether it be the
standard one or the circunstantial -evidence one, the evidence of

a conspiracy to MJRDER was sufficient. Al so, see State v. Spioch,

706 So.2d 32, 34-35 (Fla. 5th DCA 1998) (affirmed a "conviction
of Mary Spioch for conspiracy to conmt preneditated nurder”;
evi dence included notive and intent to pay the killer,

communi cations with the killer, attenpted cover-up). . Jinenez
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v. State, 715 So.2d 1038, 1039-41(Fla. 3d DCA 1998) ("jury could
have reasonably inferred that the appellant conspired with U oa
to purchase cocai ne based upon the facts that the appell ant
arrived in Mam for a short visit; rented and foll owed the
vehicle in which the noney used to purchase the cocai ne was
transported to the site of the sale; and police K-9 dogs alerted
to the former presence of U S. currency in |luggage found where

t he appel l ant had been residing"”); Spera v. State, 656 So.2d 550,

551-52 (Fla. 2d DCA 1995) (defendant's actions coordinated with
others in a drug deal); Manner v. State, 387 So.2d 1014, 1015-16

(Fla. 4th DCA 1980) ("conspiracy to obtain cocaine"; held that in
addition to the defendant being present at the scene of the
crime, he knew of the illegal nature of the transaction, thereby

rendering the evidence sufficient).

ISSUE I11
WAS THE EVI DENCE LEGALLY AND REVERSI BLY | NSUFFI Cl ENT
FOR BURGLARY WHERE, PRI OR TO THE ENTRY | NTO THE HOVE, A
CO- CONSPI RATOR HOME- OCCUPANT SPOUSE " CONSENTED' TO THE
ENTRY FOR THE PURPOSE OF KI LLI NG THE HOVE- OCCUPANT
VICTIM AND, AFTER THE ENTRY, THE HOM ClI DE VI CTI M
EXPRESSLY REVOKED ANY PURPORTED " CONSENT"? ( Rest at ed)
ISSUE I'll is procedurally barred because it was not properly
presented to the trial court. See authorities cited in | SSUE
and |1.
Arguendo, regarding the nerits, Appellant adopts his | SSUE
attack on felony nurder in arguing that the evidence was
insufficient for Burglary, which was Count 2 of the indictnent (I

7) and on which the jury convicted Appellant as charged (I
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532). Accordingly, the State adopts as its response to | SSUE ||
its discussion of Burglary and felony nurder in ISSUE |. Briefly
put, Jack Jones, a legitimte co-occupant of the honme revoked
what ever "consent" co-conspirator Linda Jones gave to Appell ant;
at that noment at a m ninum Appellant nonconsensual ly remai ned
in the honme with an intent to commt an offense in the dwelling.
Further, "consent" to enter for the purpose of killing a

| egitimate occupant is not "consent" contenplated by |egislative
intent or public policy underlying the crinme of Burglary. In
effectuating that "consent," the judiciary would be sanctioning
an illegal act. And, even if Linda Jones gave Appellant "consent"
that the law is sonehow willing to sanction, Appellant has not
shown that the affirmati ve defense was proved by establishing
that the brutal manner in which he killed the victimwas within
the scope of that "consent." There was sufficient evidence to

establish Burglary, as a matter of fact and | aw.

| SSUE |V
DI D THE TRI AL COURT REVERSI BLY ERR BY ADM TTI NG | NTO
EVI DENCE VANDALI SM AGAI NST THE CAR OF JACK' S G RLFRI END
ABOUT ONE VWEEK PRI OR TO THE MJURDER? ( Rest at ed)
Appel  ant contests the adm ssion into evidence of testinony

concerning vandalismof Carrie Davis' car on October 31, 1995. %

15 When the general topic of the 31st was encountered in

the trial, defense counsel objected "for the sane reasons raised
in the pretrial notion," and the trial court granted counsel's
request for a "standing objection as to any testinony about what
happened on Hal | oneen. ™ (Xl 1131)

The contested evidence was not so-called "WIllianms rule
evidence." See Giffin v. State, 639 So.2d 966, 968 (Fla. 1994)
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However, this evidence, was inextricably intertwined with the
charged Murder by Linda Jones' notive, the tenporal relationship
between the two events, the parties involved in both of them and
the nethod in which Linda Jones perpetrated both.

Most inportantly, both incidents involved Appellant as the
| eader - henchman in effectuating Linda Jones' notive: On Cctober
31, 1995, he was her henchman to secure the return of her
property, and on Novenber 7, 1995, he was her henchman for
killing Jack. The notive for both was Linda' s pre-occupation over
Jack's affair with Carrie Davis and its inplications for her
financial situation, and Linda used Appellant to "execute" her
notive in both incidents.

Thus, as the prosecutor argued below, the incidents were
inextricably intertwi ned. The Cctober 31st incident was rel evant
and probative. It was adm ssible. Appellant has failed to neet
hi s appel |l ate burden of establishing that the trial court's

ruling was unreasonable. Conpare Jent v. State, 408 So.2d 1024,

1029 (Fla. 1982)("trial court has w de discretion concerning the
adm ssibility of evidence, and, in the absence of an abuse of
di scretion, a ruling regarding admssibility will not be

di sturbed"); Taylor v. State, 640 So.2d 1127 (Fla. 1st DCA

1994) ("trial court's rulings with regard to the rel evancy and
adm ssibility of evidence ... subject to an abuse of discretion

standard of review'), with Canakaris v. Canakaris, 382 So.2d

(distinction between (a) WIllians rule evidence, limted to
"[s]imlar fact evidence," and (b) evidence that is an
"I nseparable part of the act which is at issue").
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1197, 1203 (Fla. 1980)(to establish an abuse of discretion,
Appel I ant must show that the trial court's ruling was "arbitrary,
fanci ful, or unreasonable").

As Appellant indicates (IB 55), the purpose of the Cctober 31,
1995, raid on Carrie's apartnment was to retrieve a weddi ng-set of
rings that Jack had given to Carrie. (Conpare Xl I 1386 with X II
1423-25). Accordingly, about one day before the nurder, Linda
Jones told Janice Cole that she knew of Jack's affair with Carrie
and t hat

one of the biggest reasons for the noney probl ens was
that he was going out and charging a lot for Carrie,

and one of the itenms was a dianond ring that she

[ Li nda] had seen on her charge statenent and she was

real upset about it.

(X111 1432-33) After narrating Linda' s preoccupation with the
finances and jewelry, Cole testified:

Q After that part of the conversation did she
i ndi cate anything to you about how upset she was?

A Definitely.

Q What did she tell you?

A She told nme she was real upset with the situation
and everything that she had been through. That she knew
at this point that she could just take a gun and kill
Jack and get away with it because of the issues that
had cone up and she was so upset with him

Q What did you say in response to that?

A | told her ... not to be crazy.
| said, Linda, don't do anything like that. I

said, The next thing | know I'l|l be readi ng about you
in the paper, seeing you on TV, and they'll be calling
you Linda Buttafuco or sonmething like that. | said get
a divorce. You know, there's life after divorce.
said, Look at ne. I'mvery happy. | said, Go on with
your life.

[At this point, Janice recomrended a divorce |awer,
but Linda thought she was recomendi ng a man for
"sonet hing el se"]
*** What did you say in response to that?
A That's when -- sonetine through this conversation
is when | cane back and said, Linda, don't be crazy.

* k%
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Q ... D d she give you any other reason why she
could not get a divorce from Jack?

A She said that if she gets a divorce that his new
wife would get his [ife insurance. And she told ne, and
| thought the figure was $500,000 at the time, if they
got a divorce that she would not be able to get that
life insurance. And that was one of the main things,
that she wasn't going to be fat and forty and al one.

[ Two days | ater Janice heard that a "Lake Asbury man"
was beaten to death, and she told a conpanion, "I just
know that's Jack. "]

(X1l 1434-37)

Janice Cole's testinony is dispositive. As discussed in | SSUE
|, it shows Linda Jones preneditation to kill Jack. Linda Jones
was consuned by Jack's infidelity and attendant expenditures on
his girlfriend, Carrie Davis, and on Cctober 31 and Novenber 7,
she used Appellant as a tool to "renmedy" her outrage and "nake
things right" financially for herself while sinmultaneously
striking back at the Jack-Carrie relationship.

Having failed to obtain her "renedy" of retrieving the jewelry
on Cctober 31, Linda was "real upset,"” and "executed" her anger
on Novenber 7 through the sanme henchman she used on Cctober 31,
i.e., Appellant, who, in turn, secured roughly the sane "nuscle"
for both raids. Therefore, the contested evidence was rel evant
to, and probative of, the Novenber 7 Burglary-First Degree Muirder
ef fectuated through a conspiracy to kill Jack; the contested
evi dence was not "introduced solely for the purpose of show ng
bad character or propensity" (1B 56). The Novenber 7 i ncident
flowed fromthe Cctober 31 incident, and they both flowed from
Linda's hatred of Jack's affair with Carrie and its financi al

inmplications. The two incidents were inextricably intertw ned.
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Recently, Jorgenson v. State, 714 So.2d 423, 426-28 (Fl a.

1998), sunmarized and applied the distinction between simlar-

fact evidence under Section 90.404 and evidence relevant to

"notive for the alleged nmurder." Accord Giffin. Just as the

evi dence of "drug dealing" in Jorgenson was adm ssible, the

evi dence showi ng Appellant's "notive for the alleged nurder"” was
adm ssi bl e here.

In I SSUE |, Appellant argues (1B 47) "frenzy" as a "reasonable
hypot hesi s" of innocence frompreneditated nurder, yet in | SSUE
|V he attenpts to deprive the State of evidence show ng notive-
rel ated background of the planned killing of Jack Jones. Spencer
v. State, 645 So.2d 377, 381 (Fla. 1994), discussed the defense
of "heat of passion,"” 645 So.2d at 381, and like here, pointed to
the nature of the wounds as a type of evidence show ng
prenedi tation. Mdst pertinent to | SSUE |V, Spencer continued,

I d.:

Spencer's previous attacks on Karen and the threats

that he nmade to both Karen and her son are al so

proper evidence of premeditation. King v. State, 436

So. 2d 50, 54-55 (Fla.1983), cert. denied, 466 U. S. 909,

104 S.Ct. 1690, 80 L.Ed.2d 163 (1984).
Here, Linda's orchestration of the raid on Carrie's apartnent
usi ng Appellant as her tool was just as relevant and probative as
the prior attacks in Spencer and not nearly as prejudicial.

Spencer cited to King, which also controls. King upheld the
adm ssibility of "testinony that he had severely beaten the
victimtwenty-three days prior to the killing." Thus, although

King was decided on multiple grounds, Spencer cited it concerning

prenmeditation. In King, evidence showi ng the nature of the
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rel ati onship between the defendant and the victimwas adm ssible
because it showed its deterioration. Here, the Carrie raid showed
the deteriorated Linda-Jack relationship that ultimately resulted
in the contract killing.

In Pittman v. State, 646 So.2d 167, 170-71 (Fla. 1994), the

cont extual background of the charged nurders included Pittnman's
pendi ng divorce proceedings involving one of the victins
daughters. The divorce proceedings were hostile and included the
defendant's "threats against Marie and her famly." As here,
evidence of a hostile relationship and the bad acts due to it
wer e adm ssi bl e,

Laynman v. State, 652 So.2d 373, 374-75 (Fla. 1995) (footnotes

omtted), is on point and controls:
Greg Layman's girlfriend, Sharon DePaul a, broke off
their relationship in April 1991. The next nonth, Laynman
battered her and vandal i zed cars bel onging to her and her
friend. On the night of July 24, 1991, Laynman laid in wait
out si de Sharon's hone and surprised her when she returned
fromwork. He shot her twice with a sawed-off shotgun,
killing her.
In Layman, two nonths prior to the nurder of the ex-girlfriend,
vandal i snms and battery were "integrally connected to the nurder”
because of their relevance "to show notive and preneditation."”
Here, within about a week of the nurder of the husband, vandalism
was "integrally connected to the nurder"” because of their
rel evance "to show notive and preneditation.™

Giffinv. State, 639 So.2d 966 (Fla. 1994), upheld the

adm ssibility of evidence that included, inter alia, stolen keys

froma notel roomeven though it inplied that Giffin was

involved in burglary that was not being tried; testinony
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concerning a home-invasion robbery the night before the charged
events; and testinony concerning Giffin's intent "to rob
sonmeone” and concerning an uncharged aborted burglary. In
Giffin, the killing of a police officer flowed fromevents
notivated by an intent to rob and burglarize. Here, the killing
of Jack Jones and the raid on Carrie's apartnment flowed from

Li nda Jones' notives for revenge and property/ noney, and, when
she did not receive a full neasure of satisfaction fromthe
Carrie-raid, she resorted to killing Jack through the sane
henchman t hat she used Cctober 31, Appellant.

Because the contested evidence concerns Linda's hatred of
Jack's relationship with Carrie and the artifacts of that affair
and concerns the sanme henchman (Appellant), it is nore crine-
specific and therefore far nore rel evant and probative than in

Arnstrong v. State, 642 So.2d 730, 736-37 (Fla. 1994) (police

officer killed), where a witness testified "that Arnmstrong told
her, over a year before the shooting, that he hated police
officers."

Here, nore than in Heiney v. State, 447 So.2d 210, 214 (Fl a.

1984), the evidence was "rel evant to show notive for the
subsequent crines and to establish the "entire context' of the
crinmes charged."” In Heiney, the evidence was "rel evant to show
that Heiney's desire to avoid apprehension for the shooting in
Texas notivated himto commt robbery and nurder in Florida so
that he could obtain noney and a car in order to continue his
flight from Texas," whereas here the evidence was "relevant to

show that [Linda's] desire to [obtain revenge and] obtain noney"
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and effectuate that sanme notive in both instances through
Appel | ant.

Thus, the vandalism showed that Linda was consuned by the
victims association with Carrie. Al of these events were
inextricably intertwned with notive and "refl ective" of her
prenmeditation, ultimately to have Jack killed by Appellant. See,

e.q., Danren v. State, 696 So.2d 709, 711 (Fla. 1997) (evidence

of a prior crine that occurred within "several weeks before the
murder” was "integrally connected to the present crinmes" because

it was pertinent to "specific intent"); Finney v. State, 660

So.2d 674, 681-82 (Fla. 1995)("other crime evidence is used to
prove notive"); Mharaj v. State, 597 So.2d 786, 790 (Fla. 1992)

("newspaper articles accusing himof commtting various crines
*** were relevant to show Maharaj's notivation in harmng Derrick

Moo Young"); Fotopoulos v. State, 608 So.2d 784 (Fla. 1992)

(anal yzi ng severance issue; "evidence of each offense ..
adm ssible at the trial of the other to show commbn schene and
motive, as well as the entire context out of which the crim nal

action occurred"); Herzog v. State, 439 So.2d 1372, 1376-77 (Fl a.

1983) ("previous threat..., ... 'fast-draw contest, ... two

bl ack eyes"); Brown v. State, 611 So.2d 540 (Fla. 3d DCA 1992)

("rocky relationship, that there were problens with his jeal ousy,
and that he did not want anyone else in the house"). See also

Sireci v. State, 399 So.2d 964, 967 (Fla. 1981) ("previous

difficulties between the parties").
Appel | ant argues that the evidence was not "necessary" (1B 57-

58), yet elsewhere in his brief (ISSUES | and I1), he contends
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that the evidence was insufficient to establish that he and Linda
conspired to kill Jack. In ISSUE IV, he argues the State did not
need this evidence, and, on the other hand, he argues that the
State's evidence showing a desire to have Jack killed was

i nadequate. In ISSUE |V, he would deprive the State of evidence
that showed Linda's persistent, if not increasing, outrage over
Jack's affair and her persistent, if not increasing, pre-
occupation over the financial inplications of that affair. He
woul d deprive the State of evidence providing integral pieces of
the puzzle answering I SSUES | and I

Mor eover, as discussed in ISSUE I, the identity of Appellant
as the killer was the primary defense bel ow, and evidence of the
Cctober 31 raid showed that Appellant and Linda already had an
ongoing rel ationship in which he (Appellant) was assisting Linda
in attacking the Jack-Carrie rel ationship.

Further, Appellant's argunment suggests that the State, in
deci di ng whet her to seek adm ssion of evidence that fleshes out a
rel ati onship underlying a murder, nust anticipate every angle
that the defense would attack at trial and on appeal; in other
words, in deciding whether to seek adm ssion of evidence, the
State nust anticipate "necessity."” Such a requirenent would be
patently unreasonabl e, especially where the defense did not
stipulate pre-trial that the killing was the result of any
contract with Linda nor stipulate that Appellant was even at the
house at the tinme of the killing. The Cctober 31st incident is
sufficiently intertwined with those of the killing through

Linda's notives of revenge and greed and use of Appellant to
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execute that notive; it was probative of a planned killing and
Appel | ant as the perpetrator.

Arguendo, if any error exists, it was non-prejudicial and
harm ess, thereby not constituting a ground for reversal. See
8924.051(1)(a),(3),(7) (appellant required to show "prejudicial
error"), 924.33. Fla. Stat. (no reversal unless error
"injuriously affected ..."); 8924.051(8), Fla. Stat. ("strictly
enforced").

Appel lant admits that the "Hall oween incident added little,"
but then sonehow concludes that it was highly prejudicial (See |IB
55,58). Although the Cctober 31 incident fleshes out the fl ow of
events and provides context of the nurder, Linda Jones
statenents to Janice Cole regarding killing her husband and
obt ai ni ng i nsurance proceeds, conbined wth Appellant's post-
killing statement that Linda would pay Appellant through
i nsurance proceeds, rendered the introduction of the vandalism
relatively inconsequential. Al so, see facts bulleted in | SSUE
supra. Perhaps nost dispositive is that vandalismpales in
contrast to the ski-masked, brutal, nighttine beating that
Appel I ant inflicted upon Jack Jones in his hone.

Furt her, defense counsel expressly rejected an instruction on
Wllians rule evidence (XIV 1752), which woul d have been a
gratui ty'® that, neverthel ess, woul d have softened any prejudicia

i npact of the evidence. Appellant should not be heard on appeal

16 The evi dence was not WIlianms Rul e evi dence. See

Giffinv. State, 639 So.2d at 968.
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conpl aining of prejudice when in the trial court he declined a
remedy for the prejudice.

Further, the trial judge repeatedly instructed the jury to
eval uate the evidence in terns of the charges in the indictnent
and deci de whether the State proved those beyond a reasonabl e
doubt. (See XV 1847-75, Xl 1038-43)

Mor eover, evidence of the Carrie raid was kept in proper
perspective. The State's direct exam nation of Brian MWite
consuned about 54 pages of transcript (See XI 1077-1132), and his
testi nony about the vandalism perpetrated on October 31 occupies
| ess than three lines of transcript (See XI 1132 |lines 16, 17,
18). Wthin the State's direct examnation of Patrick MWite,
coverage of the Halloween incident was |ikew se relatively m nor.
(See XII 1208-50) Even within Carrie Davis' direct-exam nation
testi nony, she nentioned the damage done to her car in two |ines
of transcript. (See Xl 1425) Mchael Cerk only testified about
t he Hal | oween incident for about fives pages of transcript (X 1I
1385-90), and his testinony highlights the probative value of the
i ncident, such as Appellant talking on the cell phone then
directing the McWiites to break the windows (XII1 1389-90). Al so,
see State's Exhibit #30, show ng Cctober 31 Bradl ey-Linda phone
cal | s.

Accordingly, the Halloween incident at Carrie's apartnment was
not overplayed in the prosecutors' two argunents. (See XV 1771-
73, 1822-23, 1839-40, 1846)

| ndeed, the prosecutor properly pointed out for the jury the

probative value of the pattern of the Linda-Appellant phone
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records, which included October 31 (XV 1846) as an intertw ned
part of that pattern. See table in ISSUE | supra show ng phone
calls. To the degree that evidence of Cctober 31 is prejudicial,

it is prejudicial because of its probativeness.

| SSUE V

DD THE TRI AL COURT REVERSI BLY ERR BY ALLOW NG THE

PROSECUTOR TO ASK A CRI ME SCENE ANALYST ON CROSS-

EXAM NATI ON | F ANOTHER OFFI CER TOLD HI M THAT

APPELLANT' S VAN HAD " PROBABLY BEEN DETAI LED AT LEAST

FI VE TI ME S| NCE DECEMBER 1995"? ( Rest at ed)

Even assum ng that the evidence contested in | SSUE V was

erroneously admtted, its adm ssion was non-prejudicial and
harm ess. See 8§8924.051(1)(a),(3),(7), (8), Fla. Stat.; 8924. 33,

Fla. Stat. C. D@ilio. Mreover, on the nerits, the evidence

was not hearsay.
The evi dence contested here was the follow ng prosecution
cross-exam nation of FDLE crime scene anal yst Steve Leary:

Q M. Leary, on January 26, 1996, when you were
processi ng the maroon van, prior to doing that did
Li eut enant Rednond gi ve you sone information regarding
t he van havi ng been detail ed?

A Yes, sir, he did.

Q And what was that?

A The information was that the vehicle had probably
been detailed at |least five tinmes since Decenber of
1995.

(XI'V 1685) Through two further questions, the prosecutor

clarified that the witness had no personal know edge of the

detailing or what it entailed or did not entail. (See XIV 1685)
Even assumng that the jury considered the content of the

testinony as such, it was nerely cunul ative of what Lieutenant
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Waugh had already testified, wi thout objection, in the State's
case-in-chief concerning what Appellant told the officer:
Q And, what if anything, did he tell you that had

been done to the van between Novenmber 7th, 1995 and
January 22nd, 19967

A He said that it had been -- I'mthinking of the
term It was where you take it and have it cleaned at a
pl ace.

Q Detailed?
A Detailed. It had been detailed four or five tines
si nce then.
Through the prosecutor's questions, the wtness then clarified
that he did not ask Appellant if he (Appellant) had the detailing
done and clarified that Appellant volunteered the information
when the officer told Appellant that he was | ooking for the van.
(See Xl |1 1532-33)
Because the content of the evidence contested in | SSUE V was

already in evidence, it is not "stuff" at the level of requiring

a newtrial. See Rogers v. State, 660 So.2d 237, 241 n. 2 (Fla.

1995) ("al ready testinony that Dani el had previously given
consi stent statenents, so any nention of additional cumulative

statenents was cunul ative"); Kearse v. State, 662 So.2d 677, 684-

85, 685 (Fla. 1995) (harnl ess beyond a reasonabl e doubt because
"sanme information regarding Kearse's use of an alias was admtted
w t hout defense objection through the testinony of Pendl eton and
the State exhibits of Parrish's ticket book and notepad and a
printout of the BOLO'; also, "error in admtting this...

[ hearsay] testinony [regarding |location of victinms body] was
harm ess beyond a reasonabl e doubt, ... as others present at the
scene testified about Parrish's |ocation w thout defense

objection"); Mrgan v. State, 639 So.2d 6, 11 (Fla. 1994)
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("Morgan provided this sane version of events to a psychiatri st
and what he told that psychiatrist was also admtted at trial.
Consequently, we find that even if the statenents were not
voluntarily given to the officer, any error in admtting those

statenents was harmless"); Rogers v. State, 511 So.2d 526, 532

(Fla. 1987) (harm ess hearsay and specul ati on; "substance of this
hearsay testinony had al ready been presented to the jury during

the cross-exam nation of Arzberger herself"); Echols v. State,

484 So.2d 568, 572 (Fla. 1985) (harm ess error applied to search

and seizure issue; inter alia, because first tape adm ssible,

rendering any error in admtting second tape harnl ess); Palnes v.
State, 397 So.2d 648, 654 (Fla. 1981)("the error is harm ess
where substantially the sane matters are presented to the jury
t hrough testinony of the sane or sone other wtness").

A fortiori, to the degree that any specifics whatsoever were

provi ded about the detailing, it was through Waugh, not Leary.
Further, it was clear that the source of Leary's infornation was
anot her wi tness (Rednond), who was present w th Waugh when he
interviewed Appellant. (See Xl Il 1482) Thus, putting Waugh's and
Leary's testinonies together, the only apparent source of the
information provided to Leary was Appel |l ant hinself.

Arguendo, on the nerits, the State submts that the contested
testinmony from Leary was not hearsay at all. To be hearsay, a
statenent nust be "offered in evidence to prove the truth of the
matter asserted" in it, 890.801, Fla. Stat. In the words of

Breedl ove v. State, 413 So.2d 1, 6 (Fla. 1982): "The hearsay

objection is unavailing when the inquiry is not directed to the
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truth of the words spoken, but, rather, to whether they were in
fact spoken."

Here, the contested statenment was not offered to prove the
truth of the content of the statenent, i.e., it was not offered
at that tinme to prove that the van was detailed, but, instead, to
corroborate Waugh's earlier testinony that Appellant, in fact,
made the statenent about detailing the van. Rednond, who was with
Waugh during the interview of Appellant, was able to tell Leary
about the detailing because Appellant, in fact, did tell Rednond
and Waugh about it: It was the fact that Rednond was able to nake
the statenent, which, in turn, supported Waugh's testinony that

Appel l ant did volunteer the detailing informati on. See Enmto |ns.

Co. v. Wallenius Caribbean Line, S.A. , 492 F.2d 508, 511 n. 3

(5th Gr. 1974) ("Since Sibila was a party to the conversati on,
his testinony is properly adm ssible to prove there was such a
conversation" distinguished fromoffering it to prove the truth
of what is asserted init)."

Put anot her way, Rednond's ability to tell Leary about the
detailing was a "verbal act," not even a statenent, as defined in

the evidence code. See U.S. v. Hansbrough, 450 F.2d 328, 329 (5th

Cr. 1971) ("the statement was not offered to prove the truth of
the matter asserted therein (i.e. the identity of the caller) but

rather was offered nerely to establish that the call was made.

17

Al so conpare 890.704, Fla. Stat. ("facts or data upon
whi ch an expert bases an opinion or inference may be those

percei ved by, or made known to, the expert at or before the
trial") with Leary's testinony at XIV 1677 (al though woul d not
change manner of processing the van, it was "another key piece of
i nformation").
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As such, the statenent was offered to prove a "verbal act" and
was not excl udi bl e as hearsay").

A tell-tale sign that Rednond' s statenent to Leary was not
offered to prove the truth of what was asserted in it was that
its probative value did not depend upon "credibility of the

declarant,” US. v. Gant, 519 F.2d 64, 67 (5th Gr. 1975), i.e.,

the credibility of Rednond. It was Rednond's ability to make the
statenent prior to Leary processing Appellant's maroon van on
January 26, 1996, that was significant.

The verbal act of Rednond's tinely ability to comruni cate what
he had heard (information about detailing while he was with
Waugh) supported the position that Waugh had not fabricated it.
This conports with the policy of Section 90.801(2)(b), Fla. Stat.
See, e.qg., Stewart v. State, 558 So.2d 416, 419 (Fla. 1990)

("Marsicano's testinony was properly offered to conbat Stewart's
charge of recent fabrication"). Thus, the State disagrees with
Appel lant's position that there was no "inplied charge of
fabrication" (1B 62). Defense counsel, on re-cross exam nation,
asked Waugh where Appellant's detailing statenent was on the
tape, and VWaugh responded that Appellant turned the tape off two
or three tinmes. Defense counsel then asked if the detailing
coment was nmade while the tape was off, and then defense counsel
poi nted out that the detailing statenent was not in Waugh's
police report either. (See XIll 1533-35)

However, the detailing statenment was relatively
i nconsequential in the case; the defense's enphasis on it inits

cross-exam nation of Waugh exaggerated a flaw in the case, and
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the prosecution was entitled to corroborate Waugh by show ng that
Rednond must have al so heard of the statement at about the sanme
time as Waugh —ot herw se Rednond woul d not have been able to
tell Leary about it then. Therefore, the inference is that
Appel lant, in fact, made the statenment, because Rednond showed
his knowl edge of it al nbst contenporaneous wth when Waugh sai d
it was nmade.

Because Appellant has failed to show how the contested
evi dence was hearsay, he has failed to neet his appellate burden
of show ng that the trial court's ruling was unreasonable. See

Jent: Tayl or; Canakaris; Dade County School Board v. Radio

Station WBA, et al. (right result for any reason); Mirray v.

State ("the trial court reasonably could have denied Miurray's

nmotion to suppress because" of consent); Caso v. State

("conclusion or decision of a trial court will generally be
affirmed, even when based on erroneous reasoning, if the evidence
or an alternative theory supports it").

In a nutshell, to the degree that Appellant asserts that the
content of the Rednond-Leary "statenment" was significant, the
same content was in evidence through Waugh. To the degree that
Appel  ant argues that the "statenment” was significant because it
supported Waugh, he supports the position that Rednond's ability
("verbal act") to contenporaneously communi cate the sane
information legitimtely corroborated Waugh. I n any event,
what ever significance this statement had, it paled in contrast to

the other evidence in the case. See facts discussed in | SSUE

supra.
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| SSUE VI
WAS THERE SUFFI Cl ENT EVI DENCE FOR CCP? ( Rest at ed)

The State has extensively argued supra (ISSUE Il and
especially ISSUE |) that its evidence was sufficient to establish
that Linda conspired with Appellant to kill her husband. See al so
| SSUE | V. The State's discussion included reliance upon a nunber
of CCP cases, on which the State also relies here. Based on these

and ot her cases, there was abundant evi dence of CCP. See Archer

v. State, 673 So.2d at 19-20 (Fla. 1996) (upheld CCP; "a contract

murder, which is by its very nature cold"); Bonifay v. State, 680

So.2d at 419 (upheld CCP); Ganble v. State, 659 So.2d 242 (upheld

CCP); Hoskins, 702 So.2d at 210 ("contract nurder[]" justifies
CCP); Jackson, 704 So.?2d at 504-505 (dropped her keys, ...;
upheld CCP); Echols v. State, 484 So.2d at 574-75 (conspiracy to

comm<t nmurder in order to obtain control of the victinms estate

supported CCP); Fotopoulos v. State, 608 So.2d at 792-93 ("staged

i ke a production”; upheld CCP).

Here, as extensively discussed in ISSUE |, there was
sufficient evidence to establish that Linda Jones contracted with
Appel lant to kill her husband. The proceeds Linda would obtain
fromthe policy on Jack's |ife was to be Appellant's bl ood noney.
Mor eover, as also discussed in ISSUE I, there was evidence that
the beating was multi-phased, culmnating in Appellant's cold and
cal cul at ed approach to covering it up as drove fromthe bl oody
crime scene. CCP perneated this nurder and events surrounding it.

In sum there was abundant evidence conflicting with

Appel lant's self-serving ruse in which he stated that he did not
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plan on killing the victimand conflicting with his claimthat

Linda killed Jack. Again, see | SSUE I

I SSUE Vi1

WAS THERE SUFFI Cl ENT EVI DENCE FOR THE AGCGRAVATOR THAT
THE MURDER WAS COWM TTED DURI NG A BURGLARY? (Rest at ed)

This claim (1B 65-66) relying upon coconspirator-acconplice
Li nda Jones' consent for Appellant to enter the marital hone to
kill her husband was extensively briefed in ISSUE | and then
briefly summarized in ISSUE Il11. Relying upon those discussions,
the State contends here that the evidence was sufficient, and the

instruction was proper on this aggravator.

| SSUE VI |

VWHETHER APPELLANT' S DEATH SENTENCE WAS PROPORTI ONATE?
(Rest at ed)

Appel  ant again argues that the killing was unintentional.
This clai mwas addressed supra, primarily in ISSUE |, and also in
1, and VI. The gravanen of ISSUE VIII, then, is Appellant's

claimthat he did not deserve death because co-conspirator Linda
Jones received a life sentence (1B 68-83. See also IB 42, 66).

By a vote of 10-2, the jury recommended that Appellant be put
to death (11l 566, XVIl 2228-30), and the trial court inposed the
death sentence (XVII 2318) contested in ISSUE VIII. Facts in the
record bel ow supported the trial court's decision to sentence
Appel  ant to deat h.

Appel | ant knew he was going to kill Jack as he donned a ski -

mask and entered Jack's home in the evening of Novenber 7.
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Knowi ng his deadly design, Appellant beat Jack to the floor in a
room near the front door of the honme. Know ng his deadly design,
Appel | ant dragged Jack into another room Know ng his deadly
desi gn, Appellant continued to beat Jack with the butt of the gun
and with the club; at sone point, Appellant pistol-whipped Jack
by swi ping the gun "back and forth across [his] face." Know ng
hi s deadly design, Appellant ordered that Jack be tied up; after
Jack was tied up, Appellant continued to beat Jack with the gun
and the club. And, at sone point, Appellant pointed a 45 cali ber
gun at Jack's head and pulled the trigger, but the gun did not
end Jack's agony. *®
The bl ows that could have caused Jack's death or that could
have rendered hi munconscious were not inflicted until after
Appel  ant ordered that Jack be tied up. As Patrick MWite
testified:
Vell, | got inthe room that's when M. Bradl ey

said tape his hands and threw ne sonme tape and |

attenpted to tape his hands. *** The gentl eman

woul dn't give nme his hands. *** He was covering his

head.
Patrick told Jack to "please give nme your hands, sir," as
Appel lant "continued to hit" Jack, and Patrick finally succeeded
in tying Jack's hands. (Xl 1233-34) Sonetinme after Jack's hands
were tied, Appellant struck the Iethal blows that al so would have
rendered Jack unconsci ous.

State's Exhibits 16 and 20 and Dr. Arruza's testinony

illustrate results of Appellant's prolonged, brutal, and

18

supra.

These facts are derived fromdi scussion in | SSUE |
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extensive torture of the victim For exanple, the doctor
testified that Jack had "bruises, abrasions ..., and | acerations
all over the head, the trunk, the back of the trunk, and the
extremties" (Xl| 1345). She indicated that Jack had the

follow ng injuries:

e "Starting with the face, ... severe bruising on the right
cheek[,] ... smaller bruising on the |left side on the left
cheek[,] ... an abrasion on the upper |eft forehead[,]
[t]wo little abrasions around the left eye[,] ... a big

| aceration, which is a big tear, through the outer ear, the
| eft ear, with abrasions in the back, *** orbital
fractures" (Xl 1346);

® "In the back, he had a total of eight patterned contusions,
plus little bruises that were in the |ower interior abdonen
above the hip" (XI 1367), including two blows to his back
that were "very severe," each fracturing ribs, and one even
bruising the right lung (Xl 1356, 1366-68);

® "[I]n the extremties, there were several small bruises and
abrasions ... [that] added up to about eight" (Xl 1367); an
i npact to a knee was "very severe." (Xl 1368)

e "[GHoing to the back of the head, he had several deep
| acerations, tears, in the skin right in the back of the
head" (XlI1 1346), including "four to five severe blows and
two of those went through the entire thickness of the
scal p" (Xl 1348); "actually five to six |acerations which
are nore severe" in the head area, plus an additional seven

bruises in the head area (Xl 1367).
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Injuries to the arnms, |egs, of back woul d not have caused
unconsci ousness. (XIl 1369) Any of the blows to the back of the
head "woul d have [very likely] rendered hi munconscious,"” (XII
1370-71) especially the conbination of those blows (XI| 1377).
The victimprobably died "fairly quickly" after the severe bl ows
to the head. (XIl 1371) Al of the blows were adm nistered while
Jack was alive. (XIl 1372) The cause of death was "blunt trauma."
(XI'1 1373)

Appel I ant, not Linda Jones, chose to inflict the multiple
brui ses and abrasions to Jack's face. Appellant, not Linda Jones,
chose to partially tear off Jack's ear. Appellant, not Linda
Jones, chose to inflict "eight patterned contusions"” and ot her
brui ses to Jack's back area. Appellant, not Linda Jones, chose to
inflict two blows to Jack's back that were so severe they broke
ri bs, and one of them even bruised a |lung. Appellant, not Linda
Jones, chose to inflict on Jack's extremties about eight bruises
and abrasions and a "very severe" blow to Jack's knee. And,
Appel I ant, not Linda Jones, chose to inflict seven bruises to
Jack's head, including five or six severe blows to the back of
Jack' s head.

There is no doubt that Appellant's deeds constituted the
essence of HAC

Here, contrary to his suggestion otherwi se (1B 76-80),
Appel l ant has failed to show that Linda J