I N THE SUPREME COURT OF FLORI DA

DONALD BRADLEY,

Appel | ant,
V. Case No. 93, 373
STATE OF FLORI DA

Appel | ee.

REPLY BRI EF OF APPELLANT

PRELI M NARY STATEMENT

Appel lant files this reply brief in response to the
argunents presented by the state as to Issues I, I, I, 1V, V,
and VI11. Appellant will rely on the argunments presented in the
initial brief as to Issues VI and VII.

ARGUMENT
Point |

THE EVI DENCE | S LEGALLY | NSUFFI CI ENT TO
SUPPCRT BRADLEY' S CONVI CTI ON FOR ElI THER
PREMEDI TATED OR FELONY MURDER BECAUSE
THE EVI DENCE WAS EQUALLY CONSI STENT W TH
AN | NTENT TO BEAT UP THE VICTIM NOT TO
KILL HHM AND BRADLEY COULD NOT HAVE
COWM TTED THE BURGLARY UPON VH CH THE
MURDER CHARGE WAS BASED BECAUSE HE WAS

| NVI TED | NTO THE HOVE BY LI NDA JONES.

Al though the state argues on page 16-17 of its Answer Bri ef
that appellant's failure to object to the preneditation
instruction waives his sufficiency claimas to preneditated

nmurder, the state nonethel ess acknow edges appel | ant noved for



judgnment of acquittal "because of insufficiency of the evidence"
as to this charge. Furthernore, as the state al so acknow edges,
at page 18, this Court has an independent duty to reviewthe
sufficiency of the evidence in capital cases. Fla. R App. P
9.140(h)(in death penalty cases, court shall review evidence to
determine if interests of justice require newtrial even when

insufficiency not raised); Tibbs v. State, 397 So. 2d 1120 (Fl a.

1981) (sanme). This Court recently reversed a conviction based on

t hat i ndependent duty in MIler v. State, 733 So. 2d 955 (Fl a.

1998) (reversing Mller's conviction for burglary, finding the
"commtted during a burglary" aggravator invalid, and reversing
t he death sentence, although issue not raised on appeal).
Accordingly, Bradley's claimthat the evidence was insufficient
to prove first-degree nurder is preserved for review

On pages 19-26 of its Answer Brief, the state discusses the
circunstantial evidence standard of review The state first
contends the circunstantial evidence standard should not apply
here because the evidence was not "wholly circunstantial." Next,
the state concedes the evidence of appellant's intent is wholly
circunstantial, as it is in nbst cases. Then, the state argues
t hat because intent is rarely proved by direct evidence, a | esser
standard of review should apply to prove crines with a specific

intent elenent, such as preneditated nurder



Appel  ant urges the Court not to reverse centuries-old | aw
on this issue. The elenent of intent is what el evates a nurder
fromone | evel of seriousness to another. Preneditation is the
essential elenment that distinguishes first-degree nmurder from

second-degree nurder. Coolen v. State, 696 So. 2d 738, 741 (Fl a.

1997). To lower the standard of review on the intent el enent
woul d denigrate the legislature's intent to i npose greater
puni shmrent for preneditated nurders than for other Kkinds of
murder. Furthernore, this Court has in nunerous recent cases

reaffirnmed the circunstanti al evidence standard of review for

prenmeditated nurder. Geen v. State, 715 So. 2d 940 (Fla. 1998);

Norton v. State, 709 So. 2d 87 (Fla. 1997); Coolen; Kirkland v.

State, 684 So. 2d 732 (Fla. 1996); Terry v. State, 668 So. 2d 954

(Fla. 1996). This argunment should be rejected.

As for the evidence of preneditation, the state asserts
appellant relies on a version of the facts on which the state
produced conflicting evidence. Then, on pages 32-37, the state
cat al ogues sone of that evidence. None of the evidence the state
points to conflicts with the defense theory that this was a
pl anned beating gone awy, not a planned killing, however. The
state's evidence shows a conspiracy, perhaps, but not a
conspiracy to kill. The only evidence suggesti ng anyone
considered killing Jack was Linda Jones's conversation with

Janice Cole. Linda's comments to Cole show only that the thought



crossed her m nd, not that she engaged Donal d Bradley to kill
Jack or that Donald Bradley agreed to do so. Nor does Bradley's
after-the-fact statenent to McWhite that he was to be paid from
the i nsurance proceeds prove the killing was planned. Any
agreenent to pay Donald fromthe insurance proceeds could have
occurred after Jack was dead. The state has not pointed to any
evidence that conflicts wiwth a plan to nerely beat Jack up

The state al so argues the beating itself proves
preneditation. In so arguing, the state enphasizes the nunerous
injuries and the continuing nature of the attack. The beating
was of brief duration, however. Linda Jones and Donal d Bradl ey
were tal king on the phone at 8:17 p.m, and the call to the
di spatcher cane in at 8:31. It would have taken the intruders
several mnutes to get inside the house, and evi dence suggests
Li nda Jones cl eaned up before she called the police. The
i ntruders could not have been in the house for nore five m nutes
or so. Mreover, according to the nedical exam ner's testinony,
whi ch was consistent with the McWites' version of what occurred,
nost of the blows were nonlethal and M. Jones was consci ous when
they were struck. Only the blows to the head, the |ast ones
adm ni stered, were lethal. Donald Bradley could have struck the
| ast two blows intending only to render M. Jones unconsci ous,

not to kill him



As for felony murder, the state has argued consent was
revoked by Jack. Consent was not revoked by Linda, however. The
state also asserts Linda did not consent to the manner of the
beating. Linda, however, directed the beating in the first
pl ace, and, noreover, was present when it took place and did
nothing to stop it. Linda's feeble attenpt to pretend she was a
real victim-her only comment during the entire episode, the word
"stop"--hardly proves she did not consent to the beating that was
t aki ng pl ace before her very eyes.

On page 53, the state says Fotopoulos v. State, 608 So. 2d

784 (Fla. 1992), cert. denied, 508 U. S. 924, 113 S. C. 2377, 124
L. Ed. 2d 282 (1993), controls because "[a] pparently, Fotopoul os
was al so occupying the honme at the tine." Although the opinion
does not clarify the exact living arrangenents of the parties

i nvol ved, Fotopoulos is never identified as an occupant of the
home. The opinion states Fotopoul os gave Chase, the hired

killer, permssion to enter his nother-in-law s hone to kill his

wife, Lisa. Fotopoulos is identified as the "son-in-law of the
owner and occupant of the burglarized hone," neani ng the nother-
i n-1aw, not Fotopoul os, was the owner and occupant of the house.

K.P.M v. State, 446 So. 2d 723 (Fla. 2d DCA 1984), also is

di sti ngui shable. There, the son of the owner of the house gave
his friends permssion to enter. Furthernore, unlike in the

present case, the son was not present when his friends entered.



Poi nt 11

THE EVI DENCE WAS | NSUFFI CI ENT TO PROVE
CONSPI RACY TO COW T FI RST- DEGREE MJURDER

G ting nunerous cases, none of which are on point, as is
apparent even fromthe explanatory parentheticals in the state's
brief, the state has asserted this claimis procedurally barred.
This claimwas properly preserved by appellant's notions for
judgnent of acquittal on all counts. XVill 1554, XIV 1713.

At page 61 of its answer brief, the state has asserted
evi dence of a conspiracy to commt nurder was introduced,
referring to the evidence discussed in its answer to Point |I. As
di scussed in Point | in appellant's Initial and Reply Briefs,
however, none of that evidence conficts with the defense theory

that the plan was only to hurt, not to kill.

Point 111
THE EVI DENCE FAI LED TO ESTABLI SH A BURG.ARY
BECAUSE DONALD BRADLEY WAS | NVI TED TO ENTER
THE JONES RESI DENCE BY LI NDA JONES.
The state has asserted this claimis procedurally barred.

This claimlikew se was preserved by appellant's notions for

j udgnent of acquittal on all counts.



Point 1V

THE TRI AL COURT ERRED | N ADM TTI NG EVI DENCE
THAT DONALD BRADLEY VANDALI ZED CARRI E DAVI S
CAR ON OCTCBER 31, 1995, WHERE SUCH EVI DENCE
WAS NOT' RELEVANT TO ANY MATERI AL | SSUE AND
SERVED ONLY TO ATTACK BRADLEY' S CHARACTER BY
SHOW NG H S PROPENSI TY TO COM T CRI MES.

Al though the state asserts the COctober 31 incident was not
simlar fact evidence, the state argues the Cctober 31 incident
is inextricably intertw ned by Linda' s notive, tenporal
relationship to the homcide, parties involved, and Linda's role
in each. In other words, the state is saying the Cctober 31
i ncident and the homcide are inextricably intertwi ned by their
simlarities. However, the Hall oween incident plainly is not
simlar enough to be adm ssible as simlar fact evidence, nor was
it inextricably intertwned wth the nurder--necessary to
descri be the deed--which occurred two weeks | ater.

On pages 65-66, the state has asserted that "Janice Cole's
testinmony is dispositive." The state seens to be arguing that
because Linda Jones nentioned to Jani ce her husband had bought
jewelry for Carrie, Linda's attenpt to retrieve the jewelry a
week earlier is relevant and adm ssible. The state also asserts
t he Novenber 7 hom cide thus "flowed from' the October 31
incident. The homcide did not flowfromthe failed attenpt to
retrieve the rings. There is no evidence Linda decided to kil
her husband because she coul d not get the rings back. Her

aninosity and hostility to her husband clearly went deeper than

7



that.! Furthernore, if this evidence were adm ssible to show
Linda's notive, then all the other prior bad acts by Linda al so
woul d have been adm ssible. The trial judge, however, properly
excl uded those prior crines.?

The state has cited several cases holding prior threats or
assaults on the victimare adm ssible to prove preneditation.
The Hal | oween incident was not a prior threat or assault on the
victim however. The victim Jack Jones, was not even invol ved
in the Halloween incident. Linda Jones apparently waited until
Jack Jones left Carrie's apartnment before she directed her
"henchnmen" to try to get the ring back. The attenpt to get the
ring back also was not a prior threat or a prior assault, and
t hus had no bearing on whether the | ater hom ci de was
prenmeditated. Furthernore, the attenpt to get the ring back did
not denonstrate Linda's feelings towards Jack, only her feelings
about the ring and her feelings towards Carri e.

The Hal | oween incident was far froman integral piece of the
puzzl e and was not relevant at all to show a planned killing.
All it showed was that Donald Bradley had coomtted a crine. The

Hal | oween i ncident was probative and prejudicial because it

I ndeed, she had asked others to kill her husband | ong
before she tried to get the rings back.

’The other crimes included making fal se reports of two
burgl aries and a sexual assault, solicitation of Geg Geen to
kill Jack Jones, solicitation of Dw ght Danahoo to kill Jack
Jones, and solicitation of Dwi ght Danahoo to beat up or kil
Carrie Davis.



showed Bradl ey's propensity and bad character--its sol e purpose
was to suggest to the jury that because Bradley commtted the
earlier crime, he also conmtted the later one. Such evidence is
i nadm ssi bl e under sections 90.404(2)(a) and 90.403, and the
trial court's adm ssion of the testinmony concerning the Hall oween
incident requires a newtrial.

Point V

THE TRI AL COURT ERRED | N ADM TTI NG AN OUT- OF-
COURT STATEMENT BY DETECTI VE REDMOND TO THE
EFFECT THAT BRADLEY' S VAN HAD BEEN DETAI LED
FI' VE TI MES SI NCE THE MURDER TO REBUT AN

| MPLI ED CHARGE OF RECENT FABRI CATI ON WHERE
REDMOND NEVER TESTI FI ED AT TRI AL.

The state asserts the prosecution was entitled to
corroborate Waugh's testinony about the detailing. Appellant
agrees. The state was entitled to corroborate Waugh, but not
Wi th hearsay. The state could have put Rednond on the stand but
Steve Leary's testinony as to what Rednond said was inadm ssible
hear say.

Point VIII

BRADLEY' S DEATH SENTENCE | S DI SPROPORTI ONATE

The state has argued Donal d Bradl ey "m cromanaged” the
brutality and thus is nore cul pable than Linda Jones and nore
deserving of death. State's Answer Brief at 86. The evidence
shows, however, that Linda Jones m cromanaged the entire episode,

including its brutality. The evidence shows Donal d Bradley did



not hi ng wi t hout her specific direction, that he was less a
"henchman" of Linda JOnes than a puppet whose strings she pulled
at will. The record of phone calls on Cctober 31 and Novenber 7
show t hat Linda Jones was the masterm nd of every detail of this
murder. Linda Jones nmade careful plans, and directed Donal d
Bradley to follow those plans. Linda Jones nade sure the door
was unl ocked; Linda Jones told Donald how to get into the front
door without triggering the security lights; Linda Jones told
Donal d Bradely to conme through the garage so he could retrieve
Jack's gun so Jack woul d be defensel ess.

And Linda planned the brutality. It was Linda Jones who
deci ded her husband shoul d be beaten to death. Beating Jack to
death was her idea. Not only did she plan the brutal beating,
she nmade sure she was there to see it happen. Linda Jones sat
and watched. Linda Jones was sitting right next to her husband,
doi ng not hing, during nost of the beating. Even when she was in
a different room she kept "peeking" around the corner to watch
the beating. The state's reliance on the MWites' testinony
that Linda said, "stop," at one point during the beating is weak
i ndeed, since the McWites also testified she appeared to be
acting. Linda's one snmall protestation was phoney and not hi ng
nmore than part of Linda Jones' carefully orchestrated cover-up

att enpt .
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This nurder involved nore than greed -- this was a nurder of
vengence, deliberately designed by Linda Jones to cause pain.
The state's attenpt to downplay her culpability and role is
conpletely belied by the facts. Not only did she plan every
detail of the crinme, she personally oversaw its comm ssion and
carefully played out a cover-up schene to the police and to her
own famly imediately after the nurder and until Brian McWite's
arrest nearly a year |ater

On page 86 of its Answer Brief, the state argues this case

is different fromLarzelere v. State, 676 So. 2d 394 (Fla.),

cert. denied, 117 S.C. 615, 136 L.Ed.2d 539 (1996), because
Larzel ere set up her husband's nmurder nonths in advance. Linda
Jones al so planned this nurder in advance. |ndeed, Linda Jones
was soliciting Geg Geen and Dwi ght Danahoo to kill her husband
i n August, several nonths before she finally got Bradley to do
it. "Tried to get one to do it; he wouldn't do it. Let's try to
another; he wouldn't do it. Finally got Donald Bradley."® She
went to three different nen to find soneone to do her dirty work.
She had a plan and was determned to carry it out. This case is
different from Larzelere, but not in the way the state asserts.
The difference is that Ms. Larzelere had her husband shot

wher eas Li nda Jones had her husband beaten to death with a bat.

Ffrom the prosecutor's closing argunent in the Linda Jones
case. SR 617.

11



As the prosecutor argued in Linda Jones's trial, Linda Jones
was "pulling the strings,” SR 604, Linda Jones "orchestrated the
events of Novenmber 7, 1995." SR 615.

"I't was her plan.

Renmenber the testinony of Geg Geen,
she wanted himto suffer

A gunshot to the back of the head is a
fairly quick death. Miltiple blows to the

head and the back and the knees m ght take
just a little bit longer." SR 616.

"Who is the archifeét'of t he circunstances?
She's sitting right there." SR 624.
On pages 87-88, the state argues Jack Jones' infidelity gave
Li nda Jones sone degree of a "pretense of noral justification.™
This Court has never held spousal infidelity is a pretense of
nmoral justification and should not so hol d.

This Court has defined this elenment of the CCP aggravator as
any col orabl e claimbased at | east partly on
uncontroverted and believabl e factual
evi dence or testinony that, but for its

i nconpl et eness, would constitute an excuse,
justification or defense.

Wlls v. State, 641 So. 2d 388 (Fla. 1994) (enphasi s added), cert.

denied, 513 U. S. 1130, 115 S. Ct. 943, 130 L. Ed.2d 887 (1995).
Thus, the Court has found a "pretense of noral or |egal
justification" only where the victimhas overtly confronted and
physically threatened the defendant at the tinme of the nurder,

see Blanco v. State, 452 So. 2d 520 (Fla. 1984)(victimconfronted

12



and struggled with the defendant during burglary); Cannady v.

State, 427 So. 2d 723 (Fla. 1983)(robbery victimjunped at
def endant before fatal shot), or where there has been a prior

death threat by the victim Banda v. State, 536 So. 2d 221 (Fl a.

1988) (defendant said "the guy threatened to kill nme so | figured

| better get himfirst"), cert. denied, 489 U S. 1087, 109 S. C

1548, 103 L.Ed.2d 852 (1989); Christian v. State, 550 So. 2d 450

(Fla. 1989) (prison nurder where victimknocked def endant
unconsci ous and, for three weeks after attack, nmade death threats

until defendant surprised and killed victin), cert. denied, 494

U S 1028, 110 S.Ct. 1475, 108 L.Ed.2d 612 (1990).

Marital infidelity is not a pretense of noral justification
and shoul d not have been wei ghed in the bal ance by judge or jury.
Al though the trial judge did not hinself find a pretense of noral
justification, he stated the jury may have found sone pretense of
justification and apparently took this possibility into
consideration in followng the jury's recomendati on of death for
Donal d Bradley. V 870-871. This was error on the trial judge's
part. Specul ati on about why the jury in Linda Jones' case
recommended |ife should not be a part of the trial judge' s or
this Court's proportionality analysis. Linda Jones's jury nmay
have believed both Linda and Donal d deserved life. Bradley's
jury, on the other hand, may have believed they both deserved

death. Proportionality is a judicial issue, not a jury issue,

13



however, and neither jury was asked to determ ne the relative
culpability of Jones and Bradley. Although Bradl ey argued Linda
Jones' life sentence as a mtigator, the jury was not given the
task of determ ning Linda Jones's and Donald Bradley's relative
cul pability or the legal standard for doing so, nor was the jury
told it nust recommend life for Bradley if it found Linda equally
or nore cul pable.*

Finally, on pages 93-95, the state discusses cases in which
t he nmurder was HAC and the Court upheld the death penalty. None
of those cases, however, involve a codefendant who pl anned,
instigated, and directed the details of a nmurder for hire, as
here. These cases thus are inapposite to appellant’'s cl ai mof

di sparate puni shnent under Slater v. State, 316 So. 2d 539 (Fl a.

1975) .

The critical question under Slater is: Are the differences
in aggravating and mtigating factors between the two
codef endants great enough to warrant death for one and life for

the other? The answer in this case is a resounding no. The

“There are nore obvious reasons for why Linda Jones's jury
recommended life. First, the prosecutor's closing argunent in
the penalty phase of Linda's trial was a nere five pages, and the
prosecutor did not even ask for the death penalty. |In addition,
Li nda's daughters, Shane and Jill, both testified, saying they
still considered their nother an inportant part of their |ive.
Linda's brother, when asked by defense counsel, "Do her daughters
need her?," responded, "Absolutely, especially since they don't
have a father."” It is nore |likely Linda Jones received a life
recommendat i on because the state nmade no argunent for death and
because the jurors felt synpathy for her daughters.

14



differences are insignificant. Linda Jones went to three
different people to find soneone to beat her husband to death.
She planned every detail of the crinme. And when she found
sonmeone to do the beating, she was present and watching, not only
to make sure it was acconplished, but so that she could see her
husband suffer. Linda Jones showed no renorse and has taken no
responsibility for nurdering her husband. She is 100% equally
cul pable for this crinme. Under Slater, Donald Bradley's death
sentence should be reduced to life in prison with no possibility

of parole.

15



CONCLUSI ON

Based on the argument, reasoning, and citation of authority
inthis and the initial brief, appellant asks that this Court
grant the relief requested in his initial brief.

Respectful ly subm tted,
NANCY DANI ELS

PUBLI C DEFENDER
SECOND JUDI CI AL CIRCU T

NADA M CAREY

Fl a. Bar No. 0648825

Assi stant Public Def ender
Leon County Courthouse
Fourth Floor, North

301 South Monroe Street

Tal | ahassee, Florida 32301
(850) 488-2458

ATTORNEY FOR APPELLANT

CERTI FI CATE OF SERVI CE

| HEREBY CERTI FY a copy of the foregoing has been furnished
to Stephen R Wiite, by delivery to The Capitol, Plaza Level,
Tal | ahassee, Florida, and a copy has been nailed to appellant,
DONALD BRADLEY, #066600, Florida State Prison, Post Ofice Box
181, Starke, Florida 32091-0181, on this __ day of January,
2000.

Nada M Carey
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