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STATEMENT OF THE CASE AND FACTS

A. Appellant’s Mtions To Discharge H s Attorneys And Rel ated
Pr oceedi ngs

1) First Chair Counsel Ann Perry

On Cctober 31, 1997, a hearing was held on appellant’s notion
to discharge his court-appointed attorney before the Honorable
Edward A. Garrison. Appellant was sworn in and given an
opportunity to expl ain any probl ens he had with his court appointed
attorney, Ann Perry. (Supp. Vol. I, TR 8). Appellant told the
trial court that he was dissatisfied with her services and woul d
i ke her taken off his case and another | awer appointed. In the
alternative, appellant wanted the opportunity to hire a private
attorney to represent him (Supp. Vol. I, TR 8). When pressed by
the trial court for a reason, the appellant stated:

There are a few reasons. | have spoken to her already;

she doesn’t feel that there is any kind of problemor she

doesn’'t see a problem |, nyself, see a probl emwhereas

the way ny case is being handled the way it’s being

prepared as to the things that | should know or don’'t

know, you know, prior to ne being at the county jail.

So far, | nmean, | don’t know anythi ng since the day

one, you know, on a case that | was already up for, you

know, four years prior, and | amjust not upto -- |I have

been through this once already. | don't want to be

dragged through it again. | don't feel she’ s represented

me to the best of her ability, in nmy opinion.

(Supp. Vol. I, TR 9). To the trial court it appeared to be a
communi cation problem rather than an “ineffective representation

problem” (Supp. Vol. I, TR 9). However, appellant again stated



that he thought his |lawer was not doing her job. (Supp. Vol. |
TR 9).

Appel I ant nentioned that he would I'i ke the opportunity to hire
his owmn lawer: “1’d |like to have that opportunity, even if that
opportunity -- even if --even if | amnot able to do that, | still
don’t feel that she would represent ne to the best of her ability.”
(Supp. Vol. I, TR 10). The follow ng col |l oquy ensured between the
trial court and the appellant:

THE COURT: She’s your |awyer.

THE DEFENDANT: Being paid. As far as | can understand
she’s ny lawer, but | didn't hire her.

(Supp. Vol. 1, TR 9-10).

THE COURT: Let ne explain your choices today, so we're

clear. | have no reason at this point to think that M.

Perry is ineffective as your counsel she -- and | don’t

know i f anybody explained this to you: Are you aware of

what is going on admnistratively regarding first chair

and second chair list?

THE DEFENDANT: Yes, sir.
(Supp. Vol. I, TR 11).
The trial court explained that Ms. Perry was qualified to represent
the appellant, noting that she “been approved by commttee and by
t he chi ef judge as bei ng conpetent to serve on first degree cases.”
(Supp. Vol. I, TR 11).

The trial court again asked appellant to explain why he
t hought “she’s not doing a good job” on his case. (Supp. Vol. |
TR 11). Appellant clainmed that he did not |ike the fact that his
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case was del ayed until “March the 2nd...” (Supp. Vol. I, TR 11).
The appellant clained that the State was not ready for trial and
that he was ready to go. (Supp. Vol. 1, TR 12). In sum
appel l ant cl ained the foll ow ng:
.1 feel the case revolves around ne; it doesn’'t revol ve

around her, and if | feel | amready to go to trial based

on what she knows or what | know about ny case, then

think I should have the right to say so and say | am

ready to go to trial.
(Supp. Vol. I, TR 12). The trial court explained to the appell ant
that he was conducting a “Nelson Hearing wth respect to
preparation notions to conduct discovery and to be ready for
trial.” (Supp. Vol. I, TR 13).

Ms. Perry was asked by the trial court to detail sone of the

wor k she had perfornmed on appellant’s behalf. M. Perry stated:

| requested a demand for discovery: | have nade at | east
four supplenmental demands for discovery requesting
approximately 50 to 75 itens. | conducted depositions in

this case at |east four tines and have been unsuccessf ul
i n deposi ng probably 20 to 25 wi tnesses out of a hundred.

| drafted several notions, | retained experts on M.
Knight's behalf to investigate this case. | am doi ng
what | usually do in these types of cases. | have seen
M. Knight probably on an average of once every three
weeks, sonetinmes once every two, it depends.

(Supp. Vol. I, TR 13-14). M. Perry stated that she al ways does
the best she can for her clients and that she was perform ng the

wor k necessary to prepare a case of this magnitude. (Supp. Vol. I,

TR 14). Ms. Perry denied having any particular problem
representing M. Knight: “I don’t have any problem with M.
Knight, but | do have a problem if he’'s not trusting ny



representation, but | certainly don’t have a problem with it.”
(Supp. Vol. I, TR 14).
At the conclusion of the inquiry, the trial court gave

appel l ant the foll ow ng options:

M. Knight, these are your choices. If you want to
di scharge Ms. Perry, | will honor that request. | have
no reason to believe that she’s not doi ng a thorough job
in preparing your case; | have no reason to think that
she’s ineffective in any way what soever. You don’'t |ike
her, you don’t want her, just say so, | will not replace
her. At that point you will decide to proceed on your
own. |If you feel you want to do that, you can decide to
proceed on your own. |If you feel you want to do that,

you can decide to proceed with M. Sosa, who is second
chair appointed at this point.
| f you want to hire own counsel be ny guest. Today,

| just need to know that you understand your choi ces and

make an intelligent one.
(Supp. Vol. 1, TR 15). Appel l ant responded: “So | am to
understand that you will go along with nme in saying that she wl|
be taken off of nmy case?” (Supp. Vol. I, TR 15). The trial court
advi sed appellant that Ms. Perry would be renoved from his case;

however, the trial court stressed that he “was not going to get

anot her one at public expense.” (Supp. Vol. 1, TR 16). In
response, appellant stated: “Yes, sir, that’s fine.” (Supp. Vol.
|, TR 16).

After a brief discussion with second chair counsel M. Sosa,
the trial court advised appellant:

...Let me back up to where we were at the begi nning. The
decision to do this is entirely yours, and if you don't
feel confortable making it today, don't do it. You
brought this to ny attention sayi ng you no | onger wanted
Ms. Perry. Perhaps ny advice to you is to keep Ms. Perry
and M. Sosa, let themwork together to help you on your

4



case. Again, ny whole point of this hearing is to nake

sure you understand your choices so that you can deci de

what you want to do on your case.

(Supp. Vol. I, TR 19). 1In response, appellant clained again that
“I know | do not want Ms. Perry representing ne on mnmy case any
longer.” (Supp. Vol. I, TR 20).

At the conclusion of the first hearing, Ms. Perry was renoved
fromthe case pursuant to appellant’s request. Appellant agreed to
seek first chair counsel because M. Sosa indicated he could not
performthat function. (Supp. Vol. I, TR 21). Appellant advised
the court: “I would not have that burden put on him |’d just,
today, like to have her taken off my case. | wll get counsel to
help.” (Supp. Vol. I, TR 21). The trial court advised appell ant
that if he was unable to obtain counsel

Well, you need to think about that because you wll be

left with either being co-counsel on your own with M.

Sosa, representing yourself wthout M. Sosa, or placing

a heavy burden on M. Sosa, which he at this point

indicates he’s not wlling to accept.

Do you understand that | amnot going to repl ace M.

Perry at public expense.

(Supp. Vol. I, TR 22). Appellant again clai med he understood t hat
fact and that he was prepared, “[i]f need be[,]” to represent
himself. (Supp. Vol. I, R 22). Before granting the request to
di scharge Ms. Perry, the trial court agai n advi sed appel | ant of his
choi ces:

Just for the last tine, do you understand that that w ||

| eave you either representing yoursel f al one, or together

with M. Sosa, or obtaining your own counsel if you are
able to do that?



(Supp. Vol. I, TR 25). Appellant stated on the record that he
under st ood hi s choi ces.

2) Renoval O Second Chair Counsel M. Sosa And Appellant’s
Request For Self-Representation

On January 8, 1998, a hearing was called based upon
appel l ant’ s correspondence conpl ai ning about the services of his
remai ni ng counsel, M. Sosa. (Vol. Ill, R 300, 301). Appellant
expl ai ned that he was unhappy with M. Sosa in that he had not had
contact with him and had not received papers or “specific itens”
from M. Sosa pertaining to his case. (Vol. VI, R 1062-63).
Specifically, appellant clai ned that he had no further know edge of
hi s case and had asked for specific itens fromhis forner attorney,
Ms. Perry. (Vol. VII, R 1063). Addi tionally, appellant noted
that he discussed with M. Sosa a notion to wi thdraw and that he
would |like M. Sosa renoved fromhis case. (Vol. VII, R 1066).
Agai n, however, the only deficiency appellant noted was that M.
Sosa evidently agreed to a continuance previously with Ms. Perry
and that he had not been consulting sufficiently with the
appel l ant. Appellant was unwi |l ing or unabl e, however, to pinpoint
any particular deficiency on the part of M. Sosa except to note
sone ill defined sense that he was not speaking wi th him enough
Appel I ant was adanmant that he would Ii ke M. Sosa renoved fromhis
case. (Vol. VI, R 1066).

After hearing appellant’s conplaint, the follow ng colloquy

occurred between the appellant and the trial court:



THE COURT: Listen to me. Listen to nme. At this point
you need to cooperate with M. Sosa. |If he’ s going to be
your |lawyer, if you want to be your own | awer, you need
to tell nme that now.

THE DEFENDANT: Yes, sir.

THE COURT: You do?

THE DEFENDANT: Yes, sir.

THE COURT: You have been through prior court proceedi ngs
obvi ousl y?

THE DEFENDANT: Yes.

THE COURT: As you nentioned, you are already serving a

l[ife term just so this record is clear, you have, have

been t hrough a conplete jury trial; you have been t hrough

it fromstart to finish, so you knowa little about what

is going on; in fact, if I amnot m staken, you even went

t hrough a penalty phase in that case, did you not, after

bei ng convi ct ed?

THE DEFENDANT: Yes, sir.
(Vol. VI, R 1067-68).

Appel l ant again told the trial court that he wanted to have
M. Sosa renoved. (Vol. VII, R 1068). The trial court reiterated
that it would not sinply let appellant to pick his | awers at the
public’s expense. (Vol. VII, R 1069). The trial court stated
that it would not replace M. Sosa. The appellant responded: *
understand that conpletely.” (Vol. VII, R 1069).

The trial court conducted a Faretta inquiry, first exploring
appel I ant’ s educati onal background and experience with the crim nal
justice system Appellant admtted that he could read and wite.

(Vol. VII, R 1070). The trial court’s inquiry included the

foll ow ng col | oquy:



THE COURT: In dealing with you, | have found you to be a
fairly intelligent, bright young man. | just want to
make sure the record is clear as to what education you
obt ai ned since being incarcerated. You obviously find
your way through the law library, not only --

THE DEFENDANT: If at all possible, | take every chance
that’ s possi bl e.

THE COURT: You | earned a certain anmount of skills | ooking
things up in the | aw books.

THE DEFENDANT: It’s all basic know edge.

THE COURT: But you feel that's enough to represent
yourself in this matter?

THE DEFENDANT: At this point no, | don't.

Because, like | said, | have not received any kind

of paperwork as to nme serving a purpose for nyself to go

to alaw library.

THE COURT: | don’t nean whether you received discovery

materi al s. Do you understand procedures enough and

access to think you can do that without a | awer?

THE DEFENDANT: Yes, sir.

THE COURT: kay. And obviously you understand the

i nportance of this case, you have been t hrough one nurder

trial?

THE DEFENDANT: Yes, sir.

(Vol. VIl, R 1070-71).

The trial court enphasized that the State was seeking the
death penalty and informed appellant of the benefits of
representation by counsel and the disadvantages of self-
representation. (Vol. VI, R 1074-84). At the conclusion of this

hearing, the trial court asked appellant if anyone had cl ai med t hat

he suffered fromnental illness. (Vol. VII, R 1084). Appellant



deni ed that anyone had cl ained he was nentally ill. (Vol. VII, R
1084) . Upon further questioning, however, he admtted that he
received nental health counseling or had been exam ned at “A G
Holly,” approxinmately twelve years ago. (Vol. VII, R 1085).
Nonet hel ess, appel | ant deni ed t hat anyone fromthe jail had accused
hi m of being crazy or insane. (Vol. VII, R 1085).

B. Trial Testinony: The Robbery And Murder O Richard Kunke

Dain Brennault testified that appellant was his nother’s

boyfriend in 1993 and that appellant lived with himat his nother’s

Summer Creek Apartment. (Vol. I X, TR 68-70). In July of 1993
Brennault testified that he had “just turned 17 years old.” (Vol.
| X, TR 70).

On July 8, 1993 Brennault was “hanging out” with appel |l ant and
Ti not hy Pear son. (Vol. 1IX, TR 71). They left Brennault’s
not her’ s apartnent sonetinme after 8:00 o' clock in the evening with
appel l ant driving his nother’s black Camaro. (Vol. I X, TR 72-73).
They went to a bar called “Splash” where appel | ant and Pear son each
consuned a beer. (Vol. IX, TR 76). After staying there for a
short period, they left that bar and “went to H G Rooster’s.”
(Vol. 11X, TR 76). Brennault was aware that H G Roosters was
known as a “gay” bar. (Vol. I X, TR 77). Since Brennault was
under age, he only went inside to use the bathroomwhile appell ant
and Pearson went inside. (Vol. IX, TR 79). Brennault testified
that only approximately five mnutes el apsed before appell ant and
Pearson returned to the car. (Vol. I X, TR 80). Brennault noticed

9



t hat anot her individual was with Knight and Pearson. Id. This
i ndi vidual got into his owm car, a “white Toyota Supra.” (Vol. IX
TR 81).

When bot h cars stopped at a nearby stop |ight, appel |l ant asked
the victim now known to Brennault as Richard Kunkel, if he wanted
to go out to a party in Royal Palm (Vol. I X, TR 83-84). Kunkel
stated that he would go wwth them Brennault testified that while
driving in a car fromH G Roosters to Mam Subs appellant and he
di scussed robbing or rolling the guy [Kunkel]. (Vol. IX, TR 85;
Vol X, TR 134). Appellant told Brennault that they were “just
going to beat the guy up and take his noney.” (Vol X, TR 134).

When they arrived at M am Subs, Kunkel got out of his car and
entered Brennault’s car. (Vol X, TR 137). They told Kunkel that
they were going out to “Loxahatchee to a party.” (Vol X, TR 137).
Appel  ant was driving the car, with Pearson, Brennault and Kunkel,
as passengers. 1d. Earlier that evening Brennault had observed a
“dock .9 millinmeter” pistol near the center console of the car.?
(Vol X, TR 140). Brennault testified that this gun bel onged to
“Tinothy Pearson.” (Vol X, TR 140).

After driving out on Okeechobee Road for sone distance,
appel lant turned onto a dirt road and stopped the vehicle twice to

urinate. (Vol X, TR 141). The second tine appel |l ant stopped the

A ballistics expert testified that the fragnented bull et recovered
fromthe victimwas fired froma .38 class or nine mllineter and
was consistent with having been fired froma “Aock .9 mllineter
firearn[].” (Vol X, TR 212).

10



car it was in a wooded area near a canal bank. (Vol X, TR 144).
After everyone urinated, Brennault got back in the car. (Vol X
TR 145-46). Brennault observed appellant with a gun at the tine
he got back to the car. (Vol X, TR 146). Appellant was standi ng
near the driver’s side door with the victim standi ng behind him
(Vol X, TR 146). Brennault observed appellant point the gun at
the victimand heard him say “he’s not riding wth us no nore.”
(Vol X, TR 147). Appellant told the victimto “get away fromthe
car” and noved himtoward the rear of the car. (Vol X, TR 147).
When the victimhad his back to the appellant, appellant told him
to “take his jeans off.” (Vol X, TR 148). When asked what
happened next, Brennault testified: “And then he just shot him”
(Vol X, TR 148). Wen the victi mwas shot, the victi mwas facing
away fromthe appellant--i.e, he was shot in the back. (Vol X TR
149). After being shot, the victimfell to the ground. Brennault
testified that the victimwas saying “help ne” as he lay on the
ground. (Vol X, TR 149). Appellant ran around in circles for a
monment, then returned to the victim pointing the gun to his head,
telling him to “shut up.” (Vol X, TR 150). According to
Brennault, appellant shot the victim sonetinme after mdnight.?

(Vol X, TR 157).

2Brennault testified that he and appellant snoked Marl boro brand
cigarettes. (Vol X, TR 163). Brennault was not sure if he and
appel l ant snoked in the area where the victimwas shot. 1d. Beer
bottles found at the scene of the nurder |ooked Iike the type of
bottl es consunmed by the group. (Vol X, TR 164).

11



Appellant told Pearson and Brennault to go through the
victims pockets, but Brennault refused. However, Pearson conplied
wi th appellant’s request and | ooked through the victim s pockets.
(Vol X, TR 150-51). According to Brennault, Pearson found “a
$20.00 bill, a beeper | think, I am not sure, night have been a
beeper.” (Vol X, TR 151). Brennault testified that they m ght
have found a wallet but that he wasn’t sure. (Vol X, TR 151).

After going through Kunkel’ s bel ongi ngs, appellant instructed
Pearson and Brennault to drag himacross the road “and put himin
the canal.” (Vol X, TR 151). Brennault refused, so appell ant and

Pear son dragged the victi macross the street and “rol |l ed hi mdown.”

(Vol X, TR 152). When they returned to the car, Brennault
testified: “he pointed the gun at ne and told ne if I ever said
anything, that I will be next.” (Vol X, TR 153). Wth Pearson

driving, they returned to Mam Subs. (Vol X, TR 154). According
to Brennault, appellant was acting “pretty calni after the
shooting. (Vol X, TR 154-55). Appellant and Brennault got in the
white Toyota Supra owned by the victimand appel |l ant drove the car
to the Summer Creek Apartnents. [Brennault’s nother’s residence].
(Vol X, TR 155-56, 158).

Sonetinme later they left the apartnent, driving the victims
Toyot a Supra to Kunkel’s condom niumin order to “[g]et val uables.”
They | earned where Kunkel lived from the “identification” taken
after he had been shot. (Vol X, TR 158). The victimlived in a
condom nium called “Witehall.” (Vol X, TR 159). Br ennaul t

12



testified that appellant and Pearson entered the victims condo
while he remained standing by the entrance. (Vol X, TR 159).
When they returned fromthe condo, appellant was carrying a | arge
bag filed with change and other itenms. (Vol X, TR 160). They got
back into the victimis car and drove to Taco Bell. (Vol X, TR
160) . After eating sone tacos, appellant drove the car out on
“Beel i ne H ghway” to see how fast Kunkel’s car would go. (Vol X
TR 161). Wen they returned to Brennault’s nother’s house it was
“real late.” (Vol X, TR 161).

When asked why he did not cone forward earlier, Brennault

testified that he was afraid of the appellant. Brennault had
threatened to kill himif he told of the nurder which occurred on
July 9, 1993:

He threatened nme in the car, yes, we were |eaving, he

poi nted the gun at that tinme and told me to chill out and

shot [sic] up’ if anything was ever said, that he gets

out of jail and, you know, went fromthere, and you know,

kill him-- kill me.
(Vol X, TR 164). Brennault testified that while he was afraid of
the appell ant, he also thought of himas a big brother figure:

| said why, in sone of ny statenents, why | lied. | was
very young, just fresh out of, you know, school. | was
follow ng you. You were |ike a bigger brother, you were
actually very friendly sonetines. | basically was a
foll ower and not -- definitely not a | eader.
(Vol X, TR 192).
Brennault talked to his friend Tracey Bauchaman shortly after
the murder. Bauchaman al so knew t he appel | ant and had been friends
with Brennault for a nunber of years. (Vol X, TR 301-02).
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Bauchaman had observed appellant with a plastic, black gun, “a
G ock.” (Vol XI, TR 303). Brennault talked to Bauchaman about
this case, stating:

He was real wupset; | could tell sonething was really

wrong; he just broke down crying, | didn't know. | said,

what did you do, tell ne? He said, | can’t, man. And he

just said that Ronni e Knight shot sonebody.

(Vol XI, TR 304). Brennault said they picked this guy up in a
honmosexual bar “[t]o rob him?” (Vol XI, TR 305). On cross-
exam nati on, Bauchaman adm tted that he and Brennault were dri nking
beer and coul d have snoked marijuana the evening the statenent was
made. (Vol X, TR 308).

Heat her Edwards testified that she was appellant’s girlfriend
from “Septenber of ‘93 until May 17, of ‘94.”3 (Vol X, TR 264).
During that period of time appellant “pretty nuch” lived with her.
(Vol X, TR 264). Ms. Edwards recalled one occasion where
appellant told her about a hom cide he was involved in. (Vol X

TR 265). M. Edwards testified that in October of 1993, Ti nothy

[ Pearson], Dain and another man were tal king about “dong a hone

3On cross-exani nation by the appellant, M. Edwards admtted that
they had problens in their relationship: “Yes, you beat the hel

out of nme.” (Vol X, TR 272). Also on cross-exam nation, when
appel l ant asked if they had problens, M. Edwards testified: “I
basically did what | was told, when | was told or had the hel

knocked out of ne. If I didn't do what | was told, | was
t hr eat ened, smacked, punched, kicked or thrown against the wall.”
(Vol X, TR 284). Ms. Edwards stated that she was “scared to death
of you and was afraid to leave.” (Vol X, TR 284). In fact, M.
Edwards testified that after she filed a police report against
appel | ant she was “constantly being threatened.” (Vol X, TR 286).
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i nvasion...” (Vol X, TR  266). At some point during the
conversation, Dain [Brennault] got mad and took off outside.
Appel l ant stated that Brennault was “not the sane since the |ast
time.” (Vol X, TR 266). M. Edwards questioned appel | ant by what
he neant ‘the |ast tinme’ and appel |l ant stated: “He | aughed and told
me that he took a man out to Loxahatchee, stuck himon his knees,
shot this man with a .9 mllinmeter gun while Ti mand Dai n wat ched.”
(Vol X, TR 266). Appellant told her that he nmet the man “[a]t
sone gay bar.” (Vol X, TR 266).

Appel I ant tal ked about killing the victima couple of tines,
bragging to ot her people, stating:

That all gay nen needed to be shot and that he didn't

like any of them |If he had his choice -- he had his

choice, he’d line themup and shoot themall.
(Vol X, TR 268).

Ms. Edwards testified that she had observed appellant in
possession of a 9 mllinmeter gun. Appellant kept it in house Ms.
Edwar ds shared with appellant fromthe | ast week of January to the
second week of February in 1994. (Vol X, TR 267). The gun was
bl ack and appellant told her it was the one he used to kill the man
out in Loxahatchee. (Vol X, TR 268). According to appellant, the
hand gun bel onged to Tinothy Pearson. (Vol X TR 269-70).

In 1994, Jeffrey Pearson, Tinothy Pearson’s brother, found a
gun in his nother’s closet. (Vol X, TR 241). Tinothy Pearson
knew his brother put it there for safe keeping. (Vol X, TR 242).
In fact, Tinothy Pearson recalled that shortly after the “incident”
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his brother told himwhat happened. Tinothy testified:

My brother called nme soon after the incident had happened

to tell nme what happened so sonebody woul d know, because

he was scared for his own life at that tine.

Because he said after the incident happened, that Ronald

al so pointed the gun at himand Dain [Brennault] and told

themthat they' ||l be next.

(Vol X, TR 242). Ti mot hy Pearson sold the gun for noney and
drugs. (Vol X, TR 243). Tinothy Pearson testified that the gun
was a “dock .9 mllimeter nodel 19.” (Vol X, TR 245). Shortly
after selling the gun, appellant angrily denmanded that he get the
gun back. Appellant told Pearson that it should not be on the
“streets.” (Vol X, TR 243).

Appel l ant also admtted to Christopher Holt that he shot the
victimas he was runni ng away near sone orange groves. (Vol X,
TR  311). Holt lived with appellant Sherry Brennault, Dain
Brennault and Robbie Brennault. (Vol XI, TR 313). Appel | ant
clainmed that the victi mwas rubbing his neck in the car and that it
irritated him*“real bad.” (Vol XI, TR 311). Appellant told Holt:

The guy fell. He said he renenbers |I renenber he said

that the guy was still breathing after he shot him and

t hat he ki cked hi mover in the canal and told and the gun

to Timand Dain and said if they said anything, he’d kill

t hem
(Vol XI, TR 317). Wen asked to describe appellant’s deneanor as
he was describing the nurder, Holt testified: “Bragging.” (Vol X,
TR 318). Holt, who considered appellant a friend, testified that
appel I ant bragged about shooting Richard Kunkel “[a] few tines.”

(Vol XI, TR 319). \Wen first questioned about the nurder, Holt
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admtted he gave a fal se statenent to the police, telling them he
knew not hi ng about the nmurder of Richard Kunkel. (Vol XI, TR 328-
29). While denying he received any direct threats from the
appellant, Holt testified that he did not want to get involved:
“The only thing is know ng the type of person that you are, | would
expect that | would receive a threat fromyou.” (Vol X, TR 330).
Holt clainmed that he finally became involved out of a guilty
conscience. (Vol XI, TR 331).

Robbie Brennault, Dain Brennault’'s older sister, also
testified for the State. (Vol X, TR 214). M. Brennault recalled
readi ng over depositions with appellant after the original nurder
charge had been nolle prossed. (Vol X, TR 217). Appel | ant
cl aimed that people had |lied about himand was | aughi ng about it.
(Vol X, TR 217). However, when Robbie told appellant that she did
not believe he did it [nurdered R chard Kunkel], appell ant stated:
“yeah | didit.” (Vol X, TR 218).

Dr. Steven Nelson, Chief Medical Examner for the Tenth
Judicial Grcuit, conducted an autopsy of the victim R chard
Kunkel on July 10, 1993. (Vol X, TR 120-22). The cause of death
was a gun shot wound to the chest. The fatal shot entered the
chest fromthe back, on the right shoul der blade. (Vol X, TR 122,
124). The shirt the victi mwas weari ng when his body was recovered
had a bullet hole approximately 8 inches down fromthe collar of
the shirt “just right in the mddle back.” (Vol IX, TR 50). Dr.
Nel son testified that death woul d occur within a very short tine of
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suffering such a wound: “[Hlis lungs had filled, the chest cavity
had filled with bl ood, bl ood had gone through liver and filled his
belly wwth blood and clots.” (Vol X, TR 132).

C. Representation by M. Sosa During The Penalty Phase And The
Trial Court’'s Sentencing O der

Appel lant agreed to let M. Sosa represent him during the
penalty phase of the trial. (Vol XiI, TR 377). The trial court
conducted an inquiry into the matter and appellant stated that he
wanted M. Sosa to represent him during the sentencing phase of
this trial. (Vol XIl, TR 377-78).

After hearing testinony at the hearing, the trial court found
three aggravating factors. The trial court found that appellant
had been “convicted of a prior capital felony or of a felony
involving the use or threat of violence to the person. F.S
921.141(5)(b).” The trial court noted: On “Decenber 8, 1995, the
def endant was adjudicated guilty of First Degree Murder and Arned
Robbery with a Firearm His conviction has been upheld on appeal
and he is currently serving a life sentence.”* (Vol XlI, R 427).

The second statutory aggravator found by the trial court “was
that the capital felony was committed while the defendant was
engaged, or was an acconplice, in the conmm ssion of a robbery.

F.S. 921.141(5)(d).” This aggravator was nerged with the fact the

‘Detective John Van Houton testified about appellant’s prior
conviction for the nurder of twenty-one-year-old Brendan Meehan.
(Vol XI'l, TR 389-93). The nurder and robbery of M. Meehan was
simlar to the nurder of the victimin this case. (Vol X1, TR
393-98).
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murder was commtted for “pecuniary gain” in the trial court’s
sentencing order. (Vol Xil, R 428).

The final aggravator was that the nurder was “commtted in a
cold, calculated and preneditated manner w thout any pretense of
noral or legal justification. F.S. 921.141(5)(1).” (Vol X1, R
428). The trial court noted that this factor requires proof of a
hei ghtened form of premeditation. The trial court observed:

The evidence in this case showed that the defendant and
his partners started the evening arnmed with a sem -
automatic firearm During their outing, Brennault and
Pearson agreed to the defendant’s plan to pick up a
stranger and rob him Cearly, the defendant intended to
do nore than that and had plenty of time to plan the
execution of Richard Kunkel. After luring the victi mout
west of town under the guise of going to a party, the
def endant st opped the vehicle on arenpte stretch of dirt
road. The defendant had al ready decided that only three
of themwould be getting back into the car. The victim
was taken in by the group’s “party” attitude and did not
suspect that he was in any danger. After advising the
victimthat he was no | onger welcone to ride in the car,
t he def endant col dly and deliberately ordered the victim
to get away fromthe car. The defendant then ordered t he
victimto renove his jeans. Wile the victi mwas facing
away, the defendant shot himin the back. Richard Kunkel
did not die immed ately. Wile he lay on the ground
dying, he cried for help. The defendant turned the gun
on his cohorts and ordered themto drag Kunkel across the
road into the ditch while he was still alive. When
Brennault refused, Pearson and the defendant dragged
Kunkel ' s dyi ng body over to the side of the road where he
| ater died and was ultimately di scovered..

(Vol. X1, R 428).

The trial court found two statutory mtigating factors in this
case. The trial court noted the defense presented the testinony of
two experts who agreed that the “defendant suffered froma paranoid
di sorder which greatly affected his life.” (Vol. XIl, R 429).
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The court observed that “[w]lhile the condition is real and its
effects pronounced, there was no evidence or opinion indicating
that at the time of the nurder the defendant was under any
particul ar stress or enotional disturbance.” (Vol. X, R 429).
The trial court gave this factor considerable weight. 1d.
Second, the trial court gave “sone consideration to the fact
that his capacity was sonmewhat inpaired.” (Vol. XI'l, R 429).
Wil e appell ant’s nental condition caused a di m ni shed capacity to
appreciate the crimnality of his conduct, each expert concl uded
“that he could distinguish right fromwong, and could control his

actions.”® (Vol. XII, R 429).

°The trial court found two non-statutory mitigating factors which
had been presented by the defense, but gave those factors little
weight. (Vol. X, R 429).
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SUMVARY OF THE ARGUMENT

| SSUE | --The trial court was under no obligation to conduct a
full Nelson hearing on appellant’s notion to discharge his second
chair counsel, M. Sosa. First, the State was under no obligation
to appoint at the public’s expense a second chair or co-counsel.
Second, appellant’s general grievances against M. Sosa did not in
any way question his conpetence as an attorney.

| SSUE I'l--The trial court in this case did essentially renew
the offer of counsel imediately prior to trial. The court
provi ded appellant with a copy of the transcript of his recent
Farretta hearing wherein appel |l ant was ful |y advi sed of the dangers
of self-representation and the benefits of having the assi stance of
counsel . Appellant clainmed he read the transcript of that hearing
and that his answers to the trial court’s questions would not
change. Appel l ant again expressed his unequivocal desire to
represent hinself at trial.

The trial court did not abuse its discretion in allow ng
appellant to represent hinself inthis case. The trial court found
appellant to be an intelligent man and his appropriate responses to
the trial court’s pretrial inquiries did not in any way suggest
appel | ant was sonehow i nconpetent to waive the right to counsel.

| SSUE 111--Section 921.141(5)(b) of the Florida Statutes
authorizing use of a prior capital felony or violent felony

conviction as an aggravator is not unconstitutionally vague.
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ARGUMENT
| SSUE |

WHETHER THE TRI AL COURT ERRED IN FAILING TO
CONDUCT A NELSON INQU RY IN RESPONSE TO
APPELLANT’ S PRETRI AL MOTI ON TO HAVE
APPELLANT S SECOND CHAI R COUNSEL DI SM SSED?
( STATED BY APPELLEE)

Appel l ant conplains that the Court failed to conduct an
adequate Nelson inquiry prior to granting appellant’s notion to
di scharge hi s appoi nted second chair counsel, M. Sosa. The State
di sagr ees.

The trial court was under no obligation to conduct a Nel son
inquiry upon appellant’s pro se notion to discharge M. Sosa.
First, the State was under no obligation to provide appellant with
a second chair or co-counsel. Second, appellant’s general
conplaints about M. Sosa did not raise an allegation of
i nconpetency as the reason for M. Sosa’'s dismssal. Therefore,
the trial court was under no obligation to conduct a full Nelson
inquiry.

A The Trial Court Was Under No Obligation To Conduct A Nel son

| nqui ry When Appel | ant Sought To D scharge The Court Appoi nted
Co- Counse

M. Sosa’'s responsibility for appellant’s defense was clearly
that of a second chair or co-counsel. (Vol. Il, R 73); See Lowe

v. State, 650 So.2d 969 (Fla. 1994), cert. denied, 516 U S. 887

116 S. Ct. 230, 133 L.Ed.2d 159 (1995) (A defendant has no right to

t he appoi ntnent of co-counsel); Reaves v. State, 639 So.2d 1, 6
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(Fla. 1994), cert. denied, 513 U. S. 990, 115 S. Ct. 488, 130 L. Ed. 2d

400 (Fla. 1994)(“There is no general requirenent that a defendant
must have co-counsel in capital cases...”). Appellant was well
aware that M. Sosa was going to continue in his capacity as second
chair or co-counsel after Ms. Perry was renoved fromhis case. At
the conclusion of the hearing on appellant’s notion to discharge
Ms. Perry, appellant was advised by the trial court that Ms. Perry
woul d not be replaced at public expense. Appellant was given an
opportunity to hire first chair counsel, but was advised by the
trial court of the consequences if he was unable to obtain counsel.
The trial court advised the appellant:

Well, you need to think about that because you wll be

left with either being co-counsel on your own with M.

Sosa, representing yourself w thout M. Sosa, or placing

a heavy burden on M. Sosa, which he at this point

indicates he’s not wlling to accept.

(Supp. Vol 1, TR 22).

In Jinenez v. State, 703 So.2d 437, 439 (Fla. 1997), cert.

deni ed, 140 L.Ed.2d 945, 118 S. C. 1806 (1998), the defendant
alleged “that the trial judge inproperly denied his request to
di scharge hi s court-appoi nted second chair counsel, Andrew Kassi er,
and conducted an insufficient hearing on the matter.” This Court
di sagreed, stating: “First, a defendant has no right to co-counsel,
and second, a trial court nust conduct an inquiry only if a
def endant questions an attorney’s conpetence.” Jinenez, 703 So.2d

at 439 (citing Smth v. State, 641 So.2d 1319, 1321 (Fla. 1994);

Watts v. State, 593 So.2d 198, 203 (Fla. 1992))[footnote omtted].
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The defendant had requested that Kassier be replaced because “he
had a conflict wwth him he could not reach him and he did not
know what was going on in his case.” Jinenez, 703 So.2d at 439.
Wen the trial court inquired as to the nature of the conflict,
Kassi er and the defendant declined to explain. The |ead counsel
indicated that further inquiry would be fruitless. This Court
concluded that under the facts presented in Jinenez, where the
def endant “had no constitutional right to co-counsel” and he did
not “question Kassier’'s conpetence” no further inquiry was
warranted. Jinenez, 703 So.2d at 437.

Sub judice, as in Jinenez, the trial court was under no
obligation to conduct a Nel son i nquiry because Sosa remai ned second
chair or co-counsel after Ms. Perry was renoved at appellant’s
request. As noted above, appellant had no constitutional right to
t he appoi ntnent of co-counsel at the public’'s expense.® Moreover,
as in Jinenez, appellant in this case did not question M. Sosa’s
conpet ence. Instead, it appears appellant was unhappy with the
| evel of consultation with M. Sosa and his inability to obtain
certain papers or docunents previously held by Ms. Perry. As this
Court noted in Jinenez, such generalized conplaints do not warrant

a Nelson inquiry.

6 In Jinenez this Court observed that the trial court did not err
infailing to informappellant of his right to self-representation
because the defendant never voiced an unequivocal request to
represent hinself and he retained the services of his | ead counsel .
703 So.2d at 439.
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The trial court conducted a thorough Nelson inquiry upon
appellant’s notion to discharge Ms. Perry, the appointed first
chair counsel.’” Appellant asserts no deficiency in the Nelson
inquiry pertaining to the renoval of Ms. Perry. It was nmade cl ear
to the appellant after renoving Ms. Perry that he was to either
obtain first chair counsel on his own or be forced to represent
himself with the assistance of M. Sosa.

Since it was not contenplated that M. Sosa would act as
anyt hi ng but a second chair counsel after renoval of Ms. Perry, the
trial court was under no obligation to conduct a full Nelson
i nqui ry upon appell ant’s request to di scharge M. Sosa. See Reaves
v. State, 639 So.2d 1, 6 (Fla. 1994)(there is no general
requi renent that a defendant in a capital case have co-counsel).
However, the trial court was obligated to conduct a Faretta inquiry
when it determ ned that appellant could not hire private counsel
and that he wished to proceed on his own. The trial court
satisfied this requirenent, fully advising appellant of the
benefits of representation by counsel and the disadvantages of

sel f-representation. (Vol. VII, R 1074-84). Not hi ng nore was

" The trial court was under no obligation to conduct a Faretta
i nqui ry upon the renoval of Ms. Perry because appellant sought to
hire first chair counsel and did not make an unequi vocal request to
represent hinself. See Jinenez, 703 So.2d at 439 (since the
def endant nmade no unequi vocal request to represent hinmself, “the
trial court was not obliged to inform himof his right to self-
representation.”); State v. Craft, 685 So.2d 1292, 1295 (Fla.
1996) (“This Court has repeatedly held that only an unequivoca
assertion of theright to self-representationwll trigger the need
for a Faretta inquiry.”)(citation omtted).
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requi red under the |aw. In any case, as noted above, the tria
court was under no obligation to conduct a full Nelson inquiry
wher e appel |l ant expressed nerely generalized conplaints about M.
Sosa and did not question his conpetency.

B. The Trial Court WAs Under No Onligation To Conduct A Nel son
| nqui ry Wher e Appel |l ant Did Not Question M. Sosa’'s Conpetence

Pursuant to Nelson v. State, 274 So.2d 256 (Fla. 4th DCA

1973), when a defendant conplains about his court-appointed
counsel, the judge should inquire of both the defendant and his
attorney to determine if there is reasonabl e cause to believe that
the attorney i s rendering i neffective assistance. If no reasonable
basis appears for a finding of ineffectiveness, the trial court
should so state on the record and advi se the defendant that if he
di scharges his counsel the State nay not thereafter be required to
appoi nt a substitute. However, not all a defendant’s conplaints
require a full Nelson inquiry.

When a def endant nerely expresses generalized gri evances about
his or her attorney w thout questioning his attorney’s conpetence,

no additional inquiry is required. See Lowe v. State, 650 So.2d

969 (Fla. 1994)(defendant’s general grievances did not warrant
addi tional inquiry where the defendant “could point to no specific

acts of counsel’s alleged inconpetence.”); Smth v. State, 641

So.2d 1319, 1321 (Fla. 1994), cert. denied, 513 U S 1163, 130

L. BEd. 2d 1091, 115 S. C. 1129 ( ??? )(Wile the defendant expressed

di ssatisfaction with the |evel of experience of court appointed
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counsel, he did not question the attorney’ s conpetence so as to
require a Nelson hearing). In deciding whether a trial court
conducted an appropriate Nelson inquiry, appellate courts apply the

abuse of discretion standard of review. Kearse v. State, 605 So. 2d

534, 536 (Fla. 1st DCA 1992), rev. denied, 613 So.2d 5 (Fla. 1993).

Appel lant’s claimto the contrary, appellant was i ndeed given
an opportunity by the trial court to air his grievances agai nst M.
Sosa. After being sworn in, the trial court asked appellant the
followng: “...You have given ne an indication that perhaps you
and M. Sosa are not getting along, why don’t you tell nme about
that.” (Vol. VI, R 1062). Appel l ant then enbarked upon a
| engt hy and uni nterrupted expl anati on of his conpl ai nts agai nst Ms.
Perry and M. Sosa. (Vol. VI, R 1062-67). Appellant’s chief
conpl ai nts appeared to be that M. Sosa had agreed to a conti nuance
with Ms. Perry and that he was not adequately consulting with
appel lant or providing himw th docunents relating to his case.?
(Vol. WVII, R 1064-65). Appellant’s conplaint about the
continuance was in fact a renewal of his earlier grievance agai nst

Ms. Perry.® (Vol. VII, R 1063). Appellant closed his statenent

8Whi |l e he conpl ai ned about the | ack of consultation with M. Sosa
and Ms. Perry, appellant later admtted that he had discussions
wi th them concerning his case. (Vol. VII, R 1083-84).

° Di sagreenent over whether or not a continuance is warranted in
the State’s opinion, does not raise any concern about the
conpet ence of a defendant’s counsel. See generally Peede v. State,
474 So.2d 808, 815-16 (Fla. 1985); Sweet v. State, 624 So.2d 1138,
1141 n.2 (Fla. 1993). In this case, M. Perry’'s notion for
continuance refl ects several valid reasons and appears wel | taken.
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by claimng that he was not speaking with M. Sosa and that they
were not conpatible inthis case. (Vol. VII, R 1065). See Mirris
v. Slappy, 461 US. 1, 14, 75 L.Ed.2d 610, 621, 103 S. C. 1610
(1983)(the Sixth Anmendnent does not guarantee a “‘neaningful
rel ati onshi p’ between an accused and his counsel.”)

Wiile the trial court did not make any formal findings
regarding M. Sosa’s representation, in denying appellant’s request
for a different standby counsel, the trial court stated: “You are
down to one |lawyer; this is the lawer we are tal king about. You
have not given ne any reason to think that M. Sosa could not
perform that function.” (Vol. VI, R 1088-89). In response,
appel  ant was unable or unwilling to provide the trial court with
any reason why M. Sosa could not performthe function of standby
counsel . (Vol. VIl, R 1089). And, in fact, appellant later
expressed satisfaction with having M. Sosa appoi nted as standby
counsel. (Vol. 111, R 326-27)(“l am pleased that you will allow
M. Sosa to sit beside nme during trial.”).

In response to appellant’s stated concerns, the trial court
noted that appellant was down to one | awer and that he needed to
cooperate with M. Sosa. (Vol. VIl, R 1067). The trial court
asked appellant if he wanted to represent hinself. Appel | ant
r esponded: “Yes, sir.” (Vol. VII, R 1067). The trial court

enbar ked upon a l engthy i nquiry i nform ng appel |l ant of the benefits

(Vol. 111, R 203).
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of counsel and the disadvantages of self-representation. At the
conclusion, of this inquiry cane the foll ow ng exchange:

THE COURT: Well, M. Knight, having advised of your right

to counsel, the advantages of having counsel, the

di sadvant ages and dangers of proceedi ng w thout counsel

the nature of the charges and its possi bl e consequences

of that outcone here, are you certain that you do not

want to have a | awyer represent you here?

THE DEFENDANT: Yes, sir.

(Vol. VI, R 1087).

Based upon appellant’s conplaints, the trial court was not
required to conduct a full Nelson inquiry. Appel l ant nmerely
expressed general dissatisfaction with counsel and a belief that he
had not received adequate consultation with M. Sosa or had not

recei ved papers relating to his case. See Augsberger v. State, 655

So. 2d 1202, 1204 (Fla. 2d DCA 1995) (“Appellant’s stated basis for
di ssati sfaction was obviously founded on what he perceived to be
i nadequate conferences with his attorney which, wthout a nore
specific claim of inconpetence, does not require a full Nelson

inquiry.”)(citing Lee v. State, 641 So.2d 164 (Fla. 1st DCA 1994)

and Kenney v. State, 611 So.2d 575 (Fla. 1st DCA 1992)).

Appel lant, did not, however, raise any question concerning the
conpetency of M. Sosa.

Appel lant’ s reliance upon Scull v. State, 533 So.2d 1137 (Fl a.

1988), cert. denied, 490 U S. 1037, 104 L. Ed.2d 408, 109 S. Ct. 1937

(1989), is msplaced. In Scull the defendant raised an issue

concerning conflict wwth his court appointed attorney. Wile the
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defendant did nmention this conflict was based, at |east in part,
upon i nadequate consultation, the trial court did not allow the
defendant to explain his grievances against his attorney. This
Court noted that “each tinme Scull tried to explain his objections,
the trial judge interrupted him” Scull, 533 So.2d at 1140. Wile
this Court found that the inquiry into the defendant’s grievances
agai nst his attorney was i nadequate, it found such error harmnl ess
based upon his later expression of satisfaction wth appointed
counsel

In this case, unlike Scull, the trial court did not interrupt
the appellant when he attenpted to explain his reasons for
requesting M. Sosa’'s discharge. And, appellant’s general
conplaints did not in any way question M. Sosa’s conpetence as an
at t or ney. Moreover, unlike Scull, the appellant nmade an
unequi vocal request to represent hinself, thereby reducing or
elimnating the need for any additional inquiry into M. Sosa's
representation of the appellant.

In sum appellant’s conplaints against his publicly funded
attorneys did not raise any question concerning their conpetence.
Consequently, he was not entitled to the appoi ntment of additional
counsel at tax payer expense. The appellant was properly advised
of his options by the trial court prior to making an inforned
decision to renove both of his court appointed attorneys and
represent hinself. Appel lant later requested that M. Sosa be
allowed to represent himduring the penalty phase. (Vol. XiI, TR
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376). Consequently, if the inquiry regarding M. Sosa was in any
way i nhadequate, the error can be deened harnl ess under the facts of
this case. Based upon this record, appellant has not carried his
burden of establishing prejudicial error requiring reversal of his
convi ctions. See Section 924.051(3), Fla. Stat. (1997)(..."A
judgnent or sentence nmy be reversed on appeal only when an
appel late court determnes after a review of the conplete record
that prejudicial error occurred and was properly preserved in the
trial court or, if not properly preserved, would constitute

fundanmental error.”).
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| SSUE 1 |

WHETHER THE TRI AL COURT’ S | NQUI RY ESTABLI SHED
THAT APPELLANT'S WAIVER OF COUNSEL WAS
KNOW NG, VOLUNTARY, AND | NTELLI GENT? ( STATED
BY APPELLEE)

Appel l ant contends that the trial court erred in failing to
renew the offer of counsel prior to trial. Appel I ant al so
apparently contends that the trial court erred in allowng himto
represent hinself where he suffered froma psychol ogi cal condition
whi ch rendered hi mincapabl e of waiving the right to counsel.

A. Renewal OF The O fer O Counsel

First, the State disagrees with appellant’s contention that
the trial court failed to nmake a proper inquiry regarding his
choice to represent hinself immediately prior to trial. The trial
court in this case provided appellant with a copy of the January 8,
1998, hearing prior to trial. The trial court specifically asked
appel lant if he had finished his “homewor k assi gnnment” which was to
read over the transcript of the January 8th hearing. Under oath,
appel l ant stated that he had read the transcript and that he still
desired to represent hinself at trial. (Vol. IX TR 3).

Appel | ant does not apparently chall enge the adequacy of the
Faretta i nquiry which was conducted at the hearing on January 8th.
Any such challenge would be frivolous as the trial court fully
advi sed appellant of the advantages of representation by counsel
and the disadvantages of self-representation. The trial court

stressed that the State was seeking the death penalty and that he
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woul d be at a distinct di sadvantage should he choose to represent
himself. (Vol. VII, R 1074-84). Nonetheless, at the concl usion
of this inquiry, appellant told the trial court that he desired to
forego representation by counsel ® and that he wi shed to represent
himself in this case. The trial court closed the inquiry on
January 8th by asking the appellant the follow ng:

THE COURT: Well, M. Knight, having advised of your right

to counsel, the advantages of having counsel, the

di sadvant ages and dangers of proceedi ng wi t hout counsel,

the nature of the charges and its possi bl e consequences

of that outcone here, are you certain that you do not

want to have a | awyer to represent you here?

THE DEFENDANT: Yes, sir.
(Vol. VI, R 1087).

It matters little whether the offer of counsel was nade on the
record imrediately prior to trial where the trial court in this
case provided appellant with a transcript of the full Farretta

i nqui ry addressing the wai ver of counsel.! Appellant clained he

read over this inquiry which occurred just over eight weeks prior

Appel | ant stated that he did not want either Ms. Perry or M. Sosa
representing him (Vol. VII, R 1074).

UThis inquiry included the follow ng advi senent:

THE COURT: And you do not wish to have an attorney, M.
Sosa, Ms. Perry to represent you?

THE DEFENDANT: No. Nei t her one of them no, sir.

(Supp. Vol. I, R 42).
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totrial and that none of his answers woul d change. !> Consequently,
appellant was again specifically agreeing to waive counsel.
Appel lant also clainmed on the record that it was his desire to
finish representing hinself at trial. (Vol. IX TR 3-5). Thus,
the trial court did much nore than sinply offer appellant the
assi stance of counsel prior to starting trial, he specifically re-
advi sed the appellant of the dangers of self-representation and
appellant reaffirmed his desire to proceed wthout counsel.
Mor eover, when the trial court renewed the offer of counsel for the
penalty phase appellant stated that he would |ike to continue
representing hinself with the assistance of M. Sosa as standby
counsel .® (Vol. X, TR 370).

Appellant’s reliance upon Sproule v. State, 719 So.2d 349

(Fla. 4th DCA 1998), is msplaced. 1In Sproule, unlike the instant
case, the defendant was not given a transcript of the prior hearing
wher ei n counsel was wai ved i medi ately prior totrial. Sub judice,
not only was appellant given a copy of the waiver hearing wherein
a full Faretta hearing was conducted, but he clained that he read
it and told the trial court under oath that his responses to that
i nqui ry woul d not change.

In any case, the State questions whether or not the tria

2The trial court previously determ ned that appellant could read
and wite.

BlLater, appellant agreed that he wanted M. Sosa to represent him
during the sentencing phase. (Vol. XIl, TR 376-77). M. Sosa did
fully represent appellant during the penalty phase of this trial.
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court was even required to renew the offer of counsel imediately
prior to trial where the prior waiver of counsel [the January 8th
hearing] was clearly made with regard to the trial stage. In Lanb
v. State, 535 So.2d 698 (Fla. 1st DCA 1988), a pretrial hearing
three weeks prior to the start of trial addressed the defendant’s
nmotion to have counsel wthdrawn so that he could represent
hi nmsel f. In the three weeks prior to trial there were no
i ntervening proceedings. The First District affirnmed the
defendant’s conviction even though the trial court did not renew
the offer of counsel at the beginning of trial, finding:
The pretrial hearing on the waiver of counsel addressed
Lanb’s conpetence and ability to appear pro se at the
trial stage, and the fact that the trial occurred three
weeks later is immterial. The rule does not place a
time limtation on an of fer and wai ver of counsel. Since
there was no change in that <critical stage, rule
3.111(d)(5) does not cone into play and no error

occurred.

Lanb, 535 So.2d at 699. Accord McCarthy v. State, 24 Fla.L. Wekly

D946 (Fla. 4th DCA, April 14, 1999)(trial court did not err in
failing to renew the offer of counsel prior to voir dire where the
hearing two weeks prior to the scheduled trial addressed the
defendant’s “ability to conpetently handle the nechanics of the
trial process on his own.").

Wil e appellant points to record cites which suggest that
various notions were heard prior to trial (Appellant’s Brief at 36-
37), he does not contend that in any of the notions appellant

expressed a desire to retract his earlier decision to proceed

35



W t hout counsel. In addition, those notions specifically addressed
the conduct or timng of the inpending trial, i.e, the critica
stage to which the earlier waiver applied. WMreover, as in Lanb,
the trial court’s inquiry regardi ng counsel and appell ant’s wai ver
was clearly directed toward appel | ant handl i ng t he nmechani cs of the
trial stage of the proceedings on his own. Thus, in the State's
view, the trial court was under no obligation to renewthe offer of
assi stance of counsel on March 11, 1998. Nonet hel ess, as noted
above, the trial court in this case essentially renewed the offer

of counsel and addressed appellant’s waiver by having appellant

read the transcript of the earlier waiver hearing. See generally

Jones v. State, 449 So.2d 253, 258 (Fla.), cert. denied, 469 U S

893, 83 L.Ed.2d 205, 105 S.Ct. 269 (1984)(declining to find error
where the trial court did not renew the offer of counsel prior to
capital defendant’s sentencing proceeding where such a finding
woul d “exalt form over substance” as the issue “of counsel was
before the court and the defendant was nerely repeating his earlier
merit less argunments that he was entitled to a lawer of his
choice.”). In this case, appellant unequivocally expressed his
desire to represent hinself imediately prior to the begi nning of
trial on March 11, 1998. (Vol. IX TR 4).

B. The Trial Court Did Not Abuse Its Discretion In Allow ng
Appel | ant To Represent H nself

Al t hough appellant’s claimis somewhat difficult to decipher,

appel l ant apparently contends that although he was conpetent to
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stand trial, the trial court erred in allowing himto represent
hi msel f where he in fact suffered from psychol ogi cal conditions
whi ch may have rendered him incapable of waiving the right to
counsel. Appellant’s argunent is devoid of nerit.
Florida Rule of Crimnal Procedure 3.111(d)(3) provides:
(3) No waiver shall be accepted if it appears that the
defendant is wunable to make an intelligent and
under st andi ng choi ce because of a nental condition, age,
educati on, experience, nature or conplexity of the case
or other factors.
The trial court’s finding that appellant’s waiver of counsel was

knowi ng, intelligent, and voluntary is entitled to great deference.

In Potts v. State, 718 So.2d 757, 759 (Fla. 1998), this Court

di scussed the standard of review applied to a trial court’s
decision to allow self-representation

A defendant’s demand for self-representation places the
trial court in a quandary, for the court nust bal ance

seem ngly conflictingfundanental rights--i.e., the court
must wei gh the right of self-representation against the
rights to counsel and to a fair trial. Because the

court’s ruling turns primarily on an assessnent of

deneanor and credibility, its decision is entitled to

great weight and wll be affirnmed on reviewif supported

by conpetent substantial evidence in the record.

As noted above, the trial court conducted a full Faretta
inquiry prior to allowng appellant to represent hinself. The
trial court discussed and consi dered t he appel |l ant’ s age, education
and nental condition. |In addition, the trial court inquired into
whet her appel | ant under st ood t he dangers and di sadvant ages of self-
representation, the seriousness of the charge and the possibility

of a death sentence. The trial court inquired into appellant’s
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recent experience with the crimnal justice system The tri al
court also inquired whether appellant understood he would be
required to abide by court-room procedures and appellant was
advi sed that he could expect no special treatnent because he was
proceeding pro se. The trial court’s inquiry followed virtually in
its entirety the factors required by Faretta and its progeny.
Appel lant’ s appropriate responses to the inquiry and his obvious
ability to communicate effectively do not suggest that he was in

any way inconpetent to waive the right to counsel. See H Il wv.

State, 688 So.2d 901, 904 n. 1 (Fla. 1996), cert. denied, 522 U. S

907, 139 L.Ed.2d 191, 118 S.Ct. 265 ( ???? )(“Despite the absence
of expert testinony on this issue, the record denonstrates that
HIll s mental condition did not affect his ability to nake an
intelligent and understanding choice to waive his right to
counsel .”)(citation omtted).

Appel  ant’ s suggestion that the | ater testi nony of his penalty
phase experts casts doubt upon his earlier waiver of counsel is
W thout nerit. The defense experts concluded that although
appel l ant suffered fromsone type of severe paranoid di sorder, that
he did not neet the criteria to be considered insane. (Vol. X1,
TR 378, 480, 513, 514). Appellant also has the capacity to tel
right from w ong. (Vol. XII, TR 482). In fact, one defense
expert, licensed Mental Health Counsel or and Sex Therapi st Susan

Laf ehr Hession, testified that she believed appellant’s paranoid
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i1l ness was | ess severe than it was when she first observed himin
1995. % (Vol. XIl, TR 483). M. Lafehr Hession testified that
appellant was an intelligent man and that he was capable of
under standi ng that he was not going to get out of prison. (Vol

X1, TR 488). And, one expert observed that appellant was doing
well in prison “academ cs.” (Vol. XII, TR 518). See e.q.

Muhammad v. State, 494 So.2d 969, 973 (Fla. 1986), cert. denied,

479 U.S. 1101, 107 S.Ct. 1332, 94 L.Ed.2d 183 (1987)(al t hough the
defendant’s proffer indicated the defendant suffered from nental
probl ens, “one need not be nentally healthy to be conpetent to
stand trial.”).

Aside from the fact that this information [defense expert
testimony] was not before the trial court at the tine appellant
chose to wai ve counsel 5, the | evel of conpetence required to waive

counsel is no different fromthat of standing trial. Godinez v.

Moran, 509 U. S. 389, 399, 125 L.Ed.2d 321, 332, 113 S.Ct. 2680
(1993). Al information available to the trial court suggested

t hat appel |l ant was i ndeed conpetent to waive the right to counsel.

1“According to Ms. Lafehr Hession appellant’s paranoid disorder
caused himto focus his anger and frustration agai nst honosexual s.
(Vol. XII, TR 490).

15See Watts v. State, 537 So.2d 699 (Fla. 4th DCA 1989)(Trial judge
did not err in failing to sua sponte appoint experts to exan ne
def endant who slept during much of his trial. Even though the
newf ound know edge that the defendant had been on drugs may have
affected his “sufficient present ability to consult wth his |awer
wi th a reasonabl e degree of rational understandi ng,” that know edge
cannot be attributed to the court at the tinme of trial)(enphasis in
original).
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As the Suprene Court noted in Godinez:

W do not nean to suggest of course, that a court is
required to nmake a conpetency determ nation in every case
in which a defendant seeks to plead guilty or to waive

his right to counsel. As in any crimnal case, a
conpetency determ nation is necessary only when a court
has reason to doubt the defendant’s conpetence. See

Drope v. Mssouri, 420 U.S. 162, 180-81, 43 L.Ed.2d 103,
95 S.Ct. 896 (1975); Pate v. Robinson, 383 U. S. 375, 385,
15 L. Ed.2d 815, 86 S.Ct. 836 (1966).

509 U.S. at 401 n. 13, 125 L.Ed.2d at 333 n. 13.

Appellant’s claimthat the trial court erred in allowing him
to represent hinself appears to emanate from a belief that
appel l ant’ s work experience, education, and nental health rendered
hi m i ncapabl e of conducting a conpetent defense. (Appel lant’s

Brief at 36). However, as this Court noted in State v. Bowen, 698

So.2d 248, 251 (Fla. 1997), the trial court is not required to
ascertain whether or not appellant was conpetent [legally] to

represent hinself:

...[We hold that once a court determnes that a
conpet ent defendant of his own free will has “know ngly
and intelligently” waived the right to counsel, the
dictates of Faretta are satisfied, the inquiry is over,
and the defendant may proceed unrepresented. See
FlaRCimP. 3.111.[]. The court may not inquire
further into whether the defendant “coul d provi de hi nsel f
with a substantively qualitative defense,” Bowen, 677
So.2d at 864, for it iswthin the defendant’s rights, if
he or she so chooses, to sit nmute and nount no defense at
al | .

Significantly, appellant had recently been convicted of First
Degree Murder after a jury trial and had been subjected to the

penal ty phase--i.e, appellant was presunptively conpetent to stand
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trial. Also significant was the fact that the trial court found
appellant to be an intelligent man, stating: “In dealing with you,
| have found you to be a fairly intelligent, bright young man.”
(Supp. Vol 1, TR 38). Appel l ant’ s correspondence to the tria
court reflected the ability to communicate effectively and
denonstrated an ordered, | ogical thought process. (Vol. Il, R 59-
60; Vol. 111, R 326-27). Appel lant was able to communicate
clearly with witnesses throughout the trial.® See e.g. Vol. III,
TR 327-28, 221-26. | ndeed, at the close of the State’s case
appel l ant argued a notion for a judgnent of acquittal displaying an
i npressive degree of |egal sophistication for a pro se litigant.
(Vol. 111, TR 350-51).

Based upon the record before this Court there is absolutely no
reason to second guess the trial court and find that appell ant was

sonmehow i nconpetent to waive the right to counsel

Appel | ant was remar kably adept at conducti ng cross-examn nation of
the State’s witnesses, including the use of prior statenents, e.qg:
“l am going to have M. Sosa bring you copies of
statenents that you nmde, sone of them are sworn
statenents, one of themis a deposition that you nmade on
12/ 1997 at a bond hearing and a statenent that you nmade
on March 20 of 1997, and a statenent of 8/4/95 that you

made, so you can have those up there with you.”

(Vol . X, TR 170).
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ISSUE 111

WHETHER USE OF A PRI OR CONVI CTI ON FOR ANOTHER
CAPI TAL FELONY OR OF A FELONY | NVOLVING THE
USE OR THREAT OF VI OLENCE TO THE PERSON AS AN
AGGRAVATOR UNDER SECTI ON 921.141(5)(b) OF THE
FLORI DA STATUTES | S UNCONSTI TUTI ONAL? ( STATED
BY APPELLEE) .

Appel I ant contends that Section 921.141(5)(b) of the Florida
Statutes in unconstitutional because it allows the State to use a
prior conviction in aggravati on based upon crimnal activity which
occurred after the murder for which he is being sentenced. The
St at e di sagrees.

O course, there is a presunption of constitutionality

inherent in any statutory analysis. Giffin v. State, 396 So.2d

152 (Fla. 1981); Scullock v. State, 377 So.2d 682, 683-4 (Fla.

1979). And, “all doubts as to the validity of a statute should be

resolved in favor of its constitutionality.” MKibben v. Mallory,

293 So.2d 48 (Fla. 1974). Appellant has not carried his burden of
establishing that Section 921.141(5)(b) is unconstitutional.

This Court has specifically authorized use of a prior
conviction under the exact circunstances presented in this case.

In Ell edge v. State, 346 So.2d 998, 1001 (Fla. 1977), the defendant

argued that it was inproper to consider a previous conviction for
murder as an aggravator under Section 921.141(5)(b), Florida
Statutes (1975) where the nurder “occurred after the killing in the

instant case.” This Court disagreed, stating:
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Such an assertion sinply does not conport wth a plain
readi ng of the statute. It is clear that the Legislature
referred to “previous convictions” and not “previous
crinmes.” It is apparent that the appellant had at the
time of the trial in this case been convicted of the
Nel son nmurder. ..

El |l edge, 346 So.2d at 1001. This Court observed that it had
previously held that “prior conviction” was the essential elenent

of that aggravating circunstance. Accord Daugherty v. State, 419

So.2d 1067, 1069 (Fla. 1982). Further, this Court stated in
Elledge that “the purpose for considering aggravating and
mtigating circunstances is to engage in a character analysis of
the defendant to ascertain whether the ultimate penalty is called
for in his or her particular case.” “Propensity to conmt violent
crimes surely must be a valid consideration for the jury and the
judge.” Elledge, 346 So.2d at 1001.

Aside fromthis Court’s specific prior approval of using prior
convictions in circunstances identical to this case, there is
nothing irrational in wusing prior murder and arned robbery

convictions as a statutory aggravator.!” Appellant’s convictions

YAppel I ant was on notice that any additional violent conduct m ght
subject him to enhanced punishnent. See generally Preston v.
State, 444 So.2d 939, 945 (Fla. 1984)(“the death penalty statute
itself puts a defendant charged with a capital felony on notice
that the provisions of 9211.141(5) wll be applied.”)(citing
Spinkellink v. Wainwight, 578 F.2d 582, 609-10 (5th GCr. 1978),
cert. denied, 440 U. S. 976, 99 S.Ct. 1548, 59 L. Ed.2d 976 (1979)).
Schmtt v. State, 590 So. 2d 404, 413 (Fla. 1991), cert. denied,
118 L.Ed.2d 216 (1992) (In other words, a due process violation
occurs if a crimnal statute's nmeans is not rationally related to
its purposes and, as a result, it crimnalizes innocuous conduct.
Art. 1, Sec. 9, Fla. Const.).
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for another nurder and robbery shed light on his character and
obvi ous | ack of regard for human Iife. Which this Court recognized

in Elledge and King v. State, 390 So.2d 315, 321 (Fla. 1980), cert.

deni ed, 450 U. S. 989, 67 L.Ed.2d 825, 101 S.Ct. 1529 ( ??? ) is a

valid concern in capital sentencing. See also Ruffinv. State, 397

So.2d 277, 283 (Fla. 1981), cert. denied, 488 U. S. 1044, 109 S. Ct

872 ( ??? ) (“Certainly the fact that a defendant has been found
guilty by a jury and adjudicated guilty by the trial court of such
violent crimes is material to this [death penalty] character
anal ysis.”).

Pardo v. State, 563 So.2d 77 (Fla. 1990), provides no support

for appellant’s position on appeal. In Pardo when this Court
stated “only the crimnal activity, not the convictions for that
activity, nust occur prior to the nurders for which the defendant
is being sentenced[],” it was discussing the trial court’s
application of a mtigating factor. The mtigating factor at issue
in Pardo was the absence of a “significant history of prior
crimnal activity.” Section 921.141(6)(a), Fla. Stat. (1993).

In Pardo the State appealed the trial court’s “refusal to
apply the aggravating factor of a prior conviction for a capital
felony to the final four nurder episodes.” 563 So.2d at 80. This
Court found that the trial court’s failure to consider
cont enpor aneous nurder convictions as an aggravator was i nproper,
stating that “[w e have consistently held that the contenporaneous
conviction of a violent felony may qualify as an aggravating
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circunstance, so long as the two crines involved nultiple victins
or separate episodes.” Pardo, 563 So.2d at 80.

In this case, the trial court was applying the statutory
aggravat or which specifically refers to prior convictions. Section
921. 141(5)(b), Fla. Stat. (1997). Consequently, this Court’s
opinion in Pardo actual Iy provi des support for the State’s position
on appeal --i.e, that a subsequent capital felony conviction may be
used as an aggravating circunstance in this case.

Appel | ant appears to challenge the statute for its vague and
broad definition of “prior conviction.” Appellant’s Brief at 41.
Appel lant’ s cryptic argunent to the contrary, the provisionis easy
to understand and sinple for the sentencing court to apply. There
i s not hing vague about the phrase “previously convicted of anot her
capital felony...” contained in Section 921.141(5)(b). In a
vagueness chal | enge, appel |l ant bears the burden of showi ng that the
statute is vague “not in the sense that it requires a person to
conform his conduct to an inprecise but conprehensible normative
standard, but rather in the sense that no standard of conduct is

specified at all.” Coates v. Gty of G ncinnati, 402 U S. 611,

614, 91 S. C. 1686, 29 L.Ed. 2d 214, 217 (1971). Qovi ously,
appellant was on notice that commtting any additional nurders
woul d subject him to severe penalties under the |aw That a
subsequent nurder could serve as an aggravator for an earlier

murder under Section 921.141 is not in any way unfair or
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constitutionally infirm?® See Lightbourne v. State, 438 So.2d 380,

385 (Fla. 1983), cert. denied, 465 U S. 1051, 104 S. C. 1330, 9

L. Ed. 2d 725 (1984) (noting that “[t]his Court has rul ed on nunerous
occasi ons uphol ding the constitutionality of the section [921. 141],
finding that the statutorily prescribed circunstances were not
vague but rather ‘provided [n]eaningful restraints and gui delines

for the discretion of judge and jury.””)(quoting State v. D xon

283 So0.2d 1 (Fla. 1973), cert. denied, 416 U. S. 943, 94 S. Ct. 1950,

40 L. Ed.2d 295 (1974)).

B\Whil e not raised as an issue in this appeal, the State observes
that the death penalty is appropriate and proportional in this
case. The purpose of a proportionality reviewis to conpare the
case to sim |l ar defendants, facts and sentences. Tillnman v. State,
591 So.2d 167, 169 (Fla. 1991). This Court has upheld death
sentences for defendants commtting simlar offenses wth fewer
aggravators and/or nore mtigation. See e.g. Hayes v. State, 581
So.2d 121 (Fla.), cert. denied, 502 U S. 972, 116 L.Ed.2d 468, 112
S.Ct. 450 (1991)( Hayes was an ei ghteen year old that vol unteered
to shoot a cab driver that he and hi s codefendant intended to rob);
Ganble v. State, 659 So.2d 242 (Fla. 1995)(twenty year ol d of f ender
with childhood abuse and neglect and severe enotional problens
killed landlord during robbery), cert. denied, 116 S.C. 933
(1996); Ferrell v. State, 680 So. 2d 390 (Fla. 1996) (deat h sent ence
affirmed where Ferrell shot his girlfriend in the head and the only
aggravator was a prior violent felony conviction, for second degree
murder); Duncan v. State, 619 So. 2d 279 (Fla. 1993), cert. deni ed,
126 L.Ed.2d 385, 114 S.C. 453 ( )(single factor of prior violent
fel ony convictions supported death sentence, despite existence of
numer ous nonstatutory mtigating factors).
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CONCLUSI ON

VWHEREFORE, based on the foregoing argunents and authorities,
the judgnent and sentence should be affirned.
Respectful ly subm tted,
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