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STATEMENT OF THE CASE AND FACTS
Appel l ee, the State of Florida, disagrees with and/or suppl enents
the Statenent of the Case and Facts contained in the initial brief,
as follows:
1998 Evidentiary Hearing:
The Honorabl e Robert K. Mathis, Grcuit Court Judge for the Seventh
Judicial Crcuit, Putnam County, Florida, held an evidentiary
hearing on April 24, 1998 upon Caim XX of the Florida Rules of
Crimnal Procedure 3.850 notion for postconviction relief filed by
Appel l ant, Richard Barry Randol ph. (R 5182). daim XX all eged:
Circuit Judge Robert R Perry, failed to

i ndependent |y wei gh aggravating and mtigating

ci rcunst ances by either expressly relying upon

findings prepared by the state attorney or

engagi ng in inproper ex parte conmunications

with the state attorney as to the findings to

be i ncluded i n the Judgnent and Sent ence

Id. The judgnent and sentence at issue was entered on April 5, 1989
and was attached to Judge Mathis’ order marked as Exhibit #1. Id.
At sone point subsequent to the entry of the judgnment and sent ence,
Randol ph cane into possession of “a copy of a draft Judgnent and
Sentence obtained fromthe state’s files under a public records
disclosure . . ..” 1d. at R5183. No evidence was produced which
established “how or when” the draft (admtted at the hearing as
Defendant’s Exhibit #1) “found its way into the state’'s files."!?
| d. Anot her docunent, “a yellow pad page with handwiting” was
al so “produced from the state’'s file.” | d. It contained "an

attorney’ s notes concerning the preparation of the information or

! However, the judge noted that Judge Perry’'s law clerk had
subsequent |y becone enpl oyed by the State and had taken “her copies
of final judgnents that she prepared” with her. Id.



indictment inthis case. . ..” Id. This docunent was adm tted as
Def endant’ s Exhibit #2. 1d.

On April 24, 1998, Judge Mathis held a hearing to “determne if in
fact the docunents shoul d have been identified by due diligence, if
not whether or not they raise grounds for a 3.850.” (R 5227).
CCRC I nvestigator Jeffrey Wal sh was the first witness. Id. at 5228.
In January, 1992, M. Walsh signed a public records request for
Randol ph’s attorney. Id. at 5230. 1In response thereto, the State
Attorney’s Ofice nade Randol ph’s files and records available for
exam nation and copyi ng. ld. at 5231. M. Walsh said that he
copi ed everything that was produced. Id.

M. Walsh identified a “judgnent and sentence, State v. R chard
Barry Randol ph. And it is dated April 5, 1989.” 1d. at 5232. On
Page 1, “a caret indicating that sonmething needs to be edited”
appears with “a blue ink circle around it,” and on page 2 “thereis
sone handwiting in pencil on the top.” 1d. The second page al so
contained “initials RR P.” at the place where the judge woul d sign
it. 1d. M. Walsh said that he did not receive that docunent when
he made the exam nation in 1992. 1d. However, it was “in the
materials turned over in *97 . . ..” 1d. at 5233.

CCR Attorney Martin McClain said he did not recall seeing the draft
judgnment and sentence in the disclosures received fromthe State
Attorney’'s Ofice in 1992. 1d. at 5268, 5271. M. McCain relied

on M. Walsh “to get all of the paper that was available.” I1d. at
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5287. Likew se, CCR Attorney Gail Anderson did not renenber seeing
the draft judgnment and sentence whil e representing Randol ph. Id. at
5296, 5300, 5303. CCRC enpl oyee, Peter Starr, said he conpared the
docunents fromtwo sets given to him and the draft judgnent and
sentence was not in the docunents represented to hi mas those from
the 1992 disclosure. Id. at 5314, 5319-21.

Assistant State Attorney, Panela Koller,? testified that she was
Judge Perry’'s law clerk at the tinme of the Randolph trial and
sent enci ng. ld. at 5322. She served in that capacity from
January, 1989 through April, 1992. Id.

Ms. Koller identified the draft judgnent and sentence as having
been typed on her conputer in Judge Perry’ s office. Id. at 5339.
However, she could not recall the copy of the docunment contai ning
the insert mark having been given to her. Id. at 5332, 5335. She
also identified the final judgnment and sentence signed by Judge
Perry and filed in this case as having been typed on that sane
conputer. |d. at 5337.

Ms. Koller said that Judge Perry determ ned that he was going to
sentence Randol ph to death prior to her preparation of the first

draft of the proposed judgnent and sentence. 1d. at 5340-41. He

2 Ms. Koller is presently an Assistant Attorney General at the
Daytona Beach office, doing non Capital Crimnal Appeals.
Col | ateral Defense Counsel described M. Koller, after her
testinony at the evidentiary hearing, as “obviously an extrenely
honest person, very credible . . ..” Id. at 5417

10



i ndi cat ed that he was concerned over a recent Florida Supreme Court
case in which this Court had remanded for a resentencing because
this Court could not tell fromthe order whether the trial court
woul d have sentenced t he def endant to death had there been only one
aggravating factor found. Id. at 5323-24. To insure that this Court
understood his intention was to sentence Randol ph to death even if
only one aggravator were found, the judge wanted specific | anguage
to that effect added to the draft judgnent and sentence which Ms.
Kol | er had al ready prepared. 1d. at 5351, 5355. M. Koller’s job
was to draft a proposed order in accord with Judge Perry’s verbal
instructions, give it to the judge, and he would determ ne which
facts and ot her | anguage to leave in and which to take out. Id. at
5340-41, 5356.

When Ms. Kol ler received the |anguage from M. Al exander, Judge
Perry was not present. Id. at 5325. Ms. Koller had already fully
typed the draft judgnment and sentence, and M. Al exander stood
behind her and recited the verbiage which she added to the draft
pursuant to Judge Perry’s instruction. Id. at 5324, 5345. That was
M. Al exander’s only contribution - he sinply provided the specific
| anguage the Judge wanted Ms. Koller to add to the existing draft.
Id. at 5355. Ms. Koller had no know edge of any contact between
t he judge and the prosecutor at which the defense attorney was not
al so present. 1d. at 5326.

Ms. Kol l er and Judge Perry prepared the final order, and “it didn’t

11



cone fromthe State Attorney’s Ofice.” 1d. at 5344. She “put it
on the conputer,” and the judge directed its content. Id. at 5349.
In fact, after the subject verbiage had been inserted, Judge Perry
again reviewed the proposed judgnent and sentence and inserted
addi tional | anguage about the circunstances of the brutal assault
upon the victim 1d. at 5345, 5349.

Finally, contrary to Randol ph’s contention in his initial brief,
Ms. Koller did not testify that Judge Perry “had a fully fornmed and
fixed intention of sentenci ng Randol ph to death before the penalty
phase, before the jury deliberated its recomendati on, and before
the final sentencing hearing.” (IB at 62-63). Rather, she said
that she did not renmenber how soon after Randol ph was convicted
that she | earned that Judge Perry i ntended to sentence Randol ph to
death. 1d. at 5353. She did know that “he never intended to do
anything else.” I1d. M. Koller opined that the judge felt that
way “once he heard the evidence at the trial,” but she added that
she did not know specifically when he made the decision. 1d. at
5353- 54.

Randol ph’ s next w tness was Defense Counsel Howard Pearl, who had
served as a Public Defender in the Seventh GCircuit for
“It]wenty-six years.” 1d. at 5359. M. Pearl knew of no ex parte
comruni cati on having occurred in regard to Randol ph’s case. Id. at
5360. He had not seen the draft judgnment and sentence nmarked

Exhibit 1 prior to entry of the “actual judgnment and sentence.”
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ld. at 5361. M. Pearl had no doubts in his mnd that Judge Perry
fully i ntended to gi ve Randol ph death once the jury recommended it.
ld. at 5363.

Randol ph produced Thomas Vastri ck who was accepted by the judge as
an expert in handwiting analysis. ld. at 5373, 5386. M .
Vastrick conpared the initials on the draft judgnment and sentence
wi th known handwiting sanples of Judge Perry, and did not believe
that Judge Perry wote the initials on the draft.? ld. at
5387-5393, 5404. Judge Mat his concl uded that he had no doubt “that
Judge Perry didn't sign it,” referring to the initials on the
draft. 1d. at 5396. Due to the very significant possibility of
contam nation, the expert could not say wth any definitive finding
who wote the initials and date on the draft judgnment and sent ence.
| d. at 5398-5400, 5405. He also agreed that physical ailnents or
characteristics, of which Judge Perry had several, can i npact
one’s witing. 1d. at 5410-11

The State’s only witness at the hearing was Robin Strickler. 1d.
at 5370. He was in charge of disclosing the public records in
Randol ph’s case pursuant to a request therefor. I1d. at 5370-71.
He recalled providing everything in the possession of the State
Attorney’s Ofice except the “actual attorneys’ notes, handwitten

notes” to CCR. Id. at 5371

*However, he declined to say “absol utely, one hundred percent”
that Judge Perry did not nmake those initials. 1d. at 5404.

13



On May 14, 1998, Judge Mathis issued his order denying C ai m XX of

the Rule 3.850 notion. (order at R 5184). In so doing,

concl uded:

Even t hough the contact between Ms. Kohler (sic)

and assistant state attorney Al exander may
have been inproper, it did not deal in any way
with the judge’ s independent weighing of the
aggravating and mtigating circunstances and
his determnation to inpose a sentence of
death. This contact was purely mnisterial in
nat ure concerni ng wordi ng of the Judgnment and
Sentence on one narrow issue to express the
judge’s w shes. There was no evidence
presented that Judge Perry failed to
i ndependently weigh the aggravating and
mtigating circunstances to determ ne whet her
the death penalty should be i nposed or that he
failed to do so before directing his | aw cl erk
to prepare the Judgnent and Sentence.

that Judge Perry intended to inpose the
death penalty was in fact just that - her
opinion. . . . There is no evidence that the
trial judge made any decision prior to the end
of the penalty phase and prior to weighing the
aggravating and mtigating circunstances to
i npose a sentence of death

(order at 5183-5184).

1997 Evidentiary Heari ng:

Def ense Counsel Pearl also testified at the 1997 evidentiary

heari ng.

(R 3173). He handl ed Randol ph’s case in 1988 and 1989, *

4 Randol ph’ s Judgnment and Sentence are dated Apri

14
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and tried “conservatively 175" capital cases during his career.?®
Id. at 3174, 3223. He was a Special Deputy of Marion County,
resigning as such on May 1, 1989. 1d.

As a Special Deputy, M. Pearl had no position of authority. Id.
at 3175. In fact, the Sheriff “made it crystal clear” that “[h]e
didn't want nme playing | aw enforcenent officer.” |Id. at 3228. The
title nmerely enabled him to lawfully carry a conceal ed weapon
statewde. Id. at 3177. He was not paid, did not conplete a W2
or W4 form did not wear a deputy uniform was not given a patrol
car or any other equipnent, never nmade an arrest or stop, and was
never asked to perform any deputy services. 1d. at 3229-30.

M. Pearl’s status as a Special Deputy did not inpede or infringe
upon his ability to defend his clients. 1d. at 3232. It had no
effect on the defendants. Id.

He rarely carried the weapon in a courtroom and he did not carry
one during Randol ph’s trial. 1d. at 3178. M. Pearl said that he
woul d not have accepted a Speci al Deputy appointnment in the Seventh
Judicial Crcuit (where Randol ph’s case was tried) because he woul d

have regarded it as “an appearance of a conflict of interest,”

*He tried some 70 to 75 jury cases involving the death penalty
prior to handling Randol ph’s case. [|d. at 3223. Throughout that

time, he was “sole counsel.” 1d. at 3224. He was often successful
“IT'a]ll of the way from not-guilty jury verdict in a nunber of
cases, on up to negotiating . . . alife sentence instead of death

.. . and | tried to a jury and the jury canme back with a sentence
of life.” 1d. at 3226.
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al though it would not have been such a conflict. I1d. at 3178.
M. Pearl was not contacted prior to the filing of the Rule 3.850
to ask whether an action was a strategic decision. 1d. at 3233.

He was not given even “a piece of paper to |look at,” despite it

being sone *“eight years since the trial.” | d. M. Pearl had
little “independent nenory” of his actions in this case. Id. at
3234. However, the prosecutor gave him a copy of his closing
argunent “[a]nd that awakened sone nenories in ny mnd . . . that
was some assistance to ne.” 1d. at 3260.

M. Pearl testified that it was his “practice in . . . every
capital case, to enploy . . . Dr. Harry Krop, who was . . . a

wel | -known forenost expert in this state on the death penalty in
crimnal cases.” I1d. at 3181. He “left it to himto inquire of
and interview M. Randol ph to find out whatever he wanted to
know as an expert in the area of nental health.” 1d. at 3181-82.
He left it to Dr. Krop to “interviewthe persons that M. Randol ph
m ght indicate as having know edge of his prior life.” ld. at
3182. After Dr. Krop conpleted his evaluation, he gave M. Pearl
a report of his findings. Id.
M. Pearl he did not have the nanme of Ronzial WIIlianms, but would
have given the information to Dr. Krop had he had it. 1d. at 3188.
He was “frustrated by what his girlfriend, Janene, said” about

Randol ph’ s usage of crack cocai ne. | d. Nei ther did he get the

16



nanmes of any Ti not hy Cal houn, M chael Hart, or Janes Hunter.® Id.
at 3183, 3188. M. Pearl comrented: “The thing that nystifies ne
is why M. Randol ph, when he was examned by Dr. Krop, didn't
reveal the nanes of these persons . . .."7 ld. at 3189.

He left it up to Dr. Krop to nmake records requests fromschools or

the Arny. 1d. at 3190-91. He said that “Dr. Krop . . . would be
the judge, really, of what was relevant . . . that mght help us to
present to the jury mtigating circunstances.” 1d. at 3191-92.

M. Pearl testified that “[i]t would not have been ny practice to”
call M. Randolph’s relatives to testify at the penalty phase. Id.
at 3194. He preferred to present mtigation through Dr. Krop
because “his testinony is a history of a patient, is an exception
to the hearsay rule. So, | get it in through himand | don't have
to worry about |oose cannons on the deck.” ld. at 3194-95. In
fact, he did not feel that Randolph’'s parents were “being
particularly candid in the affidavits | saw. And counsel |ike John
Tanner woul d have handed themtheir heads. But | was able to avoid

that by using Dr. Krop instead.” I1d. at 3250. M. Pearl testified

®He said that he “didn’t call them because |I didn’'t know they
existed. | would not have called them probably anyway.” 1d. at
3260.

I'n deciding whether to present a witness, one would need to
consider “[h]is reputation in the community, whether he hinself is

a drug dealer.” 1d. at 3246. One al so needed to consider the
W tness’s deneanor and “the very real possibility of a negative
backl ash” in deciding upon “a trial strategy.’” |1d. at 3247.

17



that Randol ph was a cooperative client, and he “would have
expected” himto “have disclosed the nanes of these people to Dr.
Krop so he could get in touch with them?”8 ld. at 3180, 3197

This approach was definitely a tactical decision M. Pearl made.
| d. at 3250.

M. Pearl hinself talked to Janene. |[|d. at 3198. She “testified
that she was able to recognize when [Randol ph] was under the
i nfl uence of crack cocaine. And on that norning he was normal and
his faculties were not inpaired.” Id. at 3199. Janene “saw him
i mredi ately before he departed for the Handy-Way,” and she “was of
the opinion that he was not under the influence.” 1d. at 3201,
3247. M. Pearl felt “that crack cocaine addiction . . ., if his
faculties had not been inpaired on that norning, would have been
irrelevant.” 1d. He added that in any event, “crack cocaine
addiction is not aterribly good mtigator in Putnam County.”® Id.
at 3200. He nonet hel ess argued Randol ph’s addiction as mtigation,
i ncludi ng that he di scovered drugs while in the Arny. 1d. at 3248.

He established that Randol ph had a history of using crack cocaine

.M. Pearl “wouldn’t have wanted those people [Ti nothy and Pearl ]
up on the witness stand being cross exam ned by John Tanner. John
Tanner is a very, very good prosecutor and a good |l awer. He would
have torn themapart.” 1d. at 3251.

® M. Pearl drew upon his vast experience w th Putnam County
juries in deciding what “avenues to take in the defense” of
Randol ph. 1d. at 3226.

18



| d.

through Dr. Krop. 1d. at 3239. At the hearing, M. Pearl admtted
that “certainly [Randol ph’s] entry into the store for the purpose
of getting noney was purposeful and voluntary.” ld. at 3240
Randol ph al so purposefully took out a video canera at the scene in
an attenpt to avoid being identified and/or caught. |Id. at 3241.
Li kewi se, Randol ph had to nake an adjustnment to his robbery plan
when the clerk “got in the way.” ld. at 3241-42. M. Pearl
testified that a story “that he was in sone cloud, drug-induced
stupor and was just acting without mnd or w thout understanding”
“woul dn’t play in Putnam” [|d. at 3242.
Regardi ng the comm ssion of a sexual battery, M. Pearl|l testified:
. . M. Randol ph said that one of the things he
did was to commt a sexual battery upon the
| ady because he said it would m sl ead people
into thinking that the person who commtted
that crime was sonebody who was i nsane, crazy,
out of control.
at 3202. Randol ph “confessed to it. He left nme in a very poor
position.” Id. Thus, M. Pearl was “not in a position to deny it
or totry to change the facts . . ..” Id. at 3203.
Later, Randol ph told the police that “he had not actually done
that” (penetrated her). ld. M. Pearl said that he
didn’t want the jury to get the idea that this
man was tal ki ng out of both sides of his nouth
and telling different stories. | would rather
that they believed that at |east he was
telling the truth about what he did, because

that m ght get the synpathy or understandi ng
of a jury such as we get in Putnam County.

19



| didn't intend for himto testify. But at
|l east the jury could see that he was being
remorseful by being truthful in making a
confession to the police when he got caught.
And that was one of the few things he left ne
totry to work with.
: [I]n his confession he said that [he]
garroted the | ady at | east tw ce, beat her and
he cut her. And whether or not he raped her
was not really all that inportant.

I d. at 3203-05. Randol ph al so detailed his guilt of the nurder. |Id.
at 3236. Mreover, “cleaning |ladies or sonething |like that” saw
Randol ph exiting the Handy Way and “recogni zed him” identifying
hi mby name. 1d. at 3235. These persons found the nurder victim
naked bel ow t he wai st and brutally beaten. 1d. at 3236. M. Pear
was left with “[n]Jot nuch of a defense at all.” 1d. at 3236.
Regar di ng aggravators, M. Pearl said that “[i]f it had been proved

[he] saw no reason to deny it.” ld. at 3215-16. He
testified: “Based on ny experience with Putnam County juries
they don’t accept voluntary intoxication with drugs as a defense
to a capital crine.” 1d. at 3237. However, he said that it m ght
be considered as a non-statutory mtigating circunstance. 1d. at
3243. He opined that no Putnam County jury would be receptive to
a defense that this nurder was less than first degree hom cide.
ld. at 3245. He added: “[T]rial counsel on both sides have to

maintain with the jury sone senblance of believability,

credibility. | f you ever lose that, your whole case is out the

20



door.” 1d.

M. Pearl adamantly denied that he conceded the aggravating

circunstance regarding flight or nurder to avoid arrest. | d. at
3252-53. He asked the jury for nercy, and “certainly did not
concede the death penalty.” Id. at 3254, 3255.

Regarding his failure to object when the prosecutor nentioned
putting an old dog to sleep, M. Pearl said “[t]hat is |awer’s
hyperbole.” Id. at 3256. The context was that people sonetines
have to make difficult decisions. Id. M. Pearl explained that if
he “objected to that the jurors would have thought that what he
said had hurt me very badly. | just let it pass.” Id. He felt
that it was “a great difficulty in their mnds about voting for
life” after what Randol ph had done to his victim I1d. at 3257.

Ti mot hy Randol ph testified that he provi ded food, shelter, and | ove
t o Randol ph throughout his entire life. Id. at 3641, 3643. He,
and his wife, Shirley, |oved Randol ph just as much as their other
son. |d. at 3641. Wth the exception of a single occasi on when he
saw Randol ph asleep in a car, he never saw hi ml|ooking |i ke he was
on drugs; rather, he | ooked |ike he was “fine.” 1d. at 3641-42.

Randol ph “[wouldn’t follow the rules,” and eventually his father

©YHe explained: “W all tend to wander off course now and then.
And certainly the dog analogy didn't conme through as anything
really clear. But | didn't want to object to it because | thought
that the jury would feel that he really said sonething very
inportant.” 1d. at 3256.

21



beat hi m because he “got tired of tal king and saying things over
and over and . . . he just didn't do it.” ld. at 3642. He
puni shed himin an attenpt to straighten out his life. Id. at 3643.
Randol ph was “[d]isruptive” in school, but never skipped because he
knew “[t] hat definitely wouldn’'t be tolerated.” | d. at 3644.
Randol ph hid from his parents that he was “nustered out of the
Arny.” 1d. at 3641. However, after his return from the Arny,
Timothy and Shirley continued to provide himwth clothes, food,
and necessities. 1d. at 3643. Randol ph’s father pleaded with his
son to get a job, but Randol ph would not keep a job and |ived off
of his parents. [|d. at 3642-43.

Ti not hy recal | ed bei ng contacted by “soneone” who “called nme to ask
me about him” 1d. at 3645. He attended Randol ph’s sentencing
proceedi ng. 1d. He said that if asked, he would have said that
Randol ph was not |ike the other nmurderers because he had | oving
parents who provided for himand tried to put him on the right
course in life. 1d. at 3645.

Randol ph’ s step-not her, Shirl ey Randol ph, testified on his behalf.
|d. at 3647-48. She married Randol ph’s father, Tim when Randol ph
was 10 years old. Id. at 3648. She and Tim had a son, Jernaine,
whom Randol ph got along with “[v]ery well.” 1d. at 3649. She and
Randol ph “had a good” rel ationship. Id.

Ms. Randol ph and Ti nothy did everything they could to provide well

for Randol ph as he grew up. Id. at 3655. She said that Randol ph
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“never got angry or anything,” or did not express those feelings,
al t hough he would sonetines “cry.” 1d. at 3649.

M's. Randol ph said that Randol ph went to live wth his adoptive
not her, Pearl, “during his senior year of high school.” 1d. at
3650. She did not renenber any other contact between the two of
them 1d. at 3650-51.

As a student, Randol ph “was okay.” 1d. at 3650. Ms. Randol ph
signed for himto join the Arny. ld. at 3656. Randol ph “never
held down a job.” Id.

M's. Randol ph did not think that Janene, who was “[v]ery young,”
was able to take care of the baby she and Randol ph had. 1d. at
3653. However, she only saw Janene, Randol ph, and the baby two or
three tines after Randol ph noved to Florida. 1d.

M's. Randol ph never really had any suspicion that Randol ph was
using drugs. Id. at 3653-54. She was not contacted by anyone on
Randol ph’s behalf during trial. I1d. at 3654. She lived in
Lakel and, and had she been contacted, she would have been willing
to talk to them 1d.

Randol ph’ s adoptive nother, Pearl, testified at the hearing. 1d.
at 3658. Pearl “stayed honme with the baby for about two years and
then | went to work.” 1d. at 3662. She worked “9:00 to 5:00,” and
Ti mot hy worked at night. Id.

Pearl said she did not think that Randol ph acted normally because

“[hlje cried a lot” and was “fussy.” Id. 3662-63. She clained that
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“[h]e used to have tantruns and gritting his teeth and do unusual

things.” 1d. at 3663. She further conplained that “his hands
didn't develop right, nor his feet.” | d. She felt that the
adopti on agency had not been truthful intelling themthat Randol ph
was a normal, healthy baby. 1d. at 3664. Pearl said that Randol ph
refused to accept that he was adopted, and he “cried and screaned.”

|d. at 3664-65.

Pearl said that she |oved Randol ph and provided him “love and
affection.” 1d. at 3676, 3678. She cared for him the best she
could when he was growing up. 1d. at 3677. Throughout all timnes
he was with her, Randol ph had enough food to eat, a roof over his
head, and clothes on his back. Id. at 3678. She tried to teach him
right from w ong. ld. at 3677. She said that Randol ph had no
problenms in school at |east not until after she noved to North
Carolina. 1d. at 3677. Randol ph was happy when he was with her.

| d. at 3678.

According to Pearl, Randol ph first |earned that Ti nothy was tal ki ng

to “other wonmen” on the phone when Pearl was not hone. I d. at
3665. He “crawl ed upstairs one day . . . [and] picked up the phone
and he would listen in on the conversation . . ..” 1d. at 3666.

“That affected hima lot. Knowi ng that his father was doing that
to ne.” Id. One day, Randol ph asked her not to spank him and
after she prom sed not to, he told her about the other wonen. Id.

at 3665-3667. At sone point thereafter, Tinothy left her. 1d. at
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3667, 3668. Randol ph was “about 7.” 1d. at 3669.

Pear|l recounted a tine when Tinothy beat Randol ph “bad with that

belt.” 1d. at 3668. She also clained that Tinothy “fought me one
time and he beat ne with a broom” 1d. She “called the cops.”
Id. at 3668.

Pearl said that she becane so upset and “hurt” when she | earned
that Tinothy was going to remarry that she went to live with her
father in North Carolina. |1d. at 3671. She drank “sone beer” to
hel p her deal with the hurt. Id.

Pear| claimed that Randol ph stayed with Ti nothy during the school
year, but during the “sumrertine he would conme with nme in North
Carolina . . ..” 1d. at 3670. “[T]he last year of his school he
cane and lived with ne for that year, and graduated from Merri
Skeet School . . ..” Id. at 3672. She said that Randol ph
continued to have “tantrums” and “[g]rit his teeth” during his
seni or high school year. |Id. at 3675.

She was living in North Carolina and was contacted when Randol ph
was arrested for the instant sexual battery and nurder. Id. She
was not contacted by Randol ph’s defense team 1d. at 3675-76. Had
she been, she would have been willing to testify as she did at the
hearing. 1d. at 3676.

Randol ph’ s next witness was M chael Hart, a resident of the “[d]rug
area” of Palatka, Florida. Id. at 3682. He net Randol ph on the

“[b] asketball court.” 1d. at 3683. He saw Randol ph do “[a] bout
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two or 300" dollars worth of crack cocai ne. Id. at 3689. \Wen
Randol ph was high on crack, his “[e]yes get big. And he just be
wal ki ng. He didn’t know nobody.” [Id. at 3690.

M. Hart said that he first net Randol ph “[aJbout ‘86 . . . [o]r
“87,” and the |ast day he saw Randol ph snoking crack was “’90

“91.” I1d. at 3692. He said that he saw Randol ph snoking “[m ostly
every day.” 1d. at 3090. He admtted that he had “never seen him
snoke it in jail.” Id. at 3692.

On cross, M. Hart admtted that he had only seen Randol ph snoke
crack “[a]bout two or three tines” total.?! Id. at 3694. Still

|ater, he said that it “[n]ight have been in the eighties when he
[ Randol ph] was snoking.” 1d. at 3695. He then clained to have
known Randol ph for “[a]bout a year.” [Id. at 3695.

M. Hart said he would have testified back in 1986 had he been
asked to. Id. at 3691. He had been convicted of a felony, or a
crime involving dishonesty, two tines. Id. at 3695. The tria

judge declared himincredi ble, unworthy of belief, and struck the
entirety of his testinony. |[|d. at 3698-99.

CCR next presented Ronzial WIIlians, a resident of the County Jail,

recently incarcerated for violating the probation he was on for

1 On redirect, he tried to explain his earlier “nostly every
day” testinmony with: “Every time | go up there | see him Every
time | goup there.” I1d. at 3696. Thus, he testified that he went
“up there” two or three tines total
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mansl aughter. |1d. at 3704. M. WIIlians call ed Randol ph “Shorty”
and recal l ed that he “noved in the neighborhood in *87.7% |d. at
3704. Randol ph woul d pick himup and they would ride around while
WIlianms snoked “weed,” and Randol ph snoked “crack.” 1d. at 3705.
He sai d Randol ph woul d “have nobod sw ngs” and “tal ked to his-self.”
ld. at 3706. When Randol ph wanted “sone nore,” he would “get
anxious.” 1d. at 3706.

W lians cl ai mred he and Randol ph “was together, the night before it

all happened.” 1d. at 3709. He said that Randol ph took himto
Wel aka to see his “finance” or “friend.” 1d. at 3719. They left
about 5:00 PM and returned to Palatka. 1d. Randol ph “went hone

for a couple of hours,” and then picked up WIllians again and “we

went out in the country and stayed out there . . . until about
9:00.” 1d. They rode around with sonme “other friends of mne,”
until “about 11:00,” and then separated. | d. Randol ph snoked

crack throughout this tine. Id. WIllians estinmated it at “[ a] bout
$100 worth.”® 1d. at 3723.
Randol ph’s attorneys did not contact himuntil 1993. 1d. at 3711

He had been convicted of a felony “[a] bout three” tines.

12 “The nei ghborhood” was the “North side of Palatka.” |Id.
at 3705.

13 Later, he said Randol ph snoked about $300 worth, and still
| ater said that he did not know that he finished the $300 worth he
had taken possession of that day. 1d. at 3726.
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Randol ph presented Dr. Hyman Ei senstein. 1d. at 3365. The doctor
testified that although it would have been beneficial to himin
reachi ng an opi ni on about Randol ph, he did not reviewthe interview
and testing information contained in Dr. Krop's file. 1d. at
3438. He did not limt hinself to evaluating the materials that
were available to Dr. Krop at the tinme of the trial. ld. at
3439-40. Neither did he talk to either Dr. Krop, or Dr. WIder.
Id. at 3445. Dr. Eisenstein acknow edged that Dr. WIder, an MD

reached an opinion contrary to his in regard to the “organicity
damage” Randol ph cl ai ns. |d. at 3446. | ndeed, he acknow edged
t hat psychol ogi sts “could all very properly . . . reach different
concl usions” than he did about Randol ph. 1d. at 3460.

Moreover, Dr. Eisenstein conceded that he did not read the tria

transcripts and was not aware of the evidence given by the
w tnesses. 1d. at 3465. The only facts of the crinme which he had
were those “read i n the background materials provided by CCR " |d.
The doctor adm tted that Randol ph understood that what he was doi ng
(robbery/ murder, etc.) was wong and that he fully planned the
robbery. I1d. at 3460, 3467. According to the doctor, Randol ph’s
“lack of planning was the inability to change, the inability to do
sonet hi ng ot her than, would have been nore appropriate, given the

ci rcunstances that arose,” i.e., the victimarriving at work during

“He said he asked CCRC for a copy of sanme, but it was not
provided. 1d. at 3438-39.
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the robbery. Id. at 3467-68. Randolph’s IQis “in the | ow average
range.” 1d. at 3467. Dr. Eisenstein was unwilling to admt that
“when the original plan went bad, he devel oped a new pl an to escape
.7 1d. at 3468. Rel uctantly, he admtted that Randol ph’'s
taking the car keys so he could |eave was a plan. 1d. at 3468
Li kewi se, he put on a Handy-Way uniformto avoi d arousi ng suspi ci on
and renoved the video canmera because he did not want to be
identified. 1d. at 3469-70. The only basis for his opinion that
Randol ph had difficulty planning was that he was unabl e to open the
safe: “Even if he knewthe nunbers he couldn’t renenber the nunbers.
He couldn’t get the sequences straight. And he couldn’'t get the
safe open.” Id. at 3507. He dism ssed the many other planning
activities as “very much rote, behavior of saving oneself.” Id.
The doctor explained his belief that the fact that Randol ph was
adopt ed was nonstatutory mtigation. |d. at 3488. He said that
“attachnent theories would apply to the case of any adoptive
i ndi vidual that does not know their biological parents.” Id. at
3489.
Randol ph al so presented Dr. MIton Burglass, who “was asked to deal
with the intoxication issue only.” Id. at 3517, 3576. Neither was
he asked to “render an opinion about the effects of
intoxication on the elenments of the offense or on the question of
sanity.” 1d. at 3576. Moreover, this doctor said that he had not

rendered an opinion that Randolph qualifies for the statutory
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mtigator of extreme nental or enotional disturbance. 1d. at 3569.
He specifically declined to opi ne what the appropri ate opi ni on based
on intoxication would have been at the tine Dr. Krop testified,
stating “[i]t is just too far back.” Id. at 3570. After all, he did
not know the crimnal history or personal history Dr. Krop had
obt ai ned from Randol ph, had not talked with Dr. Krop, and had not
seen police reports or Randol ph’s statenents to police. 1d. at
3572-73, 3580. Neither was he provided wth the testinony fromthe
guilt or penalty phase.'® Id. at 3574-75. He asked CCRC for
not hi ng; rather, “CCR decided what to send ne.” 1d. at 3575.

Dr. Burglass opined that the “classic voluntary intoxication”
instruction “is based on [the] al cohol nodel” and “is i nappropriate
for cocaine.” Id. at 3578. However, he admtted that Randol ph’s
“pur poseful conduct in commtting the crinme, fleeing the crine and
attenpting to avoid capture for the crinme” was relevant to his
anal ysis. Id.

Randol ph told Dr. Burglass that he had done either “$1, 200 or $900”

worth of cocaine hinself the night before the crine.® Id. at 3580.

15 Wth one exception - he had read Dr. Krop’s penalty phase
testinony. |d. at 3571.

*He had told Dr. Eisenstein that he had done $400 worth of
cocaine that night. 1Id. at 3496. Al so, sonetines, Randol ph told
Dr. Burglass he had not used all of the cocai ne he had that night,
but other times, he said that he had. ld. at 3581. Mor eover
there was no indication as to the “purity” of the cocaine, or the
anount that any dollar anmount would buy. 1d. at 3586.
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The doctor said that individuals build up a tolerance to cocaine
over tine. ld. at 3582. These people can wal k, talk, and act
normal Iy while on the drug as long as the dose is not too high. Id.
at 3583. Randol ph’s ability to fornmulate a plan would have been
detrinmentally affected were he under a hi gh dose of cocaine at the
time of the crine. 1d. at 3594.

Dr. Burglass was not aware of Janene’s testinony regarding
Randol ph’ s deneanor shortly before the nurder. 1d. The only way
he knew that Randol ph was on cocaine at the time was through
Randol ph’s self report and the affidavit of Ronzial WIllianms. 1d.
at 3585.

Dr. Burgl ass said that although he |isted several itens as potenti al
mtigation under the “neurospychiatric history” portion of his
report, he was not rendering an opinion that any of themapply to
Randol ph. 1d. at 3588. He also agreed that “thinking to put on a
Handy-Way uni formand grab the victin s keys, |ock the store behind

you and then tell the people that you run into as you are |eaving

the store that Ms. Ruth’s car broke down, | amgoing to go and get
her” indicated abstract reasoning. 1d. at 3595. Likew se, tearing
down t he video canera indi cated such reasoning. |d. These matters

“are inportant factors to be considered” in determ ning whether
Randol ph was under a high dosage of cocaine at the time of the
crine. Id. He indicated that he was not aware of those factors

when fornul ati ng, and expressing, his opinion in this case. 1d.
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Trial:
At the penalty phase of the trial, Randol ph presented his nental
state expert, Dr. Harry Krop. (DAR 1706, 1713). Dr. Krop saw
Randol ph in October, 1988 and February, 1989 and “conducted
psychol ogi cal and clinical interviews on both occasions.” 1d. at
1716, 1717. H's testing was extensive and included intellectual
screening. Id. at 1717-109. He determ ned that Randolph is of
“average intellectual ability.” 1d. at 1719-20.
In addition to his eval uati on of Randol ph hinself, Dr. Krop revi ened
“a packet of information” that Defense Counsel had provided. The
packet “included various wtness statenents and investigative
mat eri al describing the investigation by the detectives, and vari ous
interviews . . ..” Id. at 1720. He al so “had an opportunity to
speak to M. Randol ph, the father of the Defendant . . . by phone
on February 20th, *89.” Id. He also “contacted Janene Betts” who
was Randol ph’s girlfriend, and spoke with “Mss Betts’ nother
during that interview by phone.” 1d. He al so received “sone
corroboration and i ndependent reports” by Ms. Betts’ father. Id.
at 1722. Subsequently, he “also reviewed two depositions by
Det ective Hord and Detective Brown in this case.” |d. He also took
a history from Randol ph. 1d. at 1721.
After all of this testing, interviewng, and evaluating, Dr. Krop

concl uded t hat “none of the statutory mtigating factors ... existed
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froma psychol ogi cal point of view” 1d. at 1725. He said that

“Ia]ln individual can certainly be intoxicated by al cohol or drugs

and still not suffer extrene enotional disturbance.” Id. at
1725- 26. He concluded that “[b]Jased on ny interview with his
father, . . .” Randol ph has “atypi cal personality disorder.”! 1d.

at 1726. Dr. Krop adm tted that psychol ogi sts’ opinions often vary
consi derably because “there’s sone subjectivity that goes into” the
eval uation and di agnosis process. |d. at 1729-30.

Dr. Krop testified that Randol ph “had psychot herapy for about a year
when he was in the third grade.” Id. at 1728. “He was referred by
his teachers because he had difficulty getting along wth other
people in school. Randolph’s father . . . took himfor therapy.”
ld at 1828..

Dr. Krop described mtigating circunstances as “any conditions which
can hel p explain the particul ar person’s behavior at the tine of the
of fense, or perhaps explain future behavior . . ..” 1d. at 1730.
He proceeded to relate “portions of his history and background” that
he “found to be significant.” |Id. at 1732. Dr. Krop related that
Randol ph was adopted at “about five-nonths old.”

As related by the nental health expert Randol ph’s adoptive nother

17 Atypical personality disorder “means the person has several
traits, but we cannot classify it as any one kind of personality
di st ur bance.” ld. at 1728. It is a “disorder which we cannot
docunent . . ..” 1d. at 1747.
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was “enotionally unstable.”!® ld. at 1733. Randol ph “was
physically abused by his father on occasions . . ..~ | d.
Randol ph’ s father, however, did not regard the incidents as abuse,
but described themas “discipline.” 1d.

Dr. Krop opined that Randol ph’s short stature “has always been a
probl enf for him ld. at 1734. He “was always trying to prove”

hi msel f, “by participating in sports and by doing the best he could

in school.” | d. Randol ph “passed” and “graduated from high
school .” | d. He joined “the Arny and received an honorable
discharge.” I1d. “[D]lespite sone of these enotional deficiencies
on his part he did relatively well.” Id.

Randol ph “began using drugs in the Arny,” He started with marijuana
and “progressed to the use of cocaine.” Id. at 1734. “In 1984 he
began using crack cocaine.” 1d. at 1734. “[Hlis girlfriend and his
girlfriend s nother said they noticed changes, particularly inearly
‘88 when apparently his crack habit increased.” 1d. at 1735. “[H e
was nore irritable, his nood changed on a nore regul ar basis, his
t enper becane nore easily to. . . fly off the handle.” Id.

Randol ph conpl et ed cooki ng and di etary school and “got a certificate
from Queensborough Community College in New York as a dietitian.”

ld. at 1750. Dr. Krop described Randol ph’s “vocational history” as

®* Randol ph’s adoptive parents were told that his biological
parents “were two col | ege young adults who had a baby and put it up
for adoption. Id. at 1753.

34



“very unstable.” 1d. He kept jobs for very short terns. I d
“[T]he position that he had at the store in which the nurder
occurred . . . he only held for a few weeks, and had difficulty on
that job.” 1d. at 1736.
Dr. Krop diagnosed him as “a crack cocaine addict, or in
psychol ogi cal terns a drug abuser.” 1d. at 1736. He expl ai ned that
“the person’s personality is affected not necessarily by an
i mredi ate i ngestion of the drug, but an overall drug use tine.” Id.
at 1736. This, in turn, affects behavior. |Id. at 1736-37. Dr. Krop
said that in his opinion, Randolph’'s “thought processes and
personality was certainly being influenced by his drug addiction .
at the tine of the offense.” 1d. at 1737. Dr. Krop expl ai ned
that with crack cocai ne, “the behavior is not directly correlated to
t he use.” ld. at 1739. However, he nmade it clear that he was
basing his opinion in regard to drug use “only on self-report and
the reports of others that he was generally using the drug.” 1d. at
1754. He admtted that in regard to the instant attack and nurder,
Randol ph was not intoxicated on drugs at the tine, at |east “[n]ot
to the extent where it had a significant inpairment on his
functioning.” |Id. at 1754. He added that Randol ph is responsible
for his acts. Id.
Based on his discussions with Randol ph, Dr. Krop |earned that
Randol ph’s primary notive for robbing the conveni ence store was “in

order to get noney to support his habit.” 1d. at 1740. He al so
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opi ned that Randol ph” appeared not only depressed and upset about
the fact that he was [in] serious legal trouble, but also not only
that he regretted what had happened, but he also felt very ashaned
and very enbarrassed about what had happened, that he | ost control
like that.” 1d. at 1741. Dr. Krop added: “[T]his is a subjective
opinion . . ., but it appeared that he was renorseful for what
happened. He indicated that he didn’t feel |ike he had anything
agai nst that particular woman, and his desire was to go in there and
get noney, and then things happened and he panicked.” Id. at 1741.
Dr. Krop said that Randol ph nmay well have been given love by his
parents, but Randol ph did not perceive “that kind of love.” 1d. at
1745, 1751. Randol ph “indicated the only person that he s ever
really felt close to was his girlfriend. And even that relationship

certainly was strained as a result of various problens that they

had.” 1d. at 1744-45. Randol ph’s girlfriend, Janene, perceived
Randol ph’s father as “a loving, warm interacting person.” Id. at
1752.

36



SUMVARY OF THE ARGUMENTS

PO NT I: Appel lant failed to prove that the trial judge engaged in
I nproper ex parte communication with the State. Nei t her did he
establish that the judge delegated his duty to the State or
unl awful Iy predeterm ned his death sentence.

PO NT I1: Appellant failed to prove that he received ineffective
assi stance of counsel at the penalty phase of his trial. Defense
Counsel’s investigation was adequate, and his reliance on the
expertise of the experienced nental health provider was not
deficient. In any event, Appellant was not prejudiced in any way.
Neither did he establish deficient performance or prejudice in
connection wth trial counsel’s closing argunent, al | eged
prosecutorial msconduct, alleged faulty jury instructions, or
all eged invalid aggravators. He is entitled to no relief.

PONT I1l: Appellant received a full and fair Rule 3.850 evidentiary
heari ng. He has not established any abuse of discretion in the
deni al of his discovery notion. Neither has he denonstrated that a
hearsay affidavit shoul d have been admtted. Moreover, he failed to
show that his notion for a continuance was inproperly denied. He
has shown no basis for relief.

PO NT |V: Appel lant’s trial counsel did not render ineffective
assi stance of counsel at the guilt phase. Any concessions of guilt
were conpelled by Appellant’s own confession, and were done for a

tactical reason. Likew se, defense counsel articul ated a reasonabl e
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strategic reason for his approach regarding the “intoxication
def ense.” Neither did he show that counsel failed to procure a
conpl ete record when he failed to have “housekeepi ng type” sidebars
reported. Finally, he failed to show that counsel was ineffective
for not having himpresent at an informal discussion outlining the
anticipated natters to cone before the court on a given day. He is
entitled to no relief.

PO NT V: Appel I ant did not establish that trial counsel harbored an
undi scl osed conflict of interest. Indeed, he did not present this
claimto the appellate Court in such a manner as to permt it to be
consi der ed. It should be denied as legally and facially
insufficient. 1In any event, the facts devel oped at the evidentiary
hearing proved that this claimis w thout nerit.

PO NT VI : Appellant failed to establish that the trial judge
harbored an undisclosed conflict of interest. | ndeed, in his
postconviction notion, he failed to even all ege any facts i n support
of the claim There are no record facts relevant to this claim This
claim too, should be denied as legally and facially insufficient.

PONT VIl: Appellant failed to establish that there was any defect in
the heinous, atrocious, or cruel aggravating factor instruction
given by the trial court. Indeed, it was constitutionally adequate.
Mor eover, any error was harnl ess due to the overwhel m ng evi dence of
guilt and the fact that this crinme was hei nous, atrocious, or cruel

under any definition, or construction, of that term
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ARGUNVENT
PONT I

RANDOLPH FAILED TO PROVE H'S CLAIMS THAT THE

TRIAL COURT ENGAGED IN | MPROPER EX PARTE

COVWUNI CATION WTH THE STATE, DELEGATED H S

DUTY TO THE STATE, OR UNLAWFULLY PREDETERM NED

RANDOLPH S DEATH SENTENCE.
Randol ph clainms that the Honorabl e Robert R Perry, then a judge of
the Seventh Judicial Circuit in and for Putnam County, Florida,
engaged in inproper ex parte comunication wth the prosecutor
assigned to try his instant case. (IB 45-50). He quarrels wth
the lower court’s determnation that any ex parte contact was
“purely mnisterial” in nature, (1B 50-56), and he charges that
Judge Perry delegated his duty to weigh the aggravators and
mtigators to the State. (1B 56-61). Finally, he conplains that
t he judge “harbored bias agai nst” hi mand unl awful | y predeterm ned
to sentence Randol ph to death. (1B 61-63). He wants a new tri al
and/ or sentencing, but is entitled to no relief.
Randol ph failed to present any evidence that Judge Perry told or
directed his law clerk to obtain the subject |anguage from M.
Al exander. Thus, the evidence presented shows that the judge told
his law cl erk that he wanted certai n | anguage added to the initial
draft she had prepared, and she took it upon herself to obtain it
fromM. Al exander. She could have obtained it directly fromthe

cases the judge referenced, and there is no indication that the

judge intended for her to obtainit fromany other source. Even if
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Ms. Koller, who was new to the job, acted inproperly in obtaining
the desired |anguage from M. Al exander (as found by the |ower
court), there is no indication that Judge Perry knew she had done
so, much less that he directed, or sanctioned, it. Mor eover
Randol ph was not, in any manner, prejudiced by M. Al exander havi ng
provi ded the | anguage as it says nothing nore, or |ess, than what
Judge Perry intended.®
Randol ph relies principally on Rose v. State, 601 so. 2d 1181 (Fl a.
1992). (1B 46-47). 1In Rose, the State’'s response to a Rule 3.850
nmotion “agreed that an evidentiary hearing was required.” 601 So.
2d at 1182. Thereafter, “the State submtted a proposed order
denying all relief.” | d. This order was “adopted in its
entirety by the trial court.”? ld. Fromthis, it was apparent
that “the trial court, in an ex parte communi cati on, had requested
the State to prepare the proposed order.” Id. at 1182-83. This
Court held: [A] judge should not engage in any conversation about

a pending case with only one of the parties participating in that

¥ |t should be noted that Judge Perry told Ms. Koller very
specifically what he wanted the insert to say, and he reviewed the
docunent (and nade further changes) thereafter. (R 5345, 5349).
Moreover, he read the docunment at sentencing. (DAR 1893-1905).
Thus, the record is clear that the final Judgnent and Sentence said
preci sely what Judge Perry, and he alone, intended for it to say.

20 Al'l of this had occurred wi thout a hearing and without input
fromthe defense attorney. 1d. at 1182.
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conversati on. .. . [Tlhis would not include strictly
adm nistrative matters not dealing in any way with the nerits of
the case.” |d. at 1183.

Randol ph’s case is readily distinguishable from Rose. In the
i nstant case, there i s no evidence of any conmuni cati on between t he
judge and the State.?? The evi dence Randol ph present ed shows t hat
Judge Perry told his law clerk exactly what he wanted the order to
include and informed her that recent Florida Suprenme Court
precedent included the |anguage necessary to acconplish his
purpose. Ms. Koller apparently took it upon herself to obtain help
from M. Al exander. The assistance he gave was limted to very
brief |anguage expressing the judge s previously expressed intent
to i npose the death sentence even if only one valid aggravator was
found, as any one of the aggravators outweighed all of the
mtigation.

Rose i s al so di stinguishable on the basis of Swafford v. State, 636
So. 2d 1309 (Fla. 1994). In Swafford, “[n]o discussions on the
merits of the case were held ex parte.” 636 So. 2d at 1311. This
Court found “no inproper ex parte conmunications” even though the
judge “requested the state to prepare an order” where the hearing

had al ready occured and the ex parte comruni cation did not include

2L 1t is significiant that the conmunication was between the
law clerk, Ms. Koller, and the prosecutor. There is no evidence
that the judge ordered the communication or even knew that it
occurr ed. See Diaz v. Dugger, 719 So. 2d 865, 867 (Fla. 1998).
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a merits discussion. 636 So. 2d at 1311

Randol ph’ s order was not entered until after he had a penalty phase
heari ng, a Spencer hearing, and the sentencing hearing. The judge
did not communicate with any person about what he would do on the
nmerits of the case. Cearly, as Randol ph’s own extrenely honest and
credible witness, Ms. Koller, (R 5417), established, the judge had
concretely nmade up his mnd not only to sentence Randol ph to deat h,
but that even were only a single aggravator present, it outwei ghed
all mtigation, and he wanted this Court to know that if only one
aggravator survived the direct appeal, he would still inpose the
death penalty well prior to her conmunication with M. Al exander.
Thus, Ms. Koller’s obtaining the | anguage the judge had instructed
her to get was, as the postconviction court held, a strictly
mnisterial, or admnistrative, matter, and did not deal with the
merits of the case. See R 5184. Thus, Randol ph’s case falls wthin
the exception in Rose. Rose does not entitle Randol ph to relief.

Mor eover, in Rushen v. Spain, 464 U. S. 114, 119 (1983), the Suprene
Court held that ex parte communi cati ons do not automatically entitle
a defendant to relief. Rat her, when there has been such a
communi cation relating to an aspect of the trial, a hearing should
be held to determne the prejudicial effect, if any, of the
communi cat i on. Rushen, 464 U.S. at 119. Where ex parte
communi cations are “innocuous,” there is no harnful, or reversible,

error. |d. at 121. Rushen dealt specifically with a postconviction

42



relief notion.

In Pinardi v. State, 718 So. 2d 242 (Fla. 5th DCA 1998, rev. deni ed,
729 So. 2d 393 (1999), the Fifth District Court of Appeal considered
two separate ex parte comuni cati ons between t he judge and enpl oyees
of the Probation and Parol e Services. 718 So. 2d at 243. The
Pinardi court concluded that “’structual defects in the trial
mechanism’ . . . are not subject to harm ess error analysis . . .,”
al t hough others are subject to such analysis. Id. at 244. Pointing
out that “[t]he issue of whether an ex parte comrunication on the
part of aa trial judge constitutes a structural defect was
considered and rejected . . . in Rushen . . .,” 1d. at 345, the
court applied the rationale of that decision. 1d. Based on Rushen,
the court concluded that “if the ex parte comruni cation i s i hnocuous
and not a conment on the facts in controversy or the applicable | aw,
the reviewing judge may deny postconviction relief allowing the
conviction to stand . . ..” |d. at 246. The court held that the
trial judge' s comments “did not involve the facts in controversy or
any |law applicable to defendant’s case, nor did they reflect an
interest or bias,” id., and upheld the order denying the 3.850
claim 1d. at 247.

In the instant case, the ex parte conmmunication was not between the
judge and the prosecutor, but rather, it was between the | aw cl erk
and the prosecutor. |Indeed, there was no evidence that the judge

directed the clerk to speak with the prosecutor. Mor eover, the
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communi cation did not concern facts in controversy, reflect an
i nproper interest or bias, or discuss any |law applicable to the
case. The judge had previously told the | awcl erk what facts he had
found and what |aw he had applied, and nerely asked her to phrase
the draft judgnent and sentence to contain those. That the clerk
obtained sonme of the phrasing from the prosecutor does not
constitute a structural defect. Thus, harnmless error analysis is
applicable. Pinardi.

In the i nstant case, any inproper ex parte communication is clearly
har m ess. Judge Perry clearly and unequivocably expressed his
settled determ nation to sentence Randol ph to death and to nmeke it
clear to this Court that he would i npose the death penalty if only
one of the aggravators he found were upheld on appeal. After
receiving the draft judgnent from the |anguage the clerk had
obtained from M. Al exander, the judge reviewed the document in
detail and made further refinenents toit. Only thereafter did he
execute the docunent. Thus, it is clear that the comuni cation M.
Koller had with M. Alexander did not in any manner effect the
merits of Randol ph’s case, nuch |l ess prejudice him On this record,
any error was harnl ess beyond a reasonabl e doubt, and Randol ph is
entitled to no relief. Rushen; Pinardi.

Moreover, the fact that the judge clearly and decisively stated to
Ms. Koller what he wanted the order to provide defeats the claim

t hat the judge del egated the deci sion making function to the State.

44



Randol ph’ s extrenely honest and credible witness (R 5417) clearly
and unequi vocably stated that the judge told her what he wanted the
order to say prior to her brief conversation with M. Al exander
Thus, he not only failed to carry his burden to establish error, he
affirmatively disproved his claimthrough the testinony of his own
witness, Ms. Koller. He is entitled to no relief on this claim
Randol ph’s final claimin this Point is that Judge Perry was bi ased
agai nst him as evidenced by his having pre-determ ned to sentence
himto death. (IB 61). To support this claim he points to the
testinmony of the law clerk, Ms. Koller, which he clainms shows that
the judge “had a fully fornmed and fixed intention of sentencing
Randol ph to death before the penalty phase, before the jury
deli berated its recommendation, and before the final sentencing
hearing.” (1B 62). He concludes that this entitles himto sone
unspecified “relief.” (1B 63).

Contrary to Randol ph’s contention, Ms. Koller did not testify that
the judge had prejudged Randol ph. (1B at 62-63). Rather, she did
not renenber how soon after Randol ph was convicted that she | earned
that Judge Perry intended to sentence Randol ph to death. ld. at
5353. She said that she did know that “he never intended to do
anything else.” 1d. She opined that the judge felt that way “once
he heard the evidence at the trial,” but she added that she did not
know specifically when he nmade the decision. 1d. at 5353-54. The

postconviction court was entitled to, and did, reject Ms. Koller’s
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subject “opinion.” (R 5184). Thus, Randol ph failed to establish

entitlement to any relief.
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RANDOLPH RECEI VED EFIF;CE]CNF-II— \/IEI ASSI STANCE OF COUNSEL
AT THE PENALTY PHASE.

_ Randol ph clains that Trial Counsel Howard Pearl rendered him
i neffective assistance at the penalty phase of his trial. (IB at
63) . He identifies several areas of deficiency which he clains
prejudiced him entitling himto relief.

To show i neffective assistance of trial counsel, the defendant nust
denonstrate that his attorney’ s performance, including both acts
and omssions, fell outside the wde range of reasonable
pr of essi onal assistance. See Robinson v. State, 707 So. 2d 688,
695 (Fla. 1998); Kennedy v. State, 546 So. 2d 912 (Fla. 1989).
There is a strong presunption that counsel rendered effective
assistance, and the defendant <carries the burden to prove
ot herw se. | d. The distorting effects of hindsight nust be
elimnated, and the action, or inaction, nust be evaluated from
counsel’s perspective at the tine. | d. See Strickland v.
Washi ngton, 466 U.S. 668, 690 (1984). Even if the defendant shows
deficient performance, he nust also prove that the deficiency so
adversely prejudiced himthat there is a reasonable probability
that except for the deficient performance, the result would have
been different. 1d.; Gorhamv. State, 521 So. 2d 1067, 1069 (Fl a.
1988) (citing Strickland, 466 U S. at 687).

Reasonabl e strategic decisions of trial counsel wll not be

second- guessed. Hal i burton v. Singletary, 691 So. 2d 466 (Fla.
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1997). “’"Strategic decisions do not constitute ineffective
assistance if alternative courses of action have been consi dered
and rejected.’”” Rutherford v. State, 727 So. 2d 216 (Fla. 1998),
gquoting, State v. Bolender, 503 So. 2d 1247, 1250 (Fla. 1987),
cert. denied, 484 U S. 873 (1987). “To hold that counsel was not
ineffective[,] we need not find that he made the best possible
choi ce, but that he nmade a reasonable one.” Byrd v. Arnontrout,
880 F.2d 1, 6 (8th Cir. 1989). Trial counsel “cannot be faulted
sinply because he did not succeed.” Alford v. Wainwight, 725 F. 2d
1282, 1289 (11th Gr.), nodified, 731 F.2d 1486, cert. deni ed, 469
U S 956 (1984). A defendant is “not entitled to perfect or
error-free counsel, only to reasonably effective counsel.”
Wat er house v. State, 522 So. 2d 341, 343 (Fla. 1988) cert. deni ed,
488 U.S. 846 (1988).

Findings of fact nmade after an evidentiary hearing are presuned
correct. See Jones v. State, 446 So. 2d 1059 (Fla. 1984). The
evi dence adduced bel ow wel | supports the trial judge's concl usions
based on his factual findings.

| nvestigati on/ Mental Health Exam nati on:

Court - appoi nted expert, Dr. Harry Krop, was “a wel |l - known forenbst
expert in this State on the death penalty in crimnal cases.” (R
3181). In accordance with M. Pearl’s |ong-standing practice in
capital cases, he “left it to [Dr. Krop] to inquire of . . . and

interview M. Randol ph to find out whatever he wanted to know as an
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expert in the area of nental health.” 1d. at 3181-82. Had M.
Pearl |earned of any persons who had information which m ght be
relevant to the penalty phase proceedi ng, he woul d have given the
information to Dr. Krop to follow up on. 1d. at 3182

However, M. Pear|l nmade an exception in the case of M. Randol ph’s
girlfriend, Janene Bettes, interviewing this inportant wtness
hinself. 1d. at 3198. From Janene, he l|earned that she could
recogni ze when Randol ph was under the influence of crack cocai ne,
and she had observed himat length inmediately before (and after)
the nmurder. 1d. at 3198. At that tine, Randol ph was “normal and
his faculties were not inpaired.” Id. at 3199.

Mor eover, Randol ph was a cooperative client, and M. Pearl “would
have expected” himto “have di scl osed the nanmes of these people to
Dr. Krop so he could get in touch with them” 1d. at 3180, 3197

Counsel was nystified over Randol ph’s failure to reveal those nanes
to the doctor. 1d. at 3189.

Dr. Krop conducted clinical and psychol ogical interviews on both
Cct ober, 1988 and February, 1989, during which he took a history
from Randol ph. (DAR 1716, 1717, 1721). Dr. Krop's testing was
extensive and included intellectual screening. Id. at 1717-19. He
determ ned t hat Randol ph is of “average intellectual ability.” 1d.
at 1719-20.

In addition to his interview ng and eval uati ng Randol ph, Dr. Krop

reviewed “a packet of information” that M. Pearl had provided. It
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“included various witness statenents and investigative materia
describing the investigation by the detectives, and various
interviews . . ..” ld. at 1720. He al so spoke to Randol ph’s
father, Tinothy Randol ph, Randol ph’s girlfriend, Janene Bettes, M.
Bettes’ nother, and obtained “sone corroboration and i ndependent
reports” regarding Randolph from M. Bettes’ father. 1d. at
1720-22. Mbreover, the doctor “reviewed two depositions by
Det ective Hord and Detective Brown in this case.” Id.

Dr. Krop testified at length at trial. He related that Randol ph

was adopted at “about five-nonths old,” and had “difficulty getting

along with other people in school,” resulting in his being
“referred for counseling in the third grade . . . for about a
year.” Id. at 1733. Randol ph’s father . . . took him for
t herapy.” Id.

This “forenpbst” nmental health expert opined that Randolph's
adoptive nother was “enptionally unstable.” 1d. He said that
Randol ph “was physically abused by his father on occasions . . .."?2
Id. Dr. Krop said that Randol ph’s short stature “has al ways been
a problent for him Id. at 1734. He “was always trying to prove”

hi msel f, “by participating in sports and by doi ng the best he could

22 Randol ph’ s father, however, did not regard the incidents as
abuse, but described themas “discipline.” 1d.
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in school.” Id. Randol ph “passed” and “graduated from high

school .” 1d. He joined “the Arny and received an honorable
di scharge.” Id. “[D]espite sone of these enotional deficiencies on
his part he did relatively well.” 1d.

Randol ph “began using drugs in the Arny,” beginning with marijuana
and progressing to cocaine. 1d. at 1734. “In 1984 he began using
crack cocaine.” 1d. at 1734. Janene and her nother reported
“changes, particularly in early ‘88 when apparently his crack habit
increased.” Id. at 1735. “IHe was nore irritable, his nood
changed on a nore regular basis, his tenper becane nore easily to
fly off the handle.” Id.
Randol ph conpleted cooking and dietary school and “got a

certificate from Queensborough Community College in New York as a

dietitian.” 1d. at 1750. Randol ph’s “vocational history” was “very
unstabl e;” he kept jobs for very short ternms. I1d. “[T]he position
that he had at the store in which the nurder occurred . . . he only
held for a few weeks, and had difficulty on that job.” Id. at
1736.

Dr. Krop diagnosed Randol ph as “a crack cocaine addict, or in
psychol ogical terns a drug abuser.” 1d. at 1736. He expl ai ned
that an addict’s “personality is affected not necessarily by an
i mredi ate ingestion of the drug,” but by “overall drug use” over
tinme. Id. at 1736. This personality change affects behavior. Id.

at 1736-37. Dr. Krop opined that Randol ph’s “thought processes and

51



personality was certainly being influenced by his drug addiction .
at the tinme of the offense.”? Id. at 1737. Rel uctantly, he
admtted that in regard to the instant attack and nurder, Randol ph
was not intoxicated on drugs at the tinme, at least “[n]Jot to the
extent where it had a significant inpairment on his functioning,”
addi ng that Randol ph is responsible for his acts. Id. at 1754.
Dr. Krop opined that Randolph’s primary notive for robbing the
conveni ence store was “to get noney to support his habit.” I1d. at
1740. He testified that Randol ph "appeared not only depressed and
upset about the fact that he was [in] serious |egal trouble, but
al so not only that he regretted what had happened, but he also felt
very ashanmed and very enbarrassed about what had happened, that he
| ost control like that.” Id. at 1741. Dr. Krop indicated that he
bel i eved t hat Randol ph was renorseful for what happened. Randol ph
had i ndi cated that he didn’'t have anythi ng agai nst that particul ar
woman; his desire was to go in there and get noney, and then things
happened and he panicked.” 1d. at 1741.
Dr. Krop said that Randol ph did not perceive the “kind of |ove” he
was given by his parents. 1d. at 1745, 1751. However, Randol ph
indicated that he felt really close to his girlfriend, despite
“various problens that they had.” Id. at 1744-45.

Upon conpletion of the extensive testing, interview ng, and

22 He said that with crack cocaine, “the behavior is not
directly correlated to the use.” 1d. at 1739.
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evaluating, Dr. Krop concluded that “none of the statutory

mtigating factors existed from a psychol ogi cal point of view ”?2*

ld. at 1725. However, he explained that “[a]n individual can
certainly be intoxicated by al cohol or drugs and still not suffer
extrene enotional disturbance.” Id. at 1725-26. Dr.Krop further

concl uded that Randol ph has “atypical personality disorder.”? |d.
at 1726. Al though this testinony did not rise to the level of a
statutory mtigator, it was consi dered as non-statutory mtigation.
(See DAR 644-45).
It was the customary practice of long-tinme, successful defender
Pearl to leave it to Dr. Krop “toinquire of . . . and interview.
to find out whatever he wanted to know as an expert in the area
of mental health.” (R 3181-82). He would not have called M.
Randol ph’s relatives to testify at the penalty phase. 1d. at 3194.
He preferred to present mtigation through Dr. Krop because “his
testinmony is a history of a patient, is an exception to the hearsay
rule. So, | get it in through himand I don’t have to worry about

| oose cannons on the deck.” 1d. at 3194-95. Mdireover, he did not

24 He defined mtigating circunstances as “any conditions which
can help explain the particular person’s behavior at the tinme of
the offense, or perhaps explain future behavior . . ..” Id. at
1730.

2 Atypical personality disorder “neans the person has several
traits, but we cannot classify it as any one kind of personality
di st ur bance.” ld. at 1728. It is a “disorder which we cannot
docunent . . ..” 1d. at 1747.
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feel that Randol ph’s parents were “being particularly candid in the
affidavits | saw. And counsel |ike John Tanner woul d have handed
themtheir heads. But | was able to avoid that by using Dr. Krop
instead.” 1d. at 3250. Si nce Randol ph was a cooperative client, M.
Pear| reasonably expected himto disclose the nanes of the people
who testified at the evidentiary hearing to Dr. Krop.” ld. at
3180, 3197. dCdearly, this was a tactical decision which M. Pear
was entitled to, and did, make. Id. at 3250.

Regar di ng t he cocai ne i ntoxication issue raisedinthe notion as an
exanpl e of deficient performance, the evidentiary hearing evidence
wel | supports the lower court’s instant order. M. Pearl was
“frustrated by what his girlfriend, Janene, said” about Randol ph’s
crack cocaine usage. Id. at 3188, 3198. Janene was able to
recogni ze when he was under the influence of cocaine, and he was
not under the influence i medi ately before the nurder. Id. at 3198.
Moreover, long-tinme capital nurder defender Pearl was well aware
that “crack cocaine addiction is not a terribly good mtigator in
Put nam County.” 1d. at 3200. He specifically drew upon his vast
experience wth Putnam County juries in deciding what “avenues to
take in the defense” of Randol ph. 1d. at 3226. Thus, although he
argued Randol ph’s addiction as mtigation, including that he
di scovered drugs while in the Arny, he did not dwell on it before
t he Putnam County jury. 1d. at 3248.

M. Pearl testified: “Based on ny experience wth Putnam County
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juries . . . they don't accept voluntary intoxication with drugs as
a defense to a capital crinme.” Id. at 3237. He opined that no
Put nam County jury woul d be receptive to a defense that this nmurder
was |less than first degree hom cide. ld. at 3245. He added:
“[T]rial counsel on both sides have to maintain with the jury sone
senbl ance of believability, credibility. If you ever |ose that,
your whol e case is out the door.” 1d. Thus, M. Pearl resorted to
a trial strategy ainmed at getting the intoxication information
considered as a non-statutory mtigating circunstance by
soft-pedaling the information to the jury. 1d. at 3243.

Anot her factor in M. Pearl’s decision not to vigorously pursue an
i ntoxi cation defense was that clearly Randol ph’s “entry into the
store for the purpose of getting noney was purposeful and
voluntary.” Id. at 3240. Once inside, he purposefully took out a
video canera at the scene in an attenpt to avoid being identified
and/ or caught. 1d. at 3241. Moreover, he adjusted his robbery plan
when the clerk “got in the way,” and Randol ph said that he
commtted a sexual battery upon the |ady because he thought it
woul d m sl ead people into thinking that the person who commtted
that crinme was sonebody who was i nsane, crazy, and out of control.
| d. at 3202, 3241-42. M. Pearl opined that a defense “that he was
i n sone cloud, drug-induced stupor and was just acting w thout m nd
or wi thout understanding” “wouldn’t play in Putnam” 1d. at 3242.

Randol ph has presented nothing to show that this unquestionably
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strategic decision should be second-guessed by this Honorable
Court, and the lawis clear that it should not be. Haliburton v.
Singletary, 691 So. 2d 466 (Fla. 1997)[Reasonable strategic
decisions of trial counsel will not be second-guessed.]. Thus,
Randol ph has failed to carry his burden to denonstrate deficient
performance on the part of his penalty phase trial counsel, and his
instant Rule 3.850 claimwas properly denied by the | ower court.
Nei t her has Randol ph carried his burden to denonstrate that he was
prejudiced by M. Pearl’s allegedly deficient performance in
failing to personally interview and present at trial the wtnesses
Randol ph call ed at the 3.850 evidentiary hearing. At the hearing,
Randol ph presented the testinony of his father, Tinothy Randol ph,
his step-nother, Shirley Randol ph, and his adopted nother, Pearl
Randol ph. These persons testified to famly background and
potential nmental health issues. In addition, Randol ph presented
M chael Hart (whose testinmony was stricken as incredible) and
Ronzial WIllianms to testify to his crack cocai ne usage.

Ti mot hy and Shirl ey Randol ph provided food, shelter, and love to
Randol ph throughout his life. (R 3641, 3643, 3655). Despite their
| ove and care, Randolph “[wouldn’t follow the rules.” ld. at
3642. Al though physical discipline was eventually tried, it did
not bring about the desired change: “[H e just didn't doit.” 1d.
at 3642, 3643. Tinmothy pleaded wth Randol ph to get a job, but

Randol ph woul d not keep a job and |ived off of his parents. 1d. at
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3642- 43, 3656.

Timothy's testinony would al so have established that in keeping
with his refusal to followthe rules of the househol d, Randol ph was
“[d]isruptive” in school and was “nustered out of the Arny.” Id.
at 3641, 3644. Wth a single exception when he was found asleep in
a car, neither Tinmothy nor Shirley ever saw Randol ph | ooking |ike
he was on drugs. ld. at 3641-42, 3653-54. Moreover, if asked,
Timothy would have said that Randolph was not |ike the other
mur derers because he had |oving parents who provided for him and
tried to put himon the right course inlife. 1d. at 3645.

It seens obvious why M. Pearl would not have wanted to have this
information brought to the attention of the jury. By presenting
fam |y and background information through Dr. Krop, he was able to
keep nost of this type of damaging evidence from the jury.
Certainly, neither Tinothy nor Shirley testified to anything at the
heari ng whi ch woul d have significantly favorably added to what Dr.
Krop testified to, and nost |ikely, they would have been, as M.
Pear|l put i1t, “handed their heads.” Randol ph has not carried his
burden to prove that M. Pearl’s strategic decision to put the
fam |y and background i nformation before the jury through Dr. Krop
rather than through Tinothy and/or Shirley Randol ph constituted
deficient performance.

Mor eover, Randol ph has not shown that he was prejudiced by the

failure to put Tinothy and/ or Shirl ey Randol ph on the penalty phase
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stand. The additional background i nformation which they coul d have
provi ded was | argely cumul ative, and therefore, no prejudice can be
shown. Thus, Randol ph has failed to establish either Strickland
prong in regard to the testinony of Tinothy and/or Shirley
Randol ph.

Nei ther has he net either Strickland requisite in regard to the
testinony of his adoptive nother, Pearl. As Dr. Krop and this
Honorabl e Court put it, Pearl “was enotionally unstable.” See
Randol ph, 562 So. 2d at 334 and DAR 1733. Thus, her testinony
woul d certainly have been of little value and m ght well have been
precl uded altogether. Mreover, had she testified, her testinony
woul d have included that she | oved Randol ph and provided himwth
“love and affection.” 1d. at 3676, 3678. She cared for himas he
grew up, and at all tinmes, he had enough food to eat, a roof over
his head, and clothes on his back. [1d. He was taught right from
wong. 1Id. at 3677. He was a happy child. Id. at 3678.

Thus, Randol ph has not carried his burden to establish that M.
Pearl’s strategic decision to put the famly and background
information before the jury through Dr. Krop, rather than through
Pear| Randol ph, constituted deficient performance. Neither has he
shown that he was prejudiced by the failure to present Pearl to the
jury during the penalty phase. In fact, by presenting the forenost
mental health expert Dr. Krop to testify that Pearl Randol ph was

enotionally unstable, Counsel presented significant, unrebutted
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mtigation. Had he put Pearl on to testify, he would have exposed
Randol ph to the unnecessary risk that the jury would have reached
a contrary opi nion. Mreover, the additional background i nformation
whi ch Pearl could have provided was |argely cunul ative and/or of
mar gi nal value as mtigation. Thus, no prejudice can be shown.
Randol ph has failed to establish either Strickland prong in regard
to Pearl Randol ph’s testinony.

Thus, the allegedly new background information does not add
anything of substance; it nerely gives nore detail to the
background information presented at trial through Dr. Krop. Such
does not establish ineffective assistance of counsel or entitle
Randol ph to relief. See Oisby v. State, 26 F.3d 1054 (11th G

1994) .

The record is clear that M. Pearl chose to present the famly
background and nental health evidence through the nental health
expert rather than through famly nenbers. He testified that this
was a conscious, deliberate choice based on his long-term
experi ence-based belief that the professional woul d nake the npst
credi bl e witness and woul d be nuch less likely to hurt his client’s
case by enotionalism or by following a personal agenda when
testifying. He was also reasonably concerned that the lay
w tnesses would be nore susceptible to cross-exam nation by the
very capabl e prosecutor. See Breedlove v. State, 692 So. 2d 874,

877-78 (Fla. 1997). Indeed, he held this view even nore strongly
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after viewng the affidavits of Randolph’s parents which he
regarded as not credible. Thus, none of the famly background
evi dence presented at the evidentiary hearing rises to the |evel
necessary to find deficient perfornmance in the presentation of the
evi dence solely through Dr. Krop.

Nei t her has Randol ph net either prong of the Strickland standard in
regard to the testinony of Mchael Hart or Ronzial WIlliams. M.
Hart's testinony was stricken by the trial judge who found it
totally incredible and unworthy of belief. (R 4610). However, even
had it been accepted, it is of dubious value to Randol ph. M. Hart
testified that he saw Randol ph when he was high on crack and his
“[e]l]yes get big. And he just be wal king. He didn’t know nobody.”
(R 3690). Both Janene’s testinony descri bi ng Randol ph’ s appear ance
and deneanor imrediately before and after the crinme and the
pur poseful acts Randol ph commtted before, at, and after | eaving,
the crinme scene establish that he was not “just walking” and
“didn’t know nobody.” Thus, M. Hart’s testinony is evidence that
Randol ph was not high on cocaine at the tine of the nurder.
Ronzial WIllianms’ testinmony is of little nore value. Thi s
three-tine felon, then incarcerated for manslaughter, testified
t hat when Randol ph was snoking crack, he would “have npbod sw ngs”
and “talked to his-self,” when he wanted nore, he would *“get
anxious.” 1d. at 3706. Janene’ s report of Randol ph’s deneanor

i medi ately before and after the nurder does not include any of
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t hese all eges signs of Randol ph’s cocaine use. M. WIIlians |ast
saw Randol ph “about 11:00” the night before the nurder; Janene
observed him at length shortly before, and imediately after, he
commtted the crine. Thus, M. WIllians’ testinony is of little
value to Randol ph, as it would have served only to enphasize
mtigation which would not have been well received by the Putnam
County jury and woul d have reduced the credibility of the defense
in the eyes of that jury.

Finally, neither did the evidentiary hearing testinony of Dr.
Ei senstein or Dr. Burgess establish either prong of the Strickl and
i neffective assistance standard. Dr. Ei senstein acknow edged t hat
other professionals in his field could “very properly . . . reach
di fferent conclusions” than he did about Randol ph. (R 3460). Dr.
Bur gess specifically declined to opi ne that the appropriate opinion
of Randol ph based on intoxication would have been at the tine Dr.
Krop testified. 1d. at 3570. Dr. Eisenstein did not explain “in
detail howthe statutory mtigating factors apply despite the fact
t hat Randol ph attenpted to open the safe, tore the video canera
fromthe wall, etc.” (IB25). It is true that he attenpted to do
so, but the record shows that he was far from successful. He
ultimately backed off the claimthat the purposeful acts Randol ph
engaged in after the robbery began were not the result of planning
by Randol ph and said that the “lack of planning was the inability

to change, the inability to do sonething other than, would have
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been nore appropriate, given the circunstances that arose,” i.e.,
the victimarrival at work during the robbery. (R 3467-68). Dr.
Burgess admtted that “thinking to put on a Handy-Way uni form and
grab the victims keys, |ock the store behind you and then tell the
people that you run into as you are leaving the store that M.
Ruth’s car broke down, | am going to go and get her” indicated
abstract reasoning, as did tearing down the video canera. |d. at
3595. These factors indicated that Randol ph was able to formul ate
a plan which in turn indicated that he was not under a hi gh dose of
cocaine at the time of the crine. See id. at 3594, 3595. Thus,
the defense doctors’ testinony also wundercut his cocaine
intoxication claim Moreover, it indicated that Dr. Krop’s
eval uati on and findings regardi ng Randol ph were not incorrect or
deficient. Thus, Randol ph did not establish that Attorney Pear
was i neffective because he “failed . . . to ensure that Randol ph
was provided an adequate assessnent” by a nental heal t h
professional. (See IB at 77).

Fi nal | y Randol ph cl ai ns that Attorney Pearl was i neffective because
he did not provide enough background information to Dr. Krop to
permt himto do an effective evaluation. He also clains that the
eval uation done by Dr. Krop was inadequate. (IB 77). This issue,
even though couched in ineffective assistance of counse
phraseol ogy, is procedurally barred because the adequacy of Dr.

Krops’ eval uation (and in-court testinony based thereon) coul d, and
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shoul d, have been raised on direct appeal. See Muhamad v. State,
603 So. 2d 488, 489 (Fla. 1992); Doyle v. State, 526 So. 2d 909,
911 (Fla. 1988).

Assum ng arguendo that this issue is not procedurally barred, it is
wi thout nerit. H Il v. Dugger, 556 So. 2d 1385, 1387 (Fla. 1990).
The defendant clainmed that his attorney was ineffective because he
“unreasonably failed to present critical mtigating evidence and
failed to adquately develop and enploy expert nental health
assi stance, and because the experts retained at the tinme of trial
failed to conduct professionally adequate nental heal t h
eval uations.” HI1l's clainms involved intoxication and nental
condi tion. ld. at 1388. “Hll proffered affidavits from
additional famly nenbers and acquaintances, giving information
concerning his famly backgroung and drug use.” | d. He al so
proffered reports from two new nmental health professionals who
stated that ... Hll’'s conduct ... was the result of cocaine
i ngesti on, his below average intelligence, and Jackson’s
domnation.” Id. Finally, he asserted that

his expert witness at his sentenci ng proceedi ng woul d now
testify that he did not have sufficient information

concerning Hill’s hi story of substance abuse and
intoxication at the tine of the offense and that, given
Hll's borderline intelligence and those two factors, he

woul d now testify that H Il suffered fromextrene nenta
di sturbance at the tine of the offense and that his poor
mental ability inpaired his judgnent sufficiently to
inpair his capacity to appreciate the crimnality of his
conduct and to conformhi s conduct to the requirenents of
I aw.
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| d. Further, trial counsel submtted an affidavit admtting his
i neffectiveness. Id.

This Court wupheld the trial court’s conclusion that counsel’s

performance was not deficient. | d. I ndeed, it did not even

warrant an evidentiary hearing! Id.

In Hill, this Court said that although the “asserted infornmation
m ght have been hel pful to the nental health professional,” it

did not rise to level which would establish ineffectiveness. 1d.

Certainly, that is the case here. | ndeed, the defense doctors

admtted, they could not say that Dr. Krop’s eval uation, nuchl ess
hi s di agnosi s and/or opinions were incorrect. Thus, the om ssion
of the asserted information did not rise to the level of
i neffectiveness.

Mor eover, the consunption of cocaine does not necessarily equa
intoxication. Cf. Reed v. State, 560 So. 2d 203, 206 (Fla. 1990),
cert. denied, 498 U S. 881 (1990). This is especially true where,
as here, there is a long history of cocaine use. | ndeed, the
defense doctors testified to this at the evidentiary hearing. The
evi dence available at trial was that Randol ph was not under the
i nfluence of cocaine at the time of the crine. Further, even if
there is intoxication, areasonable, effective defense attorney may
decide not to present it. See Cisby v. Al abama, 26 F.3d 1054,
1056 (11th Cr. 1994).

__In any event, even if the trial court had found mtigation in the
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additional famly and background and intoxication information
presented at the evidentiary hearing, the three strong aggravators
in this case, which have previously been affirnmed by this Court,
overwhel m that mtigation. Thus, Randolph is entitled to no
relief. See Robinson, 707 So. 2d at 696; Breed| ove.

d osi ng Arqgunent:

Randol ph clainms that M. Pearl was ineffective because he conceded
three aggravators during closing argunent. (B 77). At the
evidentiary hearing, Counsel adamantly denied that he conceded the
avoi ding arrest factor. (R 3252-53). Regardi ng the others, he
testified that “[i]f it had been proved . . . [he] saw no reason to
deny it.” 1d. at 3215-16. He felt that as a matter of credibility
with the jury, it was better to concede clearly established
factors. 1d. at 3245. It is clear fromM. Pearl’s cl osing argunent
that he was, in fact, then concerned with this credibility issue.
For exanple, at one point, he admts that the bodily fluids
evi dence pl aced Randol ph at the scene, stating: “So once again, no
danci ng around on the head of a pin.” (DAR 1533). Regarding the
commtted for pecuniary gain, M. Pearl told the jury:
[I]t goes beyond a reasonable doubt and all the
way to a noral certainty that Barry Randol ph
commtted robbery in that store. . .. [I]t
woul d be an exercise in futility, and probably
aninsult toyour intelligence to start arguing
and getting picky about, well, was the car

taken in the course of the robbery .

I’m ﬁdt going to argue that kind of thing. He
went in there primarily to steal. Co I
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| d.

can’t argue it and still hold your attention.

at 1532. This type of tactical choice falls well within the broad
range of professionally conpetent strategic trial decisions.
Randol ph has utterly failed to carry his burden to establish either
prong of the Strickland standard in regard to this claim He is
entitled to no relief.
Regarding the commtted during the course of a felony, M. Pearl
told the jury that he had “doubts | want to share wth you about
whether this is the kind of sexual battery as such that you
envi sion as being sexual battery.” 1d. at 1534. Thus, the record
does not support the claimthat M. Pearl conceded in the course of
a felony at page 1534 of the record. However, even if he had, it
woul d have been a reasonable tactical decision given Randol ph’'s
statenent explaining the sexual battery in which he said:
| decided to do sonething that would persuade
peopl e that only a mani ac woul d have done, so
that people would know | didn't, because in
essence -- I'mnot inplying -- |I’mno mani ac,

everybody knows that. And therefore they
woul d never think it was ne.

Regarding this claim M. Pearl testified: Randolph “confessed to
it. Heleft nmein a very poor position.” Id. Thus, M. Pearl was
“not in a positionto deny it or to try to change the facts . ?
Id. at 3203. Later, Randolph told the police that “he had not

actual ly done that” (penetrated her). ld. M. Pearl said that he
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didn't want the jury to get the idea that this
man was tal ki ng out of both sides of his nouth
and telling different stories. | would rather
that they believed that at |east he was
telling the truth about what he did, because
that m ght get the synpathy or understandi ng
of a jury such as we get in Putnam County.

| didn’t intend for himto testify. But at
|l east the jury could see that he was being
remorseful by being truthful in making a
confession to the police when he got caught.
And that was one of the few things he left ne
totry to work with.

[I]n his confession he said that [he]
garroted the | ady at | east tw ce, beat her and
he cut her. And whether or not he raped her
was not really all that inportant.

I d. at 3203-05. Randol ph al so detailed his guilt of the nurder. |Id.
at 3236. Mreover, “cleaning |ladies or sonething |like that” saw
Randol ph exiting the Handy Way and “recognized him” identifying
himby name. 1d. at 3235. These persons found the nurder victim
naked bel ow t he wai st and brutally beaten. Id. at 3236. M. Pear
was left with “[n]Jot nuch of a defense at all.” 1d. at 3236.
Regarding the claimthat at record page “1897" M. Pearl|l conceded
the “avoiding arrest” aggravator, there is no closing argunent at
DAR 1897. The jury charge begins at DAR 1583. 1In any event, given
Randol ph’ s above-referenced witten statenent, Randol ph can hardly
show any prejudice from any concession of the avoid arrest

aggravator. Clearly, his own statenent unequivocally established

it!
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Finally, to the extent that Randol ph cl ai ns that statenents nade in
closing argunent prejudiced him by referencing a “racia
difference” and “vengeance.” (1B 78). It does not appear that this
claimwas raised in the postconviction notion, and therefore, it is
procedurally barred in this proceeding. Mor eover, any error in
that regard was harm ess beyond a reasonable doubt due to the
overwhel m ng evidence of guilt, the three strong aggravators, and
the conparatively mnuscule mtigation.

Pr osecutorial M sconduct:

Prosecutor’s Comment - Randol ph conplains that M. Pearl was
ineffective for failing to object to a coment nade by the
prosecutor during closing argunent. At the evidentiary hearing,
M. Pearl explained his failure to object when the prosecutor
mentioned putting an old dog to sleep, M. Pearl said “[t]hat is
| awer’s hyperbole.” (R 3256). The context was that people
sonetimes have to make difficult decisions. 1d. The postconviction
j udge agreed. See R 4613.

M. Pearl explained that if he “objected to that the jurors woul d
have t hought that what he said had hurt ne very badly. | just let

it pass.”?° |1d. He felt that there was “a great difficulty in their

*He explained: “W all tend to wander off course now and then.
And certainly the dog analogy didn't conme through as anything
really clear. But | didn't want to object to it because | thought
that the jury would feel that he really said sonething very
inportant.” 1d. at 3256.
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m nds about voting for |ife” after what Randol ph had done to his
victim Id. at 3257. Again, this is a reasonable, tactical
deci si on. Whet her to object under such circunstances cannot be
ineffective assistance of counsel. See Rutherford, 727 So. 2d at
2230. Further, to the extent that the issue should have been
rai sed on direct appeal, but was not, it is procedurally barred in
this proceeding. It is well settled that issues that could have
been, but were not, raised on direct appeal are procedurally barred
in a Rule 3.850 proceeding. Id. at 218-19; Johnson v. State, 593
So. 2d 206, 208 (Fla. 1992), cert. denied, 113 S. Ct. 119 (1992);
Smth v. State, 445 So. 2d 323, 325 (Fla. 1983), cert. denied, 467
U S 1220 (1984). Randol ph cannot avoid the procedural bar by
attenpting to couch an otherwise barred claim as ineffective
assi stance of counsel. Rutherford, 727 So. 2d at 218-19 n.2; Lopez
v. Singletary, 634 So. 2d 1054, 1057 (Fla. 1993); Medina v. State,
573 So. 2d 293, 295 (Fla. 1990).

Finally, the attenpt to raise a prosecutorial msconduct issue
“based on ineffective assistance of counsel for failure to raise an
appropriate objection . . . nust fail under this Court’s decision
in Gaskin v. State, 737 So. 2d 509, 520 n.6, 7 (Fla. 1999).
Therein, this Court found prosecutorial msconduct allegations
“legally and facially insufficient to warrant relief under the
requirenents of Strickland . . .” because Gaskin failed to allege

“how t he outcone of his trial woul d have been di fferent had counsel
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properly objected” to the comments. Id. Randol ph’s instant claim
likewise fails to allege how the outconme of his trial would have
been different had M. Pearl objected to the prosecutor’s pet dog
comment. Thus, he is entitled to no relief. Gaskin.

Moreover, it is pointed out that a prosecutorial comrent/m sconduct
i ssue was raised as Point IV on direct appeal. That the substance
of that claim differs from the instant one does not avoid the
procedural bar. Different argunents may not be used to relitigate
an i ssue raised on direct appeal. Medina, 573 So. 2d at 295.

Jury lnstructions:

Burden-Shifting - Randolph conplains that M. Pearl rendered
i neffective assistance of counsel for failing to object to a jury
instruction which he characterizes as a “burden shifting”
instruction. (1B 79-80). This claimis wthout nerit. Shellito
v. State, 701 So. 2d 837, 842-43 (Fla. 1997). Trial counsel is not
ineffective for failing to object to the standard instruction
specifically approved in Shellito. See Downs v. State, 740 So. 2d
506, 518 (Fla. 1999).

Mor eover, ineffective assistance clains cannot be used to obtain a
second appeal . Rut herford; Lopez; Medina. To the extent that
Randol ph attenpts to raise a claimwhich is procedurally barred for
| ack of an objection at trial and for the failure to raise it on
direct appeal wunder the guise of a postconviction ineffective

assistance claim he is entitled to no relief. | d. Jury
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instruction issues are barred on postconviction notion where they
were not raised on direct appeal. See Shere v. State, 742 So. 2d
215, 224 (Fla. 1999). The postconviction court properly held this
claimprocedurally barred. See R 4602.

Synpathy - Randolph |ikew se conplains that M. Pearl was
i neffective when he failed to object tothe trial judge s all egedly
“erroneous adnonition regarding synpathy . . ..” (1B 81). To the
extent that this claimshould have been raised on direct appeal,
but was not, it is procedurally barred in this proceeding.
Randol ph cannot avoid the procedural bar by attenpting to couch an
otherw se barred claim as ineffective assistance of counsel.
Rut herford; Lopez; Medina.

Mor eover, as pointed out by the postconviction judge: “The quote
contained in the notion which the defendant attributes to the trial

court was in fact part of State Attorney John Tanner’s closing

argunent.” (R 4611). “The trial court gave no instruction
regardi ng synpathy at the penalty phase.” I1d. |ndeed, even had he
done so, “it would not constitute error. California v. Brown, 479
U S 538 (1987).” 1d. Randolph is entitled to no relief.

Majority Vote - Randol ph next conplains that the trial court gave
an erroneous instruction regarding whether a majority vote is
required for a death penalty recomendation. (1B 81-82). He
all eges that “[t]he correct statenent of the | aw contained in the

passage read fromthe standard jury instructions was i nadequate to
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correct the previous instruction msinformng the jury.” (IB 82).
He says M. Pearl was ineffective for failing to object “to this
erroneous instruction.” 1d.

Randol ph can show no prejudice in light of the fact, conceded by
Randolph in his initial brief, that the trial judge hinself
corrected any erroneous instruction by reading the correct one to
the jury. Thus, this claimis wholly frivolous. Mreover, jury
instruction clains can be raised on direct appeal, and therefore,
are procedurally barred in postconviction proceedings. Shere v.
State, 742 So. 2d 215, 224 (Fla. 1999). Randol ph cannot avoid the
procedural bar by attenpting to couch an otherw se barred cl ai mas
i neffective assistance of counsel. Rutherford; Lopez; Medi na.

Vague Aggravating Circunstances, Automatic Aqggravator, Vague Jury

| nstructions, and Limting Constructions:

Aut omat i ¢ Aggravator - Randol ph clains that the in the course of a
fel ony aggravator is an automatic aggravator. (IB at 83). He
conpl ai ns: “Rather than object to this automatic aggravation

counsel conceded the State was entitled to have it considered.”
(IB 84). This claim “has been repeatedly rejected by state and
federal courts.” Johnson v. State, 660 So. 2d 637, 647 (Fla

1995), cert. denied, 116 S.C. 1550 (1996). Counsel can hardly be
ineffective for failing to raise nonneritorious objections.

Mor eover, ineffective assistance clains cannot be used to obtain a

second appeal . Rut herford; Lopez; Medina. To the extent that
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Randol ph attenpts to raise a claimwhich is procedurally barred for
| ack of an objection at trial and for the failure to raise it on
direct appeal wunder the guise of a postconviction ineffective
assistance claim heis entitledtonorelief. 1d. The “automatic
aggravator” claim has been held procedurally barred in a 3.850
proceedi ng where it was not raised on direct appeal. See Lopez v.
Singletary, 634 So. 2d at 1056.

Finally, although the automatic aggravator claimis placed under
the ineffective assistance of counsel general heading, “there are
no specific allegations of ineffective assistance of counsel
contained in this claim” (R 4603). It was, therefore, facially
and legally insufficient and properly deni ed.

Vague Aggravator/Limting Construction - Randol ph clainms that the
pecuni ary gain aggravator is facially vague and overbroad unl ess a
l[imting instructionis given making it clear that it applies “only
where pecuniary gain is shown [as] the primary notive for the
mur der.” (1B 84-85). However, in his brief, he argues that
“I't]rial counsel was ineffective for failing to object to this
argunent” made by the prosecutor in closing argunent. (1B 85).
The prosecutor’s coment, which Randol ph quotes in his brief,
contai ns no objectional |anguage and does not msstate the | aw or
evidence. Trial counsel cannot be ineffective for failing to make
a nmeritless objection.

Randol ph al so conpl ai ns that “[c]ounsel was i neffective for failing
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to object to this factor and this instruction” on pecuniary gain.
(IB85). This is a barebones presentation of a clai mand shoul d be
di sm ssed for |legal and facial insufficiency. The defendant bears
the burden to establish the I egal sufficiency of his clainms. Smth
v. State, 445 So. 2d at 325. A nere conclusory allegation that
objection should have been nade to “this factor and this
instruction” is wholly insufficient on which to base an evidentiary
hearing on a Rule 3.850 notion, nuch less, grant relief. See id.;
Roberts v. State, 568 So. 2d 1255, 1259 (Fla. 1990); Kennedy v.
State, 547 So. 2d 912, 913 (Fla. 1989).
Moreover, there is no nerit to this claim
As to the pecuniary gain aggravator and

instruction, this Court stated in Chaky v.

State, 651 So. 2d 1169 (Fla. 1995), that the

pecuni ary gai n aggravator applies where ‘the

murder is an integral step in obtaining sone

sought-after specific gain.” Id. at 1172. W

further explained the applicability of this

aggravator in Finney v. State, 660 So. 2d 674

(Fla. 1995), stating that ‘[i]n order to

establish this aggravating factor, the State

must prove beyond a reasonabl e doubt that the

murder was notivated, at least in part, by a

desire to obtain noney, property, or other

financial gain.” 1d. at 680.

Wal ker v. State, 707 So. 2d 300, 316 (Fla. 1997). The evi dence was
clear that Randol ph entered the store for the express purpose of
steal ing noney, and he battered and nurdered his victim at |east
in part, so he could steal her car, as well as get away with the

nmoney he had just taken. The evidence well supports the finding of
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pecuniary gain under this Court’s precedent. See id. Moreover
harm ess error analysis is appropriate and would apply to this
claim See Fennie v. State, 648 So. 2d 95 (Fla. 1994) cert. deni ed,
115 S, C. 1120 (1995)[applied harmess error to vague CCP
i nstruction].

Finally, Randol ph has not alleged how the outcone of his penalty
phase proceedi ng would have been different had counsel properly
objected to the prosecutor’s argunent or the factor and i nstruction
thereon. Thus, his claimis “legally and facially insufficient to
warrant relief under the requirenents of Strickland . . . .7
Gaskin, 737 So. 2d 520 n.7.

Vague Aggravator - Randolph <clains that the avoid arrest
aggravator, both the factor and the instruction, is “vague and
counsel was ineffective for failing to object.” (1B 85). This
claimis without nerit as this Court has specifically rejected it.
Wke v. State, 698 So. 2d 817, 822 (Fla. 1997), cert. denied, 522
U S. 1058 (1998) ; Wiitton v. State, 649 So. 2d 861, 867 (Fla.
1994). Trial counsel cannot be ineffective for failing to make a
meritless objection.

Randol ph also conplains that “[t]he record does not denonstrate
that the dom nant or only notivating reason for the hom ci de was
the elimnation of witnesses” and wi t hout such, the aggravator does
not apply. (1B 85). This is an incorrect statenent of the law. In

Davis v. State, 698 So. 2d 1182, 1192 (Fla. 1997), this Court
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specifically rejected such a claim approving a finding that avoid
arrest had been established where the defendant said he put the
victims body in a dunpster to give himtine to get away before its
di scovery.

In the instant case, the evidence showed that Randol ph killed his
victim who well knew him only after she wal ked-in on his robbery
of the store. 1In his statenent, Randol ph specifically recounted
how he thought about it and decided to sexually batter her in
connection with her nurder for the specific purpose of causing the
police to think soneone other than he had commtted the crine.
Thus, the evidence well supports the finding of avoid arrest under
this Court’s precedent. Davis.

Mor eover, harm ess error analysis i s appropriate and would apply to
this claim See Fennie v. State, 648 So. 2d 95 (Fla. 1994)[applied
harm ess error to vague CCP instruction]. Wth only the other two
aggravators present in this case, the mnimal nonstatutory
mtigator is dwarfed. Thus, there is no reasonabl e |ikelihood that
the result would have been different wthout the avoid arrest
aggravator,? and so, any error is harnl ess.

Finally, Randol ph has not even alleged that the outcone of his

penalty phase proceeding would have been different had counsel

21 Of course, we know that Judge Perry woul d have sentenced
Randol ph to death even had he not found this aggravat or because he
specifically tells us so in his order. See DAR 646
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properly objected to the prosecutor’s argunent or the factor and
instruction thereon. Thus, his claimis “legally and facially
insufficient towarrant relief under the requirenents of Strickl and

. @Gskin, 737 So. 2d 520 n.7.
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PONT 111

RANDOLPH HAD A FULL AND FAIR POSTCONVI CTI ON
EVI DENTI ARY HEARI NG

Di scovery Mbti on:

Randol ph conpl ains that his Mdtion to Permt Discovery to depose
State Attorney John Tanner, Assistant State Attorney Sean Daly, and
Crcuit Court Judge John Al exander “about matters related to his
Claim XX regarding the draft judgnent and sentence . . .” was
error. (1B 86).
In State v. Lews, 656 So. 2d 1248, 1249 (Fla. 1994), this Court
declared that a trial judge has “inherent authority . . . to allow
limted di scovery” in postconviction proceedings. “[T]his inherent
authority should be used only upon a show ng of good cause.” |d.
at 1250. In deciding whether to permt the requested discovery,
the trial judge “shall consider the issues presented, the el apsed
time between the conviction and the post-conviction hearing, any
burdens placed on the opposing party and w tnesses, alternative
means of securing the evidence, and any other rel evant facts.” |Id.
If a nmotion “sets forth good reason, . . . the court may allow
limted discovery into matters which are rel evant and material, and
may place limtations on the sources and scope.” 1d. It is
the “[noving party’s] burden to show that the discretion has been
abused. 1d.
At the tine the notion to depose was nmade, there was no reason for
the postconviction judge to believe that any of the three
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prosecutors, Tanner, Daly, or Alexander had any relevant and
material information. As Randol ph admts in his brief, he did not

know “about the participation of prosecutor Al exander” until well

after the notion had been denied. (1B 87 n.27). He makes no claim
that after [ earning of that all eged participation fromMs. Koller,

he renewed his discovery notion. Thus, at the tine the notion was
pending, it lacked the required good cause showi ng, and was,

therefore, properly denied. Lews.

As to Tanner and Daly, there is no indication that either has any
information rel evant or material to the draft judgnment and sentence
i ssue. Thus, Randol ph cannot neet the good cause prerequisite to
a court’s consideration of a notion.

Moreover, even if good cause had been properly alleged, and
establ i shed, the notion was still properly deni ed because there was
an “alternative neans of securing the evidence.” As has already
been di scussed in detail hereinabove, Ms. Koller testified to this
i ssue, and Randol ph has not all eged, nmuch | ess shown, that Tanner,

Daly, or Al exander have information on this issue which Ms. Koller
did not give, or could not have given, him Thus, Randol ph cannot

establish that the postconviction judge abused his discretion in
denyi ng the di scovery notion.

Finally, in his order denying the discovery notion, the
post convi ction judge pointed out that Tanner, Daly, and Al exander

“are available to testify at the evidentiary hearing or can be upon
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proper notice.” (R 4648). Apparently, postconviction counsel
deci ded not to subpoena them Thus, he waived this issue.

The di scovery notion was filed in the court just eight days before
the evidentiary hearing was to begin, and did “not contain a
showi ng of good cause for the taking of depositions.”? |d. The
judge proceeded to identify other alternative neans of obtaining
the evidence, specifically nam ng the person nost |likely to have
information on the issue, Judge Perry’s Judicial Assistant, Jil
Brown. Id. | ndeed, as Randolph admts in his brief, this
alternative neans of information, Ms. Brown, |ed Randol ph to M.
Kol l er, who testified in detail about the matter at issue. At no
poi nt, did Randol ph conplain that Ms. Koller did not provide him
with all of the information he sought in regard to this claim
Randol ph has utterly failed to carry his burden to show that the
post convi ction judge abused his discretionin denyingthe discovery
notion, and therefore, he is entitled to no relief.

| ndeed, even if it was error to deny the notion to depose the three
prosecutors, the error was harnl ess. Not even in his appellate
brief does Randolph identify any difficency in M. Koller’'s
testinony on the subject matter, or claimthat he cannot prove his

claimw thout nore information.

2l ndeed, the sole basis for taking the depositions is
“[b] ecause M. Tanner, M. Daly and Judge Al exander prosecuted M.
Randol ph . . ..” (R 4646).
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Mor eover, the final public records disclosure - which contained the
draft judgnent and sentence - were produced to Randol ph’s attorneys
on Novenber 26, 1997.%° (R 4587). Randol ph was granted the right
to take the deposition of John Al exander and John Tanner, and both
testified at a hearing on Decenber 4, 1997. (R 4587). Thus, at the
time of the Al exander and Tanner testinony, postconviction counsel
had the draft judgnent and sentence. There is no allegation that
the witnesses failed to answer whatever they were asked, and the
record shows that they answered everything asked. (R 4173-83,
4197-4204). Postconviction counsel shoul d have asked any questi ons
about the draft judgnent and sentence at that time, and the
postconviction court’s denial of a subsequent notion to take
anot her deposition of these sane persons was not an abuse of
di scretion. Thus, he cannot establish prejudice; neither has he
alleged it. Randol ph is entitled to no relief as any error is
har m ess.

Cal houn Affidavit:

Randol ph also conplains that the Rule 3.850 court should have
accepted the affidavit of Tinothy Cal houn into evidence. (IB 88).
In that affidavit, M. Calhoun alleges that at sone unspecified

tinme before the nurder, Randol ph “drank a | ot of beer and snoked

2 Randol ph was given until January 26, 1998 to file the
amended 3.850 notion. 1d.
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marijuana” and “becane an addict” to crack cocaine.®* (R 232-33).
It does nothing to tie any all eged al cohol and/or illegal drug use
to the instant crine.

The affidavit is rank hearsay, and there is absolutely no indicia
of trustworthiness inherent init. Neither did Randol ph attenpt to
establish its trustworthiness at the hearing. Further, to the
extent that M. Cal houn states what “I had heard frompeopl e around
t he nei ghborhood,” that is hearsay within hearsay for which no
exception exists.

Moreover, the information in the affidavit is nmerely cunulative to
that admtted into evidence in the testinony of Ronzial WIIians.
Since the Cal houn affidavit was rank hearsay, the State coul d not
cross examne the wtness, and the information was nerely
cunmul ative to admtted evidence, there was no error in the refusal
to receive it into evidence. Even if there was error, it was
harm ess due to the cunul ative nature of the evidence.

Finally, this 1is yet another barebones claim Randol ph
conclusorily alleges that “a valid [hearsay] exception applied,”
but never deigns to divulge what it was. (IB 88-89). Nor is even
a single case, statute, or rule cited for the conclusorily clains

that “evidence adm ssible at a penalty phase, nust be consi dered”

30 These observations by M. Cal houn began “[a]bout seven or
ei ght nonths” after Randol ph “noved to Pal atka in 1987,” however,
there is no indication of when M. Cal houn | ast saw Randol ph with
either beer or illegal drugs. (R 231-34). Ms. MCollum was
mur dered on August 15, 1988.

82



at a postconviction evidentiary hearing, or anything else alleged
in the short, single paragraph statenent of claim The defendant
bears the burden to establish the | egal sufficiency of his clains.
Smth v. State, 445 So. 2d at 325. A nere conclusory allegationis
whol Iy insufficient on which to base a claimfor relief. See id.;
Roberts v. State, 568 So. 2d 1255, 1259 (Fla. 1990); Kennedy v.
State, 547 So. 2d 912, 913 (Fla. 1989).

Mbtion for Conti nuance:

Randol ph conplains about a hodge-podge of natters in this
subsection of Point I1l, including an alleged failure to hold
public records hearings or a Huff hearing, but focuses primarily on
the claim that he “was forced to go forward w thout his |ead
counsel and w thout qualified counsel and conduct |engthy public
records proceedings at the same tinme he was expected to present
evidence . . ..” (1B 89).

The first part of this claim- the conplaint about public records
and a Huff hearing - is legally insufficient because it is no nore
t han a barebones presentation of unsubstantiated all egations. He
does not even allege that postconviction counsel made a tinely,

proper request for either a public records or a Huff hearing.3 The

31 Toward the end of this claim Randolph clains that he
“repeatedly requested . . . a Huff hearing and a Motion to Conpel
heari ng before any evidentiary hearing.” (1B 92). However, he
offers no citation to the record to support that unsubstanti ated,
bar ebones claim and therefore, it is inproperly pled. Mboreover,
the evidentiary hearing held in 1998 was hel d on an i ssue whi ch was
rai sed subsequent to the 1997 hearing as aresult of |ater received
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def endant bears the burden to establish the | egal sufficiency of
his clains. Smth v. State, 445 So. 2d at 325. A nere conclusory
al l egation such as the instant one is wholly insufficient on which
to base a claimfor relief. See id.; Roberts, 568 So. 2d at 1259;
Kennedy, 547 So. 2d at, 913.

Nei ther does the claim that he was forced to proceed to the
evidentiary hearing without his | ead attorney and to exam ne public
records at the sanme tinme nerit relief. The record shows that at
the 1997 evidentiary hearing, Randolph was represented by
| ong-tine, capable CCR attorneys, Todd Scher and Heidi Brewer.
These two veteran capital appellate defense attorneys had the
assistance of attorney Silvia Smth. Thus, Randol ph had three
attorneys representing himat the three day hearing. Surely, two
of them could have conducted the hearing while one attended to
public records, or vice-versa. |ndeed, he has not all eged any real
prejudice in not having his “lead” attorney present for the 1997
hearing. Neither can he show such prejudice; the court granted the

defense “sixty days fromJuly 24, 1997, within which to depose 2

individuals and the records custodian . . . and to file an
anendnent to the 3.850 notion . . . based on the public records
public records information. Thus, any possible error in not

hol ding a hearing on public records before the 1997 evidentiary
hearing was cured when Randol ph was permtted to anmend his Rule
3.850 notion and proceed to an evidentiary hearing on a new claim
resulting fromthe public records information received.
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produced at the July 22, 23, and 24, 1997, hearing.” (R 4587).
Thus, the claim that he was forced to review and evaluate the
public records provided at the hearing at the sanme tinme as he put
on his evidence is clearly false. This claimfails to state any
basi s upon which relief could be granted.
Moreover, as admtted in his brief, when Randol ph’s “l ead” attorney
| earned that she would not be able to attend the evidentiary
heari ng because of a conflict with the Leo Jones case, this matter
was brought to the attention of this Court. This Court decided
that the best disposition was to extend the time in the Jones case
so the “lead” attorney could attend the Randol ph hearing. That
counsel failed to use the tinme extension in Jones to attend the
Randol ph hearing inplies that she had full confidence in the
ability of M. Scher, Ms. Brewer, and Ms. Smth to handle the three
day hearing. Certainly no evidence has been offered, or even
al l eged, herein to indicate that such an assessnment was incorrect.
Neither is there any indication that “lead” counsel reapplied to
this Court for an additional extension of tine or nmade any
further conplaint that she would not be at the Randol ph hearing. *

Thus, this matter is procedurally barred because the failure to

32 Nonet hel ess, the trial judge extended the defense a period
of “thirty days fromJuly 24, 1997, within which to file witten
menor anduns.” (R 4587). Moreover, the court gave Randol ph a sixty
day extension from July 24, 1997 for taking the depositions of 2
i ndi viduals and the records custodian and in which to anend his
3.850 notion “based on the public records produced at the July 22,
23, and 24, 1997, hearing.” 1d.
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make further conplaint after resolution by this Court waived any
claim

Finally, although there is no indication that Randol ph received
anyt hi ng ot her than effective assi stance of postconviction counsel,
the State disagrees with his claim that he is “entitled to
effective assistance in his post-conviction proceedings.” (1B 92).
There is no right to effective collateral counsel. State wv.
Lanbri x, 698 So. 2d 247, 248 (Fla. 1996), cert. denied, 118 S.C
1064 (1998). Randol ph has utterly failed to denonstrate any basis

for relief on this claim
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PO NT 1V

RANDOLPH RECEI VED EFFECTI VE ASSI STANCE OF COUNSEL
AT THE GUI LT PHASE

_ Randol ph clains that Trial Counsel Howard Pearl rendered him

i neffective assistance at the guilt phase of his trial. (IB 93).
He identifies several areas of deficiency which he clains
prejudiced him entitling himto relief.

To show i neffective assistance of trial counsel, the defendant nust
denonstrate that his attorney’s performance, including both acts
and omssions, fell outside the wde range of reasonable
pr of essi onal assistance. See Robinson v. State, 707 So. 2d 688,
695 (Fla. 1998); Kennedy v. State, 546 So. 2d 912 (Fla. 1989).
There is a strong presunption that counsel rendered effective
assistance, and the defendant <carries the burden to prove
ot herw se. | d. The distorting effects of hindsight nust be
elimnated and the action, or inaction, nust be evaluated from
counsel’s perspective at the tinme. 1d. See Strickland .
Washi ngton, 466 U.S. 668, 690 (1984). Even if the defendant shows
deficient performance, he nust also prove that the deficiency so
adversely prejudiced himthat there is a reasonable probability
that except for the deficient performance, the result would have
been different. 1d.; Gorhamv. State, 521 So. 2d 1067, 1069 (Fl a.
1988) (citing Strickland, 466 U. S. at 687).

Reasonabl e strategic decisions of trial counsel wll not be
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second- guessed. Hal i burton v. Singletary, 691 So. 2d 466 (Fla.
1997). “’"Strategic decisions do not constitute ineffective
assistance if alternative courses of action have been consi dered
and rejected.’” Rutherford v. State, 727 So. 2d 216 (Fla. 1998),
gquoting, State v. Bolender, 503 So. 2d 1247, 1250 (Fla. 1987),
cert. denied, 484 U S. 873 (1987). “To hold that counsel was not
ineffective[,] we need not find that he made the best possible
choi ce, but that he nmade a reasonable one.” Byrd v. Arnontrout,
880 F.2d 1, 6 (8th CGr. 1989). Trial counsel “cannot be faulted
sinply because he did not succeed.” Alford v. Wainwight, 725 F. 2d
1282, 1289 (11th Gr.), nodified, 731 F.2d 1486, cert. deni ed, 469
US 956 (1984). A defendant is “not entitled to perfect or
error-free counsel, only to reasonably effective counsel.”
Wat er house v. State, 522 So. 2d 341, 343 (Fla. 1988) cert. deni ed,
488 U.S. 846 (1988).

Findings of fact made after an evidentiary hearing are presuned
correct. See Jones v. State, 446 So. 2d 1059 (Fla. 1984). The
evi dence adduced bel ow wel | supports the trial judge’s concl usions
based on his factual findings.

Concessions of Guilt:

Randol ph cl ainms that M. Pearl conceded “the rape charge . . . the
robbery and grand theft charges . . . [and] that the victim s death
occurred in the course of a felony . . ..” (1B 93). According to

the initial brief, these concessions were all mde w thout his
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consent. 1d. This statenent is followed wth: “Counsel rendered
i neffective assistance.” 1d.
Agai n, Randol ph presents a barebones claim The defendant bears
the burden to establish the | egal sufficiency of his clains. Smth
v. State, 445 So. 2d at 325. A nmere conclusory allegation is
whol Iy insufficient on which to base a claimfor relief. See id.;
Roberts, 568 So. 2d at, 1259; Kennedy, 547 So. 2d at, 913. This 9
line claim for relief is a barebones, conclusory claim which
provi des no basis for relief.
Moreover, as M. Pearl testified at the evidentiary hearing, “[i]f
it had been proved . . . [he] saw no reason to deny it.” (R
3215-16). He felt that as a matter of credibility with the jury,
it was better to concede clearly established factors. Id. at 3245.
It is clear fromM. Pearl’s closing argunent that he was, in fact,
then concerned with this credibility issue. For exanple, at one
point, he admts that the bodily fluids evidence was |eft at the
scene by Randol ph, stating: “So once again, no dancing around on
the head of a pin.” (DAR 1533). Regarding the robbery and theft
of the car, M. Pearl told the jury:
[I]t goes beyond a reasonable doubt and all the

way to a noral certainty that Barry Randol ph

commtted robbery in that store. . .. [I]t

woul d be an exercise in futility, and probably

aninsult toyour intelligence to start arguing

and getting picky about, well, was the car

taken in the course of the robbery .

I’m not going to argue that kind of thing. He
went in there primarily to steal. Co I
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can’t argue it and still hold your attention.

ld. at 1532. Moreover, in his statenent, Randol ph stated: “I took
about one-half of the book of lottery tickets; . . . | took the
keys to the store, and | took off with Mss Ruth’s car . . ..~
(DAR 1260, 1261); (R 4589). This type of tactical choice falls well
within the broad range of professionally conpetent strategic trial
deci si ons. Randol ph has utterly failed to carry his burden to
establish either prong of the Strickland standard inregard to this
claim He is entitled to no relief.

Regardi ng the rape concession, M. Pearl told the jury that he had
“doubts I want to share with you about whether this is the kind of
sexual battery as such that you envision as being sexual battery.”
|d. at 1534. Thus, the record does not support Randol ph’s claim
that M. Pearl conceded the rape charge at page 1534 of the record.
However, even if he did, such a concession would have been a
reasonabl e tactical nove given Randol ph’s statenent, which was
admtted into evidence, explaining the sexual battery, in which he
sai d:
| decided to do sonething that would persuade
peopl e that only a mani ac woul d have done, so
that people would know | didn’t, because in
essence -- I'mnot inplying -- I’mno mani ac,
everybody knows that. And therefore they
woul d never think it was ne.
ld.; (R 4589). Randol ph’s confession also included the statenent:

“I put nmy penis on her vagina and then ejected in her.” (DAR

1260); (R 4589). Moreover, Randolph’s claim that he did not
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consent to the concession of the rape charge is frivolous
considering that his own statenent conceded his guilt.
As M. Pearl testified: Randol ph “confessed to it. He left ne in
a very poor position.” Id. Thus, he was “not in a position to
deny it or totry to change the facts . . ..” 1d. at 3203. Later,
Randol ph told the police that “he had not actually done that”
(penetrated her). I1d. M. Pearl said that he
didn’t want the jury to get the idea that this

man was tal ki ng out of both sides of his nouth

and telling different stories. | would rather

that they believed that at |east he was

telling the truth about what he did, because

that m ght get the synpathy or understandi ng
of a jury such as we get in Putnam County.

. | didn't intend for himto testify. But at
|l east the jury could see that he was being
remorseful by being truthful in making a
confession to the police when he got caught.
And that was one of the few things he left ne
totry to work with.

: [I]n his confession he said that [he]
garroted the | ady at | east tw ce, beat her and
he cut her. And whether or not he raped her
was not really all that inportant.

I d. at 3203-05. Randol ph also detailed his guilt of the nurder. Id.
at 3236. Moreover, “cleaning ladies or sonething like that” saw
Randol ph exiting the Handy Way and “recognized him” identifying
himby nanme. [1d. at 3235. These persons found the nurder victim
naked bel ow t he wai st and brutally beaten. Id. at 3236. M. Pear

was left with “[n]Jot nmuch of a defense at all.” 1d. at 3236.
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Final Iy, given Randol ph’ s confession and the evidence at trial, any
error in conceding these matters is harnl ess beyond a reasonabl e
doubt since the evidence overwhel mngly supports each of them
| ndeed, the postconviction judge found in his order denying the
notion: “The overwhel m ng physical evidence and wi tness testinony
presented at trial corroborated and exactly matched t he def endant’s
statenent.” (R 4589). Thus, even were Randol ph able to establish

deficient performance in regard to one, or nore, of the alleged

concessions, he cannot neet the second Strickland prong, i.e.,
prejudi ce. Indeed, he has not even alleged it, and therefore, his
claimis “legally and facially insufficient.” Gaskinv. State, 737

So. 2d 509, 520 n.7 (Fla. 1999). He is entitled to no relief.

Mor eover, as the postconviction judge found and explicated in his
order: “The notion fails to set forth sufficient facts show ng how
defense counsel is alleged to have conceded the victims death
occurred during the course of a felony . . .. There is no support
in the record for these allegations.” (R 4590). Nei t her has
appel l ate col | ateral counsel done so, and the conclusory al |l egation
is wholly insufficient on which to base a claim for relief.
Moreover, M. Pearl argued that the nedical treatnent given the
victimwas partially responsible for her death; see id.; thus, he
clearly did not concede that the death occurred during conm ssion
of the felony. Randolph’s claimis frivolous.

Vol untary | ntoxication:
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Randol ph presents yet agai n anot her appal | i ng exanpl e of bar ebones,
concl usory pleading which is utterly insufficient on which to base
relief. He provides no record cites for any of his conclusory
all egations. Neither does the 8 line claimcontain even a single
case, statute, or rule citation. He has failed to carry his burden
to properly plead a facially and/or legally sufficient claim
Thus, he is entitled to norelief. See Roberts v. State, 568 So.
2d at 1259; Kennedy v. State, 547 So. 2d at 913.
Moreover, M. Pearl did present expert testinony regarding the
affects of Randol ph’s crack cocaine addition and use. See Dr.
Krop’s trial testinmony outlined, supra, at 25 - 30. G ven the
concl usi ons of Randol ph’s postconviction defense experts that Dr.
Krop coul d properly have reached the conclusions he did based on
the informati on on Randol ph’s cocai ne use, Randol ph’s conpl aints
about Dr. Krop and/or M. Pearl’s use and presentation of himnust
fail. 1t is also inportant to note that Randol ph coul d have given
Ronzial WIllians’ name to Dr. Krop and/or M. Pearl (as he could
have |i kew se supplied M. Hart’s nane), but he did not. He is not
entitled to withhold such information fromhis counsel and experts
and then cry foul on postconviction notion.
Moreover, even if M. Pearl had had M. WIIlians’ nane,
it is highly unlikely that any conpetent defense

attorney woul d have had [hinm] testify and even

assumng he had testified it 1is highly

unlikely that his testinony would have been

credi bl e. He is incarcerated on a violation
charge stemmng from a conviction for
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mansl| aught er, has t hree prior f el ony
convictions and admts he was using drugs
t hroughout the tinme he nmade the observations
to which he testified.

(R 4593). The court found “WIllianms’ testinony to be highly suspect.
Even if his testinony was assuned to be true, he last saw the
def endant sonme seven to ei ght hours before the nurder took place.”
Id. at 4592. On the other hand, Janene Bettes saw Randol ph
“imedi ately after he coomtted the nurder,” she was very famliar
wi t h how Randol ph | ooked and acted under the influence of cocai ne,
and he did not appear to be under the influence of sane at that
tinme. | d. The factfinder reasonably chose to believe this
evidence over the “highly suspect” testinony of M. WIIians.
Randol ph has denonstrated no error
Finally, as M. Pearl nade clear at the evidentiary hearing, there
were sound tactical reasons why he chose to soft-pedal the cocaine
use and abuse evidence to the Putnam County jury. Randol ph has not
shown either deficient performance or prejudice, and therefore, he

is entitled to no relief on this claim Strickland; Rutherford.

Consul tati on and Advi se:

Randol ph clainms that “[t]he failure to investigate, consult and
advise his client, reflected in these comments, constituted
i neffective assistance.” (1B 95). The problemis, there is no
such failure reflected therein. This claim is sinply another
bar ebones presentation of a claimand shoul d be di sm ssed for | egal

and facial insufficiency. The defendant bears the burden to
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establish the | egal sufficiency of his clains. Smth v. State, 445
So. 2d at 325. A mere conclusory allegation that that sone
nebul ous “failure to investigate, <consult and advise” is
“reflected” is a few quoted lines is wholly insufficient on which
to grant relief. See id.; Roberts, 568 So. 2d at 1259; Kennedy,
547 So. 2d at 913.

The postconviction court explained that the conpl ai ned-of
“statenments were nmade while the attorneys and the trial judge were
reviewing the jury charges.” (R 4593). He pointed out that
indicating to the court that he expected his client would testify
consistently with his statenent is hardly deficient perfornmnce.
| d. He added: “Cbviously the statenent that otherw se the
def endant would ‘conme in on a stretcher’ was not nmeant to be taken
literally.” 1d. Indeed, “[t]his statenent clearly shows that M.
Pear| intended to counsel his client not to give testinony at tri al
different from his witten statenent.” Id. Thus, the very
statenent alleged to showa failure to consult and advi se actually
shows the opposite and defeats this claim

Finally, Randol ph has not alleged how the outcone of the tria
woul d have been different had M. Pearl not failed to investi gate,
consult and advise him Thus, his claimis legally and facially
insufficient under Strickland and should be denied. Gaskin, 737
So. 2d at 520 n.7.

Reporti ng of Bench Conferences:
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Randol ph next conplains that M. Pearl “rendered ineffective
assistance in failing to assure that a proper record was nade.”
(IB 95). He says that “[n]any bench conferences were unreported”’
and gives sone record citations, but utterly fails to explain how,
or why, the failure to report these conferences prejudiced him
There i s no apparent prejudice, and his failure to allege “how the
outcone of his trial would have been different” had the brief
si debar/bench conferences been reported is fatal to his claim
Gaskin, 737 So. 2d at 520 n.7.

The | ower court exam ned each sidebar/bench conference referenced
by Randol ph and determ ned fromthe context what the subject of the
unreported exchange was. (R 4594-95). It is apparent that the
matters di scussed were of the “housekeeping” variety, or were, in
the case of three of them brief conversations between counsel for
the prosecution and the defense which are not required to be
reported. Id.

“[T]he failure to record any portion of the statenents nade by the
court and attorneys at the charge conference is harm ess” where
“the proposed instructions and the instructions as read to the
jury” were in witing and filed in the record. Turner v. Dugger,
614 So. 2d 1075, 1079 (Fla. 1992). This Court added: “The absence
of transcribed bench conferences did not violate the nandate of
section 921.141 . . ., and the fact that bench conferences were not

reported did not prejudice the appeal.” 1d. at 1080. Thus, no
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relief was warranted. |Id.

I n Randol ph’ s case, trial counsel filed proposed jury instructions,
and the formal charge conference was held on the record and
reported. (DAR 195-96, 543-45, 1763-64). The |ower court
correctly rejected the claim that M. Pearl’s performance was
deficient because he did not nmake sure that these matters were
reported on the record. Mreover, as set out above, Randol ph has
not even alleged, nuch |l ess denonstrated, the prejudice prong of
the Strickland standard. He is entitled to no relief.

Presence:

Randol ph clainms that he “was involuntarily absent from the
February 24, 1989 proceedi ng which occurred i nmedi ately before the
penalty phase.” (1B 95). He says he did not waive his presence and
al |l eges a reasonabl e possibility that his rights were prejudi ced by
his absence. (IB 96). Thus, he says, “Counsel was ineffective.”
| d.

Randol ph conpl ains about four matters discussed at this
pr oceedi ng:

1. M. Pearl “conceded the state could rely on felony
mur der ;”

2. The judge “heard argunent on whet her Dr. McConaghi e coul d
di scuss cause of death;”

3. The court heard argunent on “whether the State coul d use

phot ographs to show hei nous, atrocious, and cruel;” and,
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4. The court heard argunent on “whether or not there would

be evidenced introduced regarding the O negative bl ood issue.”
(1B 96). The postconviction court reviewed these incidents in detai

and concluded that “the state attorney and defense counsel
di scussed the testinony and evidence they expected to be
presented,” but the trial judge clearly did not rule on any of the
matters di scussed and his only coomments were to the effect that he
did not know how he would rule until the evidence was actually
presented. (R 4602-03). The record also shows that all invol ved
understood that this was “not . . . the formal charge conference,”
but was only a broad overview or outline which to provide “sone
idea of what’s going to go on this norning.” I1d. at 4602.
Moreover, at the appropriate tinme, a formal charge conference was
hel d, and Randol ph was present for it. 1d. at 4603. Thus, as the
post convi ction judge found, “there is no reasonabl e possibility of
prejudice from the defendant’s absence at this stage of the

proceedings,” i.e., no Proffitt® error.

Bproffitt v. Wainwight, 685 F. 2d 1227, 1260 (11th Gir.
1982) .
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PO NT V
RANDCLPH HAS FAILED TO ESTABLISH THAT TRIAL
COUNSEL HAD AN UNDI SCLOSED CONFLICT OF
| NTEREST.

Randol ph conpl ains that M. Pearl was a special deputy sheriff and
that constituted an unconstitutional conflict of interest. (1B
96). He then attenpts to “rely on the argunents presented at page
48-57 of his Initial Brief in Consolidated Case No. 81,950.” 1d.
This is a blatant attenpt to undermne this Court’s order requiring
Randol ph to conply with the 100 page |imtation for his instant
initial brief. This issue should be stricken and ot her appropriate
sanctions shoul d be inposed.

As it appears in the instant case, this issue is a barebones
presentation whichis legally insufficient onits face and need not
be further considered. It is well-settled that clains cannot be
rai sed on appeal by nerely referencing the argunents contained in
the 3.850 notion. Duest v. Dugger, 555 So. 2d 849, 852 (Fla

1990). The State contends that neither can a reference to
argunent s cont ai ned i n anot her appel | ate proceedi ng be so utilized.

Moreover, the issue raised in the allegedly consolidated case, No.

81,950, has been resolved by opinion dated Mrch 7, 1996.

Teffeteller v. State, 676 So. 2d 369 (Fla. 1996). Therein, this
Court remanded the clains to be heard in the individual cases by

t he postconviction court. [|d. The mandate in that case issued on

August 9, 1996. Appendi x A-1. The evidentiary hearing on this
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i ssue was held by the |l ower court in this case “on July 22, 23, and
24, and Decenber 4, 1997.” (R 4600). Thus, the referenced brief
was witten before the evidentiary hearing and is not entitled to
consideration in reviewing the propriety of the postconviction
court’s ruling subsequent to the evidentiary hearing.

I n any event, the postconviction judge, after the hearing, found as
fact that:

Pear|l had no actual or apparent authority to act
as a law enforcenent officer for the Marion
County Sheriff’'s Departnment and at no tine
i ndi cated to anyone that he possessed anything
other than a permt for ‘pistol toting.
Sheriff Mooreland testified in giving speci al
deputy status he in no way contenpl ated Pearl
acting as a deputy sheriff in any manner.

The Court finds fromthe testinony presented that
Pearl’s status was only that of an honorary
deputy sheriff and that his sole purpose in
obtai ning such status was to be permtted to
carry a conceal ed weapon. The Court finds
Pearl’s status as a special deputy sheriff did
not conflict with his duties as a defense
attorney and that there was no per se conflict
of interest between Pearl and the Defendant.
See Harich v. State, 573 So.2d 303, 305 (Fla.
1990)

(R 4601). Thus, assumng arguendo that the issue is properly

presented in this proceeding, Randolph is entitled to no relief

because the conflict of interest claimis without nmerit.
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PO NT VI
RANDCLPH HAS FAI LED TO ESTABLI SH THAT THE TRI AL
JUDGE HAD AN UNDI SCLOSED CONFLI CT OF | NTEREST.
Randol ph conpl ai ns that Judge Perry held the same special deputy
status as M. Pearl. See Point V, supra at 94. He alleges that
sanme was “a basis for disqualification.” (1B 96). He clains that

if he had known about this, he would have “filed a notion to

recuse.” |d. He says that he only learned of it when Judge Perry
testifiedtoit in “the 1992 hearing.” 1d. He then clains that he
will later supply a citation for this claim®in the reply brief.”
| d.

The State strongly objects to any attenpt to first supply the
referenced testinony, or citation to it, in the reply brief.
Qobviously, the State will already have filed its one and only
answer at that tinme. It is grossly unfair and unjust to permt the
def endant, who has the burden of proof, to first place information
before this Court at a point when the State has no adequate
opportunity to refute it. Moreover, there is no claimthat this
informati on was presented to the postconviction | ower court judge.
It is inappropriate to consider sanme for the first tinme on appeal.
Moreover, due to the vague and conclusory nature of the
presentation of the issue, it should be denied as legally and
facially insufficient to support relief. It is Randol ph’s burden

to establish the legal sufficiency of his clainms. Smth v. State,
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445 So. 2d at 325, and an unsupported conclusory claimis wholly
insufficient to carry that burden

However, even if the appellate presentati on was sufficient to raise
the i ssue before this Court, it would still not warrant relief. As
the postconviction judge found: “The defendant presented no
evidence in support of this bare allegation.” (R 4613-14). Thus,
the notion itself was legally and facially insufficient and was
properly deni ed. Moreover, the failure to allege in the notion
“how t he outcone of his trial would have been different” had Judge
Perry not presided over it bars relief. Gaskin, 737 So. 2d at 520
n.7. As nentioned previously herein, Randol ph’s own statenent, and
the extensive corroborating evidence introduced at trial
overwhel mngly establish his guilt. Thus, he cannot show that an
acqui ttal woul d have resul ted had any ot her judge presided over his

case. He is entitled to no relief.
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PONT VI
RANDOLPH HAS FAILED TO ESTABLISH THAT THE
HEI NOUS, ATROCI QUS, OR CRUEL AGGRAVATI NG
FACTOR VI OLATES THE ElI GHTH AMENDMENT.

Randol ph admts that his trial counsel objected to the HAC factor
on vagueness grounds and that he presented the issue to this Court
on appeal. (IB 97). He also admts that this Court rejected his
claim Id. However, he contends that Espinosa v. Florida, 505 U. S.
1079 (1992) conpels reconsideration. 1d. at 97-98.
The | ower court reviewed the instruction conpl ai ned-of in Espinosa
and that given in this case. (R 4612). He concluded that they were
not the sanme, and that the instruction given in this case
substantially “conformed to the jury instruction upheld by the
Florida Suprenme Court in Hall v. State, 614 So. 2d 473 (Fla
1993).” Id. Thus, there is no nerit to this claim

Moreover, any error in the phrasing of the jury instruction at
i ssue was harm ess beyond a reasonabl e doubt. There is no harnfu
error where, as here, there is scant mtigation to wei gh agai nst
three strong aggravators. The trial judge nmade it clear in his
order that he woul d have i nposed the death penalty even if only one
of the aggravators existed. He stated: “[Alny of the aggravating
factors found to exist would outweigh all mtigating factors .

.” (DAR 646). Thus, even ignoring the HAC factor, there are two
strong aggravators to be weighed against mtigation which is of

such little weight that a single aggravator would outweight it.
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Any error in the HAC instruction is clearly harm ess. can be no
doubt that the death sentence would still have been inposed.

Mor eover, any error is harm ess due to the overwhel m ng evi dence of
HAC. Cearly, this is a case where the facts would constitute HAC
under any definition of that term Thus, Randolph is entitled to

no relief. See Fennie v. State, 648 So. 2d 95, 98 (Fla. 1994).
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CONCLUSI ON

For the reasons set out above, Randol ph’s conviction and

sentence of death should be affirmed in all respects.
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