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PRELI M NARY STATEMENT

Thi s proceedi ng i nvol ves an appeal fromthe denial, by
Crcuit Judge Robert K Mathis, of M. Randol ph's notion for
post-conviction relief filed pursuant to Fla. R Cim P. 3.850.

Citations in this brief shall be as foll ows:

"R_." -- record on direct appeal to this Court;
"PCR__." -- record on 3.850 apeal to this Court;
"Ex. ___." -- Defendant's exhibits submtted at the 3.850

evi denti ary heari ng;

"IB" -- Appellant's Initial Brief;

"AB" -- Appellee's Answer Brief;

All other references will be self-explanatory or otherw se
expl ai ned herein.

CERTI FI CATE OF TYPE SI ZE AND STYLE

This Reply Brief has been reproduced in Courier New, 12 pt.

t ype.
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ARGUMENT | N REPLY

ARGUVENT |

APPELLANT CLEARLY ESTABLI SHED THAT HI S RI GHTS
WERE VI OLATED WHEN THE TRI AL COURT ENGAGED I N
| MPROPER EX PARTE COVMUNI CATI ONS W TH THE
STATE, WHEN THE TRI AL COURT | MPROPERLY
DELEGATED TO THE STATE | TS | NDEPENDENT DUTY
TO VEI GH AGCRAVATI NG AND M TI GATI NG

Cl RCUMSTANCES, AND VWHEN THE TRI AL COURT
PREDETERM NED APPELLANT' S SENTENCE

| nt roducti on

In its Answer Brief, Appellee nakes several attenpts to
convince this Court that Appellant's right to a fair trial
conporting with due process was not violated by the trial court.
At times, Appellee's counsel goes so far as to substitute her own
version of the testinony fromthe evidentiary hearing, creating
facts that were never presented by either party bel ow
Regar dl ess, Appellant established that he is entitled to relief
by presenting the follow ng unrebutted evidence during his
evi denti ary heari ng:

- the prosecutor in Appellant's case assisted the trial

judge's law clerk (Panela Koller) in witing part of the

j udgment and sentence dealing with the wei ght of individual

aggravating circunstances;

- the law clerk assunmed the prosecutor had spoken with the

trial judge about the | anguage they were addi ng because she

said she woul d not have added anything wi thout the trial

j udge' s consent;

- the language that the |law clerk renmenbers adding with

the prosecutor's assistance is the | anguage that
appears at R 646 and reads:



In fact, any of the aggravating factors found
to exist would outweigh all mtigating
factors, statutory and non-statutory.

- neither Appellant nor his trial attorney (M. Howard

Pearl) were present when the prosecutor assisted the |aw

clerk in determ ning exactly what | anguage to add to
Appel l ant's judgnent and sentence and where to add it;

- before 1997, no attorney of Appellant's, including his
trial attorney, was aware that the prosecutor had assisted
with drafting a part of Appellant's judgnment and sentence
dealing with the weight of individual aggravating

ci rcunst ances;

- nothing in the trial record indicates that the parties
were informed that the prosecutor would assist the trial
court in drafting the judgnent and sentence, and the trial
attorney testified below that he was not infornmed that such
a procedure woul d occur;

As further evidence of the state's involvenent in drafting
t he judgnent and sentence, Appellant presented the foll ow ng:

- the State had possession of an original draft judgnment and
sentence inits files (ex. 1);

- this draft judgnment and sentence was not disclosed to
Appel  ant until 1997;

- the draft judgnent and sentence bears a mark commonly
recogni zed to nean "insert" on the bottomof the first page
(PCR 4681);

- in the final judgnent and sentence, |anguage appears at
the location of the "insert" mark (that does not appear on
the draft judgnment and sentence) which reads:

The Defendant's version of the sexual battery
in this Court's opinion runs contrary to the
evi dence introduced at trial. Autopsy photos
that this court admtted into evidence but
did not allowthe jury to view, in order to
insure the Defendant a fair trial, show

massi ve bruising and trauma between the upper
t hi ghs and the general vaginal area which
this Court's mnd, are consistent with that

2



of a brutal and violent rape. The

Defendant's version of the rape is incredible

and nost unbel i evabl e.

(Conpare R 641-42 with PCR 4681-82).
This unrebutted evidence establishes that the trial court
i nproperly engaged in ex parte comuni cations with the state that
were far nore than just "mnisterial” in nature. Furthernore,
this unrebutted evidence clearly establishes that the trial court
inproperly delegated to the state its duty to independently weigh
the aggravating and mtigating circunstances. Lastly, and nost
di sturbingly, the unrebutted evidence of bias and
predeterm nati on of sentence on the part of the trial court
establishes a clear violation of Appellant's Sixth, Ei ghth and
Fourteenth Amendnent rights. At the very |least, the evidence
creates an appearance of bias on the part of the trial court too
great for this Court to ignore.
A | mproper ex parte comuni cation
It is inportant for this Court to note that Appellee at no

time disputes that an ex parte comunication occurred regarding
the drafting of Appellant's judgnent and sentence. G ven the
evi dence bel ow, such an assertion on Appellee's part would be
absurd. Instead, Appellee attenpts to convince this Court that

the ex parte comrunication did not violate Appellant's due

process rights for a variety of reasons.



Appel | ee argues that Appellant failed to present any
evidence in the court below that the trial judge "told or
directed" the law clerk to obtain the subject |anguage fromthe
prosecutor, or that the trial judge "sanctioned" such an act. (AB
at 33-4). However, the law clerk did testify that she assuned
that the trial judge and prosecutor had di scussed the issue, and
t hat she woul d not have made the change without the trial judge's
perm ssion. (PCR 5352). Appellee would have this Court believe
that the evidence presented bel ow shows that the | aw cl erk took
it upon herself to get the subject |anguage fromthe prosecutor.
(AB at 33). No such testinony or evidence, however, was
presented by any witness that even vaguely supports Appellee's
assertion.?!

In his initial brief, Appellant cites to Rose v. State, 601

So. 2d 1181 (Fla. 1992), to support his claimfor relief. (1B at
46-7). Appellee asserts that Appellant's case is distinguishable
from Rose, but again supports this assertion with creative
interpretations of the evidence and testinony presented bel ow.
Appel l ee first asserts that, unlike Rose, there is no evidence in

this case of any conmunication between the trial court and the

Furthernore, considering that the subject |anguage deal s
wi th the wei ghing of aggravating and mtigating circunstances (a
responsibility which lies solely with the trial court), such an
act on the prosecutor's part would be entirely inproper and
suggests a conpletely different violation of Appellant's due
process rights.



state.? (AB at 35). Again, Appellee ignores the law clerk's
testinony below that she assuned the trial judge and prosecutor

had di scussed the issue before the changes were made.?® (PCR

2Appel l ee finds significant that "the" communication was
between the law clerk and the prosecutor, and cites to Diaz v.
Dugger, 719 So. 2d 865 (Fla. 1998), for the proposition that the
ex parte conmmuni cation was not i nproper because the trial judge
was not involved. D az does nothing for Appellee's position.
First, "the" conmunication Appell ee speaks of may have been
between the | aw clerk and the prosecutor but, as the law clerk's
testinony below indicates, it cane after a previous inproper ex
parte communi cati on between the prosecutor and the trial judge.
Second, in D az, although the comrunication canme froma judicial
assistant, what is nore inportant is the fact that both parties
were involved in conmunications with the assistant regarding the
proposed order, and the defense was provided an opportunity to
respond and file objections to the state's proposed order (but
did not). Lastly, and of nobst significance, is the fact that
Di az concerned denial of a postconviction notion, not the
creation of a judgnent and sentence.

]It should also be noted that the state's argunent fails on
yet another ground--cited by this Court in Rose v. State, 601 So.
2d 1181 (Fla. 1992). 1In Rose, this Court wote:

No nmatter how pure the intent of the party who engages
in [ex parte] contacts, without the benefit of a reply,
a judge is placed in the position of possibly receiving
i naccurate information or being unduly swayed by
unrebutted remarks about the other side's case.

If one were to accept the state's fictionalized version of the
events at hand--which Appell ant does not--the problem associ at ed
wWth ex parte comrunications is actually maxim zed: the judge is
hearing only "the other side's case" and he is not even aware
that that is what he is hearing. He mstakenly thinks that he is
receiving a report fromhis |law clerk--at which he woul d never

| ook with the healthy skepticismdue a litigant's position. He
assunmes the report to be without bias and, nost likely, would
accept it wthout any questioni ng whatsoever. |In short, he is
receiving the wol fish informati on warned of in Rose, but it is
presented to himwapped in what seens to be innocuously
unt ai nt ed wool .



5352). Furthernore, Appellee again represents to this Court that
t he evidence presented bel ow shows that the |aw clerk took it
upon herself to get the subject |anguage fromthe prosecutor
when, in fact, no such evidence was presented bel ow.

A central point mssed by Appellee is this: a judge' s | aw
clerk is forbidden to do all that is prohibited to the judge.

Hall v. Small Business Adm nistration, 695 F.2d 175, 179 (5th

Cir. 1983) ("Law clerks are not nerely the judge's errand
runners. They are soundi ng boards for tentative opinions and

| egal researchers who seek the authorities that affect decision.
Clerks are privy to the judge's thoughts in a way that neither
parties to the lawsuit nor his nost intimate famly nenbers may
be. W agree with the Sixth Grcuit that the clerk is forbidden
to do all that is prohibited by the judge.") (enphasis added)

(citations omtted); Kennedy v. Geat Atlantic & Pacific Tea Co.,

Inc., 551 F.2d 593, 596 (5th Gr. 1977) ("It was [the | aw
clerk's] duty as nuch as that of the trial judge to avoid any
contacts outside the record that m ght affect the outcone of
l[itigation. This we perceive to be the basis, so far as rel ated
to the judge hinself, of the existing Canon 3(A)(4) of the Code
of Judicial Conduct for United States Judges which provides: "A
judge should. . .neither initiate nor consider ex parte

communi cations. . . .") (enphasis added) (cf. Fla. Code of Jud.

Conduct Canon 3(B)(7) using substantially simlar |anguage); In



the Matter of J.B. K., 931 S . W2d 581, 584 (Tex. Ct. App. 1996)

("Private communi cati ons between a | awer in a pending action and
a staff nmenber of [a] court before whomthe case is pending
concerning the nerits of the then pending [case] are "ex parte

communi cations” not authorized by law "); see Price Bros. Co. V.

Phi | adel phia Gear Corp., 629 F.2d 444, 447 (6th Cr. 1980) ("The

principle that reverberates throughout the decisions. . .is that
a judge may not direct his law clerk to do that which is

prohibited to the judge"); see also VanZant v. R L. Products,

Inc., 139 F.R D. 435 (S.D. Fla. 1991) (holding that conmmunication
with law clerks regarding the nerits of a case was "inperm ssible
ex parte communi cation with chanbers"); Hence, even if one were
to accept the Appellee's version of the "facts,"” notw thstandi ng
the lack of record support for its version, an inproper ex parte
comuni cation occurred, constituting fundanental error and
requiring reversal.

Appel | ee further asserts that Appellant's case is

di stingui shable from Rose on the basis of Swafford v. State, 636

So. 2d 1309 (Fla. 1994). In Swafford, this Court found that,

al t hough ex parte communi cati ons had occurred when the judge
requested the state to prepare the order, they were not inproper
because the conmuni cations did not involve a discussion on the
merits. 1d. at 1311. Wat Appellee fails to point out is that,

in Swafford, the defense was informed that the court wanted the



state to prepare the order, and the defense had the opportunity
to argue against the order's contents but did not. 1In
Appel l ant's case, defense counsel was never infornmed that the
state was assisting in the preparation of the order.
Furthernore, this Court should note that, in Swafford, the ex
parte comruni cati on occurred during postconviction and the issue
before this Court was whet her the judge should have disqualified
hi msel f sinply because the ex parte conmunication had occurred.
Appel l ee wants this Court to believe that Appellant's case
falls into the exception in Rose, in that the ex parte
comuni cati on was not inproper but was a "strictly mnisterial,
or admnistrative, matter, and did not deal with the nmerits of

the case." (AB at 36).% However, the subject |anguage dealt

‘Appel l ee also cites to Rushen v. Spain, 464 U S. 114
(1983), and Pinardi v. State, 718 So. 2d 242 (Fla. 5th DCA 1998),
to support the proposition that Appellant is entitled to no

relief. 1In those cases, the appellant was denied relief because
the ex parte communication was "innocuous" and "not a conment on
the facts in controversy or the applicable law." Rushen, 464

U S at 121; Pinardi, 718 So. 2d at 246. In Rushen, the Court
defined "innocuous"” as an ex parte conmuni cati on where the

of fending parties "did not discuss any fact in controversy or any
| aw applicable to the case.” Id. (The court in Pinardi used the
sane definition). This is not, however, what occurred in
Appel l ant' s case because the ex parte comruni cati on expl ored
bel ow dealt specifically with the weight assigned to aggravating
ci rcunstances. Furthernore, when you conpare the draft judgnent
and sentence (specifically, the insert mark) discovered in the
state's files (PCR 4681) with the | anguage appearing in the final
j udgnent and sentence (R 641-42), it becones clear that the ex
parte comuni cations also dealt with facts in controversy. O her

factors distinguish Appellant's case from Rushen and Pinardi. In
Rushen, the ex parte comuni cati on was between a judge and a
juror. In Pinardi, the ex parte comruni cati on was between a

8



specifically with the wei ghing of aggravating circunstances, and
the ex parte comruni cation was not only inproper but also casts
seri ous doubt on whether the trial judge perfornmed his
constitutionally required duty of independently weighing the
aggravating and mtigating circunstances in Appellant's case.

See Proffitt v. Florida, 428 U.S. 250 (1976). Furthernore,

Appel | ee' s concl usi on depends upon her own | oose interpretation
of the evidence bel ow when she asserts that the |Iaw clerk on her
own sought out the prosecutor for the desired | anguage. None of
the testinony bel ow supports this conclusion, and the | ower
court's finding that the ex parte conmunication was m nisteri al
in nature is clearly erroneous. And, as stated supra, for
purposes of an ex parte analysis, the law clerk is the judge.

As stated previously, Appellant presented in the court bel ow

nmore than sufficient evidence of inproper ex parte comruni cations

to entitle himto relief. In fact, Appellant's evidence was
unrebutted: the State presented nothing. In Rose, this Court

granted relief on equal or |ess evidence than was presented by
Appel l ant below. In Rose, the Appellant had filed a 3.850
motion. In its response, the State agreed that an evidentiary
heari ng was required. Subsequently, the state submtted a

proposed order denying all relief and the trial court adopted it

j udge and enpl oyees of the Probation and Parol e Services.
Nei t her comruni cation directly involved the opposing parties, as
was the situation in Appellant's case.

9



inits entirety. Rose's counsel was not provided a copy of the
proposed order or provided the opportunity to respond. Under
these facts, this Court granted relief, holding that it "nust
assunme that the trial court, in an ex parte communi cation, had
requested the State to prepare the proposed order." Rose, 601 So.
2d at 1182-83 (enphasi s added).

In the court bel ow, Appellant's unrebutted evidence included
the foll ow ng:

- the prosecutor in Appellant's case assisted the trial
judge's law clerk (Panela Koller) in witing part of the

j udgnment and sentence dealing with the weight of individual
aggravating circunstances;

- the law clerk assuned the prosecutor had spoken with the
trial judge about the | anguage they were addi ng because she
woul d not have added anything without the trial judge's
consent ;

- the language that the law clerk renmenbers adding with
the prosecutor's assistance appears in the final
j udgnent and sentence;

- the State had possession of an original draft judgnment and
sentence inits files (ex. 1);

- the draft judgnent and sentence bears a mark commonly
recogni zed to nean "insert" on the bottomof the first page
(PCR 4681);

- in the final judgnent and sentence, |anguage appears at
the location of the "insert" mark that does not appear on
the draft judgnment and sentence (Conpare R 641-42 with PCR
4681- 82) .

- the trial attorney was unaware that the prosecutor had
assisted with the drafting of Appellant's judgnent and
sentence and nothing in the trial record indicates that the
parties were inforned that the prosecutor woul d assist the
trial court in drafting the judgnent and sentence.

10



These facts are nore than sufficient to establish that an

I nproper ex parte conmuni cation occurred regarding the drafting
of the judgnent and sentence in this case that does not fal

wi thin the Rose exception. The fact, alone, that the prosecutor
assisted the judge's law clerk in preparing the judgnent and
sentence establishes an i nproper ex parte communication. See,

e.d., Kennedy, supra. At the very least, Appellant is entitled

to the sanme assunption this Court nmade in Rose, especially
considering the fact that the evidence presented bel ow went
entirely unrebutted by the state. The inpartiality of the
sentencing tribunal was conprom sed, and Appellant is clearly
entitled to relief.
B. | nper m ssi bl e Del egation of Duty by the Sentencing Court

The unrebutted evidence presented by the Appellant bel ow
clearly establishes that the trial court inproperly delegated to
the state its duty to i ndependently weigh the aggravating and
mtigating circunstances. Appellee relies on the testinony of
the law clerk fromthe hearing below to show that the trial judge
did not delegate his duty to the State. (AB at 39).
Specifically, Appellee points to the testinony of the |law clerk
where she stated that the trial judge told her what he wanted the
order to say before the law clerk and the prosecutor added the

| anguage.

11



Appel l ee's version of the testinony belowis inaccurate. At
no point does the law clerk testify below that the trial judge
told her specifically what he wanted the order to say. Instead,
the testinony suggests that the trial judge knew of casel aw
rel evant to the weight of aggravating circunstances and that he
want ed | anguage added to the order along those lines. Wat is
clear fromthe testinony belowis that the prosecutor formnulated
the | anguage and assisted the lawclerk in adding it. Wat is
al so clear is that the | anguage dealt specifically with the
wei ghi ng of aggravating circunstances, an act that the trial
court is constitutionally required to undertake i ndependent of
either party. Proffitt. This constitutes fundanental error.

The law clerk's testinony fromthe hearing belowis not the
only evidence presented that the trial court inproperly del egated
its duty to the prosecutor. As explained previously,
post convi ction counsel discovered a draft judgnent and sentence
inthe State's files. (ex. 1). The draft contains initials and a
date in a handwiting other than the trial judge's. The |aw
clerk, who was responsible for preparing orders for the trial
court, did not recognize the draft. (PCR 5327). An insert mark
appears on the draft. In the final judgnent and sentence,
| anguage appears in the place of the insert mark that does not
appear on the draft. Nothing in the record indicates that both
parties were inforned that the State would be submtting a
proposed order. Furthernore, no explanation exists for why the

12



State was in possession of a draft judgnent and sentence to begin
with. The law clerk testified below that she did not recal
providing the State with copies of any drafts. (PCR 5335-36).

The lower court erred in ruling against Appellant on this
i ssue. Testinony and evidence presented bel ow establish that the
prosecutor and the sentencing court engaged in inproper ex parte
communi cations regardi ng the substance of the sentencing order,
t he defense was unaware and not provided an opportunity to
respond, and that the sentencing court delegated to the
prosecutor all or part of its constitutionally mandated duty to
i ndependent |y decide Appellant's sentence. This was fundanent al
error.
C. Bias on the part of the Sentencing Court

Lastly, Appellant presented unrebutted evidence of bias and
predeterm nati on of sentence on the part of the trial court at
t he hearing bel ow, establishing a clear violation of Appellant's
Si xth, Ei ghth and Fourteenth Anendnent rights. Part of this
unrebutted evidence was the testinony of the | aw clerk where she
indicated that the sentencing court determned it woul d sentence
Appel l ant to death before the penalty phase began, before the
jury deliberated its recomendati on, and before the final
sent enci ng heari ng.

I n deci ding whether the | ower court was correct that no bias

existed, this Court should al so consi der the other unrebutted

13



evi dence presented below. The subject |anguage that the | aw
clerk testified about dealt with the upholding of a death
sentence in case all but a single aggravator was rejected by this
Court on direct appeal. Wat is clear fromthe testinony
presented below is that the sentencing court was nore concerned
w th maki ng sure Appellant was executed than fulfilling its duty
of independently deciding the weight of each aggravating
ci rcunstance. Furthernore, the existence of a draft judgnent and
sentence in the State's files indicates that the sentencing court
included the State, a party adverse to Appellant, in determ ning
Appel l ant's sentence. This was clear fundanmental error and it
must be assuned that the sentencing court, as well as the
prosecutor, knew this at the tine. These factors, conbined with
the law clerk's testinony, paint a clear picture of a sentencing
court that was biased against Appellant. Appellant is entitled
to a new sentenci ng proceedi ng.
ARGUMENT | |

APPELLANT ESTABLI SHED THAT HE WAS DENI ED

EFFECTI VE ASSI STANCE OF COUNSEL I N THE

PENALTY PHASE

Appel l ant has clearly established that defense attorney

Howard Pear| provided ineffective assistance of counsel during
the penalty phase of Appellant's trial. Attorney Pearl's
i nvestigation was i nadequate and unreasonable. Fam |y nenbers

were never interviewed by counsel, preventing the jury from

14



hearing facts relevant to Appellant's chaotic and abused
chi |l dhood, as well as how this affected his early adul t hood.
Furthernore, attorney Pearl failed to ensure that the nental
heal th assessnents perforned by the experts during Appellant's
trial conported with due process. Due to these failures, the
jury provided the trial court with a recomendation for death
that did not take into account the extensive and avail abl e
mtigation.

Regardi ng Appellant's claimthat he was provided ineffective
assi stance of counsel during the penalty phase investigation,
Appel lee relies on attorney Pearl's "l ong-standi ng practice" in
capital cases of letting the mental health expert investigate and
find out whatever the expert wanted to know. (AB at 42).
Furthernore, Appellee relies on attorney Pearl's representation
that had he | earned of any information relevant to the penalty
phase, he would have provided it to the expert. (AB at 42).
Attorney Pearl's representations, however, do not excuse the
i neffectiveness of his penalty phase perfornmance.

Attorney Pearl's duty was to conduct a reasonable
investigation into Appellant's background and ot her aspects of
his life in order to determ ne what existed that could mtigate

the crime he was on trial for. See Porter v. Singletary, 14 F. 3d

554, 557 (11th Gr. 1994); Baxter v. Thomms, 45 F.3d 1501, 1513

(11th Gr. 1995); Elledge v. Dugger, 823 F.2d 1439, 1445 (11th

Cir. 1987). In Appellant's case, attorney Pearl's investigation

15



cannot be deened reasonabl e when he practically did no
investigation at all. Attorney Pearl's "long-standing practice"
appears to be nothing nore than letting others do his job for
him?® Attorney Pearl expected his own nental health expert to
conduct the penalty phase investigation for him (PCR 3181-82).
Attorney Pearl provided the expert with sonme materials (R 1720),
and the expert contacted a few witnesses (R 1720-22).

Appel  ant asserts that it was unreasonable for attorney
Pearl to rely on a nmental health expert to do the penalty phase
investigation. However, if this Court finds that it was not
unr easonabl e per se, attorney Pearl nust still be held ultimtely
responsi ble for the penalty phase investigation (and
presentation) provided by the expert. |In Appellant's case, the
investigation failed to discover the follow ng: Appellant's brain
damage; Appellant's abnormal and bizarre chil dhood behavi or, much
of which lasted into adul thood; Appellant's chil dhood psychiatric
treatnent; Appellant's abnormal physical devel opnment; and, nobst
inportantly, the clear existence of two statutory nental health

mtigators in Appellant's case.®

SAppel | ee points out that attorney Pearl nade an exception
to his "long-standing practice" of letting the expert do the
i nvestigating when he interviewed Appellant's girlfriend, M.
Bettes. (AB at 43). However, attorney Pearl's own testinony is
that his inquiries were focussed on Appellant's crack use around
the time of the crinme. (PCR 3198-99). This can hardly be
considered an effective investigation into mtigation.

The factual circunstances detail ed above are just a few
t hat postconvi ction counsel managed to uncover. A nore precise
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Appel l ant was clearly prejudiced fromthe expert's and/or
trial attorney's lack of investigation. No statutory mtigators
were argued to the jury or judge. As Appellee points out,
Appellant's trial expert determ ned there were no statutory
mtigators froma psychol ogi cal point of view (AB 46-47).
However, the trial expert's report to attorney Pearl provides the
best evidence of an investigation |eft unfinished.” (PCR 900-01).
In the report, the trial expert clearly states that he has found
no statutory mtigators "at this tinme." The expert goes on to
expl ain what he would do to conplete the investigation.
Specifically, the expert wanted verification of drug use and the
chance to interview Appellant's parents for additional background
information, the sane type of information provided (in detail) to
the | ower court by Appellant's postconviction attorneys and
experts. Had Appellant's jury had this information, it is nore
likely than not that their 8-4 recommendation for death would

have becone a recommendation for life.

l[ist in located in Appellant's initial brief. (IB 71-75).

’Under si gned woul d al so point out that the experts report
(PCR 900-01) also provides evidence that the investigation was
ultimately attorney Pearl's responsibility. As one exanple, in
the report the expert reconmends verification of drug abuse. At
no poi nt does the expert say that he will be verifying the drug
abuse. In Robinson v. State, 707 So. 2d 688 (Fla. 1998), this
Court dealt with a nearly identical situation, which also
i ncluded the sanme attorney and nental health expert as in

Appellant's case. In that case, this Court found that attorney
Pear|l was "probably deficient" for not being nore directly
involved with the penalty phase investigation. 1d. at 697
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Regarding attorney Pearl's |ack of investigation into
Appel lant's crack addi ction, Appellee relies on attorney Pearl's
opi nion that crack cocai ne addiction would not be a good form of
mtigation for Putnam County jurors to consider. (AB at 48).

This Court should not accept this explanation for several
reasons. First, attorney Pearl's l|lack of investigation prevented
hi msel f (or his expert) fromknow ng the extent of Appellant's
drug addi ction and, thus, exactly what types of mtigation
(statutory and non-statutory) the information would provide.
Second, attorney Pearl, despite his opinion regarding crack and
Put nam County juries, still questioned Appellant's girlfriend
about his crack use, although it seens he was only interested in
whet her Appel |l ant was under the influence of crack around the
time of the incident. Lastly, despite attorney Pearl's opinion,
he still placed Appellant's crack addiction before the jury,

al t hough he had insufficient information to do so effectively.
(PCR 3248).

At the hearing bel ow, Appellant presented the testinony of
his father and step-nother, w tnesses attorney Pearl never spoke
to or called to testify. Appellee characterizes their testinony
as "damagi ng" because they testified that Appellant was
di sruptive and refused to follow the rules of the household. (AB
at 50-51). This Court should reject Appellee's characterization.
Al one, this testinony may appear potentially damagi ng. However,
this testinony is consistent wwth (and rel evant to) the other
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i nformati on discovered in postconviction: Appellant's brain
damage; Appellant's abnornmal behavior fromthe tinme of infancy;

t he abuse Appellant suffered growi ng up; and, the fact that

Appel lant, as a child, had to be exam ned by a psychiatrist due
to behavi or control problens. Had attorney Pearl conducted (or
ensured) a proper penalty phase investigation, discovered what
post convi ction counsel was able to find, and supplied this
information to his expert, this testinony woul d have proven nore
rel evant than damaging. Furthernore, this evidence could have
been safely presented to the jury through a properly inforned
expert. Attorney Pearl's fear of |live famly w tnesses can be no
excuse for failing to discover the crucial information these

w tnesses will very often supply. See Baxter, supra; Blanco v.

Singletary, 943 F.2d 1477, 1501-02 (11th Gr. 1991).

Appel l ant clains that he was not provided an effective and
adequate nmental health eval uati on because attorney Pearl failed
to investigate and provide sufficient, relevant information to
the trial expert. (IB at 77). Appellee clains that Appellant is
barred fromraising this i ssue because the adequacy of the nental
heal th eval uation could and shoul d have been raised in
Appel lant's direct appeal. (AB at 56-57). Appellee cites
Muhammad v. State, 603 So. 2d 488 (Fla. 1992), and Doyle v.

State, 526 So. 2d 909 (Fla. 1988), as support for this
proposition. Mhanmad does not support Appellee's position. In
Muhammad, the issues presented concerned the adequacy of the
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eval uation itself and whet her Muhammad' s counsel was rendered
ineffective by an inadequate eval uation. Mihammad did not
address the ineffectiveness of the trial attorney's investigation
of evidence relevant to nental health.

Li kewi se, Doyle | ends no support to Appellee's position. In
Doyle, this Court found a claimregardi ng the adequacy of a
mental health eval uation barred. However, this Court did
consider the ineffectiveness of Doyle's counsel in failing to
present expert testinony regarding two statutory mtigators.
Clearly, Appellant's claimthat attorney Pearl was ineffective in
investigating relevant information and providing the information
to the jury through his trial expert is not barred. In other
post convi ction cases, deficient performance has been found due to
an attorney's failure to discover and present mtigating

i nformation regardi ng nental health. See Cunni nghamyv. Zant, 928

F.2d 1006 (11th Gir. 1991); Mddleton v. Dugger, 849 F.2d 491

(11th Gr. 1988). In Appellant's case, whether it was the trial
expert or the trial attorney's job to find this information is
irrelevant. The trial attorney nust ultimately be held
responsi ble for the fact that neither the judge nor the jury was
provided this information to consider in sentencing.

Citing HIl v. Dugger, 556 So. 2d 1385 (Fla. 1990), Appellee

next asserts that Appellant's claimis wthout nerit, arguing

that the new information uncovered by postconviction counsel,
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al t hough hel pful to nmental health experts, did not rise to the

| evel of ineffectiveness. In Hll, the new information provided
by postconviction counsel only dealt with HIl's drug use and
famly background. |In Appellant's case, the new information

attorney Pear|l failed to discover consisted of simlar evidence,
as well as significant evidence of lifelong nental health

probl ens: Appellant's brain damage; Appellant's abnormal and

bi zarre chil dhood behavi or, nmuch of which |asted into adul t hood;
Appel l ant's chil dhood psychiatric treatnent; and, nedical

evi dence that Appellant's use of cocai ne and other drugs only
exacerbated the psychiatric problens he had suffered fromall of
his life.

Attorney Pearl's failure to discover, provide to the nental
heal th experts, and present to the jury this extrenely rel evant
informati on was deficient performance that prejudiced the
defendant. The trial court found 3 aggravating circunstances,
and only non-statutory mtigation. The information attorney
Pear|l failed to discover has now been provided to qualified
experts who have determ ned the presence of two statutory
mtigators, as well as greater anmounts of non-statutory
mtigation. This Court must renmenber that the jury's sentencing
recomendati on was only two votes short of a |ife recommendati on.
The lower court's findings of fact regarding this claimare not
supported by conpetent substantial evidence, and Appellant is
entitled to relief.
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Regardi ng the remaining subclains in Appellant's ineffective
assi stance of penalty phase counsel claim (subclains C, D, and E
| B 77-86), Appellant will rely on the argunents presented in his
Initial Brief.
ARGUMENT |1 |

DENI AL OF A FULL AND FAI R POSTCONVI CTI ON
EVI DENTI ARY HEARI NG

A Deni al of Appellant's D scovery Mtion

The | ower court denied Appellant's notion (PCR 4645-46) to
depose 7th Judicial Crcuit State Attorney John Tanner, Asst.
State Attorney Sean Daly, and G rcuit Court Judge John Al exander,
regarding a draft judgnent and sentence discovered in the State
Attorney's file. Based on the records provided by the State
Attorney's office, Appellant's counsel determ ned that these
i ndi vi dual s had substantial involvenment in prosecuting Appellant.
Furthernore, Appellant's counsel was aware of a draft judgnent
and sentence located in the State Attorney's files. Lastly,
Appel l ant's counsel attenpted to discuss the draft with one of
the three individuals, John Al exander, but he refused. (PCR
4646). Despite these relevant facts, the |lower court abused its
di scretion in denying Appellant's notion, violating Appellant's
due process rights and right to effective assistance of counsel
i n postconviction.

Appel | ee defends the ruling of the I ower court on this issue

in several ways. First, Appellee asserts that at the tine
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Appel lant filed the discovery notion, there was no reason for the
| oner court to believe Tanner, Daly, or Al exander had any

rel evant and material information regarding the draft judgnent
and sentence. (AB at 72-73). Appellee's assertion attenpts to
avoi d the obvious. Prosecutors Tanner, Daly and Al exander were
substantially involved in Appellant's prosecution. By the tine
the notion was made, Appellant's counsel had di scovered the draft
judgnment and sentence in the State's files. Unlike the situation

in State v. Lew s, 656 So. 2d 1248 (Fla. 1994), where the

def endant was able to depose the trial judge, Appellant did not
have that opportunity because the trial judge was deceased.
Under these facts, it is clear that Prosecutors Tanner, Daly and
Al exander were the best source of information avail able regarding
this issue. Appellant provided good cause and the | ower court
abused its discretion in denying Appellant's discovery request.
Appel | ee al so argues that, even if good cause was properly
al | eged and established, the notion was still properly denied
because Appell ant had alternative neans of discovering the
information through law clerk Koller. (AB at 73). Appellee's
argunent msses the big picture. Appellant did not know of |aw
clerk Koller's existence until after the discovery notion was
deni ed, and was nade aware of Koller only after talking with the
deceased trial judge's secretary. Furthernore, Koller ultimtely
had no information regarding the draft judgnent and sentence
|ocated in the State Attorney's files. Only after talking with
23



Kol l er did Appellant's counsel becone aware of Prosecutor
Al exander's direct involvenent in the preparation of the judgnent
and sentence, but Koller could not explain the draft judgnent and
sentence. Thus, Koller was not an alternative neans of
di scovering the informati on. Because the draft was found in the
State Attorney's files, the prosecutors were the best -and only-
source for the information.

Appel | ee al so points out that the |lower court, in denying
Appel l ant's di scovery notion, noted that Tanner, Daly and
Al exander were available to testify at the upcom ng evidentiary
hearing. (AB at 73-74). In Lews, this Court found that the
def endant was entitled to depose a judge whose partiality was a
central issue to be investigated in a pending Rule 3.850 noti on.
Li ke Lewi s, whether Tanner, Daly or Al exander were involved with
the drafting of the judgnent and sentence had becone a central
i ssue in Appellant's request for postconviction relief. |ndeed,
the entire evidentiary hearing revol ved around the existence of
this draft judgnment and sentence. Appellant should not have been
put in a position of having to either blindly call these three
potential witnesses or attenpt to prove the claimwthout their

t estinony. 8

8As stated previously, Appellant requested an opportunity to
di scuss the draft judgenent and sentence w th Al exander but he
refused. (PCR 4646). Appellant was left with no choice but to
file the notion for discovery.
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Appel l ee al so represents to this Court that, despite the
| oner court's denial of Appellant's discovery request, Appellant
was earlier provided an opportunity to question® Tanner and
Al exander at a hearing held before the | ower court on Decenber 4,
1997. (Ab at 75). Appellee asserts that, because Appell ant was
gi ven possession of the State Attorney's files on Novenber 26,
1997, Appellant could have questioned Tanner and Al exander about
the draft at the Decenber 4th hearing. Appellee' s assertion,
however, is not supported by the record. The |lower court held
t he Decenber 4th hearing strictly for the purpose of determ ning
whet her the State Attorney's office had conplied with Appellant's
public records demands. The |ower court's order denying
Appel lant's 3.850 notion nmakes this clear. (PCR 4587).
Furt hernore, Appellant had only been in possession of the State's
files for eight days (Novenber 26 to Decenber 4, 1997), four days
of which included the 1997 Thanksgi ving holiday. Even if these
few days were enough for Appellant's counsel to determ ne the

possi bl e exi stence of a cl aimbased upon the draft judgnent and

°Appel | ee al so states that Appellant was, at sone
unspecified tinme, granted the right to depose Al exander and
Tanner but did not do so. (AB at 75). Appellee' s answer brief
fails to cite any part of the record to support this assertion.
At one point, the lower court granted Appellant the right to
depose three witnesses regarding public records issues, but
Tanner and Al exander were not included. (PCR 3131). Furthernore,
it was at these depositions where Appellant discovered that the
State Attorney had not turned over all of their files. Only
after the state turned over their remaining files (Novenber 26
1997) did Appellant discover the draft judgenent and sentence for
the first tine.
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sentence, the Decenber 4th hearing was not an open-ended hearing
where Appell ant could address any nmatter he w shed.

Appel I ant has nore than sufficiently established that he is
entitled to relief on all clains derived fromthe presence of the
draft judgnent and sentence located in the State Attorney's
files. However, if this Court finds that Appellant has not
established his entitlenent to the relief sought in Argunent I,
this Court should find that the | ower court abused its discretion
i n denying Appellant's discovery request, and reverse and renmand
to the lower court (as in Lewis) to allow Appellant the discovery
necessary to prove this claim

Regardi ng the remaining subclains in Argument 11 (subclains
B and C), Appellant will rely on the argunents presented in his
Initial Brief. (1B at 88-92).

ARGUMENT |V
| NEFFECTI VE ASSI STANCE OF COUNSEL I N THE GUI LT PHASE

Regarding A aimlV, Appellant will rely on the argunents

presented in his Initial Brief. (1B at 93-96).
ARGUMENT V
TRI AL COUNSEL' S UNDI SCLOSED CONFLI CT OF | NTEREST

Regarding A aimV, Appellant will rely on the argunments

presented in his Initial Brief. (1B at 96).
ARGUMENT VI

THE TRI AL COURT' S UNDI SCLOSED BI AS
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In answering this claim Appellee conplains of being put at
a di sadvant age because Appellant's counsel was unable to cite to
the specific page of testinony fromthe "Howard Pearl" hearing
conducted in 1992, where Judge Perry first revealed that he was a
speci al deputy sheriff. (AB at 95). This Court granted
Appel lant's notion to consolidate the record of the proceedings
in Case No. 81,950 into this case, and the State stipulated to
the adm ssibility of the evidence fromthe prior hearing at the
hearing bel ow. (PCR 2997; 2986-3016). 1In his Initial Brief,
Appel  ant specifically relies on that record for the facts
contained therein. (1B at 14, fn 8). Appellee was put on notice
by Appellant's Initial Brief. Appellee also has access to the
testinmony fromthe "Howard Pearl" hearings. The referenced
testinmony is straightforward and by no neans extensive. Thus,
Appellee is in no way put at a disadvantage due to Appellant's
inability to supply the specific page nunber in the Initial
Brief. Furthernore, this Court should note that Appell ee has not
claimed that Appellant's counsel m srepresented the testinony.

Appel | ee al so cl ai ns Appel |l ant shoul d be denied reli ef
because he cannot show that an "acquittal"” would have resulted
had any ot her judge presided over his case. (AB at 96).

Appel | ee, however, avoids the clear due process violation

°Judge Perry's testinony appears on pages 936-37 of the
transcript fromthe consolidated hearing on all "Howard Pearl"
clainms, held in Decenber, 1992.
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resulting froma defendant being faced wth a biased judge at

trial. See, Carey v. Piphus, 435 U S. 247 (1978); Mathews v.

El dridge, 424 U. S. 319 (1976); Marshall v. Jerrico, Inc., 446

U S 238 (1980). Appellee also avoids considering Judge Perry's
bi as (due to the special deputy status) in conjunction wth Judge
Perry's inpartiality which Appellant has denonstrated in this
case. Had Appellant known of Judge Perry's status as a speci al
deputy sheriff, he would have had a well grounded fear that he

could not receive a fair trial, and ultinmately noved for Judge

Perry's recusal. Considering Judge Perry's bias outlined in
Argunent |, supra, Appellant's fear woul d have been well founded.
ARGUVENT VI |

THE HEI NOUS, ATROCI QUS OR CRUEL AGGRAVATI NG FACTOR
Judge Perry defined the heinous, atrocious, or cruel
aggravat or thus:

Hei nous nmeans extrenmely w cked or shockingly
evil. Atrocious neans outrageously w cked
and vile. And cruel neans designed to
inflict a high degree of pain with utter
indifference to, or even enjoynent of the
suffering of others. A consciencel ess or
pitiless crime which is unnecessarily
tortuous to the victim

(R at 1842.)
The court below held that the instruction given by Judge
Perry was not the sane as that given--and struck down--in

Espinosa v. Florida, 505 U S. 1079 (1992), and that it "conforned

to the jury instruction upheld by the Florida Supreme Court in
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Hall v. State, 614 So.2d 473 (Fla. 1993)." \Wether the
instruction was the sanme as that given in Espinosa is irrel evant:

the issue is whether "its description is so vague as to | eave the
sentencer w thout sufficient guidance for determ ning the
presence or absence of the factor." Espinosa at 1081.

Not wi t hstandi ng the |l ower court's ipse dixit conclusion that
Judge Perry's instruction "conforned" to that given in Hall,
Appel  ant woul d respectfully contend that it does not "conforn
enough to pass constitutional nuster. Though the instruction
gi ven by Judge Perry shared sone | anguage with that given in
Hall, it lacked the "additional acts" conponent of the Hall
instruction, thus, it left the jury with nothing but
unconstitutionally vague terns and insufficient guidance for
finding the presence or absence of the "heinous, atrocious, or
cruel " aggravating factor. Under Espinosa, this Court must find

that the instruction was constitutionally infirm

CONCLUSI ON

Appel | ant has established the presence of judicial
inpropriety in his case that raises substantial doubt about the
appropriateness of his conviction and sentence of death. The
convictions and sentence of death were obtained in violation of
the Sixth, Ei ghth and Fourteenth Amendnents. Appellant is

entitled to a new trial and/or penalty phase.
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