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STATEMENT OF THE CASE AND FACTS

The Defendant was charged with two (2) counts of murder of Lawrence and
JessicaGoodinein November, 1992. (R. 1-3). The Defendant wasalso charged with
burglary of the Goodineresidence, and kidnapping of Jessica. Id. Pretrial suppression
hearings commenced in December of 1995. (T. 113-522). After testimony was
presented by both sides, defense counsel announced that the Defendant was
incompetent. (T. 528). Thetria judge then heard testimony from four (4) mental
health experts in March, April and June of 1996 (T. 556-927), and found the
Defendant competent. (T. 930). Thetrial judgethen entered alengthy order denying
the defense’ s motions to suppress. (R. 435-41).

Jury selection began in June, 1997, and continued for several days. Defense
counsel theninformed the prosecutor that the Defendant was probably incompetent,
but that he could not inform the court for fear of damaging hisrelationship with the
Defendant. (T.5994-96). The Statethusinformed the court, and another competency
hearing with four (4) additional expertsensued. (T.2 051-2146). Thejudgeagainfound
the Defendant competent. (T. 2145-46).

Thejury trial then took placein January and February, 1998. The Defendant



was convicted on all counts as charged. (T. 5243-45). The jury recommended a
sentence of life asto the murder of Lawrence Goodine. The jury recommended a
sentence of death for Jessica smurder. Thetrial judgeimposed asentence of death
in accordance with the jury’s recommendation, and her extensive findings were
entered on June 19, 1998. (R. 2199-2218).

A. Evidence Presented at the Suppression Hearing

Thetrial court, on December 5and 14, 1995, held an evidentiary hearing asto
Defendant’ s motions to suppress physical evidence and statements.

Metro-Dade Officer Felix Jimenez testified that he became involved in the
investigation of this case on Friday night, November 20, 1992. (T. 311). At
approximately 10:00 p.m. that night, hehad received acall from the Broward Sheriff’s
Homicide Section, informing him that the body of victim Lawrence Goodinehad been
found inaremotefield in Dania, Broward County. (T. 312-14, 344). The Broward
officershad discovered thebody earlier that afternoon, and had identified thevictim
through fingerprints. (T. 379). The Broward officers had then goneto thevictim’'s
homein Dade County to notify therelatives. (T. 312-14). However, at thevictim’'s
residence, they had seen blood and other evidence indicating that the victim’s

homi cide had been committedin hishome. Id. TheBroward officershad thuscalled



Jimenez. |d.

Jimenez then assigned Detective Sara Tymes as the lead officer. Jimenez,
Tymes, and DetectivesBayas, V asand Butchko then went to thevictim'’ sresidence.
They arrived at approximately 11:00 p.m. on the same day. (T.381-82).

Upon arrival at the Goodine residence, Detective Tymes interviewed the
Broward officers and the victim’ s wife. She spoke with Mrs. Goodine sometime
“after midnight.” (T. 381-82). Mrs. Goodine advised that her 10-year-old daughter,
Jessi ca, had al so been missing since the disappearance of her father, Lawrence, the
day before. (T. 381-86). Mrs. Goodine' s older daughter, Karen, had reported both
missing sinceapproximately 6:00 p.m. theday before, Thursday, November 19, 1992,
while Mrs. Goodine was at work. |d.

Mrs. Goodine advised Tymesthat their homehad al so been burglarized at this
time. Id. Several comforters, clothing, ceramic picture frames, jewelry and other
personal items had been taken. Mrs. Goodine suspected the Defendant, Seburt
Connor, inthedisappearance of her husband and child, and the burglary of her home.
Id.

Mrs. Goodinetold Tymesthat shehad aprior relationshipwith Connor. Id. She

had ended therel ationship and reconciled with her husband, Lawrence. Connor had



then followed, harassed and threatened her on a number of occasions. I1d. Mrs.
Goodine thus obtained a restraining order. Id. However, her home had still been
burglarized several times. Every time, theonly itemstakenwereclothing, linenand
personal items belonging to Mrs. Goodine. 1d.

Detective Tymes also ascertained that Jessica had last been seen alive the
previousafternoon, leaving her home. Shewasridinginablack Cadillac. (T. 398-99).
Mrs. Goodine had previously advised the police that Connor owned such avehicle,
which was virtually identical to the Cadillac owned by Mrs. Goodine. (T. 497-98).

Mrs. Goodineadvised Tymes amissing person report wasfiled on her husband
and daughter the day before. She stated that Officer Murias had investigated and
prepared the report after speaking with her the day before. (T. 382, 386).

Tymesthus contacted Murias, who responded to the Goodine residence. (T.
386, 388). Murias informed the detectives that the night before he had gone to
Connor’s residence and spoken with Connor, who denied any knowledge of the
disappearanceof Lawrenceand Jessica. Id. Tymestestified that at thisjuncture she
was concerned about the welfare of Jessica, asaresult of what had happened to her
father. (T. 386). Thedetectivesthought Jessicawasstill alive. (T.504-505). Tymes

wanted to contact Connor, to see if he would answer some questions. Tymes



interviewsat the Goodines' residence had been compl eted shortly before2:00am.;
it was now early Saturday morning, November 21, 1992. (T. 348).

Detective Jimenez suggested to Tymes “that if she was going to ask Mr.
Connor to accompany her to the Homicide officefor questioning, that she approach
him with Detective Muriaswho had previous contact with Mr. Connor, so asto not
frighten Mr. Connor inany way by having to havethe entire squad show up. . ..” (T.
348). At *“around 2:00 am.,” Tymes and Murias went to Connor’s residence. (T.
588-89).

After lifting thelatch on the unlocked gate, Tymesand Muriaswalked uptothe
front door of the residence. (T. 389). Detectives Bayas and Jimenez, in separate
cars, had parked away from the residence, and remained intheir cars. (T. 389, 316-
19).

Murias knocked on the door and Mrs. Connor answered. (T. 391). Murias
identified himself and Tymes, and told Mrs. Connor that he had beenthereprevioudly.
(T.391). Mrs. Connor “invited us inside the residence,” and Murias asked her if
Connor was home. Id. Mrs. Connor said “yes,” and Murias asked if they “could
speak withhim.” Id. Mrs. Connor again said yes, and went to the bedroom. (T. 391-

P?).



Tymesand Muriasremainedintheliving room. TheDefendant cameout tothe
living room from the adjacent bedroom, within seconds. (T. 392-93). Muriasthen
advised Connor that he had previously been inquiring about the “ missing persons,
Jessica and Lawrence Goodine.” (T. 393). He introduced Tymes as “ Detective
Tymes,” and stated they were continuing theinvestigation into the missing persons.
(T.394). Muriasthen asked Connor, ina“very mildtone,” “if hecould respond, you
know, to our office so that we could continue the interview.” (T. 394, 396). The
Defendant replied “yes.” (T. 394). The Defendant then asked if he could go and
change his clothes, and Tymes said it was “okay.” (T. 397).

On cross-examination, Tymes stated that sheinitially advised the Defendant
that she* neededtotalk with him,” * being that Detective M uriashad already spoken
withhim.” (T. 439-40). Shestated that since* Muriashad previoudy spokenwithhim
astothemissing persons,” Tymeswould“alsoliketo speak withhim.” (T.441). The
Defendant “said yes.” 1d. The Defendant had asked why he needed to go to the
station, and Tymes had responded for “further interview.” (T. 465).

Tymesand Muriasthen waited outside, whilethe Defendant went and changed
hisclothing. (T. 397). TheDefendant came out approximately fiveminuteslater. 1d.

Detective Tymesthen advised him that shewould transport himto the stationin her



car. (T. 397-98). The Defendant had no objection. (T. 398).

At thisjuncture, the Defendant had not been placed under arrest, and he had
not been told that he was under arrest. (T. 398-99). Both Tymes and Murias had
been in plain clothes. Therewere no handcuffs. No weaponswerevisible; Tymes
had worn her weapon on the side, inside her jacket. (T. 436-37, 469-70). No
“demanding” tone had been used in any of the conversation. (T. 440).

The Defendant’ sblack Cadillac was parked to the side of the front door. (T.
318). Oncethey were al outside of the residence, Tymes asked if she could ook
inside this vehicle, and the Defendant orally agreed. (T. 446). Prior to any search,
Tymes also read out loud a “consent to search” form to the Defendant. (T. 400).

Tymes advised the Defendant that “before any search is made, he must
understand hisrights.” (T. 400). The Defendant was then advised that:

Number one, you may refuse to consent to a search and may
demand that a search warrant be obtained prior to any search of the
premises or vehicle described below.

Number two, if you consent to a search, anything of evidentiary
valueseizedinthecourse of the search can beintroduced into evidence
in court.

| haveread the above statement of my rightsand | amfully aware

of said rights. | hereby consent to a search without a warrant by
officers of the Metro Dade Police Department.



(T.400). Tymesthenfilled out thedescription of theareato be searched ontheform:
“All areas and contents of the below described vehicle, which is a 1985 Cadillac
Fleetwood, four door, black in color, bearing Temporary Tag 1235992.” Id. Theform
then provided that the Defendant authorized the seizure of any articleof evidentiary
value, and that, “ Thisstatement issigned of my own freewill without any threatsor
promises having been madeto me.” (T. 401). The Defendant then signed theform
and Tymes witnessed it at 2:15 am. Id.

The search was conducted after the above oral and written consent. (T. 401).
Tymes did “just a preliminary search.” 1d. She opened up the passenger side and
trunk of thevehicle, andlookedinside, observingblood. (T. 401-402). Atthisjuncture,
she felt she had probable cause for arrest. (T. 448).

Tymessaid nothing to the Defendant about theblood. (T. 402). Sheproceeded
in accordance with her prior agreement and transported the Defendant to the police
station. (T. 402-03). She did not place him under arrest. (T. 453, 448). The
Defendant sat in Tyme's front passenger seat. She and the Defendant were alone
inher car during thetransport, and no questionswere asked during thistime. (T. 402-
403, 450).

Uponarriva at thestation, the Defendant was placed inaninterview room and



advised of his Miranda rights, from the standard M etro-Dade constitutional rights
form. (T. 403-407). Tymes first asked the Defendant whether he was under the
influence of any drugs, alcohol or medication; he was not. (T. 405). Tymesthen
ascertained that the Defendant was abl e to read and write English, and had atwelfth
grade education. Id. Shethen read the Miranda rights out loud, and the Defendant
indicated his understanding by initialing next to each right. (T. 406-407). The
Defendant was advised of the standard rights. At one point, theform providesthat,
“if youwant alawyer to be present during theserights, or any timehereafter, you are
entitled to have alawyer present.” Id. The Defendant waived hisrights, agreed to
talk with the detective, and signed theform which expressly states: “ This statement
issigned of my own free will without any threats or promises having been made to
me.” 1d.

The Defendant signed thewaiver of Mirandarightsat 2.50a.m. Id. Tymesaso
signed the form as a witness at the same time. Id. Tymes read the Defendant his
rightsinanormal tone of voice, and did not coerce, threaten or promise him anything.
Id. The Defendant had appeared to understand hisrights. 1d.

Tymes thus questioned the Defendant. There were no signs of any

“resistance” by the Defendant to talking with her. (T. 408). After background



guestioning, such as date of birth, age, employment, etc., Tymes asked about
L awrenceand JessicaGoodine. |d. Thedefendant responded to and answered every
guestion by Tymes. However, he*madeno admissions’ and did not confess. (T. 408-
409, 412).

Duringtheabove questioning, Tymesnoticed that the defendant waswearing
yellow socksand black shoes, with some obviousblood spattersonthem. (T. 413-17).
Tymesasked him about thisblood, and if she could retrievethe socksand shoes. Id.
The Defendant again agreed, and Tymesagain read him hisrightsfrom the standard
Consent form, which provided that the Defendant had theright to refuse consent and
requirethe detectiveto obtain awarrant. 1d. After reading therights, Tymeswrote
inthedescription of theshoesand socksontheform. Id. The Defendant then signed
the form giving consent to the search of theseitems. 1d. The form reflected that it
had been signed at 4:30 am., approximately 15 minutesafter Tymeshadfirst noticed
the blood on the items. 1d.

Tymesthen asked if the Defendant would agree to a search of hisresidence.
(T.419). The Defendant said “yes, but would like to make phone contact with his
wife.” Id. Tymesthustook the Defendant out of the interview room, to her office

areawherethetelephonewaslocated. (T. 419-20). In her presence, the Defendant

10



thentel ephoned hiswifeand stated that hehad given “ permission” to search, and that
itwas“alright.” (T. 420). Tymesthen again read the Defendant the standard form
for consent to search, advising him of theright to refuse consent and requirethepolice
to obtain a warrant. (T. 421-23). Prior to signing the form, the Defendant was
advised that the police wanted to search both the main residence and the separate
structure in the back of it. Id. Tymes made no threats or promises to induce the
Defendant’ s signature. He signed the form without any resistance. Id. The form
reflects that it was signed at 5:00 am. Id.

During the encounter with Tymes, the Defendant never asked for an attorney.
(T. 423). The Defendant never asked to leave, or to be taken home. Id. He was
placed under arrest at 10:30 a.m., and was not in “custody” prior to that time. (T.
471).

Tymescalled Detective Jimenez upon her discovery of bloodinthe Defendant’ s
Cadillac. (T. 319-20). She called a second time, at approximately 5:00 am., and
informed him of the Defendant’ sconsent to the search of hisresidence. (T. 320-21).

After thefirst call about theblood inthevehicle, Jimenez had remainedinhis
car outside the Defendant’ sresidence, and called for an assistant state attorney. He

needed to consult with the attorney asto whether awarrant was necessary, because

11



the Cadillac needed to be removed from the premisesfor an examination of the bl ood
evidence, and could involve some dismantling of the car, such as removing fabric
swatchesfor theblood analysis. (T. 322,364-65). Theassistant stateattorney arrived
at 4:30 am., stating that awarrant should be obtained. (T. 357, 323). The attorney
and Butchko thusleft to procurethewarrant. (T. 323). Jimenezremainedinhiscar.

At thetime of Tymes second call at 5:00 a.m. asto the Defendant’ s consent
to a search of his premises, Detective Vas, having processed the Goodine home,
arrived onthescene. (T. 320-21). Jimenez and V asthen approached the Defendant’ s
residenceto obtain additional consent to search from the defendant’ swife. (T. 323-
25).

Detective Vas knocked on the door and the Defendant’ swife answered. (T.
122). Vasintroduced himself and Jimenez aspoliceofficers, and asked if they could
come in and talk with her. Id. Mrs. Connor agreed, without any force, threat,
coercion or promise. Id. The officers thus entered and sat in the living room,
whereupon the Defendant’ s daughter, Garla, joined them. (T. 122-23).

Vastheninformed Mrs. Connor and Garlathat the officerswanted permission
to search theresidence. 1d. Vasinformed them that the officershad a“form called

a consent to search form” that he wanted to read to them. Vasthus read the form

12



out loud, to the Defendant’ swife and daughter. (T. 124, 129). They both agreed to
the search of both the main residence and the cottage behind it, and signed the
consent form. The standard form, which wasthe same asthat read to the Defendant
previoudly, advised them that: @) they had theright to “ refuseto consent to search”;
2) they had the right to demand a search warrant prior to any search; 3) the officers
could search and remove “any article, which they may deem to be of evidentiary
value”; and, 4) anything seized in the course of searching could be introduced into
evidenceincourt. (T. 129-32). Theformthen provided: “| hereby consent to search
without awarrant by officersof the M etro-Dade Police Department of all areasand
contents of the below described premises.” 1d. Detective Vas had written in the
description of both themain residence and the back cottage: “ Theresidencelocated
at 1537 Northwest 43rd Street, Dade County, Florida, consi sting of two bedroomsand
one bath, as well as a separate residence consisting of one bedroom and one bath,
located at the rear of the main residence.” (T.130). Theform then provided that it
was*“signed of my own freewill without any threat or promiseshaving been madeto
me.” (T. 132).

Mrs. Connor and her daughter then read theform over, and both signedit. (T.

133-34). They signed voluntarily; noforce, threat or promisesof any kind weremade

13



to induce their signatures. (T. 132-35). Mrs. Connor and Garla had been “calm,
rational, coherent.” (T. 154). The form was signed at 5:10 am.; both Vas and
Jimenez witnessed the signatures. (T. 150, 128-29). Garla had asked why she was
being asked to sign, as she did not own the premises; it washer parents’ house. Vas
informed her it was because she was an adult in the house. (T. 144).

Detective Vas then searched the main residence. (T. 135). He asked Mrs.
Connor for the clothingworn by the Defendant on Thursday, November 19, 1992, the
day of thevictims' disappearance. 1d. Mrs. Connor pointed out the clothingworn by
the Defendant on that day, which was on the floor in the master bedroom. Id.
Detective Vasretrieved this clothing as evidence. Id.

Thesearch of themain residencewas compl eted in about 45 minutes. (T. 372).
Vasthen |eft and took the clothing he had retrieved back to the station. (T.3 30). At
the station, Vaswent to the Defendant’ sinterview room, showed the Defendant the
clothing, andaskedif it belongedto him. (T.417-19). The Defendant confirmed that
the clothing was his, and that he had worn it on that Thursday. 1d.

Jimenez did notimmediately search the back residence, because of thelack of
“man power.” (T. 330-31). Vashad left, Tymesand Bayaswere at the station, and

Butchko had | eft to obtain thewarrant for the Defendant’ svehicle. Id. Jimenez thus

14



remained inside his vehicle to maintain the integrity of the scene. 1d.

At approximately 10 to 11:00 a.m., Butchko arrived with the warrant for the
Cadillac, which was then towed for processing. (T. 332, 356). The crime scene
techniciansalso arrived at thistime. (T. 332-34). Detectives Jimenez and Butchko
thus proceeded to search the back cottage pursuant to the written consents of the
Defendant, his wife and daughter. 1d.

Crime scenetechniciansentered the cottage and photographed theinsidefirst.
Id. Butchko and Jimenez then entered to search. Id. Jimenez observed a pile of
sheets and comforters near the bed in the bedroom. Some of the itemsin the back
cottage matched those described by Mrs. Goodine as having been taken from her
residence at the time of the victims' disappearance. (T. 338-39, 333-34).

Jimenez then pushed the bed away from the wall, reached down, and felt a
“bundle.” (T. 338-339). The bundle, inside a comforter, felt like somebody was
wrappedinsideit. 1d. Jimenez and Butchko put the bundle onthebed and called the
medical examiner. (T. 340). The medical examiner came to the scene. Id. The
bundle contained Jessica Goodine' s body. 1d.

DetectiveMurias, whoworkedinthemissing persons division, hadfirst gone

tothe Goodineresidenceat approximately 1:00 a.m. early Friday morning, November

15



20, 1992, hours after thevictims' disappearance, to investigate. (T. 495-96). After
Mrs. Goodine reported her suspicions of the Defendant, Murias went to Connor’s
residence, at approximately 2:30 - 3:00 am. thesameday.ld. He went to the front
door, knocked, and the Defendant’ s wife answered through the side window. (T.
496). Muriassaidthat heneededtotalk with Connor, “if hewasavailable.” 1d. Mrs.
Connor said she would call her husband, “that he was in the back.” Id.

Withina* couple of minutes,” the Defendant came outside, and walked up to
Murias “from the back, through the outside of the house.” (T. 477). Murias
introduced himself, and said hewanted to talk about aninvestigation. The Defendant
agreed. They both remained outside. Muriastold the Defendant that Mrs. Goodine
had reported her husband and daughter missing; that she was suspicious of the
Defendant because she had arestraining order against him; and, that the Defendant
had avehiclethat closely resembled hers. (T. 497-99). The Defendant talked with
him voluntarily, without any threats, coercion, or promise. Id.

The Defendant denied any knowledge of the disappearance of the victims,
stating that he had stayed away from Goodine; that he had problemswith her inthe
past; and, that he did not wish to have anything to do with her. (T. 499). The

conversation lasted no longer than 5 minutes; Muriasthen “shook hands” with the
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Defendant, and left. 1d.

Murias, with Tymes, then went to the Defendant’ sresidence asecondtimethe
next day, at approximately 2:00a.m. (T. 500). He again walked up to thefront door
and knocked. Mrs. Connor responded and recognized him from the previous
encounter. Id. Murias said he wanted to speak with the Defendant, and remained
standing at the door while Mrs. Connor went to get the latter. (T. 501-502). The
Defendant then opened the door and asked them to comein. Id.

Onceinsdethelivingroom, Muriasintroduced Detective Tymes. 1d. Thelatter
then asked if the Defendant “ could comedown to” headquartersto speak withthem
asto the continuing investigation of the missing Goodines. Id. The Defendant said,
“*sure, that he would come.” (T. 501).

Muriaswas also present when they left the house, and Defendant signed the
consent form for the search of the Cadillac. (T. 501-502). After the search, Tymes
and the Defendant left. Muriasstayed, and Detective Butchko joined him. (T. 502).

Muriastestified that Butchko then approached and told Mrs. Connor that they
were “looking for alittle eight-year-old girl that had been kidnapped and that, asa
result, wewerelooking to see about any chance she had beenintheback cottage, till

alive.” (T.504). Mrs. Connor gavethem thekeysto the cottage and stated that they
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“were more than welcometo look around.” (T. 505). Murias and Butchko |ooked
insidetheback cottage“for alivegirl.” (T. 505, 522). Thelightingwas*very poor.”
(T.519). They did not find or remove anything, and Muriasthenleft. (T. 505, 509).

Detective Bayas testified that immediately after Tymes and the Defendant
initially left for the station, shortly after 2:00 am., he also went to the station,
separately. (T.474). Atapproximately 5or 6a.m., Tymes, after a“coupleof hours’
of interviewing the Defendant, had |eft the latter alone in the interview room, and
briefed him on the status of the case. (T. 474-75). Bayas had then spoken with the
Defendant, alone. Id. Bayas had not threatened, coerced or made any promisesto
the Defendant. (T. 475-76). Thelatter had shown no reluctance in speaking with
him, and answered his questions. Id. The Defendant, however, did not make any
“admissions’ asto the victims to Bayas either. 1d.

The Defendant’ swife, Dorothy Connor, testified that on Saturday morning,
November 21, 1992, at 2:00 a.m., the police knocked on the front door of her
residence. (T. 209). She heard the knock, looked out the window, “saw it was a
detective,” put on her robe, and then opened thedoor. (T. 210). Two officerswere
at the door, asking to speak with the Defendant, and Mrs. Connor let them in the

house. Id. Mrs. Connor then went to the bedroom, and told the Defendant that the
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officers wanted to speak with him. (T. 212). The Defendant put on his pants and
went tothelivingroom, wherehemet withtheofficers. (T. 213). Thefemaleofficer,
Sarah Tymes, told the Defendant that, “ she needed him to come to the station to
answer some questions,” about the “missing child.” (T. 214). The defendant “said
something to the effect, “ Thislate?,” whereupon Tymestold him that, “ she needed
him to come to the station to answer some questions.” I1d. The officersthen exited
the house, whilethe Defendant went back to hisbedroom and got dressed. (T. 215).
The Defendant then left with the officers. Shortly after they had exited the house,
Mrs. Connor saw the officers looking inside the Defendant’s car. (T. 257).

Mrs. Connor said that later that morning, two other officers knocked on her
door. (T. 222). Shewasawake; she opened thedoor, and the officersasked to come
in. (T.222-23). Sheletthemin, andthey followed her into theliving room. (T.224).

When asked why she signed the consent form for the search of the premises,
sheresponded: “ Becausetheofficer asked metosignit.” (T.240). Mrs. Connor also
admitted that she had given a prior sworn statement, where she had stated that she
gave her consent to search without any forceor threats. (T. 241-42). She stated that
she gave the officers “permission” to search the premises, after a telephone

conversation with the Defendant. (T. 238-39). She gave the officers her “consent
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because they were the officers that has asked me permission.” (T. 259). Mrs.
Connor wanted to “ cooperate” with the officers, and did not think that her husband
had abody hidden in the back cottage. (T. 259-60). Mrs. Connor testified that the
detective aso asked her daughter, Garla, to sign the consent form. (T. 228). Garla
had asked why it was necessary for her to sign, as she did not own the premises. I1d.
The detective had responded because “ she was an adult in the household.” Id.
Mrs. Connor testified that after she signed the consent form, the officers
searched the main residence and obtained some clothing previously worn by the
Defendant, which was on the bedroom floor. (T. 229-30). The officers needed to
search the cottage because they were “trying to find this missing child.” (T. 231).
Mrs. Connor thus got her keys and went to the cottage with the officers. Id. The
search took only a few minutes and nothing was taken out. (T. 231-32). The
detectives also asked for her keys and she gave them the keys, because the officers
had “ asked for them.” Id. A “coupleof hourslater,” the officerscameback and went
to the back cottage. (T. 262). Thistime they found the missing child’s body. Id.
Garla Connor testified that she was twenty (20) years old at the time of the
crimes, and lived with her parents. (T. 158). On Saturday, November 21, 1995, she

had goneto sleep at 12:30 a.m. and slept “ soundly,” until her mother woke her up at
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5:00am. (T. 182). Her mother had asked her to comeinto theliving room asthere
weretwo policeofficerswho wished to speak withthem. A “day or two” earlier, her
mother had mentioned that the police had questioned the Defendant as to the
whereabouts of a missing little girl. (T. 1666).

Ms. Connor testified that shethuschanged her clothingfirst, and thenwent into
thelivingroom. (T.167). She wasinitialy ina®daze,” but then became*fully alert”
when detectiveV aspresented her withthe consent to searchform. (T. 177-78). Vas
had stated that he“needed’ her consent, and she understood that thismeant that VVas
was asking her “permission” to search. (T. 183). Ms. Connor asked Vaswhy she
needed to sign the form, as she did not own the premises and thiswas her parents
house. (T. 169). Vas explained that as an adult in the household he needed her
consent. Id. She asked Vasif she had achoice, and “he did not answer.” (T. 173).
Shethen contradicted herself and stated that V ashad told her that shehad no choice.
Id. Ms. Connor then testified that Vas* did not verbally threaten me. Hedid stand
over me and put aform in my hands and asked meto signit.” (T. 185).

Ms. Connor recognized the form expressly provided that she had theright to
refuse consent. (T. 191). She stated, however, that she had decided not to read the

form when shehad signedit. (T. 187). Of course, Ms. Connor did not recollect her

21



mother having signedtheformeither. (T. 188). However, upon being confronted with
theactual form, sheadmitted that her mother’ ssignaturein fact appearedimmediately
aboveher own. (T. 189-90). Finaly, Ms. Connor stated that if shehad takenthetime
to read the form, she would indeed have signed it! (T. 191-92).

B. TheTrial Court’s Findings on the Motion to Suppress

Thetrial court, in an extensivewritten order, found that all of the evidence at
issuewaslegally obtained. (R. 435-442). With respect to the Defendant’ scontention
that he had been falsely arrested at his residence, the trial court ruled that, “The
correct test iswhether areasonabl e person would have believed that hewas not free
toleave, or asapplied here, freeto stay.” (R. 437). Thejudgefound, “ Regardless of
the Defendant’ s subjective perception of the situation, the Defendant was not in
custody at that time.” Id. Shefound that DetectivesMuriasand Tymes, “dressed in
plain clotheswith weapons conceal ed, knocked on the Defendant’ sdoor to request
entry.” (R. 436). TheDefendant’ swife* consentedtotheir entry by opening thedoor
and inviting the detectivesinside. . . .” Id. The court further found that when the
Defendant appeared after being called by his wife:

Detective Tymes, thelead investigator, requested the Defendant
accompany her tothe policestationfor further questioning. Defendant’s

initial response was to question whether it was necessary to go to the
station at 2:00 am. When Detective Tymesreplied that it was, in fact
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necessary, Defendant complied with her request. Thereisno evidence
that either officer, physically or vocally threatened the Defendant by
indicating that compliancewiththeir request may becompelled. Infact,
after the Defendant consented to the detective srequest, hewasfreeto
return to his residence unescorted, speak to his wife and change his
clothing while the officers remained outside and awaited his return.

(R. 436). The court found that the Defendant “remained unrestricted and free of
handcuffs,” and ruled that the allegation of “false arrest” was “without merit.” (R.
437).

With respect to the evidence of the search of the Defendant’ s Cadillac, the
court found that the search was pursuant to a* voluntary and knowing” consent, and
that the evidence was thus admissible:

The Court findsthisconsent wasvoluntarily and knowingly given
because of the following reasons: (1) Defendant verbally permitted
detectivesto search thecar and thereisnoindication that herefusedthe
request any point during the search; (2) hephysically consented by giving
the detectivesthe keysto hisvehicle; and, (3) heknowingly consented
by signing the Consent to Search which informed him of hisright to
refuse. Also, the search waslegitimate and legal sinceit was reduced
in scope. See, Floridav. Jimeno, 500 U.S. 248, 111 S.Ct. 1801 (1991)
At that point, thedetective spriority wastofindthemissing child. The
detectivesdid not, at any point, go through small bags or open closed
containers. Instead, the search was limited to the areas in which the
defendant could possibly have hidden Jessica Goodine.

Furthermore, the Court findsthat the subsequent search warrant
was not a post-facto attempt to validate the initial search. The
preliminary search for JessicaGoodine sbody waspermissiblesinceit
was a voluntary search limited to finding the kidnapped child. The
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subsequent search warrant, however, was necessary, sincethe scope of
the first search, which was initialy limited to finding the kidnapped
victim, had increased to acquiring any material evidenceto connect the
Defendant to the murder of Laurence and the kidnaping Jessica
Goodine.

(R.437-38). Thetria court alsofound theevidenceof Defendant’ ssocksand shoes
to beadmissible asthese had been sei zed pursuant to the Defendant’ s* voluntary and
informed consent,” and did not result from any illegal custodial interrogation:

Therewasnoair of coercivecustodial interrogationwhichwould
invalidate this seizure. The Defendant was at the police station
voluntarily. Whilehewasthere, only one policeofficer questioned him
at atime. He remained unrestricted and free of handcuffs. He was
read hi [sic] Mirandarightswhich hewaived by signing the Waiver of
Constitutional Rights Form. The Court findsthewaiver knowing, free
and voluntary. When Detective Tymes asked for Defendant s [SiC]
shoes and socks, she filled out a Consent to Search form which
specifically detailed the objectsto beseized. Theform, whichwasread
aloud to the Defendant, indicated that he had the right to refuse. He
then signed theform, voluntarily removed hisshoesand socks, and gave
them to Detective Tymes. This was not mere submission to police
authority; it was an act of voluntary and informed consent. . . . After
reviewingthetotality of circumstances, the court findsthat the evidence
was legally and legitimately seized.(R. 438-39).

Finally, theevidenceretrieved from the Defendant’ smain and back residences
wasalso foundto beadmissible, duetothe Defendant’ s, hiswife sand hisdaughter’s
knowing and voluntary consent:

... The United States Supreme Court has consistently held that when
thereisconsent, the searchisreasonableand not violative of the Fourth

24



amendment. Schneckloth, supra. Additionally, the Court hasheldthat a
third party possessing common authority over aresidence may consent
toasearch. U.S.v. Matlock, (1973). Accordingto our FloridaSupreme
Court, awife hasactual authority by virtueof her marital relationshipto
theDefendant. Fergusonv. State, 417 So. 2d 631 (1982); Statev. Silva,
344 So. 2d 550 (1977); accord, State v. Martin, 636 So. 2d 1036, (3rd
DCA 1994). Even, assuming arguendo, that Defendant’ sallegation of
falsearrest weretrue, our courtshave consistently held that subsequent
voluntary consent washes the taint from an illegal arrest. State v.
Martin, 635 So. 2d 1036 (3d DCA, 1994); Husted v. State, 370 So. 2d
853 (Fla. 1979). The consent to search of the residence waslegal and
did not violate any of the Defendant’s Constitutional rights.

When Detective Tymes requested permission to search
Defendant’ s residence, Connor answered that he would consent if he
could speak to hiswife. Detective Tymes then escorted the Connor,
[sic] who was not handcuffed or otherwiserestricted, to the tel ephone,
and allowed him to speak with his wife. After that conversation
between Mr. and Mrs. Connor, Detective Tymesfilled out the Consent
to Search form specifically describing the focus of the search (which
included both the front and back residence). Shethen read Defendant
the form which, once again, informed Defendant of hisright to refuse.
Accordingtothefactspresented, the Defendant’ sconsent to search his
residence was given knowingly and willingly.

Additionally, the Court also finds that Defendant’s wife and
daughter voluntarily and knowingly consented to the search. The
testimony of Garlaand Dorothy Connor concur [sic] with thedetectives
testimony showing that the police were permitted entry by Dorothy
Connor and that the detectives were dressed in plain clothes with
weapons concealed. Although thereissome dispute asto whether the
officers read the consent form aloud, it is uncontroverted that the
consent form indicated their right to refuse consent and expressly
specified the objects of the search. Both Garla and Dorothy Connor
testified that the officersdid not, in any way, coerceor threaten themto
sign. Their subjectivecompulsionto signdid not result from any act or
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statement by the detectives. Eachresident asserted that they signedthe
form because they felt they had to comply. When asked why she
signed, Defendant’ sdaughter testified that she signed theform because
the police officer had asked.

Theactions of the Defendant’ swife also reveal that the consent
wasvoluntary. Dorothy Connor’s presence throughout the entirety of
theinitial searchisindicative of her voluntarinessto consent. Statev.
Martin. Furthermore, shewillingly gavethe keysto the front and back
residences and all of the cars parked on her property to the police
officer. Shedid not ask the police to return these keys and knew that
the police possessed them when they left thefirst search. Defendant’s
wife identified clothing (which was subsequently seized) that the
Defendant woreontheday of thekidnapping. Inlight of thesefacts, the
behavior demonstrated by Defendant s wife and daughter does not
indicate that there existed the lack of voluntariness necessary to
invalidate the consent. (R. 439-442).

C. Trial Testimony

1. The State's Case

Detectivellarroza, of Broward County, found thebody of Lawrence Goodine

ina“desolate,” “heavily wooded” areanear the Fort Lauderdale airport, at approx-
imately 4:20 p.m. on Friday, November 20, 1992. (T. 3640-42, 3680). Thebody was
wrappedinaquilt. Thehead waswrapped in abluebathrobe, and waspartially laid
insomewater. (T. 3646, 3648, 3654-56). Based upon the nature of theinjuries, and
theabsence of any blood splatter or likely weapon inthe surroundings, the detective

determined that this victim had been killed at another location and then “ dumped”
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where hewasfound. (T. 3659-60). Upon identifying the victim, the detective then
went to the Goodine home in Dade County to notify the relatives. (T. 3661).

Mrs. Goodinethen notified Ilarrozathat her daughter, Jessica, wasa somissing
sincethedisappearanceof her father. (T. 3662-63). Thedetectivethendescribedthe
bathrobe and the quilt in which Lawrence' s body was wrapped, and asked if Mrs.
Goodinewasmissing suchitems. (T. 3663-65). Mrs. Goodine checked her closet for
the robe, and the detective noticed a “blood smear” on the door. 1d. The officer
investigated further, withtheaid of aflashlight, and found someblood under arunner
on the top of the living room carpet. (T. 3665, 3689-90). With a flashlight, the
detective al so noticed someblood splatter onthewall unit next totherunner. Id. The
detectivenoted achair, withlegsapparently broken, inthe corner of thedining room.
(T. 3666, 3679). Ilarrozathen felt that Lawrence may have beenkilledin hishome,
and called the Dade County homicideoffice. (T. 3666). Subsequent DNA analysisof
ablood stain on the wall unit and carpet reflected that these matched Lawrence.

The medical examiner testified that L awrence Goodine' s cause of death was
multipleblunt traumatothehead. (T. 3705-12). Thisvictimhad beenhit onthehead
five (5) times.1d. Thefrontal bone and the base of hisskull had been fractured, and

thebrainitself had injury.Id. Theseinjuriesrequired a“lot of force,” and were not
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inflicted by accident or duringany fall. Each of the blowswould have beenfatal. |d.
Thefirst blow would have rendered the victim immediately unconscious. Id. The
remainder of the blows were inflicted after the victim had fallen. Id. Theinjuries
were consistent with having beeninflicted by a“ cross-walk” fromthebroken chair,
found inside the victim’ sresidence. (T. 3712-13, 3678-79).1 The victim had been
killed approximately 24 hours prior to the time he was found, that is on Thursday
afternoon, November 19, 1992. (T. 3717-20, 3680-81).

Margaret Goodine first met and then had a romantic relationship with the
Defendant in 1976 or 1977, until shefound out that hewasmarried. Shethusended
therelationship. (T. 3724-25). Shemet victim Lawrence Goodinein 1978 and married
himin 1979. (T. 3725). Shehad two daughters, Karen and victim JessicaGoodine.
(T.3726). In 1988, the Goodines separated, and she asked himto leavetheir home.
(T. 3727, 3790). She however maintained a good relationship with him. (T. 3770).

Mrs. Goodineresumed her relationship with the Defendant. (T. 3727). After
the separation of the Goodines, the Defendant started spending time at the Goodine
household. Hewould betherealmost every day. (T. 3727-28). Hewould sometimes

spend a“ couple of nights’; sometimes*“thewholeweek.” (T. 3728-29). Hewould

! Mrs. Goodine subsequently testified that the chair had not been broken prior
to the victims' disappearances.
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sometimes help with the household expenses. (T. 3792-93). He also cared for and
spent time with Jessica. (T. 3800). He had never threatened Jessica. 1d.

Approximately 8 or 9 months prior to the murders, Mrs. Goodine told the
Defendant she did not wish to see him any more. (T. 3728-29). The Defendant,
however, wanted to continuetheir relationship. Hetold her on several occasionsthat
“he will never see me with anybody else.” (T. 3721-22).

After thebreak-up, numerous crimes happened in the Goodine household. On
oneoccasion, acar droveby and shot into abedroominthe Goodinehouse, breaking
windows. (T. 3731). The housewas burglarized on four or five occasions, and Mrs.
Goodine’ s personal belongingswould disappear. (T. 3732-33). Warnings, such as
rope shaped into across, and tapewould beleft at the house. (T. 3734). Therewere
no signsof forced entry whenever theseincidentsoccurred. (T. 3735). Another time,
someone poured paint all over anovernight guest’s, Ms. Webb's, car. (T. 3736-37).

Mrs. Goodine obtained a restraining order against the Defendant. The
permanent injunctionwasissued on August 19, 1992 and was served on that date. (T.
3754). The Defendant was present in court, and thejudge explained the contents of
theorder tohim. (T. 3755, 3760). Inlate August or September, Mrs. Goodine asked

her husband, L awrence, to moveback into their home, because sheand her children

29



wereafraid. (T. 3770). Shethought Lawrence' s presencein the housewould help.
Id.

Mrs. Goodine stated that onthe morning of the crimesherein, she, her daughter
Karen, and both of the victims, were present intheir home. Jessicaleftfirsttogoto
school. (T. 3772-73). Karen next departed for school. Mrs. Goodinethen droveto
work inher 1985 black Cadillac at approximately 9:00 a.m., and L awrence Goodine
remained home. Id. Theblack Cadillacremainedwith her all day, until shegot back
fromwork, after both victimshad disappeared. (T. 3773). TheCadillacwasusually
parked in the garage when Mrs. Goodinewas home. (T. 3774). Lawrence Goodine
had a gray Buick which he usually parked in front of the house. 1d.

Mrs. Goodine had been informed of the victims' disappearances, and the
burglary of their home, on Thursday afternoon, November 19, 1992, by her older
daughter, Karen. Thelatter had called her at work. Mrs. Goodine had asked her to
gototheir neighbor, Ms. Merit, and call thepolice. (T. 3774-77). Mrs. Goodinealso
confirmed her reportsof thevictims' disappearances, theburglary, and her suspicions
of the Defendant, to Officer Murias, Detectives|larrazo and Tyme, respectively. (T.

3777, 3779-86). These accounts have been previously detailed in the suppression

hearing testimony, set forth herein at pp. 3-4, 14.
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Mrs. Goodineidentified the blue bathrobe found wrapped around Lawrence
Goodine' shead, ashaving belonged to her and ashaving disappeared from her home
on the day of Lawrence’ s death, November 19, 1992. (T. 3786-87). Mrs. Goodine
also stated that she had owned abedspread/quilt “like” the onein which Lawrence
Goodine' s body was found wrapped in. (T. 3654-55, 3786-87, 3809-10, 3816-17).
However, Mrs. Goodinewasnot certain whether thisbedspread had infact belonged
to her. (T. 3787, 3809-10, 3816-17). Mrs. Goodine also did not know when the
bedspread had been taken - whether during the November 19th burglary or during one
of the prior burglariesin the preceding months. (T. 3809-10, 3816-17).

Theitemstaken during the November 19th burglary wereawedding picture of
her and L awrence, miscellaneouspillowsand linens, and liquor bottlesfrom her bar.
(T.3778-79). Mrs. Goodine subsequently identified someof theseitems, and others,
which had been retrieved from the cottage, as having belonged to her, and having
been taken on November 19, 1992, or intheearlier burglariesof her home. (T. 4611-
19). The Defendant’s fingerprints were on the liquor bottles, which were also
recovered from his back cottage. (T. 4540, 4424-30).

TheGoodines neighbor, Ms. Merit, testified that she had |ast seen Lawrence

at 2:30p.m. on Thursday, November 19, 1992. (T. 3917-18, 3993). Shehad seenhim
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arrivehomeinhiscar, agray Buick, and shehad alsotalked with himat thistime. (T.
3933, 3995-96). Thevictim had not |eft hishouse after thistime. First, hiscar was
left parked in front of the house from the time of his arrival that afternoon at 2:30
p.m., and stayed in that position until after hisfuneral several dayslater. (T. 3938).
Second, itwasthevictim’ scustomtoinform Ms. Meritif hewasleaving, sinceMerit
wouldthen havetolet thevictim’ schildrenintotheir home, and supervisethem. Merit
had keys to the Goodine residence for this purpose. (T. 3941, 3947-48).

Ms. Merit stated that Jessi careturned from school at 3:30 p.m. that afternoon,
asshedidevery day. (T. 3946). Jessicathen cameover to her houseto play with her
best friend, Ms. Merit’ sdaughter, Faisha. (T. 3826, 3828). Ms. Merit supervisedthe
children, and saw Jessica leave to go to her house at approximately 4:00 p.m. (T.
3935). Jessica left because she had seen “a black Cadillac in the yard like her
mother’s,” intheGoodines driveway. (T. 3829). Jessicareturned totheMerit house
to ask a question, said she was leaving, and left again. (T. 3935, 3829).

Merit's daughter, Faisha, saw Jessica sitting in the front seat of the black
Cadillac, and saw the car leave. (T. 3830-31). Faisha was upset because Jessica
adwayswaved her handsat Faishawhen shewas|eaving; Jessicahad not done so on

this occasion. 1d.
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Merit confirmed that Fai shastarted cryingwhen Jessicaleft. Faishawasupset
because she had seen Jessica leaving in the Cadillac with whom she thought was
Jessica sfather; Jessicahad not said goodbyeto Faisha. (T. 3935-36, 3831-32). Merit
stated that Jessica could not have left with her father, as Mrs. Goodine, Jessica’'s
mother, had the Cadillac. Id. Mrs. Goodinehad | eftinthat car at approximately 9:00
a.m. that day; she had not come back home yet; and her Cadillac had been in her
possession al day. (T. 3936, 3932, 3920, 3773).

Ms. Merit also testified that after the Defendant and Mrs. Goodine's
rel ationship had ended, she had frequently seen the Defendant driving slowly through
the neighborhood in his Camaro, watching the Goodine home. (T. 3925-26). After
Mrs. Goodinehad obtained arestraining order, the pattern changed. A black Cadillac
would now driveslowly throughtheneighborhood. (T. 3926-28). Ms. Merithadaso
personally seenthe Defendant shoot into the Goodineresidence, after hisrelationship
with Mrs. Goodine had ended. (T. 3921-22).

Ms. Merit asotestified asto severa burglariesat the Goodinehome, whichall
occurred after theend of therel ationship between Mrs. Goodine and the Defendant.
(T.3922-25, 3944). The GoodinechildrenwouldtakeMerit over totheir homeevery

time such aburglary occurred.ld. Ms. Merit waswell familiar with the contents of
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theGoodinehome. Id. During every burglary, clothing, linen and personal itemswhich
were not of any obviousvaluewould betaken. Id. Every timethe Defendant “came
there, something was missing.” (T. 3942-43).

At approximately 5:50 p.m. on November 19th, after Jessica had left in the
Cadillac, Karen Goodine reported another such incident. (T. 3937-39). Ms. Merit
went over to the Goodinehome. Again, Mrs. Goodine' sclothing, and comfortersand
linensweremissing. Id. Ms. Meritidentified thelineninwhich Jessica sbody had
been found wrapped, as one which had been taken from the Goodines' home. (T.
3939, 3861). Shealsoidentified thedressfound worn by thedead child asbeing the
same clothing worn by Jessica on the day of her disappearance. (T. 3939).

Ms. McLaughlin was another neighbor of the Goodines. (T. 4582). Onone
occasion, she had attempted a reconciliation between the Defendant and Mrs.
Goodine. (T. 4588-89, 4593-94). During this meeting, the latter was crying and
begging the Defendant to leave her alone. 1d. The Defendant stated that he would
not bother her anymore, if Lawrence moved back into the Goodine home. Id. After
the injunction against the Defendant was issued, Ms. McLaughlin again saw the
Defendant inthe neighborhood, at atimewhen Mrs. Goodine had been staying with

friends. (T.4594-97). The Defendant told her that heknew all about Mrs. Goodine's



whereabouts. |d. McLaughlin also received a series of telephone calls from the
Defendant, where athough he had disguised hisvoice, she could identify him ashe
had called her by anamewhich only the Defendant had previoudly utilized. (T. 4599-
4601). Duringthesecalls, the Defendant stated that hewouldkill Mrs. Goodineand
Karen. Id.

Ms. Webb, Mrs. Goodine' s cousin, also knew the Defendant well and spoke
with him often. (T. 4505-07). While denying having committed any burglary, the
Defendant had neverthel essgiven her instructionson how to retrieve Mrs. Goodine' s
clotheswhich had been taken during these burglaries.(T. 4510-11). The Defendant
had given her an address, told her where the keys could be found, and that Mrs.
Goodine' s clotheswereinside. Id. Webb had gone to the address given, found the
key, and retrieved the clothing. Id. The Defendant also confirmed that he was
responsiblefor having poured paint all over Webb’ s car, when thelatter had been a
guest at the Goodine home. (T. 4509). He called Webb and apologized for the
incident; he had offered to pay damages but never actually did so. Id.

The Defendant told Webb, “alot of times,” that he was going to do “mean
things’ to victim Lawrence Goodine, and that he would put the latter out of “his

misery.” (T.4511). Prior tothecrimesherein, the Defendant also told Webb that he
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was going “to buy a car exactly like Margaret’s[Mrs. Goodine' s| own.” (T. 4510).

The Stateintroduced side-by-s de photographsof Mrs. Goodine sblack Cadillac
andtheidentical vehiclepurchased by the Defendant approximately four (4) tosix (6)
weeks prior to the murders. (T. 4104-06, 4725). The Defendant had acquired a
virtually identical vehicleasthat of Mrs. Goodine. Id. Thevehicleswereof thesame
make, year, model, color, and accessories, with “fairly unique” “double thin red
stripes’ that went down the side of the car, matching that of Mrs. Goodine’ svehicle.
Id. Blood stainsfrom therear seat and pouch of the Defendant’ s Cadillac, obtained
pursuant to the search warrant, had been examined by DNA analysis. (T. 332, 4173-
74). DNA analysis showed that this blood was that of Lawrence Goodine.

Testimony from DetectivesJimenez, Bayas, Vas, Murias, and Tymeastotheir
investigation of the crimes and retrieval of evidence from the Defendant and
residence, was in substantial conformity with their testimony presented at the
suppression hearing, which has been previously set forth at pp. 2-16.

Detectives Tymes and Bayas also testified asto the Defendant’ s statements.
Tymeshad interviewed the Defendant from approximately 3:00a.m. to4:30a.m. (T.
4678-79). After providing background information, he stated that he had known Mrs.

Goodinefor 17 years, and had first met her in Honduras. (T. 4640). They had begun
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arelationship after they both relocated to Miami. Id. According to the Defendant,
therel ationship had lasted approximately 1 %2years, and had ended in January, 1991.
Id. The Defendant stated that he had no contact with Mrs. Goodine sinceending the
relationship. Hehad, however, seen her in church fiveweeksbefore, without actually
speaking to her. (T. 4641). When asked about Lawrence Goodine, the Defendant
stated he knew nothing “about that man.” (T. 4642). Tymes had informed the
Defendant that Lawrence was dead; the Defendant responded, “Larry’s dead?’
without any emotion. (T. 4643, 4666). The Defendant did not initially respond to
guestionsasto how thisvictimwaskilled (T. 4643), but then hedenied havingkilled
the latter, and had asked “do | look like akiller.” (T. 4648).

With respect to the blood on his socks and shoes, the Defendant had shown
Tymesa“small laceration” on hisleg. (T. 4644). Tymes had pointed out that this
laceration wasinthehealing process, and the Defendant did not respond. Id. Tymes
had then asked whether the Defendant’s job or other circumstances could have
caused the blood stains. The Defendant had responded in the negative. 1d.

At 4:30 am., the consent form for the search of the Defendant’ s socks and
shoeshad been obtained. (T. 4645, 4679). Tymeshad then stoppedtheinterview, as

a crime technician needed to photograph these items. I1d. She had resumed the
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interview at approximately 5:00 am., when the Defendant gave consent for the
search of hisresidence, after having called hiswife. (T. 4680). Shortly prior to 6:00
a.m., DetectiveVashad comeintotheinterview roomwith apair of pantsand ashirt
retrieved from the Defendant’s residence. (T. 4646-47). The Defendant had
identified the clothing as his own, and further confirmed that he had worn those on
November 19th. I1d. Atthisjuncture, Tymeshad left the Defendant alone. Detective
Bayas had then spoken with the Defendant, alone, for about an hour, from
approximately 6:00to 7:00a.m. (T. 4689, 4718, 4735-36). Tymesdid not questionthe
Defendant any further after 7:00 a.m., when Bayas' sinterview had ended. (T. 4689,
4684, 4691). The prior questioning of the Defendant had not been continuous. (T.
4651-52, 4677-78, 4684). The Defendant had been placed under arrest at
approximately 12:30 p.m. (T. 4650-51).

Detective Bayas testified that the Defendant had said that he was from
Honduras; that he had been married for 25 years; that he had fivegrown children; and
that hewasatruck driver. (T.4719). The Defendant wascalm, “very attentive” and
respectful. (T. 4721). He had known Mrs. Goodinefor 20 years, and she had been
hisgirlfriend for 17 of thoseyears. (T. 4720). The Defendant had indicated that he

would pay for her mortgage and car payments, and give her money for groceriesand
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spending. (T. 4721). Therelationship had then ended. Id. The Defendant denied
having committed any prior burglariesof the Goodinehouse. (T. 4724-25). Hedenied
having goneto the Goodinehouseor beinginitsvicinity on November 19th. (T. 4726-
27). He could not “really give aresponse’ as to why he had purchased a car so
similar to Mrs. Goodine's. (T. 4725). He stated that he had no contact with
L awrence Goodinefor over ayear, and denied having been responsiblefor hisdeath.
Id. TheDefendant denied any involvement with Jessica’ sdisappearance. Id. Asto
hisown whereaboutson November 19th, he stated that he had not goneto work that
day. (T.4723). Hehad gonetovisit hisattorney inthemorning; hehad goneto atile
company thereafter; and finally to a supermarket in the area of 79th Street and
Biscayne Boulevard, in northern Dade County. (T. 4723). According to the
Defendant, he had then gone home at approximately 6:00 p.m., and remained there
for therest of theevening. Id. The Defendant did not specify the namesor locations
of his attorney or the tile company. Id.

DNA analysis of the blood stains on the Defendant’ s socks and shoes, and
pantsworn on November 19th, reflected that thisblood wasL awrence Goodine's. (T.
4359, 4364).

Asnoted previoudy, Jessica’ sbody wasfound wedged behindthe Defendant’ s
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bed in hisback cottage. Thechild' sbody waswrapped inablanket/comforter which
was kept in place by several pieces of ropetied on the outside of the comforter. (T.
4432-36). Theropewastied all around the contours of the body from the neck area
to the foot area. Id.

Insidethe bundle, Jessica shead wasfound to beadditionally covered by three
(3) “grocery type” “plastic” bags. Id. A “crumpled” paper bag was also found in
between theplastic bags. 1d. Thepaper bag was stained with bodily fluids, blood and
salivafromthechild sface. Id. Theareaaround thechild’ smouth also had duct tape
“residue,” consistent with her mouth having beentaped shut and then pulled of f prior
toher murder. (T.4706-07). A roll of duct tapeand several piecesthereof werealso
recovered from the Defendant’ s cottage. (T. 4531). Rope consistent with that tied
around the body was also recovered from the Defendant’ s cottage.

Themedical examiner testified that Jessicahad beenkilled approximately 24
hours after her father’ s death, on late Friday, November 20, 1992. (T. 5320). The
cause of death was asphyxia by manual strangulation, “choking” (T. 4711-14), as
evidenced by petechiae and hemorrhaging in the eyes. (T. 4705). There was
hemorrhaginginto the neck muscles, both infront and in back, which went downto

the spine. (T. 4710-11). She also had hemorrhaging in the vocal area of her voice
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box. Id. Theinjuries reflected that pressure had been applied to both sides of the
child’ sneck for asustained and continuous period of “afew minutes.” (T.4712-14).
Apart from the duct taperesidue around the mouth, Jessicaalso had aninjury inside
her mouth, which had beeninflicted prior to her death. (T. 4707-08). Thisinjury was
consi stent with ahand having been pressed down over her mouth with sufficient force
to cause hemorrhaging along thegum line. 1d. Jessica’ seyeswere aso very puffy,
indicating a prolonged period of crying. (T. 5321).

2. The Defense Case

The defense presented testimony from the Defendant, who testified for a
approximately six (6) hours. The Defendant has had “a speech impediment, a
stammer,” his entire life.(T. 4763). He lived in Dade County with his wife, two
daughters, and ason. (T. 4760). In November, 1992, he was 50 yearsold, hiswife
was 44, and the children were 19, 17 and 13 years old, respectively. (T. 4761-62).
The Defendant had two other children, 27 and 24 yearsold, respectively, who did not
live with him at the time. Id.

The Defendant wasbornin Honduras, in Central America. Heleft thereat age
19, when hejoinedtheMerchant Marines. Id. Hesettledinthe United Statesin 1965.

(T. 4763). That sameyear, he married his current wife, and purchased a house. 1d.
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He then purchased his present house in 1977. 1d.

During the two years prior to the crimes, the Defendant worked for a
|easing/delivery company in Dade County, asatruck driver. (T.4767,4784, 4800-03).
He made deliveries throughout the State on an as-needed basis. Id. Prior tothat, he
was employed at the Dade County Seaport, asa“heavy equipment operator,” for a
period of 16 years. (T. 4767).

The Defendant testified that he first met Margaret Goodine in the early
seventies, in Miami. (T. 4764-65). According to the Defendant, they began an
“affair” from 1974 through the latter part of 1991. Id. The Defendant “moved in”
with Mrs. Goodinein mid-1991, after her husband moved out. (T. 4767, 4770). He
was there “off and on,” sometimes spending the night, and sometimes aweek. 1d.
This arrangement continued for about a year, until mid-1992. |d. The Defendant
testified that he ended the rel ationship, because onenight Mrs. Goodinedid not come
home until midnight, and would not state where she had been. (T. 4771, 4862). The
Defendant maintai ned that he had not had any contact with the Goodines, except for
two telephone calls, since the relationship ended in mid-1992. (T. 4865-66).

TheDefendant testified that he had purchased hisCadillac after therelationship

ended, because, “1 seenthecar, and | fall inlovewithit. And| boughtit.” (T. 4855-
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56). Hetestified that hehad not driventhe Cadillac at al, for atwo-week period prior
tothecrimes, becausethetemporary tag onthevehiclehad expired. (T. 4831, 4854).

Withrespect to theinstant crimes, the Defendant stated that, on November 19,
1992, he had not goneto work, because he had not been“calledin.” (T.4784). That
day hehad“ dropped off” hiswifeat theMetrorail station, at approximately 8:00a.m.
(T.4775). Hehadthen gonetothemedical Art Center, for arefill of hisprescription
medication, but it wasearly andthebuildingwasclosed. (T. 4775, 4884-88). Hehad
then goneto an attorney’ sofficeon*” 14th Avenue, but that officewasnot open either.
Id. TheDefendant had apending civil lawsuit against the Miami Police Department
at thetime, had fired hisfirst attorney, and wasin the process of finding another one.
He stated that he did not remember the attorney’s name, but had had the latter’s
businesscard in hiswallet. The Defendant stated that hiswallet had been taken by
the police at the time of hisarrest, and he had subsequently been unableto retrieve
the wallet from the police. Id.

The Defendant testified that hethenwent to Florida L umber Company tolook
for sometiles, in order to complete a® bathroom,” but they did not carry the kind of
tileshewanted. (T.4776-77,4890-93). Hethenwent to another tilecompany he had

dealt with, but found that the store had been destroyed by Hurricane Andrew. Id.
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The Defendant then returned to the Medical Arts Building, around noon. 1d.
The pharmacist there, however, gave him “a hard time, and asked for either a
prescription or the bottle from his last refill, even though the information was
computerized and available at the pharmacy. Id. The Defendant then left and went
back totheattorney’ soffice, but the secretary told himthat the attorney wasin court.
Id. The secretary asked him to call at 2:00 p.m. and set up an appointment. 1d.

The Defendant did not do so, and instead went home, where he stayed until
approximately 2:00 p.m. Id. He then went to a supermarket, because he was
expecting visitors. The Defendant stated that he went back home at about 4:30 that
afternoon. Id. He put away the groceries, and went to the back cottageto pack some
boxes.

The Defendant and his brother had planned to go to Hondurasfor Christmas,
and hewanted to shiptheboxesthereprior totheir arrival. (T. 4779-81, 4899). They
were dueto arrive in Honduras approximately two weeks after hisarrest, although
they had not purchased any travel ticketsasof that time. Id. Theitemsto be shipped
wereTV'’s, VCR's, stereos, tapes, women’ sand children’ sclothing, shoes, jewelry,
sheets, comforters, and pillows. Id. The Defendant was packing these items for

resale in Honduras. Id.



Accordingtothe Defendant, theclothes, jewelry, linen andliquor bottlesfound
in hiscottage had not belonged to Mrs. Goodine. (T. 4832, 4839-40, 4842-46). They
had not been taken during any burglaries. Rather, heand hisbrother had purchased
some of theseitems at afleamarket; the older linen and jewelry had been obtained
from hiswife saunt, who had died shortly prior tothecrimes. 1d. Theliquor bottles
had been accumul ated by the Defendant’ sbrother, who, asacrewman onaship, was
allowed to bring two bottles of liquor on every trip. (T. 4843, 4912).

The Defendant explai ned that he had used duct tape and ropeto pack hisboxes
for shipping. (T. 4847-48, 4902-05). However, theropetied around Jessica sbody
wasplastic, and not of thetypeused by him. 1d. Similarly, theroll of duct tapehehad
used was“wider” than the onefound in the cottage, although he had used morethan
oneroll of tape. Id. The Defendant added that he had no knowledge of the pieces of
duct tape found scattered through the cottage. 1d.

The Defendant stated that he had packed boxesuntil approximately 9:00 p.m.
on November 19th, when hiswifeinformed him of atelephonecall. (T. 4784). The
caller had identified herself as Detective Sara Tymes, and asked if he knew the
Goodines. (T. 4784, 4787). The Defendant had said that he knew thewoman“for 19,

20 years, and the man about 12 or 13 years.” (T. 4789-90). Hetold Tymesthat, “I
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haven't seen those peoplefor ayear or more.” (T. 4790, 4907-09). The Defendant
stated that he had lied about the latter timing, because his mind was on his own
business and not that of the Goodines. (T. 4907-09).

According to the Defendant, several hours later, during the morning of
November 20th, Detectives Tymes and Bayas had cometo his backyard. (T. 4797-
99). The Defendant’ sdog “charged” the officers, sending them running to thefront
door. (T. 4798-99). The Defendant opened the door, and told Tymes that she was
“harassing” him. Tymes had “no answer” to this, and thus left his property. 1d.

The Defendant then went to bed, and left for work at 5:30 a.m. on Friday,
November 20th. (T. 4800-03). He saw someonefollowing himinan unmarked car.
Id. He stated that he arrived at work at 6:00 am., and drove a “40-foot tractor,”
making ten (10) deliveriesin Palm Beach County. (T. 4802-06). He arrived back
home at approximately 6:00 p.m., and went to the cottage to resume packing boxes.
Id.

The Defendant stated that although he had previously locked the cottage, the
door was now open. 1d. Nothing was missing from the cottage, but someone had

placed apair of pantsand ashirt onthefloor. The Defendant took these and threw

them near thebed inthe master bedroominthe main house, although hedid not know
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who they belonged to. 1d. After some packing, the Defendant then took abath and
went to bed at 7:00 p.m. Id.

Hetestified that he was then woken up at 10:00 p.m. that night, by Detective
Murias. (T.4807-10, 4939-41). The Defendant stated that hewent to the back yard,
and voluntarily sat in Murias' car for approximately a half hour. Id. Murias was
respectful. The Defendant answered questionsabout the“ Goodinefamily,” repeating
what hehad told Tymeson thetelephone, and al sotalked about the*islands.” Murias
then left and the Defendant went back to bed. Id.

The Defendant stated that several hourslater, at about 2:00 a.m., on Saturday,
November 21st, he was again woken, by either his wife or the sound of his gate
opening. (T. 4810, 4814-16, 4941-48). Hestated the hewent outside, and saw Tymes
and Muriasin hisCadillac. He stated that he caught them “red-handed,” “ planting
evidence’ inhiscar, athough hehad not seenwhat if anything they hadintheir hands.
Id. TheDefendant ordered the officersoff of hisproperty, but they closedinon him,
and said hehad to gotothepolicestationwiththem. Id. Accordingtothe Defendant,
Tymes then transported him to the station, and locked him in aroom. (T. 4819).

TheDefendant stated that onceat the station, the detectives|eft him compl etely

alonefromthetimeof hisarrival at 2:30 a.m. until thetimeof hisarrest at 10:30 a.m.
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(T.4819-20,4949). AccordingtotheDefendant, theonly interactioninthisinterim
had been at 4:30 - 5:00 a.m., when an unknown mal e of ficer asked if the Defendant
would consent to the search of his house. (T. 4819-20, 4949, 4820-21). The
Defendant testified that, as he had “nothing to hide,” he had called hiswife at that
time, and told her to let the officers search the premises. (T. 4820-21, 4949).

The Defendant added that two officershad subsequently questioned himfor a
total of one (1) hour, only after hewasformally arrested at 10:30 am. (T. 4822-26,
4948-49). Theofficershad calledhim*names,” andtriedto“getmeangry.” Id. The
Defendant testified that he had, however, “kept cool.” Id. He had not admitted any
wrongdoing. (T. 4824, 4848). The Defendant testified that he had not seen, nor killed,
either of the victims. (T. 4846-47, 4833, 4838, 4972).

With respect to the consent and Miranda waiver forms signed by him, the
Defendant testified that he had signed all of these forms after his formal arrest at
12:30 p.m., and because the police had said the formswere “ procedure.” (T. 4816-
17). Heemphatically added, however, that if the police had bothered to ask, hewould
“no doubt” have signed each and every one of the forms at issue and consented,
because he had “nothing to hide.” (T. 4949-51, 4955-56).

With respect to Lawrence Goodine' s blood in the Defendant’ s vehicle, the
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Defendant stated that the evidence had been planted by thepolice. (T. 4830-31). The
Defendant denied having seen or had anything to dowith Jessica sbody or any bundle
in his cottage. (T. 4837-38). He stated that he had loved the child. Id. Asto the
victim’'sblood on the Defendant’ s socks and shoes, the Defendant stated that there
was no blood on these itemswhen he had exited hishouse. (T. 4828-30, 4960). He
testified that he had accidentally cut hisankleand bled alittle, when he stepped into
Tymes' car whilebeing transported tothepolicestation. Id. Astothevictim’sblood
on the pants retrieved from the master bedroom of his house, the Defendant stated
that the pants did not belong to him. (T. 4845-46). He added that the pants did not
even fit him. 1d.

D. Penalty Phase T estimony

The State presented testimony from the medical examiner as to Jessica's
manner of death, which evidence has been summarized at p. 36 herein. The State
al so presented victimimpact testimony from Jessica’ sbrother and mother. (T. 5331-
37).

The defense first presented testimony from the Defendant’ s children and his
wife. GarlaConnor, 25 at thetime of the sentencing, was pursuing amastersdegree

in nursing and worked in her field. (T. 5340-41). The Defendant had been an
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“excellent” father to her, supporting her in many ways. (T. 5342-45). Once, however,
heengaged in harshdiscipline, precipitatingacall tothepolice. (T.5352). Garlawas
in close touch with her father during his six-year, pre-trial incarceration, and they
continued their close relationship, with the Defendant providing her with helpful
fatherly advice. (T. 5345-48). Healso helped her raiseher ownchild. 1d. Garlawas
unaware of any psychological problemson the part of her father, either through her
own observations or through comments of family members. (T. 5350-52).

TheDefendant’ sson, 18 at thetimeof thetrial, in high school, and applyingto
college, provided similar testimony, regarding a “close” relationship with the
Defendant, regular visitsand phone callsduring theincarceration, and fatherly advice
throughout. (T. 5363-69). He, too, was unaware of psychological problems, never
seeing the Defendant act “paranoid,” and never hearing other family members
mention such problems. (T. 5370).

The Defendant’ swife testified that he was“agood father” and provider. (T.
5355-58). He helped with the children’s schooling, their religious training and
discipline. Id. There was no mention of any mental illness.

The Defendant’ s second daughter testified that her father was “wonderful,”

kind, loving, supportive, and strong. (T. 5380-84). Shehad also maintained contact
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with the Defendant during hisincarceration. The Defendant had helped with her
personal problemsduring thistime. Id. Again, therewas no mention of any mental
ilIness.

Two corrections officers, familiar with the Defendant during his pretrial
confinement, stated that the Defendant wasnever adisciplinary problem. (T. 5371-76,
5740-43). The Defendant had never been housedinan available* psychiatricwing.”
(T. 5743-44). He had never exhibited any behavior warranting such placement,
although one officer was looking for any such signs. Id.

Dr. Eisentein was a clinical neuropsychologist. (T. 5408). He had seen the
Defendant may timesfrom 1993 through the time of sentencing, and had conducted
psychological testing. (T. 5415). Eisenstein testifies for the defense in the “vast
majority” of homicide cases. (T. 5474).

Accordingto Eisenstein, psychological testingis*“not definitive” ; theseareonly
“ads’ toaclinician’ sfina diagnosis. (T. 5467-68). Hispsychological testing reflected
that whilethe*Halstead, Reiten” was* inthemoderateto severeimpairment range”
(T. 5456-57), the Defendant’ s full scale IQ was 84, which is “a little lower than
normal,” “inthelow/averagerange.” (T.5452). The Defendant scored even higher

ontheWexler memory scale, such that his* overall working memory,” was“basically
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within the averagerange.” (T. 5460-61). The Defendant’s MMPI scores, whichin
part reflect how anindividual viewshimself, werewithinthenormal range. (T. 5455-
56).

Eisenstein’s diagnosis was “organic Brain Syndrome” and “paranoid
schizophrenia,” both of which are major mental illnesses. (T. 5445, 5491-94). The
Defendant’ scondition had not changed from thetime Eisenstein had first examined
him in 1993 through the time of sentencingin 1998. (T. 546-61). Furthermore, the
brain disorder had existed for most of the Defendant’ slife, and thelatter would have
thusexhibited signsof thisdisorder throughout hislife. (T. 5498). Thesymptomsof
thedisorder arethat the Defendant * can not think and weigh options.” (T. 5447). He
would have “great difficulty with doing one focused task. Clearly he could not do
two.” (T.5443). Withrespect to paranoid schizophrenia, Eisenstein admitted some
of thediagnostic criteriafor suchanillnesswere“really missing.” (T.5491-95). The
Defendant nonetheless “at times” suffersfrom this condition, that iswhen “active
hallucinations’ arepresent. (T. 5495-96). No such hallucinationswerereported at the
time of the crimes. Id. The Defendant had denied any involvement, and had not
discussed his motivation. (T. 5490).

Based on the above diagnoses, the Defendant was unable to testify
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“relevantly,” (T.5521), wasnot “competent,” “did not know right fromwrong,” and
did not “ appreciatethe natureand consequences’ of hisactions. (T.5549-50). Asto
the statutory mental mitigators, while “at this point, [Defendant] appreciates’ the
criminality of hisacts, “at thetimethat they were committed, if he committed them,
he would have been unable to have controlled his own behavior given his organic
cognitivebraindamage.” (T. 5446). The Defendant knowsthat murder iswrong, but
hebelievesthat he did not commit the crimesand isbeing accused because“ people
areoutto get him,” which“makesit apsychiatriccomponent.” (T. 5552). Eisenstein
admitted that the Defendant’ sdenial of involvement wasal so consistent with “lying
because he does not want to take responsibility for what he did.” (T. 5552, 5450).
Moreover, the Defendant’s “life style” demonstrated that he was not “honest with
people,” and that he was “not a reliable source of events.” (T. 5491-92).
Nonetheless, “patients never lie, we just need to understand them.” (T. 5468).
Dr. Mosman, alicensed psychol ogist and practicing attorney, interviewed the
Defendant, reviewed employment records and other doctors' reports, spoke with
somefamily members, and administered twotests. theRorschach and “ Denham.” (T.
5611-15). Mosman aso primarily testifies for the defense. He diagnosed the

Defendant ashaving a“fairly well developed history” of the major mental illnessof
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“paranoid schizophrenia.” (T. 5661-63). A second “technical” diagnosis was “a
changeinthe personality morelikely related to an organic condition.” (T.5664). A
third diagnosiswas“ stuttering,” which wasan “emotional reaction,” unrelated to any
neurological problem. Id.

Mosman was “ confident” that the paranoid schizophrenia had developed in
1983-84, had become* full blown” in 1986, and had continued through thetimeof the
trial. (T. 5565-66, 5729). The illness and the timing thereof were allegedly
substantiated through the Defendant’ sempl oyment recordsfrom 1971 through 1986.
(T.5565-66). Thesereflected that the Defendant had been dismissed from hiscounty
employment in 1983 because he had attempted to fondle afemaleempl oyee, and had
kicked her when sherefused hisadvances. (T.5697-5702). The Defendant had sued
and wonreinstatement of hiscounty job. 1d. Thereafter, hehad been“writtenup” for
such incidents as taking unauthorized breaks, using county equipment without
permission, toretrievefrisbeeson oneoccas on and coconutson another occasion. (T.
5702-06). Based upon these latter incidents, the Defendant had been fired, on the
groundsthat he had impaired “the operation of thewhole unit.” Id. In contrast, the
Defendant’ spre-1983 employment record, at atimewhen according to Mosmanthere

wasno schizophrenia, reflected far more seriousand violent behavior. (T. 5697-5702).



The Defendant, from 1971 to 1983, had been receiving “high ratings’ in his job
evaluations, which described his quality of work as “accurate,” and stated that he
showed“initiative,” “resourcefulness,” compliedwith“all rulesand regulations,” and
had had agood relationshipwith fellow employeesand thepublic. (T. 5699-5701). At
thesetimes, however, on separate occasi onsthroughout theyears, the Defendant had:
1) left anote threatening to blow up another employee’ struck when that employee
had not complied with the Defendant’ s wishes as to a parking space; 2) threatened
another employeewitha“machete,” when that empl oyee had not complied with the
Defendant’ s wishes to get off his truck; 3) bitten and scratched another employee
who had refused to obey the Defendant’ s instructions to leave the workplace. (T.
5697-5701).

Based upon his diagnosis, Mosman had, prior to trial, predicted that the
Defendant would beunableto control himself during trial; that hewould beunableto
testify relevantly; and, that hewould not remain* coherent.” (T. 5723-26). A review
of thetranscript of the Defendant’ stestimony at trial did not support Mosman’ sprior
predictions. |d.

In rebuttal, the State presented Dr. Garcia, aforensic psychologist. (T. 5747-

48). He had examined the Defendant on four (4) occasions, reviewed prior medical
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records, and had administered mental status, 1Q, Wechdler, TAT and Bender Gestalt
testing. Id. Garciahad also reviewed Mosman’ sand Eisenstein’ sreports, aswell as
the“raw data” from thelatter’ spsychological testing. (T. 5749-50). Dr. Garciadid
not find paranoid schizophrenia. (T. 5750-51). He stated that the Defendant had
“paranoidtraitsin hispersonality, without any psychoticfeatures.” 1d. Theparanoid
personality is “significantly different” from paranoid schizophrenia which is a
“devastating” disease found in only 2 % of the population. Id. The Defendant’s
scoresonthe MM PI, which measures personality and different emotional functions,
were further inconsistent with paranoid schizophrenia. (T.5751, 5753).
Garciaalsotestified that the Defendant’ stest resultsreflected “ minor signsof
organicity,” but that these were insufficient for any diagnosis of a“serious organic
impairment.” (T.5754-55). Thetest resultswerealsoinconsistent with Eisenstein’s
testimony that the extent of organi city rendered the Defendant unableto performtwo
mental functions at the sametime. Id. Moreover, the transcript of the Defendant’ s
trial testimony reflected that he was “ coherent” and able to answer questionsin a
“relevant” manner. 1d. Thetranscript of thistestimony wasal soinconsistent withany
“serious organic difficulties.” (T. 5756). The Defendant’s “intellectual scores,”

further reflected that he“functioned fairly well,” and that any organicity wasnot so
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severeasto “impair hisjudgment.” 1d. Garciatestified that neither of the statutory
mental health mitigators were applicable to the Defendant. (T. 5758).

On February 26, 1988, the jury recommended a sentence of life, as to the
murder of Lawrence Goodine. (T. 5901-02). Thejury recommended a sentence of
death, by avoteof eight tofour, for themurder of JessicaGoodine. Id. Thetria judge
then conducted additional hearings on April 24, and May 20, 1998.

In addition to the three mental health expertsnoted above, thetrial court also
considered mental health testimony from four (4) other experts who had testified
during thetwo competency hearings. Both partieshad requested consideration of this
testimony and stipul ated to the usethereof. (T. 5963). Theseexperts, whileexamining
the Defendant for competency, had also conducted substantial psychological and
neuropsychological testing, and delved into the underlying presence or absence of
mental illness. Thetestimony is asfollows:

Psychologist Eli Levy examined the Defendant ontwo (2) separate occasions.
(T.2051-52). Hehad conducted aclinical interview and amental statusevaluation.
(T.2052). Hehad al so administered thefollowing clinical tests: “the Bender Gestalt,
House-Tree-Person Test, Chromatic and Achromatic, Animal Drawing Test, andthe

Rorschach.” (T. 2052). He had also reviewed handwritten pleadings and

57



correspondence between the Defendant and the court. (T. 2053). Based upon the
foregoing, Dr. Levy found that not only wasthe Defendant competent (T. 2054-55),
but that he did not suffer from any major disorder. (T. 2057).

Dr. Levy foundthe Defendant to be* quiteintelligent,” after takinginto account
thelatter’ scultural differenceswiththe norm of subjectsutilized inthe standardized
psychological tests. (T. 2062-63). Based upon hiseval uation and testimony, he stated
that he had no concerns about, “mental retardation or any organic brain
symptomatology”; that the Defendant “did reasonably well in terms of his verbal
cognitive response”; and, that the Defendant was “functioning with the average
range.” (T. 2088-90).

Dr. Levy added that, based upon some portions of the Wechdler test, the
Defendant had the ability “to abstract.” (T. 2093). He added:

When you sit down and talk to him [Defendant], it is my
experiencewith him, heisvery fluent, directional, goal directional. He
Isspontaneous. Heisableto send theinformation. Heiscoherent and
logical and focused and ableto convey hisfeelingsand sentiment quite
well.

Id. The Defendant is “orderly” and “capable of planning.” (T. 2086). Inteststo

assessthe Defendant’ s*judgment, hiscommon sense, [ability] to deal with specific

socia situations,” thelatter did“reasonably well.” (T.2087). Any “deviation” inthe
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testing was “more from the emotional side, but not the neurological, organic.” (T.
2086).

The “deviations’ consisted of “aggressive impulses,” *“reactiveness,
emotionalism.” (T.2073-74,2086). The Defendant was* under terriblestress,” ashe
“essentially feelsthat hislifehasbeen amessright now.” (T. 2075). The Defendant
had “feelingsof insecurity, thefeeling of lack of stability.” (T. 2078, 2086). Dr. Levy
explained that the Defendant, “issuspiciousof thelegal system. Heissuspiciousof
the mechanism of it. He is suspicious that black people, essentially, and him
specifically, don’t get afair shakeat things.” (T. 2079). Dr. Levy further opined: “|
think that his suspicions of the system is very much correlated with his life
circumstances.” (T. 2081). He added, “within the context of [Defendant’s] life
circumstancesthereisenough evidencewithinit to understand why hewouldfee this
way.” (T. 2083). The suspicionswere not dueto any “psychosis.” (T. 2092). Dr.
Levy opined: “It's coming out of his own life experiences . . . that he has been
incarcerated for four years. Hiscase hasnot been heard. Hedoesn't really feel that
the system has served his civil rights or hisrights correctly.” Id. Dr. Levy added:

Given these circumstances, your Honor, | don’t know any one of
us would fedl differently, than he he feels, suspicious of the system.

Given hisexperience, | would be suspicioustoo. Giventhat hedoesn't
feel hiscasewas brought to justice and took all thistimeto get there, |
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would be pissed off too. So, again, | don’t see Mr. Connor, when we

look at him within the context of hislife, if we take the context and

changeit to see | don’'t see him being sick.

(T. 2094-95). Dr. Levy concluded that: “1 do not feel that when | saw him he was
sick, mentally retarded.” (T. 2096).

Dr. Herrerais a psychiatrist, board certified in both psychiatry and forensic
psychiatry. (T. 2099-2100). He conducted a clinical interview, and obtained the
Defendant’ s medical history, psychiatric history, and “psychosocial history.” (T.
2101). Dr. Herrerafound the Defendant competent. (T. 2103). However, he was
also“looking for everything, schizophrenia, mental retardation, anything.” (T. 2116).
Dr. Herrera opined, “I didn’t find any real, any bona fide psychiatric disorder
present.” Id. Hetestified that the Defendant’s “intellect isintact.” (T. 2105).

The Defendant would be a difficult client. (T. 2106). He had shown a
resentment or distrust of oneof hisattorneysby stating that “ thefirst attorney wasnot
good and therewasahugedelay inthetrial.” (T. 2117, 2108). The Defendant also
wanted to “ place hisstory inthemedia,” “thefact that he had not been tried after so
long,” but hisattorney had advised against it, and the Defendant had not actually gone

to any newspapers. (T. 2117, 2108).

Dr. Herrera slikely diagnosisof the Defendant wasa* paranoid personality.”
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(T. 2110-11). “[PJaranoid personality is not the same as paranoid disorder.” (T.
2111). “Paranoid disorder istheillnessand paranoid personality issomebody whois
over suspicious.” 1d. A paranoid personality “isnot someonewho ispsychotic, who
has paranoid delusional disorder.” (T. 2112). The Defendant’s traits were
inconsistent withthemental illnessof paranoid disorder. First, thedisorder doesnot
occur for the first time at the Defendant’s age. (T. 2103-2104). Second, the
Defendant had not been “distrustful” during the interview, and in fact had been a
“delightful personto talk to.” (T. 2104). Dr. Herrerahad “ never seen a situation”
where someonewith aparanoid disorder had theability to comeacross*“ solikeable,”
asthe Defendant had. 1d. Third, the* paranoidillusions’ alleged to be present were
inconsistent with aparanoid disorder. Paranoid “delusionsarereal seldom, if ever,
self-serving.” (T. 2104).

Dr. Jane Andley, aclinical psychologist, performed a “neuropsychological
evaluation” of the Defendant ontwo (2) separateoccasions. (T.2128). Onyet athird
separate occasion, she conducted acompetency evaluation of theDefendant. Id. She
had again examined himfor afourthtime, immediately prior totestifying, in order to
ascertain if the Defendant’ s condition had changed. 1d.

She performed neuropsychological tests, selected subtests of “the Hal stead-
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Reitan Neuropsychosocial Test battery,” “astandardized procedurewell acceptedin
the psychological community,” which took “between six and eight hours of testing
facetoface.” (T. 2129). Dr. Ansley also found the Defendant to be competent. Id.
TheDefendant had“ afull scalelQ of 87,” whichisinthe“low averagerange.”
(T.2145). TheDefendant was* calmand cooperative’ during all of their encounters,
although Dr. Ansley had “ deliberately” tried to be“tough,” in order to ascertain the
Defendant’s behavior during stressful situations. (T. 2130-31). The Defendant
communicated in a*“logical and coherent manner,” although he hasa“stutter.” (T.
2131). The stutter is sometimes worse than other times, but “certainly did not
interfere with the overall communication.” 1d. There was no indication of any
“delusional thinking.” 1d. The Defendant was “emotionally stable.” (T. 2132).
Dr. Ansley wasasked whether in the course of her psychol ogical testing, there
was" any kind of disturbance, whether it beemotional, whether it be organic, whether
itbeintellectual.” (T.2140). Sheresponded that the Defendant “didn’ t do perfectly
on everything, but therewas nothing that suggested grossorgani c brain dysfunction.”
(T. 2141). She was then asked whether there was “anything that reflected any
dysfunction, dysfunction at all, whether it be gross or not gross?’ Id. Dr. Ansley

responded that one (1) of the neuropsychologica tests reflected “borderline
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functioning,” which meant, “theleast amount of deficit that fallsinto the category of
deficit.” (T.2141-44). The"deficit,” whichdid not qualify asan*impairment,” was
intheareaof “ psycho motor information processing.” 1d. TheDefendant was*alittle
bit slow” onatimed test measuring hisability to match numbersto symbols. I1d. The
Defendant wasalso* mildly impaired” ona“test of sequencing, alternating between
numbersandletters.” 1d. Dr. Ansley explained, however, that one could not separate
single scores, but had tolook at “ patterns’ and look at the“ overall performance’ to
determinewhether an*“organic braindysfunction” existed. Id. Inlight of themarginal
performance on two of the subtests, Dr. Ansley administered more testing, which
measured “ similar kindsof ability.” 1d. Shefound no pattern of any significance. 1d.

Dr. Ansley reviewed the Defendant’ s pro se pleadings and correspondence
with the court. (T. 2132-33). Those documents, “in terms of the legal procedures
[are] very coherent and also reality based.” (T. 2134). The Defendant was
concerned about “ speedy trial,” consistent with hisverbal communicationswith Dr.
Ansleyduring every interview. (T. 2133-34). Thus, “theissuethat most bothershim
Iswhy hasit been so many years. | mean, it’ salegitimateissue. It'snot something
different.” 1d. Other correspondence, however, indicated “abit unusual” thinking. 1d.

The Defendant had sent the court adiagram of hisholdings (ahotel) inthe Bahamas,
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which on itsface did not appear relevant to the case. Id. Dr. Ansley thus explored
further and found the Defendant’s explanation “logical.” (T. 2134-35). The
Defendant had explained that, when first arrested, hewanted thejudgeto know that
hewas, “ not just anobody, that | am some onewho had substantial holdings,” inthe
hope that the judge “would pay more attention to someone who was of the land of
aristocracy than ahomeless person.” Id. Thiscorrespondence, “psychologically, it
served the same purpose to say to the judge, you know, | am someone important
here.” (T.2136). Moreover, the Defendant never claimed that the detail sillustrated
wereinactual existence; rather, hewasdemonstrating how hisholdingswould have
progressed if he had not been arrested and incarcerated for four years.

Dr. Jacobson, apsychiatrist practicing for 30 years, examined the Defendant
ontwo (2) occasions, finding the Defendant’ s* overall cognitiveabilitieswerequite
adequate.” (T. 683, 703). The Defendant does have some “deficits.” (T. 709). He
Is“wordy, circumstantial, at times not to the point, not precise, not concise. Heis
suspicious, mistrustful, grandiose, narcissistic, wilful.” 1d. The Defendant’s
“paranoia,” isa"“ defensive paranoiarel ating to him seeing himself at risk from other
people who might want to take things that are important to him.” (T. 711). The

Defendant’ saccount of the crimeswas, “ not themost preciseand logical and careful



explanationand alibi, . . . but onthe other hand, itisnot bizarre. . . . it' sthekind of a
defense or excuse that someone might useif you don’'t have abetter one.” (T. 708).
Based upon Dr. Eisenstein’ s“ material,” therewassome evidence of “organic stuff.”
(T. 714). The Defendant has, “some memory dysfunction. He is not as sharp,
precise, perhaps as hewas.” 1d.

E. Sentence

Thetrial judge entered her extensive sentencing order on June 19, 1998. (R.
2199-2218). Sheimposed alifesentenceastothemurder of Lawrence Goodine. (R.
2217-18). She imposed a sentence of death as to the murder of Jessica Goodine,
having found the following five (5) aggravating factors. 1) the Defendant was
previously convicted of aprior violent felony - murder (given“great weight”); 2) the
capital murder wascommitted during the course of akidnapping (“ great weight”); 3)
the capital murder wascommitted for the purpose of avoiding arrest (“great weight”);
4) themurder was especially heinous, atrociousor cruel (“very great weight”); and,
5) themurder wascommitted inacold, cal cul ated and premeditated manner without
any pretenseof moral or legal justification (“great weight™). (R. 2200-06). Thejudge
rejected thelack of significant prior criminal history statutory mitigator. (R. 2206).

She also rgjected both of the statutory mental health mitigators, having found the
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totality of the evidence “fly in the face of Dr. Eisenstein’s and Dr. Mosman's
opinions.” (R. 2206-16). The trial judge, however, found that “the defense has
established the non-statutory mitigator that the defendant suffersfrom amental or
emotional illness. It is to that lesser extent that the court gives this mitigator
substantial weight.” (R. 2214). Thejudgeadditionaly found thefollowing nonstatutory
mitigators: a) the Defendant hasbeen agood father to hischildren (“littleweight”; b)
the Defendant will dieinprisonif givenalife sentence (“somesmall weight”); and,
c) the Defendant has had no prison problems. (“somesmall weight”). (R. 2216-17).

SUMMARY OF ARGUMENT

|. Suppression of physical evidenceand statementswas properly denied where
the encounter between the Defendant and the officerswasvoluntary, and therewas
noillegal arrest tainting subsequent consents, searchesor statements. Alternatively,
what transpired waswithin the scope of apermissibleTerry investigatory detention,
wherethe Defendant was not told that he was under arrest, questioning waslimited
inscopeand duration, and the officers, at thetime, had reasonable suspicion astothe
Defendant’ spossibleinvolvement in murder of Lawrence Goodineand disappearance
of Jessica..

I1. The witness elimination aggravator was properly found, as the dominant
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motivefor themurder of Jessicawas her elimination asawitness. Shewas capable
of placing the Defendant at the scene of the murder of her father, and of identifying
the Defendant asher father’ smurderer. No other motivefor her murder reasonably
exigts.

I11. the cold, cal culated and premeditated aggravator wasproperly found, asthe
murder of Jessicawas based upon careful reflection, over aperiod of morethan 24
hours, after the Defendant abducted her and decided what to do with her.

V. Statutory mental health mitigators were properly rejected by the lower
court, as the opinions and conclusions of the defense mental health experts were
controverted by both thetestimony of the State’ sexpertsand by the Defendant’ sown
actions and testimony.

V. The statutory mitigator of lack of asignificant prior criminal history was
properly rejected by the lower court, where there was evidence that the Defendant
had engaged in numerousprior criminal actsof burglaries, threatening and harassing
telephone calls, stalking, drive-by shooting, and destruction of property.

V1. The death penalty imposed in this case is proportionate to that upheldin
other cases. Numerous other cases decided by this Court, with murders of young

children, haveresulted in affirmances of death penalties with comparable or |esser
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aggravating factors, and comparable or greater mitigation.
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ARGUMENT

|. THE TRIAL COURT PROPERLY DENIED THE

MOTIONS TO SUPPRESS WHERE THERE WAS NO

ILLEGAL ARREST OF THE DEFENDANT AND

PHY SICAL EVIDENCE AND STATEMENTS WERE

OBTAINED PURSUANT TO VOLUNTARY

CONSENT.

The Appellant claimsthat hewasillegally arrested when hewastaken
from hisresidenceto the police station for questioning, and that all of the physical
evidence and statements obtained subsequent to that illegal arrest are thustainted.
Thepremiseof the Appellant’ sargument - that theinteraction between the Appel lant
and the police constituted an “arrest” - is predicated on the slender reed that the
evidenceallegedly reflectsthat hewastold by the policethat it was* necessary” that
hecometothestation, and that hedid not, therefore, cometo the station voluntarily.
That contention is based on an incorrect reading of the evidence.

The determination of whether aperson isin custody for Fourth Amendment

purposes, whether for a seizure or an arrest, is based upon the totality of the

circumstances. See Voorheesv. State, 699 So. 2d 602, 608 (Fla. 1997); Floridav.

Bostick, 501 U.S. 429, 439, 111 S.Ct. 2382, 115 L.Ed. 2d 389 (1991) The
determination of the question of custody focusesonwhether thereisaformal arrest,

or arestraint on the person’ sfreedom of movement whichwould be associated with
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aformal arrest, asdetermined from the perspective of how areasonablepersoninthe

suspect’ spositionwould have understood thesituation. Californiav. Beheler, 463U.S.

1121, 1125,103S.Ct. 3517, 77 L.Ed. 2d 1275 (1983); V oorhees, supra; Bostick, supra.
The question isbased on an objective view of thefacts; not the suspect’ ssubjective

perspective. Stansbury v. California, 511 U.S. 318, 1114 S.Ct. 1526, 128 L .Ed. 2d 293

(1994).

The Appellant’ sargument restsentirely on the assertion that he wastold that
it was “necessary” for him to go to the station. That, however, is an inaccurate
reading of therecord. According to Detective Tymes, when she was at the Connor
residence, Detective Murias “asked [Mrs. Connor] if we could speak with [the
Appellant] and she responded yes. . . .” (T. 391). After Mrs. Connor brought her
husband out, Detective Murias, accordingto Tyme, “ asked himif he could respond,
you know, to our office so that we could continuetheinterview.” (T. 394). Oncross-
examination, Detective Tymesimply asserted that sheindicated to the Appellant that
she needed to speak to him; not that he “ needed” or was“obligated” to cometo the
station. (T. 439-40).

When the officers knocked on the Connor residence door, Muriastold Mrs.

Connor that “wewanted to speak with” the Appellant. (T. 500). When Mrs. Connor
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got her husband, the officers “asked him if he could come down to the—viato the
Metro-Dade Headquarters Building to speak tothem regarding theinvestigation.” (T.
501). Heresponded, “*Sure,” that he would come.” Id.

WhileMrs. Connor, ondirect examination, stated that Detective Tymesaid that
“sheneeded himto cometothe station to answer somequestions,” (T. 214), on cross-
examination, she indicates that this was not expressed in terms of any “necessity”:

Q. Atthat point, they asked your husband, inyour presence, if hewould
come down to the station to talk to them; am | correct?

A.Yes
Q. Hesaid, “Why go to the station?” Am | correct?
A.Yes
Q. The police said because they wanted to talk to him; am | correct?
A.Yes
Q. Your husband’ s response was to turn around and get his clothing?
A.Yes
(T.257). Thus, al three witnesses ultimately concur that the officers asked him to
come to the station, without the compulsion of words of necessity.
Evenmoresignificantly, whether the officersused the phrase need to come”

or its equivalent is not dispositive, asit is necessary to ook to the totality of the
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circumstances. First, one of the officers, Murias, had been out to the Connor
residencetheday before, and had spoken to the A ppellant without the confrontation
escalating into any formof custodial detention. Thus, therewasno reasontobelieve
that thisinstancewould be any different. Second, the officerswerein plain clothes
and no weapons were utilized. Third, when the Appellant got into the officers
vehicle, he got into the front passenger seat, without handcuffs - facts which are
inconsistent with an arrest. Fourth, the officersdid not search the Appellant at that
time, which, for safety purposes, they would do with an arrest. Fifth, after the
Appellant agreed to go the station, the officerswaited for him outside of the house,
whilehewent to hisbedroom to changehisclothing. This, too, wasinconsistent with
the safety concerns which inherein an arrest.

The totality of the above circumstances, when viewed from the objective
perspective of areasonabl e person, compel the conclusion that the A ppellant wasnot
in custody or under arrest at the time that he was taken to the station. Absent such
custody, noillegal arrest exists, and none of the subsequent searches or statements
would be tainted by any prior illegality.

Evenif the Appellantisviewed asbeinginthecustody of theofficerswhilestill

at hisresidence, certainly, at that time, hiscustodial statuswould have been nomore
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than ameretemporary, investigatory detention, under Terry v. Ohio, 392U.S. 1, 88

S.Ct. 1868, 20 L.Ed. 2d 889 (1968). As of that time, the interaction between the
Appellant and the officers had been brief, and the officers made known their desire
to speak about anongoinginvestigation. Under Terry, “thestop andinquiry must be
‘reasonably related in scopetothejustification for their initiation.”” 392 U.S. at 29.
“Typically, thismeansthat the officer may ask the detainee a moderate number of
guestions to determine hisidentity and to try to obtain information confirming or

dispelling the officer’ s suspicions.” Berkemer v. McCarty, 468 U.S. 420, 439, 104

S.Ct. 3138, 82 L.Ed. 2d 317 (1984).

Inthis case, no questions had been asked inside the Defendant’ shome. Once
outside, the officer had seen aCadillac closely resembling that in which Jessicahad
last been seen alive. She thus asked the Defendant if she could look inside, and,
advised himof hisright torefuseconsent. Theofficer thendidavisual search of the
car, intheareaswherethe child could have been hidden, in order to confirm or dispel
her suspicions. The officer saw blood inside the car, which necessitated further
Investigation.

Thesignificanceof thisencounter, isthat theinquiry, through that pointintime,

was fully within the scope of Terry. Astheinquiry, through that point in time, was
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within the scope of Terry, it further means that there was no arrest and the consent
obtained astotheinitial search of the Cadillac, wasnot tainted by any prior illegality.
Thediscovery of thebloodinthe Cadillac would therefore not be suppressed. Indeed,
the Brief of Appellant herein, p. 40, acknowledges that if the confrontation were
merely one arising to thelevel of aTerry stop, as opposed to an arrest, suppression
would not ensue. Itisthereforesignificant that at thetime of thisconfrontation, the
officers possessed the reasonable or articulable suspicion required under Terry.?
Furthermore, even if custodial status existed when taken to the station, the
encounter still remained withinthescopeof aTerry stop, and did not arisetothelevel
of an arrest. The changed location of the questioning, to the police station, did not

necessarily transform the encounter into an arrest. See Oregon v. Mathiason, 429

U.S.492,97 S.Ct. 711,50 L.Ed. 2d 714 (1977). Thescopeand permissibleduration
of aTerry investigation are not measured by any bright line test as to the length of

time. See United States v. Sharpe, 470 U.S. 675, 105 S.Ct. 1568, 84 L.Ed. 2d 605

(1985). Thequestioniswhether “thepolicediligently pursued ameansof investigation

that waslikely to confirmor dispel their suspicionsquickly, duringwhichtimeitwas

2Mrs. Goodine, asof that time, had made Connor asuspect, based ontheir prior
relationship, Connor’ sthreatsand therestraining order against him, thenature of the
items taken from the Goodine residence, and Jessica having last been seenin a
Cadillac closely resembling hers.
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necessary to detainthedefendant.” 105 S.Ct. at 1575. Thequestioning at thestation
wasnot unduly long; it focused on obtai ning consentsfor searches; it further focused
onlocating thestill missing child; and the A ppellant was never told that hewasunder
arrest or not free to leave. Thus, the encounter at the station was still within the
scope of Terry and none of the consents to search obtained there, or Mirandized
statements, were tainted by any prior illegal conduct.

Alternatively, evenif the Appellant isdeemed to havebeenillegally arrested,
sufficient intervening circumstancesexist toremoveany taint fromtheprior illegality.
In the context of confessions after prior illegal arrests, the United States Supreme
Court hasemphasized severa nonexclusivefactorsin determining whether thetaint
fromtheprior illegality hasbeenremoved: “thetemporal proximity of thearrest and
the confession, the presence of intervening circumstances, . . . and, particularly, the

purposeand flagrancy of theofficial misconduct. . ..” Brownv. Illinois, 422 U.S. 590,

603-604, 95 S.Ct. 2254, 45 .Ed. 2d 416 (1975). Brownfurther emphasizedthat the
purpose of the inquiry was to determine whether the subsequent confession was
obtained “by exploitation of [a prior] illegal arrest.” 422 U.S. at 603. See also

Dunaway v. New York, 442 U.S. 200, 99 S.Ct. 2248, 60 L .Ed. 2d 824 (1979). The

Brownfactorshavelikewisebeen appliedinthecontext of physical evidence obtained
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subsequent toanillegal arrest. See, e.q., United Statesv. Melendez-Garcia, 28 F. 3d

1046, 1053-55 (10th Cir. 1994) (substituting consent to search for the subsequent
confession in Brown).

A. Search of Car

Astothe car search, evenif any initial illegality existed, the officers did not
exploitthatillegality. First, they obtained the Appellant’ svoluntary consent prior to
the search of the car. The search came after not just a full consent, but after the
Appellant was expressly advised of his right to refuse consent, and to compel the
officersto obtain awarrant. (T. 400). The Appellant thereafter signed the consent
form, which further stated that his consent was of his“ownfreewill ....” (T. 401).
Subsequent consent, when coupl ed with an expressadmonition of theright to refuse,
hastypically been deemed a highly significant factor in dissipating taint. See, e.q.,

Statev. Gribeiro, 513 So0.2d 1323, 1324 (Fla. 3d DCA 1987) (and casescited therein);

Statev. Boyd, 615 So. 2d 786, 790 (Fla. 2d DCA 1993); Statev. Champion, 383 So.2

d 984 (Fla. 4th DCA 1980).
Not only was there a compelling intervening circumstance with the consent
predicated upon advice of theright to refuse, but, the * purpose and flagrancy of the

official misconduct” areequally significant. Theundisputed purpose hereinwasto
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determine whether the missing girl wasstill aliveand, if possible, to saveher. The
initial search of the car wasfully consistent with that purpose. Thepolice, duringthis
initial search, merely looked intotheareasinwhichthegirl could possibly havebeen

hidden - the interior of the car and thetrunk. Cf., New York v. Quarles, 467 U.S.

649, 104 S.Ct. 2626, 81 L .Ed. 2d 550 (1984) (Mirandaviolation not dispositivewhere
police were acting out of concern for public safety, evidenced by possibly loaded,
abandoned weapon in public area).

Similarly theconduct evinced noflagrantillegality. Based onthefactsset forth
herein, the officerscould reasonably believethat they had not engagedinany illegal
conduct. Even if a court ultimately disagrees on that, the reasonableness of the
officers beliefs would negate any “flagrancy” of suchillegality.?

B. Interrogation

Onceagain, asignificant intervening circumstanceexists, asquestioning at the
station was preceded by Miranda warnings. While the Appellant claims that the

standard Metro-Dadewarningswhich were utilized in this case were defective asto

3Thus,inRawlingsv. Kentucky, 448 U.S. 98, 110, 100 S.Ct. 2556, 65 L .Ed. 2d
633 (1980), the Court observed that in a case where the legality of adetention was
“an open question,” and wheretheofficer’ sbelief “may well have been erroneous,”
the officer’s conduct would not be deemed to “rise to the level of conscious or
flagrant misconduct requiring prophylactic exclusion of petitioner’ s statements.”
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theright to counsel, the exact warningsform hastwice been held to be sufficient by

this Court. Cooper v. State, 739 So. 2d 82, 84 at n. 8 (Fla. 1999); Johnson v. State,

1999 WL 820574, * 3and n. 4. Moreover, asnoted by thisCourt, several other courts
have also upheld the form at issue. See Johnson at n. 4.

For thereasonsset forth previoudly at p. 68, there was no flagrant misconduct
fromwhichtojustify theexclusion of evidence, and the purpose of the police conduct
was still to try to locate and save the still missing child.

It isalso significant that the questioning at the station wasnot for aprolonged
duration. At thesuppression hearing, thetestimony established that one officer had
guestioned the Appel lant for approximately two hours, withinterruptions; at trial, the
Defendant himself put the time of the total interrogation at about one hour. The
officersestablished that the A ppellant did not display any resistanceto questioning;
that hedid not ask toleave; and hedid not ask for counsel. Furthermore, althoughthe
Appellant was answering all questions, he was not making any admissions. The
guestioning still focused on the consentsto search, along with repeated admonitions
of the right to refuse, thus negating any exploitation of an aleged prior illegality.

C. Socks and Shoes

When Detective Tymesobtained the Appellant’ sconsent to theretrieval of his
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socks and shoes, she again read him his rights from the standard consent to search
form, including theright torefuse consent andrequireawarrant. (T.413-17). Thus,
thefactsagain show ahighly significant intervening fact, amotive of savingthechild
whowasstill not known to be dead; an absence of any flagrant prior illegal conduct;
and, informed consent.

D. Residence and Cottage Sear ch

Thecottagewassearchedtwice. Thefirsttimewasshortly after the Appellant
left for the police station, as the remaining officers obtained the consent of Mrs.
Connor, who furnished them with akey. At that time, the officers were obviously
considering the possibility that themissing child wasalive, and indeed articul ated their
motive to Mrs. Connor. The officers did not observe anything useful and took no
evidence. AsMrs. Connor obvioudly lived at theresidence, produced thekeystothe
cottage, and advised the officersthat they were* morethan welcometo ook around”
(T.505), articulablefactsexisted fromwhichthe policecould obvioudy concludethat,
intheabsenceof her husband, Mrs. Connor had common authority to permit entry into

the cottage. Saavedrav. State, 622 So. 2d 952 (Fla. 1993).

Asintheforegoing discussion, based onthewife' sconsent, theabsence of any

seized evidence, the motive of saving a missing child, and the absence of any
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flagrantly illegal conduct, any “taint” fromprior illegal conduct wasclearly diss pated.
Furthermore, at the time of this consent, Mrs. Connor did not have any basis for
believing that her husband had been arrested or that he would not be coming back.
Asto the search of the main residence, where the Defendant’ s bloody clothing was
retrieved from thefloor in the master bedroom, clearly the consent waswithin Mrs.

Connors' authority. Saavedra, supra.

With respect to the search of the main residence, and the second search of the
cottage, it should al so be noted that the A ppellant again verbal ly consented, and spoke
to hiswifeprior toany search. (T. 419-23). Mrs. Connor, Garla, and the Defendant,
were all apprised of the right to refuse consent, and all signed express written
consents. (T. 421-23; 129-32).

It must therefore be concluded that any taint from an allegedly illegal arrest
must be deemed sufficiently attenuated, as intervening consents, with warnings of
rightsto refuse, were given; the purpose of the police conduct was still to locate a
missing childindanger, who might still bealive; therewasnoflagrantillegal police
conduct, astheofficersreasonably believed that they had not actedillegally; and, the
objectivefactsarenot such asto compel aconclusionthat any working officers, under

conditionsof pressure, should realizethat their actshad effected an arrest asof 2:00
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a.m., en route to the police station with the Appellant.

This Court, in Byrd v. State, 481 So. 2d 468 (Fla. 1985), after rejecting the

argument that Byrd' swarrantlessarrest at hisresidencewasillegal, concluded, inthe
aternative, that evenif the arrest had beenillegal, the subsequent confession at the
policestation would still havebeen admissible. ThereasoninginByrdisapplicable
herein:

Although we find that appellant’s arrest was proper under the
factual circumstances of this case, we note that, even if the arrest was
improper, the confession was not so tainted asto beinadmissible. We
reach thisconclusion because appellant knew the officers, had talked to
them before hisarrest, was advised of hisrightsat hisresidence and at
the police station, and also signed a“ consent to be interviewed” form
and indicated to policethat he wanted to give astatement. Inaddition,
appellant was afforded time alone with his girlfriend to discuss his
predicament before he actually gave the confession.

481 So. 2d at 472-73. Similarly, Connor had previously spoken to oneof theofficers;
he was repeatedly given warnings, both as to consents to searches and as to
statements; and his solerequest to speak to hiswifewashonored prior to the consent
whichledtothediscovery of Jessica sbody. Just asthosefactorsdissipated any taint

in Byrd, so too, any taint was dissipated in the instant case.

E. Inevitable Discovery and Waiver

In addition to the foregoing, it isfurther clear that, at an absolute minimum,
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Jessica’ s body would inevitably have been discovered in the cottage, aswould the
blood matched to L awrence Goodinefoundinthe Appellant’ sCadillac. “ Thefruit of
the poi sonoustreedoctrineisinapplicablewhen. . . evidenceinevitably would have

been discovered.” Parker v. State, 611 So. 2d 1224, 1227 (Fla. 1992). See also Nix

v. Williams, 467 U.S. 431, 104 S.Ct. 2501, 81 L.Ed. 2d 377 (1984).

Based upon the Appellant's known threats to the Goodines, his prior
relationship, hismatching and unique Cadillac, Jessica’ sentry into such aCadillac
(other than her mother’ s) immediately prior to her disappearance, theblood tracesin
the Goodineresidence, and theburglary/theft of Mrs. Goodine spersonal items, it can
reasonably be said to be inevitable that the police would have obtained a search
warrant for the Defendant’ svehicle, and discovered the blood on the back seat which
matched Lawrence Goodine sDNA. This, inturn, based onthetiming of Lawrence's
death and the di sappearance of Jessica, would havefurther provided probabl e cause
for a search warrant for the Defendant’s premises, leading to the discovery of
Jessica’ s body and the other evidence at issue herein.*

Lastly, the Defendant’ s testimony at trial should constitute a waiver of the

*With respect to the Defendant’ s statementsto the police, it should be noted
that the Defendant never confessed, and denied any involvement inthecrimes. The
admission of his statements was thus harmless beyond a reasonabl e doubt.

82



suppressionissueaspresented by the Appellant herein. Asdetailedinthe Statement
of the Caseand Facts, the Defendant’ sown trial testimony isutterly inconsistent with
the suppression testimony and arguments presented on his behaf. Under such
circumstances, the Defendant’ sown testimony at trial must beviewed asan express
repudiation of theclaimsat the prior suppression hearing, and must smilarly beviewed
asan abandonment or waiver of theargument previously advanced. The Defendant
can not, in good faith, proceed with an argument that officers, inside hishouse, told
him it was necessary to go to the station, when he subsequently presents trial
testimony which disavows that theory.

II. THE TRIAL COURT PROPERLY FOUND

THAT THE MURDER WAS COMMITTED TO

ELIMINATE A WITNESS.

TheDefendant arguesthat thetrial courtimproperly found that the murder was

committed for the purpose of eliminating Jessicaas awitness. However, thetrial

court’ sfinding regarding thisaggravator appliesthe correct law and issupported by

competent, substantial evidence. Assuch, it should beaffirmed. Willacy v. State, 696

S0. 2d 693, 695 (Fla. 1997); seealso Cavev. State, 727 So. 2d 227, 230 (Fla. 1998),

cert. denied, 1999 WL 73704 (U.S. 1999)

The witness elimination factor, where the victim is not alaw enforcement
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officer, must besupported by proof that, “the dominant motivefor the murder wasthe

elimination of awitness.” Corréell v. State, 523 So. 2d 562, 567 (Fla. 1988). Evidence

that thevictim knew and could identify the Defendant, that the victim wasawitness
to a prior crime, and that the relationship between the victim and defendant was
otherwise“cordial,” issufficient to uphold thisaggravator. Correll, 523 So. 2d at 568
(“It isaso likely that Correll’s daughter, Tuesday, was a witness to the [prior]
murders. Sincetherelationship between Tuesday and her father appeared cordial, it
isdifficult to seewhy shewaskilled except to eliminate her asawitness.”). Seealso

Raleighv. State, 705 So. 2d 1324, 1329 (Fla. 1997) (witnesselimination was properly

found where the victim knew the defendant, had seen the defendant approach the
victim’ sroommate, and then heard shots, and, therewasno prior animosity between

the defendant and victim); Willacy v. State, 696 So. 2d at 696 (factor upheld where

victim interrupted the defendant, her neighbor, while burglarizing her home, and
defendant bound thevictim prior tokilling her. ThisCourt noted that thevictimwas
“incapabl e of thwarting hispurpose or escaping and could not summon help. There

waslittlereasontokill her exceptto eliminateher asawitness. . ..”); Alstonv. State,

723 S0.2d 148, 160 (Fla. 1998) (witnesselimination factor proper, wherethevictim

couldidentify the defendant, thevictim had been awitnessto aprior kidnapping and



robbery, and thedefendant drovevictimto another part of town prior tokilling him).

Thetria judgehereinrelied uponthecorrect ruleof law in Correll and progeny
and the facts relied upon are well supported by the record, as set forth in the
Statement of the Facts herein. In support of this aggravator, thetria court found:

JessicaGoodinearrived homefrom school on November 19, 1992
at approximately four-thirty (4:30) P.M.. Assheusually did, Jessica
played at her friend’ shouseuntil shethought she saw her mother’ sblack
Cadillacintheyard. Infact, this Cadillac belonged to Seburt Connor.
When sheran home, she stumbled upon the defendant’ scommission of
the Burglary of the Goodine residence, and the death of her father,
Lawrence Goodine, at the hands of Seburt Connor. There is no
evidenceasto precisely what Jessicawitnessed. Thetestimony at trial
showed that only traces of blood evidence were left in the Goodine
residence, indicating the scene’s careful clean-up by the defendant.
Lawrence Goodine's body was placed in the back seat of Seburt
Connor’s car (where Lawrence Goodine’ s blood was later discovered
by thepolice) and transported to Fort Lauderdale. Thereisnoevidence
that the car came and went several timesthat day; or that Jessicawas
transported seperately. Rather the evidence indicates that Jessica
Goodinewasforced into the automobilewhich at that time contained her
father’ s dead body. Whether she saw her father killed or not, Jessica
surely witnessed Seburt Connor burglarizing her parents' home. She
knew Seburt Connor, and at ageten (10), and by all descriptionsof the
type of little girl she was, could have identified him.

Thepreviousrelationship of Seburt Connor and JessicaGoodine
was a loving, father-daughter relationship. Mr. Connor had lived as
Jessica' s“step-father” inher homewith her mother Margaret, her sister
Karen and herself. The defendant himself described the relationship
with Jessica as a loving one. The phone threats of Seburt Connor
toward Margaret and Karen Goodine never included Jessica. The
burglariesand stalkingsweredirected at Margaret. Thus, therewasno
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animosity against Jessicainvolved. Jessicawasten (10) yearsold. She
had no money, nor wielded no other power over the defendant except
that she could identify him as the perpetrator of the burglary of her
home, and thus, her father’ smurderer. But for themistakeof believing
that it washer mother’ scar inthedriveway and running homefrom her
friend’ s house, she might be alive today.

The evidence shows that her mouth was taped with duct tape at
some time before her death and then removed. Seburt Connor was
clearly trying to prevent Jessica Goodine from speaking out asto his
identity. Hisdemeanor within hoursafter themurder, when questioned,
showed no signs of rage or panic. Her death was the ultimate
elimination of hisidentification and, clearly the dominant and, by all
evidenceintherecord, theonly motivefor her murder. The Courtfinds
thisaggravating circumstance hasbeen established beyond areasonable
doubt by the State. The Court givesthisaggravating factor great weight.

(R. 2202-03) (footnote omitted).

The Appéellant has hypothesi zed that the Defendant may not have known that

anyonewas present at the Goodine house; that he thus did not intend to commit any
crimes except taking personal property as he had before; that Jessica had not
witnessed any crimes and the Defendant was not concerned about what she had
seen; and that the Defendant killed the child in a panic because she had cried. The
Appellant’ ssuggestionsareall refuted by therecord. First, asnoted by thetrial judge,
the Defendant, by virtue of having livedinthe Goodinehouse (R. 2213), and having
stalked them for aperiod of months, waswell familiar with the household’ sroutine.

Any suggestionthat the Defendant did not know anyonewashomeand did not intend
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other crimesisnegated by the evidencethat L awrence had parked hiscar infront of
the house at the time of his murder, as was his custom whenever he was home, and
that Jessica had returned from school at the same hour that she usualy did.®
Moreover, the Goodines' older daughter wasdue andinfact camehomefrom school,
shortly after the Defendant | eft the Goodineresidence. Ms. Webb testified that it was
her custom to check on the children after their return from school and when their
mother was working. The Defendant’s suggestion that the Defendant had the
opportunity to kill Jessicaat the Goodineresidenceisthusalso refuted, especially in
light of the additional fact that the Defendant had spent a good amount of time
cleaning up the house to prevent detection of Lawrence' s murder.

Likewise, the suggestion that Jessica had not witnessed any crimes and had
voluntarily traveled with the Defendant in his Cadillac is without merit. Whether
Jessicaactually witnessed her father’ skilling isnot relevant. Thesalient fact isthat
she could place the Defendant at the scene of the murder (the Goodine house) and
at thetime of themurder. The Defendant was not supposed to be anywhere near the
Goodine residence, in accordance with the prior restraining order against him.

Moreover, theevidencereflected that Jessicahad not left voluntarily. Her best friend

® Furthermore, the Defendant had repeatedly threatened Lawrence' slifeinthe
past.

87



testified that Jessicawould alwayswave at her when leaving in the car; Jessicahad
not done so when seen leaving the Goodine residence in the Defendant’ s Cadillac.

Furthermore, Jessica was present when the Defendant had transported
Lawrence’ sbloody body on the back seat of the same vehicleshewasin. Whilethe
Appellant arguesthat Lawrence’ sbody may have been inthetrunk of the Cadillac,
thelatter’ sblood wasonly matched to that onthe back seat of thiscar, and not to any
blood in the trunk. As noted by the trial judge, there was no evidence that the
Defendant’ s black Cadillac had traveled back and forth to the Goodines' home to
attempt separate transportation of the father and child. The neighbors, Ms. Webb
and her daughter, both testified asto the arrival and departure of the Cadillac that
afternoon.

The Appellant’ sfit of rage or panic argument, based on the alleged crying of
thechild, islikewisewithout merit. Therewasno evidenceof rageor panic. Jessica
was killed 24 hours after being abducted from her house. Before her killing, the
Defendant had cleaned up the prior murder scene, and dumped Lawrence’ sbody in
aremote areain Dade County to avoid detection. Subsequently, Jessica had been
“trussed up” inacomforter, to confine her movement. The child’s mouth had also

been taped shut with duct tape to prevent her from making any sounds. Moreover,
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Jessica s“tremendously puffy” eyelidsreflected aprolonged period of crying, nota
sudden burst of tears. (T. 5321-23). The child’ s body was also hidden under the
Defendant’ s bed, tied in a bundle ready for disposal, like that of her father’s.
Furthermore, the Defendant continuously and consistently denied ever even
being in the presence of the child, let alone having panicked. To the contrary, the
evidence reflected that only hours before killing Jessica, the Defendant had talked
with Detective Muriasand had denied any knowledge of thewhereaboutsina“very
cool, calm, quiet, very serene,” manner (T. 3960-61). Likewise, only hoursafter the
murder, the Defendant had remained calm during hisquestioning by Detective Tymes.
TheDefendant’ sreliance upon thetestimony of Drs. Mosman and Eisenstein,
that he could not plan, organize or make decisionsat any time, isal so without merit.
Thistestimony was based only upon these experts diagnoses of ongoing paranoid
schizophreniaand organic brain syndrome. It wasnot based uponthecircumstances
of the crime, as the Defendant had never discussed these with the experts. The
defenseexperts diagnosiswasexpressy controverted and negated by that of five(5)
other psychol ogistsand psychiatrists, some of whom had reviewed the“raw testing
data’ from the defense experts own examinations, and some of whom had

administered the sametests. Thedefense experts’ testimony wasalso contradicted
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by the Defendant’ semployment records, hisability ontheday of Jessica’ smurder to
drive aforty foot tractor from Dade County to Palm Beach County while making at
|east ten separatedeliveries, histrial testimony, and hislifecircumstancesin having
maintained afamily, both financially and emotionally, for aperiod of morethan 20
years. The Appellant’s reliance on the “witless” behavior of the Defendant in
wearing bloody socksand shoes, leaving hisbloody clothing onthefloor, andleaving
bloodinsidehisvehicleislikewisewithout merit. The Defendant explainedthat his
socks and shoeswere bloodied by acut on his ankle while being transported by the
police; that the bloody pantsrecovered from hishousedid not bel ong to him; and that,
the policehad planted theblood foundin hisvehicle. Asnoted by oneof theexperts,
Dr. Jacobson, the Defendant’ sexplanationwasnot indicativeof ilIness, rather, “it’s
the kind of a defense or excuse that someone might use if you don’t have a better
one.” (T. 708).

In sum, the trial court’s findings, which were well supported by the factual

record and applied the correct ruleof law, should be affirmed. Willacy, supra; Corrdll,

supra. Assuming, arguendo, that thisCourt findsthewitnesselimination factor to be
invalid, any error was harmless beyond a reasonable doubt. First, the weighty

aggravatorsof aprior murder, HA C and kidnapping have not been challenged herein.
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Moreimportantly, thetrial judgein her sentencing order stated: “ ThisCourt hasfound
theaggravating factor of witnesselimination. ThisCourt expressly findsthat should
thereviewing Court concludethat thisfactor wasnot established beyond areasonable
doubt, the Court has weighed the remaining aggravating factors together with the
mitigating factors and concludes that a sentence of death iswarranted.” (R. 2217).
1. THE TRIAL COURT PROPERLY FOUND THE
MURDER TO BE COLD, CALCULATED AND
PREMEDITATED.

The Defendant argues that the trial judge improperly found the CCP
aggravator. Onceagain, atrial court’ sfindingsof an aggravator should be affirmed
where the trial court applies the correct rule of law, and competent, substantial
evidence supportsthefinding. Willacy, 696 So. 2d at 695; Raleigh, 705 So. 2d at 1328.
Thetrial court herein expressly stated: “ The court understandsthat whiletheheinous,
atrocious and cruel aggravator applies more to the nature of the killing (and the

victim’ ssuffering), thecold, cal cul ated and premeditated nature of themurder pertains

to the mind, intent and motivation of thekiller. Stano v. State, 460 So. 2d 890 (Fla.

1985).” (R. 2206). The tria judge found Jessica’'s murder to have been cold,
calculated and premeditated, as follows:

The defendant took Jessica Goodine from her home. Hehid her
for a full day while contemplating his decision to murder her. The
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manner he chose to murder the child for whom he professed affection
was especialy cold. Thetype of murder he chose was one which was
noiseless but not instantaneous. Dr. Rao testified that she struggledin
her last moments, indi cated by the hemorrhageinthegummargins. The
defendant coldly and calculatingly hid the child. When questioned by
Detective Sarah Times, hedid not show any anger or any emotion. He
was calm, cool and collected. His responses were thoughtful and
enigmatic. “Do | look like akiller?’, he asked Detective Times.

Mr. Connor witnessed all of the child’ stearsand struggles, first
as he bound her and gagged her, and hours|ater as he placed hishands
around her throat pressing harder and harder until her life was ended.
He chose a specific manner and means of death. He had a significant
period of time to contemplate and consider his alternatives.

The Court finds that the elapsed time of afull day between the
kidnaping and themurder indi catesahei ghtened premeditation. There
isno evidencethat hisactionswere performedinarageor apanic. The
Court doesnot believethat the defendant’ smental ilIness, that is, some
organicity and some paranoid ideation, reached such a severity that it
interfered withMr. Connor’ sability to perceiveevents, or to coldly plan
and carry out his murder of Jessica. Rather, the manner and means of
deathweredonein ahighly premeditated fashion, without any moral or
legal justification. The Court finds that the State has proved this
aggravatingfactor beyond areasonable doubt and givesit great weight.
(R. 2205-06).

Thetrial judge also noted:

The most chilling type of planning, and clear evidence of Mr.
Connor’ sability to plan and to understand the significance of hisactions
wasin hispurchase of ablack Cadillac that matched in every detail the
Cadillac belonging to Margaret Goodine. Thiscar was purchased less
thanthirty daysbeforethemurder. It wasthedefendant’ scar that stood
infront of the Goodineresidenceand drew little Jessicahomeontheday
of her abduction. WhileMr. Connor may not have planned that specific
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result (although having lived with the Goodines’, he knew thetimethe
children came home from school), his use of the vehicle made his
accessability (burglary) tothe Goodineresidence easier and undetected.
This scheme was not irrational or psychotic. It was diabolical. (R.
2213).

The Appellant first contends that there was no heightened premeditation, no
coldnessand no calculation. Thetrial judge’ sfindings, however, arein accordance

with thisCourt’ sprecedent. See Zakrzewski v. State, 717 So. 2d 488, 492 (Fla. 1998).

First, the* heightened premeditation” and*“ cal culated” elements, “ can beevidenced

by a‘ degreeof deliberateruthlessness.”” 717 So. 2d at 492, citing Wallsv. State, 641
So.2d 381 (Fla. 1994). Theseelementsmay al so be established where the defendant
hasthe opportunity toleaveaprior crime sceneand not commit murder, but doesso.

Alstonv. State, 723 So. 2d 148, 162 (Fla. 1998). Moreover, when a defendant has

had an* entireday” toreflect, the* cold” element of CCPissatisfied. Zakrzewski, 717
So. 2d at 492. Thus, theapplication of the CCPfactor wasupheldinthat case, where
the defendant purchased amachete during hislunch hour, brought it home, placedit
behind hisbathroom door, and then killed hisfamily membersby dragging eachinto
the bathroom, and inflicting blows while they were struggling.

Intheinstant case, the Defendant had initially lured the child by purchasing a

car identical to her mother’'s, at least a month in advance of the murders.
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Subsequently, prior to abducting the child, the Defendant had carefully and
methodically cleaned the Lawrence Goodine murder scene. Hehad the opportunity
toleavethechild at her house, but choseto abduct her instead. He then disposed of
thefirst body, while keeping Jessicaconfined in acomforter, with her mouth taped
shut. The Defendant then had more than afull day to contemplate hisactionswith
respect to Jessica. During thistimehe had displayed no panic, rage or other unusual
behavior. Instead, during the day of Jessica’'s murder, the Defendant had gone to
work, driving atractor from Dade to Palm Beach County, and made ten deliveries,
without any difficulty. Upon hisreturn, and only hoursbeforekilling Jessica, he had
spokenwith DetectiveMuriasina“very cool, calm, quiet, very serene,” manner. (T.
3960-61). Hehad then exhibited “deliberateruthlessness’ by facing thehel plesschild,
whom heprofessed toloveand had no prior difficultieswith, and strangling her with
hishandsfor aperiod of at least several minutes. Finally, within hoursafter thekilling,
the Defendant had again been questioned by the police, and was again calm and
rational. The Staterespectfully submitsthat it satisfied all of theelementsof the CCP

aggravator. Zakzrewski, supra; Walls, supra; Alston, supra; see also, Arbelaez v.

State, 626 So. 2d 169, 177 (Fla. 1993) (defendant’s overnight plan to drown

girlfriend’ schild, wheregirlfriend had terminated her relationship with defendant,
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constituted CCP).

The Defendant’ sargumentswith respect to sudden panic, lack of any prior plan
or intent to commit any crimes, and reliance upon mental health experts have been
fully addressed in Point 11, at pp. 77-80, and the prior arguments are relied upon
herein. Moreover, even*extremeemotional distress’ doesnot precludethefinding

of CCP. Zakrzewski, 717 So. 2d at 492; seealso, Crusev. State, 588 So. 2d 983 (Fla.

1991). Intheinstant case, however, as previously noted, the trial judge expressly
regjected the defense mental health experts’ testimony, which was not only
controverted by five other experts, but also by the Defendant’ s actions on both the
day of the crimesand hislife prior to these crimes. Thetriersof fact, after all, may
reject mental health opinionswhich areeither controverted or inconsistent with the
factual circumstances of the crimes. Walls, 641 So. 2d at 390-91.

Finaly, assuming, arguendo, that thisCourt invalidatesthisaggravator, any error
washarmlessbeyond areasonabledoubt. Asnoted previoudly, thethree(3) weighty
aggravatorsof aprior murder, HA C and kidnapping, have not been challenged. The
mitigation found by thetrial judgedoesnot riseto thelevel of statutory factors, either.
As noted by the trial judge, the aggravators herein, “far outweigh the mitigating

circumstancesinthiscase. ... The Court weighed especially heavily the heinous,
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atrociousand cruel natureof the defendant’ sactsagainst aninnocent victimwhowas
killed during thefelony of kidnaping.” (R. 2217). Any error infinding CCPwasthus
harmless beyond a reasonabl e doubt.

V. THE TRIAL COURT PROPERLY REJECTED

THE STATUTORY MENTAL HEALTH

MITIGATORS.

The Defendant argues that the trial judge improperly rejected the statutory
mental health mitigators, asthetwo defense experts, Mosman and Eisenstein, gave
uncontroverted testimony as to the existence of said factors. The testimony of all
seven (7) mental health experts who had repeatedly examined the Defendant for
hundreds of hours throughout the course of more than five years, has been
exhaustively detailed at pp. 45-57, and isrelied upon herein. The evidencereflects
that the two defense experts’ testimony was expressly contradicted and negated by

five (5) other mental health experts.® Thetrial judge, having considered all of the

expert testimony, found that the Defendant was not “as severely emotionally or

® Thedefense had requested and stipul ated that thetrial judge should consider
thistestimony. (T.5963). Thetrial judge, inturn, expressly stated that shewas* well
aware’ of thedistinction between competency and proposed mental health mitigators.
(R. 2207). The Statewould additionally notethat some of these expertshad not been
presented at the penalty phase before the jury, because their religious and moral
reservationsagainst the death penalty precluded them from testifying on behalf of the
State. (T. 5481).
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mentally impaired asDrs. Eisenstein and Mosman describe.” (T. 2206-12). Thejudge
then also analyzed the factual circumstances herein, and concluded that the
Defendant’ smental health condition did not satisfy the statutory mental mitigator of
extreme emotional or mental disturbance. (R. 2214). Instead, the judge found that
“the defense has established the non-statutory mitigator that the defendant suffers
fromamental or emotional illness. Itistothat |esser extent that the Court givesthis
mitigator substantial weight.” 1d. Withrespect to ability to appreciatecriminality of
conduct, thejudge again rg ected M osman’ sand Eisensteln’ scontroverted testimony,
and concluded that the Defendant “ clearly appreciated the criminality of hisacts’ in
light of his conduct at the time of the crimes. (R. 2215-16).
Thefindingsherearein accordancewiththisCourt’ sprecedents, which provide
thatitiswithinatrial judge sdiscretiontoreject statutory mental mitigatorswhenthe

psychological testimony iscontroverted and contradicted. Johnsonv. State, 660 So.2

d 637, 646-47 (Fla. 1995) (contradictory expert evidenceregarding mitigating factors
supports trial court’s conclusion that the factor does not exist). Moreover, expert
opiniontestimony is“not necessarily binding evenif uncontroverted.” Walls, 641 So.

2d at 390-91; Knight v. State, 721 So. 2d 287, 299 (Fla. 1998). “A debatable link

between fact and opinion relevant to amitigating factor, usually means, at most, that
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aquestion existsfor judge and jury to resolve.” 641 So. 2d at 390-91. When atrial
judge analyzes*theoften contradictory expert testimony,” the* process’ required by
this Court has been satisfied. Knight, 721 So.2 d at 299.

In the instant case, Mosman and Eisenstein diagnosed the Defendant as
suffering from paranoid schizophrenia.” Eisenstein additionally diagnosed organic
brain disorder, with moderate to severe brain damage, which meant the Defendant

“can not think and weigh options.” (T. 5447). Both of these experts based their

" Eisenstein admitted that some criteria for such a diagnosis were missing.
Mosman'’s diagnosis was based upon the Defendant’ s employment records. The
Defendant had a 16 year history of county employment, from 1970 to 1986.
According to M osman, therecordssupported hisopinionthat schizophreniahad begun
in 1984, when the Defendant had beeninitially dismissed; hehad kicked an employee
who refused hisadvances. The Defendant had sued and won reinstatement. Hehad
then again been permanently discharged in 1986. According to Mosman, the final
dischargereportin 1986 demonstrated “full blown” schizophrenia. The 1986 report
stated that the Defendant had impaired the operation of hisunit. Therecordsfurther
reflected, however, that the final report was based upon such minor disciplinary
problems as taking unauthorized breaks, and using county equipment without
permissioninorder toretrievefrisbeesand coconuts. Incontrast, during thedecade
prior totheinitia discharge, when the Defendant wasreceiving exemplary eval uations
and when there were no symptoms of schizophrenia according to Mosman, the
Defendant was being reported for serious violent conduct. These reports had
included: 1) leaving notesthreatening to blow up another employee’ struck, whichthe
Defendant had explained was just a joke; 2) brandishing a machete at another
employee who refused to get off of the Defendant’s truck - the Defendant had
explained that while there was an argument and he had a machete, he had not
threatened anyone; and 3) biting and scratching another employee who had refused
to leave when asked to do so by the Defendant - the Defendant’ s explanation was
self-defense. (T. 5697-5702; 5560-68).
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diagnosison the psychological testing and their interviews of the Defendant. Their
opinions asto the statutory mental health mitigators were premised and dependent
upon the ongoing existence of said mental condition at thetimeof thecrimes, andthe
abilities or lack thereof of aperson suffering from such ilinesses. The Defendant,
after all, had denied any involvement in the crimes, and had not discussed his
motivation with these experts.

Theremaining five (5) mental health expertsinthiscase, however, expressly
repudiated thedefenseexperts diagnosisof thedefendant’ sunderlying menta illness.
Dr. Garciabased, in part, upon review of the defense experts’ owntests “raw data’
and scores, in addition to hisown battery of psychological tests, stated that hedid not
find any evidence of paranoid schizophrenia; the test resultswere al so inconsi stent
withsuchafinding. (T.5749-51). Garciacould not verify anorganicbrain syndrome,
either. Instead, Garcia testified that the test results reflected “minor signs of
organicity,” whichdid notimpair the Defendant’ sjudgment or cognitiveabilities. (T.
5754-56). Garcia thus expressly testified that neither of the statutory mental
mitigators were applicable to the Defendant. (T. 5758).

Likewise, Dr. Levy, who also conducted extensive testing, found that the

Defendant did not suffer from “any magjor disorder.” (T. 2057). Levy had no

99



concerns asto “any organic brain symptomatology,” and stated that the Defendant
waswithin“the averagerange” intermsof cognitive responses. (T. 2088-90). The
Defendant had the ability to“ abstract” (T. 2093); hewas* orderly,” and “ capabl e of
planning.” (T. 2086). Intermsof “judgment,” “common sense,” and ability to deal
with “social situations,” the Defendant did “reasonably well,” and there was no
“neurologic, organic” signsin thetesting. (T. 2086-87).

Dr. Herrera, a psychiatrist, testified that while he looked “for everything,
schizophrenia, mental retardation, anything,” hefound no evidenceof “any bonafide
psychiatric disorder.” (T. 2116). The Defendant’ sintellect was*intact” (T. 2105),
and hisparanoid personality traitswereinconsi stent with the major mental illness of
paranoic schizophrenia. (T. 2113-14, 2111-12).

Dr. Ansley, who had administered the“ Hal sted-Reitan,” ashad Eisenstein (T.
2129), alsofound no substantial impairment. (T. 2140-44). Contrary to Appellant’s
representation, apart from competency criteria, Ansley was asked whether the
Defendantssuffered“ any kind of disturbance, whether it beemotional, whether it be
organic, whether it beintellectual.” 1d. Sheresponded that ononeof thesubtests, the
Defendant scored consistent with the* least amount” of a“ deficit,” which did not even

gualify asanimpairment. The Defendant was*alittlebit Slow,” onatimed test for
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matching numbers to symbols. Id. There was also “mild” impairment on a test
measuring the ability to alternate “ between numbersand letters.” 1d. Ansley stated
that individual subtests were not definitive, and one had to look at “patterns’ to
determine* organic braindysfunction.” Id. Ansley thusadministered yet moretests
measuring“similar kindsof ability.” Shefound no pattern of any significancefor the
presence of an organic brain dysfunction. 1d. Finaly, Dr. Jacobson, another
psychiatrist, a sotestified that the Defendant’ s“ overall cognitiveabilitieswerequite
adequate.” (T. 709). Based on Eisenstein’ stesting there was* some organic stuff”;
the Defendant’, intermsof memory, wasnot “assharp, precise, perhapsashewas.”
(T. 714). It should be noted that even according to Eisenstein, the Defendant’s
“overall working memory” was in the “average” range. (T. 5460-61).

As seen above, both the underlying basis and the opinions of the defense
expertswere expressly contradicted by other experts. Thetrial judgewasthuswell
within her discretionto reject the statutory mitigator of great emotional distress, and

consider themental health evidenceasnonstatutory mitigation. Knight, supra; Walls,

supra; Johnson, supra. As previously noted, however, the judge also analyzed the

factual circumstancesherein and found additional support for rejecting the defense

experts opinions:
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Mr. Connor isaFifty-six (56) year old man, whoinhislifetimehas
been married and haschildren. Noneof hischildren testified that there
wasanything abnormal or delusiona about Mr. Connor’ sactionsduring
thetimeinwhichthey weregrowing up, either whenthey lived together
or gpart. Onthecontrary, they described aloving parent who givessage
advice, and encourages them to take the sane and moral path in life.
Whileliving part-timewith hiswife, Dorothy, Mr. Connor commenced
anextra-marital affair withMargaret Goodine. Heheld affectionfor her
and demonstrated it appropriately until sheended therelationship. He
livedwith her for aperiod of timeand hel ped support her. Helovedand
cared for her children while he lived in the Goodine home.

It was only after Mr. Connor was rejected as a lover, that he
began hisangry, destructive and vengeful actions against the Goodine
family. While his actions are evidence of an angry and impulsive
personality, they are not the product of one who is as severely
emotionally or mentally impaired as Drs. Eisenstein and Mosman
describe.

Mr. Connor held down ajob for many years with Dade County.
Whenfired, heused administrativeand legal remediesto berehired. He
succeeded, but wasfired onceagain (probably for lessthan good cause).
He alwaysworked at alawful job, right up to the time he was arrested
for murder.

His organicity did not impair him from operating machinery, a
truck or automobileaspart of hisemployment. Nor did hismental illness
prevent him from intricate and extensive planning for a hotel and
businesses, and also a series of burglaries wherein he stole items of
personal clothing and effects from Margaret Goodine. The criminal
actionsof burglary and stalking arethose of someonewho deliberately
wantsto terrorize and control. When he wasregjected, histhreats and
crimeswereimpulsiveand angry. Hedemonstrated, asDr. Garciasaid,
“some paranoid thinking”, just ashe did in the actions that caused his
first firing from Dade County.
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The most chilling type of planning, and clear evidence of Mr.
Connor’ sability to plan and to understand the significance of hisactions
wasin hispurchase of ablack Cadillac that matched in every detail the
Cadillac belonging to Margaret Goodine. Thiscar was purchased less
thanthirty daysbeforethemurder. It wasthedefendant’ scar that stood
infront of the Goodineresidenceand drew little Jessicahomeontheday
of her abduction. WhileMr. Connor may not have planned that specific
result (although having lived with the Goodines’, he knew thetimethe
children came home from school), his use of the vehicle made his
accessability (burglary) tothe Goodineresidence easier and undetected.
This scheme was not irrational or psychotic. It was diabolical.

Mr. Connor’s demeanor, for the many years he has appeared
before this Court has always been the same. He testified at trial and
penalty phase, beforethe Court and Jury. He also wrote amultitude of
|ettersto the Court and had extensive conversationswith the Court. He
is articulate. His behavior toward the Court was polite and even
gentlemanly. Hecontrolled himself well throughout thetrial and acted,
for the most part, appropriately. His testimony was relevant and
cohesive. Whilethejury did not believeit and it was not supported by
theevidence, Mr. Connor demonstrated hisability tofocus, follow aline
of questioning, and concentrate over along period of time. He even
showed flashes of humor at timesin an appropriate way. The facts of
thiscase, hisactionsasaparent to hisown children, hisconduct with the
statements to the police as well as his testimony and conduct during
numeroushearingsandat trial fly inthefaceof Dr. Eisenstein’ sand Dr.
Mosman’ s opinions.

Itisbased uponthe Court’ sunderstanding of all theabovefactors
that causesthe Court to reject the statutory mitigator that the defendant
suffered from extrememental or emotional disturbance. Thedefendant
clearly suffers some form of significant emotional disturbance. His
employment history indicatesthis, asdoesall the psychol ogical testing.
His“paranoid’ existsin areas Other than the crimes charged, i.e,, the
inability to ceasediscussionsof thehotel, complaintsabout hislawyer, his
clothesinjail and thegovernment. Whilehismental illnessisapparent,
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it clearly did not prevent him from living a full and rich life. The
underlying motivationfor hiscrimeswere hisanger and need for revenge
and control. That, and not severe mental illness, guided himto murder
Lawrence and Jessica Goodine. The Court, therefore, findsthat while
the defense hasnot proved the statutory mitigation of severeemotional
or mental illness, the Court finds that the defense has established the
non-statutory mitigator that the defendant suffers from a mental or
emotional illness. It isto that lesser extent that the Court gives this
mitigator substantial weight.(R. 2211-14).

Similarly, with respect to the second statutory mental mitigator - capacity to
appreciate criminality of conduct - again, the defense experts’ opinionswere based
upontheir diagnosisof the Defendant’ sunderlying mental illnesses. Asnoted above,
substantial expert testimony contradicted the defense experts. Moreover, thetrial
judge again analyzed the factual circumstances of these crimes in rejecting this
statutory mitigator:

The facts of this case clearly do not match such analysis. The
body of Lawrence Goodine was left, wrapped in bed sheets, in anon-
residential area of Broward County. The scene of the homicide had
been cleaned up, even though somebl ood tracesremained. Thebody of
Jessica Goodine was wrapped in bedspreads and hidden so well that
detectivesdid not seeit thefirst timethey briefly searched the cottage.
JessicaGoodinewaskilledinorder to eliminateawitness. Mr. Connor
knowingly waived hisrights, and then lied about his knowledge of the
whereaboutsof L awrence and JessicaGoodine. He denied knowledge
of any prior contactswith them at thetime of themurder. He certainly
understood what he had done and took some painsto hidethe evidence
of hiscrimes. He clearly appreciated the criminality of his acts.

He could conform hisconduct to therequirementsof thelaw and
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demonstrated that in his conduct during the regaining of hisjob, his

conduct during thelawsuit (which helost) in 1992, hisconduct withthe

policeduring hisarrest, wherein he consented to the search of hishouse,

and his conduct at trial. Mr. Connor was capable of choosing lawful

means of pursuing or obtaining his goals if he desired. The Couirt,

therefore, rgjects this as a statutory mitigator and givesit no weight.
(R. 2215-16). Thetrial judge’ s rgection of this statutory mitigator was again in
accordancewiththisCourt’ sprecedents, and should be affirmed. Knight, 721 So.2d
at 299; Walls, 641 So. 2d at 390-91; Johnson, 660 So. 2d at 646-47.
V. THE TRIAL COURT PROPERLY REJECTED
THE LACK OF A SIGNIFICANT PRIOR
CRIMINAL HISTORY MITIGATOR.

The Appellant argues that the trial court erroneously rejected the statutory
mitigator of lack of asignificant prior criminal history. Thejudge, inrelianceuponthe
Defendant’ s numerous prior criminal acts of burglaries, threatening and harassing
telephonecalls, stalking, drive-by shooting, and destruction of property, rejectedthis
mitigator. (R. 2206).2 “Whether amitigating circumstance has been established by

the evidence in a given case is a question of fact and subject to the competent

substantial evidencestandard.” Raleighv. State, 705 So. 2d 1324, 1330 (Fla. 1997),

quoting Blancov. State, 706 So. 2d 7 (Fla. 1997). The Appellant’ sreliance upon Scull

8 The State would note that in addition to the above, the Defendant had
committed several other violent criminal acts against his co-employees during his
county employment. See, pp. 87-88, n. 7, supra.
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v. State, 533 So. 2d 1137 (Fla. 1988), and Craig v. State, 685 So. 2d 1224 (Fla. 1996),

isunwarranted. In Scull, this Court held that it was “within thetrial judge’ s broad
discretion” torgect “ contemporaneous’ crimesagainst the murder victims, ashaving
established a*“*history’ of prior criminal conduct.” 533 So.2d at 1143. Likewise,
Craigasoinvolved criminal actsagainst themurder victim.® Intheinstant case, there
wasno reliance upon any contemporaneousor prior crimesagainst the capital murder
victim, Jessica. Thejudgerelied upon numerousand discretecriminal acts, committed
during the course of several prior months, against other members of the Goodine
family and third parties, such as Ms. Webb. The Appellant has thus failed to
demonstrate any abuseof thetrial judge’ s* broad discretion” inrejecting theinstant
mitigator.

VI. THE DEATH PENALTY IMPOSED HEREIN IS

PROPORTIONATE TO THAT UPHELD IN

OTHER CASES.

Proportionality review entailsaconsideration of thetota ity of thecircumstances

®Both Scull and Craig alsoinvolved situationswherethetria judgehad actually
found thismitigator. Whilethis Court held that the proper standard for testing such
findingswasabuseof discretion, it also noted that thismitigator must bere ected, even
with respect to crimesagainst acapital victim, whenthereis*lengthy criminal activity
where each crime was ‘singular, discrete, and only tenuously related to other
episodes.’”” 685 So. 2d at 1231, citing Pardo v. State, 563 So. 2d 77, 80 (Fla. 1990).
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Inany given case, comparing it with other capital cases; itisnot merely acomparison

of the number of aggravating and mitigating circumstances. Porter v. State, 564 So.

2d 1060, 1064 (Fla. 1990); Tillman v. State, 591 So. 2d 167, 169 (Fla. 1991). A
comparison of theinstant caseto other capital cases, especially thoseinwhichyoung
children have been thevictims, with similar methods of tortured killings, including
asphyxiation, compel sthe conclusion that the death sentence hereinisproportionate
to thosein which it hasbeen upheld. Those other cases have included comparable
and often less substantial aggravating factors, and comparable or more mitigation.
Theinstant caseinvolvesfive substantial aggravating factors, three of which
have not even been challenged: HAC; prior murder; during akidnapping; CCP; and
witnesselimination; therewereno statutory mitigators, and most of the nonstatutory
mitigation (good father, likelihood of death in prison if given alife sentence, and
absenceof disciplinary problemsduringincarceration), wasgivenlittleweight. The
judge al sofound nonstatutory emotional distresswhichwasgiven substantia weight.
The lower court emphasized, however, that the aggravators “far outweigh” the
mitigators, and that the Court, “weighed especially the heinous, atrociousand cruel
nature of the Defendant’ sacts against an innocent victim who waskilled during the

felony of kidnaping.” (R. 2217).
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Theprior caseswhich appear to havethegreatest similaritiesto theinstant one,

and in which the death sentence was upheld, are Zakrzewski and Arbelaez, supra.

In Zakrzewski, the defendant killed hiswife and children. The aggravating factors
were similar in nature, athough less substantial: prior capital offenses (the
contemporaneous murders); CCP; HAC. Themitigation accepted by the court was
both statutory - no significant prior criminal history, and extreme mental or emotional
disturbance- in additionto 24 nonstatutory factors, including being agood father and
hard worker, among others. Both casesinvolve murders of children; both involve
somelevel of emotional distress, withthat found in Zakrzewski at amuch higher level;
Zakrzewski clearly involved more compelling mitigation; and the instant case has
sgnificant additional aggravation: murder during akidnapping and witnesselimination.

Likewise, Arbelaezinvolved adefendant who, after abreak in hisrelationship
withthechild victim’ smother, and after somedeliberation, killed thewoman’ syoung
child, by squeezing the child’ sneck and throwing the child off abridge, leaving the
childtodiethrough asphyxiation. Thethreeaggravatorswere HAC, CCPand death
during the kidnapping of the child - all of which exist herein, minus the additional
aggravators of witness elimination and contemporaneous conviction for a prior

murder. 626 So. 2dat 171, 174-75. Arbel aez alsoinvolved: the statutory mitigator of
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no significant prior criminal activity; and nonstatutory remorse. By comparison, the
methods of killing arecomparableinthetwo cases; theaggravators, if anything, are
morecompellinginthiscase, with thedoublemurder; and, themitigationin both cases
IS modest at best.

Other casessimilarly support the proportionality of the death sentenceherein.

See, Wikev. State, 698 So. 2d 817 (Fla. 1997) (double murder of defendant’ sformer
girlfriend and her six-year-old daughter; aggravatorsof HAC, CCP, contemporaneous
violent felonies(including kidnapping, inter alia), and avoid arrest. Modest weight was
given to the defendant’ s age at time of murder and several nonstatutory mitigators,
including emotional disturbance, alcohol/drug abuse; life sentencefor other offense;

good prison behavior); Davisv. State, 698 So. 2d 1182 (Fla. 1997) (strangulation

murder of 11-year old girl, with aggravatorsof commission of offense by person under
sentence of imprisonment; during kidnapping/sexual battery; purpose of avoiding
arrest; and HAC. Statutory mitigator of extreme mental or emotional disturbance
given great wei ght; nonstatutory mitigation of good prison behavior, remorse, no prior
violent history; and other factorsgiven various degrees of mediumto littleweight);

Carrall v. State, 636 So. 2d 1316 (Fla. 1994) (strangul ation murder/rape of defendant’ s

10-year old stepdaughter, with prior violent fel onies, murder during sexual battery; and
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HAC. Mitigation of some possible mental abnormalities); Atkinsv. State, 497 So. 2d

1200 (Fla. 1986) (beating death of six-year old child, with aggravators of murder
during kidnapping; avoiding arrest; and HAC. Mitigators of no prior significant
criminal history; some evidence of mental and emotional problemsfalling short of
statutory mitigator).

Theprimary casesuponwhichthe Appellant reliesareclearly distinguishable.

Cooper v. State, 24 Fla. L. Weekly S383 (Fla. 1999), istotally inapposite, asit does

not involve the murder of achild, and is based on a murder occurring during the
robbery of apawnshop, as opposed to the emphasis of thelower court herein onthe
murder of ahelplesschild. Theaggravatingfactorsin Cooper wereal so considerably
less, as HAC and witness elimination were not present. Most significantly, the
mitigationwhichthetria court found wascompellingin comparisontotheinstant case,
as Cooper was just 18 at the time of the murder, with no prior criminal record.

Almeidav. State, 1999 WL 506965 (Fla. 1999), issimilarly distinguishable. It

did not involve the murder of a child, as the defendant, who was thrown out of a
restaurant for drinking underage, returnedtokill themanager. Thecaseinvolved only
one aggravator, and the death sentence was vacated on the principle that a single

aggravator will not sustain the death sentence when there is substantial mitigation.
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Themitigationincluded three statutory factors- thedefendant wasonly 20 yearsold,
extreme emotional disturbance, impaired capacity to appreciate criminality - and
extensive nonstatutory mitigation, including theinfluenceof alcohol. Theremaining
cases relied upon by the Appellant, see Brief of Appellant, pp. 93-95, are also
inapplicable, asthey either involve singleaggravating factors, or they donotinvolve
the murders of young children.

Inview of theforegoing, it must be concluded that the death sentenceimposed

herein was proportionate and proper.

CONCLUSION

Based on the foregoing, the convictions and sentences should be affirmed.
Respectfully submitted,

ROBERT A. BUTTERWORTH
Attorney General
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