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CERTIFICATE OF FONT

Undersigned counsel certifies that the type used in this brief is 14 point

proportionately spaced Times New Roman.
INTRODUCTION

Thisisadirect appeal from judgmentsof conviction and a sentence of death,
entered after ajury trial. Inthisbrief, the clerk’ s record on appeal iscited as“R.”
and the transcript of the proceedingsas“T.”

STATEMENT OF THE CASE

Seburt Connor was arrested in November 1992 for the murder of Lawrence
Goodine, theburglary of the Goodine home, and the kidnapping and murder of Jessica
Goodine. (R. 1-3). Mr. Connor wasindigent. Thecourt appointed LouisM. Jepeway,
Jr. torepresent him. At Mr. Jepeway’ srequest, the court appointed Eugene Zenobi
as second chair. (R. 22; T. 8-9).
Motionsto Suppress and First Competency Hearing

The defense moved to suppress statements Mr. Connor made after he was
taken to the police station, articles of clothing seized from him at that time, and
evidence seized from hisresidence and automobile. (R. 91-104). A hearing on the
motions to suppress began in December 1995. (T. 113-522). After testimony was
taken from both sides, the hearing wasinterrupted to determinewhether Mr. Connor

was competent to proceed. (T.527). Ontheir owninitiative, thejail personnel had



moved Mr. Connor to the areareserved for mentally-ill inmates, and three doctors
consulted by the defense had determined that he was not competent. (T. 527-30).
Thecourt appointed additional mental health expertsto examineMr. Connor. (T. 529-
30, 540).

The court heard testimony from the expert witnesses (Drs. Hyman H.
Eisenstein, Bill E. Mosman, Sanford Jacobson, and Lazaro Garcia) inMarch, April,
and June 1996 (T. 566-663, 683-756, 767-927). Mr. Connor wasa53-year-old black
man, originally from Honduras. Hewasof |low averageintelligenceand had aspeech
impediment (stuttering). (T. 577, 684, 834, 836). Hesuffered from hypertensionand
vascular disease. (T. 690-91, 700). Therewasevidence of brain damageand paranoid
thinking. (T.578-83, 595-96, 714, 729, 774-80, 806-8, 814, 838-39,862). Hewasnot
malingering. (T. 595, 717). Infact, hewanted to be seen asacompetent person. (T.
801).

Drs. Eisenstein and M osman believed that Mr. Connor wasincompetent; Drs.
Jacobson and Garciabelieved him competent. Thecourt ruledthat Mr. Connor was
competent to stand trial. (T. 930).

At this point, the prosecutor suggested that there was a conflict of interest
between Mr. Jepeway and Mr. Connor. (T. 930-31). Mr. Connor had filed a
complaint against Mr. Jepeway with the FloridaBar and had written several letters

to the judge complaining about the behavior of both his counsal. (T. 551, 667-70).



Copies of letters to his attorneys and to other persons, such as the Governor,
accompanied these materials. The court had questioned Mr. Connor about these
allegationsbefore and during the competency hearing, and now questioned himagain.
(T. 551-64, 671-78, 931-35).

AccordingtoMr. Connor, Mr. Jepeway and hisinvestigator tricked Connor’s
wifeinto giving them abriefcase containing val uabl e coins, watches, and jewelry as
well as $25,000 to $30,000 worth of uncollected recei ptsfrom histrading business.
They had kept thebriefcaseanditscontents. (T. 556-62). Neither of hislawyershad
shown any interest in bringing him to trial and as a result he had been falsely
incarcerated for severa years, as everyone knew. (T. 551-54, 564, 674-78). The
police, the jail personnel, the state, Mr. Jepeway, and Mr. Zenobi were all using
“surreptitioustricks’ inan effort to have him declared incompetent and to deny him
atria. (R. 402). The competency hearing was part of the plot. (T. 669-70). His
attorneys had employed psychiatriststo writefalsereports. (R. 402). They had also
sent someonefromthe State Attorney’ s Officeto convincehimto pleadinsanity. (T.
562-64). Inaddition, theguardshad stolen hiscourt clothes, which hecalculated were
worth $1,666. (R. 428-433). However, “these surruptitious [sic] tricks are not
working by taking away my court clothes and sending men to ple[a] with methese
tricks are not working and never will.” (R. 421).

When Mr. Connor stated that there were witnesses to substantiate the



alegations in the Bar complaint, Mr. Jepeway attempted to question Mr. Connor
regarding these allegations, arguing that further inquiry was needed to determine
whether Mr. Connor wasdelusional. (T. 933-34, 936-37). Thecourt would not permit
this, stating that Mr. Connor had been found competent and, for purposes of
determining the existence of a conflict of interest, the substantive truth of the Bar
complaint did not matter. (T. 934-37).

OnJune 20, 1996, the court discharged Mr. Jepeway (denying hisrequestsfor
further inquiry of Mr. Connor) and appointed Mr. Zenobi. (T. 949-54). The court
emphasi zed that the discharge did not indicate that the court had found the allegations
against Mr. Jepeway to be credible. (T. 952-54).

The motions to suppress were denied on September 26, 1996. (R. 435-41).
Second Competency Hearing

Jury selection beganin June 1997. However, after several daysof voir dire,
the prosecutor requested that experts be appointed to examine Mr. Connor to
determine if he was competent. (T. 1972). The court discharged the prospective
jurorsand appointed three experts. (T. 1973-76, 1989-97). The second competency
hearing was held on January 20, 1998. (T. 2051-2146). The court found that Mr.
Connor was competent. (T. 2145-46).

Trial and Sentence

A jury trial was held in January and February 1998. The defendant was



convictedonall countsascharged. Thejury recommended lifeimprisonment for the
murder of Lawrence Goodine and, by a vote of 8-4, recommended a sentence of
death for the murder of Jessica Goodine.

The trial court found that Connor suffered from organic brain damage,
paranoia, and “someformof significant emotional disturbance.” (R. 2207, 2214). It
was“ gpparent” that hewasmentally ill (R. 2214) and “ seriously troubled.” (R. 2207).
However, the court did not believethat hismental illnessand emotional disturbance
weresufficiently severetojustify finding any statutory mental mitigators. Findingfive
aggravatorsand four nonstatutory mitigators, the court sentenced Mr. Connor to death
for the murder of Jessica Goodine. He was sentenced to life for the murder of
L awrence Goodine, and to consecutive sentences of twenty yearsfor thekidnapping
and burglary. (R. 2218).

STATEMENT OF THE FACTS
1942-1979
Seburt Connor wasbornon June5, 1942, in Roatan, one of the Bay | lands of
Honduras. (R. 115; T. 4762). At age 19, he became a seaman in the merchant
marine. (T.4762). In 1965 hesettledin Miami. (T.4763). Hemarried Dorothy in
1967 and bought asmall house. (T. 4764, 5354). The couple had five children. (T.
4761-62).

In 1970 Mr. Connor was hired by Dade County. He was a hardworking,



punctual, and enthusiastic employee, who showed initiative and had excellent
attendance. (T. 583, 5700-1). By the mid-1970s he had attained the position of
operator of heavy equipment (trucks, payloaders, backhoes) (T. 4767) and had
achieved amodest prosperity. Hewas ableto buy asmall two-bedroom housejust
downtheblock fromhisfirst house. (T. 4764). Hetook pridein supporting hisfamily.
Thetrial court found that Mr. Connor wasaloving and caring father to hischildren,
supporting themfinancially and encouraging themtolivegood moral lives, andto get
an education. (R. 2216). Two of his children (Garla and Erica) graduated from
college. (T. 5341, 5379-80).
1979-1986

Sometimeinthelate 1970s, Mr. Connor commenced an extra-marital affair
with Margaret Bennett. Margaret eventually broke off the affair after she realized
that Seburt wasmarried. (T. 3724-25). Shemarried Lawrence Goodine, twenty years
her senior,in 1979. (T. 3725). They hadtwo children: Karen, borninJuly 1979, and
Jessica, bornin 1982. (R. 112, 123; T. 382).

Until theearly 1980s, Mr. Connor’ sjob performanceeval uationscontinued to
befavorable, despite anumber of altercationswith other employeesover theyears.

(T. 583-84, 5700-1).! However, in 1983, he was terminated after he allegedly

In 1971, another truck driver repeatedly parked in the area Connor was
using to refill the water truck he was driving. Connor left notes but these were
ignored. He then placed a note on the windshield allegedly indicating that the truck
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harassed afemaleco-worker. (T. 5566, 5568, 5700). Although heappealed andwas
reinstated, fromthistimeforward hisjob performancedeteriorated. (T.5701-2). He
was now continuously in trouble with his supervisors and received numerous
disciplinary reports. (T.5704-6). Finally, in September 1986, hewasfired becausehis
conduct “impair[ed] the operation of the whole unit.” (T. 5706).

Mr. Connor believed that hisdifficultieswith hissupervisorsstemmed fromhis
protestsat having been passed over for apromotion because of favoritism. Hewas
convinced that there had been aconspiracy, encompassing hislabor unionand hisown
son, to get him fired. (T. 584, 687, 5694-95).

1986-1992

After hewasfired, Mr. Connor worked at asuccession of temporary jobs. (T.
4767). Hea so pursued aworkman’ scompensation claimwhich, in 1988, was settled
for $50,000. (T. 584-85, 644-45, 713).

In 1988, M's. Goodine, who had by then separated from her husband, renewed
her relationship with Mr. Connor. (T. 3727, 3790-91). Mr. Connor went to Ms.

Goodine’ shouseamost every day, hel ped her with househol d expenses, and gave her

would blow up when the engine was started. (T. 5560-61, 5699). In 1973, he
allegedly brandished a machete at a member of the work crew who ignored his
instructions not to ride on top of the truck. (T. 5563, 5699). In 1977, he had afight
with another employee over moving some “angleirons.” (T. 5563-64). These
incidents resulted in administrative complaints. He had no criminal convictions. (T.
5703).



presents, such as dresses, perfume, or jewelry. (T. 3727-28, 3795-96, 4770).

Mr. Connor loved and cared for Ms. Goodine’ sdaughter Jessicaasif shewas
hisown child. Jessicaloved himvery muchand calledhim*daddy.” (T. 3800-4, 4513-
15, 4602-3, 4606). Mr. Goodine would sometimes come by the house when Mr.
Connor was there; the two men never argued. (T. 3798).

Mr. Connor had a trading business in which, with the help of friends and
relativesin Honduras, he shipped new and used itemsto the Bay Islandsfor resale.
Hewasalso planningto build ahotel or resort there. (T. 4779-81, 4830-43, 4872-73,
4901). Ms. Goodine participated in these business activities. (T. 4872-73, 4876).

Mr. Connor was also pursuing acivil suit against the City of Miami Police
Department. He claimed that he had been falsely arrested in 1989 for shoplifting a
79 cent chapstick, and that the arresting officershad stolen $900 (or $9100) from his
wallet. (T. 586, 5559, 5592-93, 5669). Thesuit wasultimately dismissedinMay 1992.
(T.586,5669). Mr. Connor was convinced that the judge had been bought off, and
was part of aconspiracy against him. (T. 586, 5669-70). Thereafter he attempted
to refileacivil rights action. (T. 586-87).

In 1991, Mr. Connor’ s father was hacked to death in Honduras. (T. 646-48,
5670). Mr. Connor believedthat hisfather waskilledin order to steal alargeamount
of money that Connor had giventohim. Mr. Connor had been very closeto hisfather

and was never the same afterwards. (T. 5670).



Mr. Connor and Ms. Goodine had afalling out. On February 10, 1992, the
police cameto the house because Connor had “ started averbal altercation” withMs,
Goodine, andrefusedtoleave. (R. 115). A coupleof monthslater, shetold himthat
she did not want to see him anymore, and he left the house. (T. 3728-29, 4585).
AccordingtoMs. Goodine, hecontinuedto call her, telling her that he“ will never see
mewith nobody else.” (T. 3732). On April 15, 1992, Ms. Goodinereported to the
policethat while shewasinthe house* unknown persons’ brokeawindow paneand
the front-porch light fixture by “unknown means.” (R. 116). Her neighbor, Ann
Merrit, testified that she had withessed Mr. Connor shoot at thehouseashedrove by
inhiscar. (T. 3921). According to Ms. Merrit, after Ms. Goodine broke up with
Connor, she often saw him drive slowly past the house in a Camaro. (T. 3925-26,
3950).

Apparently Mr. Connor was concerned that M s. Goodinewas seei ng men other
than himself or her husband. One night he poured paint over a car that was parked
infront of Ms. Goodine' s house, mistakenly believing that it belonged to aHaitian
man, Juan Swan, who lived next door to Ms. Goodine. (T. 3736-38, 4508-9, 4518).

OnMay 14,1992, Ms. Goodinereported that an “ unknown male,” whom she
suspected wasacting at theinstigation of Seburt Connor, had madethreatening phone
callsto her next-door neighbor, Alice McL aughlin, over the course of the past week.

(R. 111). The mantold Ms. McLaughlin that he was going to kill Ms. Goodine's



daughter Karen. Ms. Goodine herself had received a phone call from an unknown
male, who asked her if she had received the message, and then stated that “1f Mr.
Sebertisnot at theRolex [bar] at 100’ clock, your daughter Karenwill bekilled.” (R.
111). Attria, Ms. McLaughlin testified that the caller had threatened to kill Ms.
Goodine and Karen, and that she thought the caller was Mr. Connor. (T. 4600-1,
4604).

OnJuly 18, 1992, Ms. Goodinereported to the policethat an unknown subject
had thrown a brick through a window of her home. She suspected Mr. Connor
because she had gotten into a“verbal altercation” with him afew hoursbefore. (R.
113). Tendayslater, on July 28, 1992, Ms. Goodine obtained an ex parte domestic
violenceinjunctionagainst Mr. Connor. (T.3738-39, 3753-54). Whileshewasat the
courthouse her black Cadillac was stolen. (T. 3738-39). The car wasrecovered by
thepoliceaweek later. (T. 3760). A permanent injunctionwasissued on August 19,
1992. Mr. Connor was present in the courtroom and was instructed by the judgeto
stay away from Ms. Goodine’ s residence and place of employment. (T. 3760).

OnAugust 23,1992, Ms. Goodinereported to the policethat the previousday
someone had entered the house and taken dresses, skirts, bed sheets, and pillow cases
from the master bedroom. (R. 108-9). The next day, Hurricane Andrew struck, and
Ms. Goodine moved to a friend's house. (T. 4596). A couple of days later, Mr.

Connor droveupto Ms. Goodine sresidenceand told her neighbor, AliceMcLaughlin,

10



that “he knows all of Margaret’s whereabouts.” (T. 4596).

Ms. McLaughlin attempted to effect areconciliation between Mr. Connor and
Ms. Goodine. Ms. McLaughlininvited himinto her house and then went to get Ms.
Goodine, to seeif thingscould be straightened out betweenthem. (T. 4588-89). Ms.
Goodine pleaded with Mr. Connor to leave her alone. Hetold her that “if shewould
go back to Larry he wouldn’'t bother her anymore.” (T. 4593, 4605).

On September 13, 1992, M's. Goodinereported another burglary to her home.

The burglar had broken awindow. Nothing of value (such asthetelevision) was
taken. The only things that were missing were sheetsfrom her bed, towels, linens,
and personal toiletry itemssuch asperfume, makeup, and her toothbrush. Shetoldthe
police that she suspected Mr. Connor and was afraid of him. (R. 121-22).

Ms. Goodine asked her husband to come back to the house, because she was
afraid of Connor, and he had promised to leave her alone if she took her husband
back. (T.3761-62, 3770, 3793-94, 3807-8, 4605, 4793-94, 5335-36). Shewasnotin
lovewith Mr. Goodine, and he continued to maintain aseparate household. (T. 3807,
3945).

On September 21, 1992, Ms. Goodine and Mr. Goodine reported yet another
burglary. They believed Connor wasresponsiblebecausetheonly itemstakenwere
women’ sclothing andlinens. (R. 118-19). Inall, therehad beenfour or fivesimilar

burglaries. (T. 3735). Only Ms. Goodine's personal things were taken. (T. 3733).

11



Throughout this period, Mr. Connor was frequently in Ms. Goodine's
neighborhood. He had numerous conversationswith her neighbors(Ms. McLaughlin
and Ms. Merrit), and with her cousin Anita\Webb, whom he saw almost every day.
Hetold Ms. Webb many times that he had not committed the burglaries. (T. 4510,
4520). However, he called Ms. Webb one day to tell her to go to a certain address
where shewould find Ms. Goodine' sclothes. (T. 4511). Heasotold Ms. Webb on
many occasionsthat he was going to get Lawrence “ out of hismisery” because*he
didn’tlikewhat Margaret wasdoingtoLarry.” (T.4511). Hetold Ms. Merrit that he
believed she(Ms. Merrit) and Mr. Goodine* had put down avoodoo to break himand
Margaret up.” (T. 3931).

Mr. Connor told Ms. Webb that he was going to buy acar exactly like that of
Ms. Goodine. (T. 4510). Inlate October 1992, he bought 21986 black Cadillac, the
same make, model, and color as Ms. Goodine's car. (T. 4172-73). At trial, Mr.
Connor explained that whilehewasliving with Ms. Goodine he had often driven her
car and hadfalleninlovewithit. (T. 4855-56). Ms. Merrit testified that shehad seen
a 1986 black Cadillac drive slowly through the neighborhood. (T. 3928).

The Disappear ance of Jessica and L awr ence Goodine, November 19-20, 1992

OnThursday, November 19, 1992, Margaret Goodineleft for work at 9:30a.m.
Her daughtersK aren and Jessicahad already | eft for school. Mr. Goodineremained

at theresidence. (T. 3773). Mr. Goodinewas last seen at about 2:30 p.m., when he
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returned to Ms. Goodine’ sresidence after doing repair work at his other house. (T.
3933, 3945).

L ater that afternoon, JessicaGoodine camehomefrom school and went across
the street to Ms. Merrit’ shouse, to play with Ms. Merrit’ s seven-year-old daughter
FaishaThomas. (T. 3827-28, 3934-35, 3946). Whilethegirlswereplayinginthefront
yard, they noticed ablack Cadillac at the Goodinehome. (T. 3827-29, 3935). Thecar
looked like that of Jessica’s mother. (T. 3829). Jessicawent home. (T. 3829).

L ater, Jessicareturnedtothe Merrit’ shouse*®to ask aquestion” (T. 3935), and
totell Faishathat shewasgoingtoleave(T. 3829). Shethenwent back to her home.
(T.3829). Subsequently, Faishasaw her friendleavingintheblack Cadillac. (T. 3830,
3957). Jessicawasinthefront passenger seat. A manwasdriving. Faishaassumed
that the man was Jessica’ s father, but she could only see the back of his head. (T.
3830, 3837, 3839-40). Faishadid not see Jessicaenter the Cadillac, or walk uptoit.
She only saw Jessica after she was aready in the car.  She did not observe any
fighting or any “words.” (T. 3834-36).

Jessica ssister Karen came home at about 6:00 p.m. (T. 3955). Karencalled
her mother, who was still at work, totell her that Mr. Goodine and Jessicawere not
at home and it appeared that someone had been in the house. (T. 3776-77). The
police were called (T. 3936-38), and investigated the scene between 7:00 and 7:40

p.m. (R. 123-24).

13



Ms. Goodine came home at 9:30 p.m. (T. 3954). Jessicaand Mr. Goodine
werestill missing. Ms. Goodinecalled the policeand reported her suspicionthat Mr.
Connor had something to do with their disappearance. (T. 3777-78). At about 9:30
or 10:00 p.m., an officer madeaphonecall tothe Connor residence. Theofficer said
she was investigating Jessica’' s disappearance and spoke to both Mr. and Mrs.
Connor. (T.198-202, 244-46). Theofficer asked if they owned ablack Cadillacand
whether Mr. Connor knew the Goodine family. (T. 201, 4906-9).

Detective Juan Muriaswent to the Goodineresidenceat 11:45p.m. (T. 3593).
He spoketo Ms. Goodine, who rel ated the events of that afternoon and evening and
explained the circumstances|eading to therestraining order against Mr. Connor. (T.
3955-56). Detective Muriasthen went to the Connor residence at about 3:00 a.m.,
Friday, November 20, 1992. (T. 495, 3956). A black Cadillac was parked on the
property. (T. 3957). Muriastold Mrs. Connor he wanted to speak to her husband.
Mr. Connor wasinthecottage, and Mrs. Connor wentto get him. (T. 496, 3957-58).

After asking Mr. Connor to step into hispolice car, Murias explained that he
wasinvestigating the disappearance of Jessicaand Lawrence Goodine. (T. 497-98,
3959). Mr. Connor told thedetectivethat although hehad had arelationshipwith Ms.
Goodinefor about ayear, he no longer wanted anything to do with her and had not
seen her in the last month. (T. 499, 3960). He said he had not had contact with

Jessicaor Lawrence Goodinethat afternoon. (T. 3960). Hedid not expressconcern
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about the fact that Jessica and Lawrence were missing. (T. 3960-61). He seemed
calm and unemotional. (T. 3960).

L ateintheafternoon of Friday, November 20, 1992, L awrence Goodine’ sbody
was found in awooded area near the Fort Lauderdale airport. (T. 3640-41, 3680).
The body was wrapped in aquilt. The head was wrapped in a blue bathrobe. (T.
3646, 3648, 3654-56). Thecauseof death wasmultipleblunt traumatothehead. (T.
3712). Mr. Goodine had been hit on the head fivetimes. Each of the blowswould
have rendered him unconscious, and each of themwasfatal. (T.3708-10, 3715-16).
When hisbody wasremoved by the police (at about 4:30 p.m.), hehad been dead for
about twenty-four hours. (T. 3641, 3680-81, 3683-84, 3718-20). Whenthedetectives
went to the Goodine residenceto report this, at 10:00 p.m., they found blood on the
living room carpet near thefront door, next toawall unit, onthewall unititself, and
onaceramicfigurineintheunit. (T. 3661-62, 3665, 3963, 4003-5). Subsequent tests
indicated that the blood was probably that of Mr. Goodine. (T. 4365-66). A throw
rug extended over theareawhereblood wasfound onthe carpet. (T. 4004, 4052-54,
4065, Exhibits 27, 29-30). Ms. Goodine reported that several comforters were
missing, aswell assomeof her clothing, ceramic pictures, piecesof jewelry and some
other items. (T. 385-86, 3955-56).
Interrogation of the Defendant, and Search of Cadillac, Residence and

Cottage
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On Saturday, November 21, 1992, at 2:00a.m., severa detectivesarrived at the
Connor residence. (T. 315, 388, 500, 3964, 4108-9). Detectives Timesand Murias
opened the gatein the fence which surrounded the property, walked up to the front
door, and knocked. (T. 137-38, 350, 434-35, 3846, 3848, 4109). Mrs. Connor
responded. Detective Muriastold her they wanted to speak to Mr. Connor. Shesaid
shewould get him. (T. 391, 3964). Secondslater Mr. Connor came out of themaster
bedroom. (T. 392-93, 3964-65). The detectives told Mr. Connor that they were
continuing to investigate the disappearance of Lawrence and Jessica Goodine.
Detective Timesthen “advised Mr. Connor that | needed to further talk to himat my
office.” (T. 4081). Connor, who was in pajamas, asked if he could get dressed;
Detective Timesgavehimpermissiontodo so. (T. 397, 441, 4098). Hewent intothe
bedroom for five or fifteen minutes and got dressed. (T. 397, 3969, 4118). Hewas
alone in the bedroom and was free to dress any way he chose. (T. 4098).

Asthey went out of the house, Detective Timesasked Mr. Connor if shecould
search theblack Cadillac that wasinthedriveway. (T. 398, 502, 4082, 4121). After
he assented, the detective filled out aconsent form, which Connor signed. (T. 399-
401, 502, 4088-90). Detective Timesconducted asearch and saw what appeared to
beblood stainsinsidethetrunk and on the back seat of thevehicle. (T.401-2, 4091).
Connor wasthen taken to the Homicide Bureau. Hewas not handcuffed. (T. 4092).

In back of the residence there was a small cottage. It was very close to the

16



housebut separatefromit. (T. 130, 195, 303, 3847, 4209). WhileMr. Connor wason
his way to the police station, Detective Murias and another detective conducted a
search of the cottage, pursuant to Mrs. Connor’ s consent to their entry. (T. 504-5,
509, 513-15, 3901, 3909, 3965-78). It wasan extremely small structure (14' 10" by 16'
2") which was partitioned into asmall bedroom, aliving room area, and abathroom
withatoilet and ashower. (T. 130, 3851, 3972, 3974-75; Exhibit 20). Hesaw nothing
suspiciousanywhereinthecottage. (T. 3977). After thesearch, thedoor waslocked.
Detective Butchko kept the key. (T. 4454, 4464-65).

Meanwhile, Detective Timeswasinterrogating Mr. Connor at the Homicide
Office. Timesadvised Connor of hisMirandarightsand hesigned astandard waiver
form. (T. 403, 405-7, 4634-35). He was not free to leave, but he had not been told
that he was under arrest. (T. 4134).

During the interrogation, Detective Times noticed that there were “very
obvious’ blood splatters on Connor’ s gol d-colored socksand on hisshoes. (T. 413,
4097). There was alarge bloodstain on one of the socks, and what appeared to be
blood around the seamsof hisshoes. (T.4097). Asked how hegot blood on hissocks
and shoes, Connor showed Timesasmall laceration on hisleg. Timestold himthat
the laceration was very small, and already healing, and could not account for the
profuse bl eeding evidenced by theblood stains. (T. 4644). Connor did not respondto

this. (T. 4644). Timestold Connor that she needed to take his socks and shoes as
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evidence. (T.416). Hesigned aconsent formwithout resistanceat 4:35a.m. (T. 416,
4102, 4645). Subsequent DNA testing showed that the blood on the socksand shoes
was that of Lawrence Goodine. (T. 4359, 4364).

Detective Times then asked Connor for permission to search hisresidence.
He said yes but said he wanted to call hiswife. (T. 419, 4143-44). Hewasallowed
to tell hiswifethat he had given his permission to have the residence searched. (T.
420). Connor then signed (at 5:00 am.) aform consenting to a search of both the
residence and the cottage. (T. 420-23, 4094, 4121-22).

Detective Times called Sergeant Jimenez, who was still outside the Connor
residence. Timesinformed Jmenez that she had obtained Connor’ s consent for a
search of theresidence, and asked Jimenez to obtai n the consent of Mrs. Connor and
of her daughter Garla. (T. 320-21, 323). Ten minutes later Sergeant Jimenez and
Detective V as had obtained the signaturesto a search of both the residence and the
cottage. (T. 121-24, 127-32, 4283-87). Detective Vas asked Mrs. Connor for the
clothing that her husband had been wearing on Thursday, November 19, 1992. She
pointed to apileof clothinginthemaster bedroom. DetectiveVasseized ashirt and
apair of gray pants that appeared to have bloodstains on them. (T. 4291, 4296).

The bloodstained pants and shirt were taken to the Homicide Office, where
they wereshownto Mr. Connor. Headmitted that he had been wearing these clothes

on Thursday. (T. 417-18, 4647). Hedid not respond when asked how the blood got
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onthepantsand shirt. (T. 4647). Subsequent DNA testing showed that the blood on
the pants was that of Lawrence Goodine. (T. 4359-60, 4364).

Detectives Timesand Bayas continued questioning thedefendant. Mr. Connor
denied knowing wheretheblood camefrom, and denied knowing what happened to
Mr. Goodine. (T.4648-49). Hedenied responsibility for Jessica sdisappearanceand
denied knowledgeof her whereabouts. (T. 4726-27,4740-41). Hea so denied having
burglarized the Goodine residence. (T. 4725). Asked why he had bought a car so
similar to Ms. Goodine's, he could not really give aresponse. (T. 4725).

Connor said that he had not gone to work on November 19. (T. 4723). He
claimed that he had goneto visit an attorney but could not give the attorney’ sname
or address or the time he had goneto see him. He said that, after meeting with the
attorney, he had goneto atile company but could not give aspecifictimeor location
or even say whether he had actually purchased any tile. (T. 4723). He said he had
then goneto asupermarket, and had returned home by about six 0’ clock. (T. 4723).

When asked againto explain how the blood cameto beon hisclothes, Connor
could not respond. (T. 4650). At that point hewasinformed that hewasunder arrest
for first-degree murder. (T. 4650). It was about 12:30 p.m. (T. 4651).

After asearch warrant had been obtained, at 11 a.m., the Cadillac wastowed
away for further processing. (T. 332). A blood stain wasfound on the pouch behind

thedriver’ sseat, and another ontherear seat. (T. 4173-74). DNA analysisshowed
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that the blood was that of Lawrence Goodine. (T. 4359-60).

Ataround 11:00 a.m., the police conducted asecond search of thecottage. (T.
3901). Detective Butchko used thekey hehad obtained from Mrs. Connor. (T. 3850,
4416). In the bedroom, wedged between the bed and the wall, Sergeant Jimenez
found the body of Jessica Goodine. (T. 339, 3854). It was wrapped in a green
comforter (T. 339, 3854, Exhibit 76). Thisgreen comforter did not comefrom the
Goodine home. (T. 4618).

Jessicaprobably died” sometimelateon Friday” (i.e., November 20, 1992). (T.
5320). The cause of death was asphyxiaby manual strangulation. (T. 4714). Her
eyes were puffy, indicating she had been crying. (T. 5321). There was residue of
duct tape on the face. (T. 4706-7). A hand had been pressed down over her mouth
with sufficient forceto cause hemorrhaging along thegummargin. (T. 4706, 5329).
She had not been sexually molested. (T. 3372-73, 4325). There were no ligature
marks on the body. (R. 2204).

Several articlestaken from the Goodine homewere a so found in the cottage,
including jewelry, sheets, pillow cases, and shoes. (T. 4609-19).

The Defendant’s Testimony

Attrial, Mr. Connor testified concerning hisbackground, hisrelationship with

the Goodinefamily, and his activities between Thursday, November 19, 1992, and

Saturday, November 20, 1992. That testimony essentially reiterated hisstatement to
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the police. (T. 4775-87, 4796-4304).

During the penalty phase, Connor vehemently denied that hewasincompetent.
Hebelievedthat Dr. Eisensteinwaspaid to*demoralize” him, to bring him down, and
that Dr. Eisensteinwas aliar. (R. 5582-83). Dr. Mosman, like Dr. Eisenstein, was
trying to deceive the jury into thinking that he had no sense. (T. 5583). He was
perfectly normal. (T. 5583). Hehad been seen by adozen psychiatrists, and only two
of them, namely M osman and Eisenstein (both of whom found himincompetent), gave
him “a bad recommendation.” (T. 5584).

Mr. Connor further testified that it wasvery hard for him to understand how the
twelve members of the jury had condemned him “without a speck of evidence, not
even the size of amustard seed,” besides the fabricated evidence presented by the
prosecutor. (T. 5586).

Asfor the photographstaken by the police of hisblood-stained socksand feet,
Mr. Connor insisted that those were not his feet. He added that any blood on the
sockswould haveturned dark by contact with the air and heat, and would not bered
as shown in the photographs. Y et the jury had not even questioned that. (T. 5587).
Nor had it questioned how the body got in the cottage, while Connor wasin custody
and after Detective M uriashad searched every inch of the cottage and found nothing.
(T.5591-92). AccordingtoMr. Connor, the reason the detectives came back to the

cottage nine hours after theinitial search was because they found out that he had a
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lawsuit pending against the City of Miami Police Department. (T. 5591).

He related how he had been robbed of $9,100 by two City of Miami police
officers, after they arrested himfor allegedly stealinga79 cent Chapstick. (T. 5592-
93). Hehadfiled alawsuit. Althoughthelawsuit did not haveanythingtodowiththis
case, the police department knew that he was going to file asecond lawsuit against
thecounty for violation of hiscivil rights. (R. 5593-94). Thisledtothem cominginto
hisyard at two o0’ clock in the morning, wherethey killed hisdog and brokeinto his
car. (T.5593). Hewastold at the police station that when they got through with him
hewould never beableto sueanother policedepartment: “[T]hat istheanswer right
there to why | was being actually framed.” (T. 5594).

He questioned why it had taken hisattorney six or seven yearsto bring himto
trial. (T.5584). Heclaimedthat thedelay had cost him over amilliondollars. (T.
5588). Thisistheamount he had spent on hiscattle ranch and the construction of a
24-room hotel, or resort, in Central Americawith ten bungalows, arestaurant, bar,
facilities for scuba diving and bus tour. (T. 5588).

Therewas no cross-examination, but Mr. Connor was permitted to “add one
morefact.” (T. 5596). He then reiterated his point that the blood should not have
been red. (T. 5597-98).

Testimony of Mental Health Experts

Duringthepenalty phase, thedefensecalled Dr. Hyman H. Eisensteinand Dr.
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Bill E. Mosman. The state called Dr. Lazaro Garcia. At sentencing, the court also
considered the expert testimony relating to competency. Thisincluded thetestimony
of Drs. Eisenstein, Mosman, Garcia, and Sanford Jacobson at the first competency
hearing, and thetestimony of Drs. Edward Herrera, Eli Levy, and Jane Ayndey at the
second competency hearing.
Dr. Eisenstein

Dr. Eisengtein, aclinical psychologist specializing in neuropsychol ogy, examined
Mr. Connor on numerousoccasionsin 1993, 1995, and 1998. Hea so spoketofamily
members and reviewed police reports and work records. He conducted a compl ete
neuropsychol ogical eval uation, administering abattery of standardized teststo assess
brain functioning. (T. 771-72, 781, 5415-18, 5488-89).

Dr. Eisenstein concluded that Mr. Connor suffered from organic brain damage
(T. 5458-59) or, more precisely, an “executive brain disorder” (T. 5492), and also
from paranoid schizophrenia, secondary toorganicbrainillness (T.808, 814). InDr.
Eisenstein’ sopinion, thecrimeswere committed whileunder theinfluence of extreme
mental or emotional disturbance, and Mr. Connor lacked the capacity to appreciate
the criminality of hisconduct and conform hisconduct to therequirementsof thelaw.
(T.5469-70). Connor’sillnessisasubstantial impairment. (T. 5470). “Heviewsa
situation so muchfromhisowninternal self that thereisno considerationgiventohis

conforming behavior to therequirementsof thelaw. Itisnot considered. Thatisnot
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weighed as an option.” (T. 5448). Because of the organic brain damage he cannot
weighoptionsor aternativebehaviors. (T. 5447). Themurderswerenot thefirsttime
that Mr. Connor has acted in away which does not consider the options or does not
consider what isright and what iswrong. (T. 5448).

Theneuropsychol ogica tests, including the Hal stead-Reitan Neuropsychol ogical
Battery, showed damageto thefrontal lobe, with profound impairment of cognitive
functioning. (T. 774, 5441-45, 5456-58, 5499). Although Mr. Connor was of low
average 1Q (T. 5451-52), and his ability to remember events, as determined by the
Wexler Memory Scale, was not impaired (T. 5459-60), there was a continuing
deterioration of judgment, reasoning, and problem solving skills(T. 780). Theorganic
brain damage limits his ability to shift between thought patterns, to plan, toweigh
options and make decisions, and to learn new material. (T. 5445-46, 5459).

Mr. Connor had great difficulty doing onefocused task, and could not do two.
Dr. Eisensteintestified that “once[Mr. Connor] hasaparticular thought processin
his head, he is unable to shift and move into another area where there is another
demandthatisplacedonhim.” (T.5443). Dr. Eisenstein believed thiswastheresult
of damagetothefronta lobe, which control s planning, sequencing, organizing, and the
ability tochangecognitivesets. (T. 5444-45). Mr. Connor isunabletothink logically
and sequentially when under stressor under the demands of moredifficult tests. (T.

5469).
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Mr. Connor isalsovery paranoid. Heisextremely suspiciousand mistrustful.
(T.5449). Attimes, hisparanoiareachespsychotic proportions. (T. 5492-95, 5532).
Hebelievesthat heisthevictim of anall-pervasive conspiracy inwhich everyone(the
police, defense counsel, the prosecutor, thejudge, the psychiatrist) isout to get him.
(T.786, 796, 798, 5575-76). Hisparanoid and suspicious state makes him question
everyone smotives, and distortshisperception of events. (T. 5551). Hereinterprets
eventstofitinto hismind set, resultingin outlandish explanationsthat arenot rel ated
toredlity. (T.5551, 5575-76). For example, although Connor understandsthat murder
iswrong, and can appreciate, in retrospect, the criminality of the actswithwhich he
ischarged, hefirmly believesthat hedid not commit these actsand isbeing accused
because peopleareout to get him, are planting evidence, and soforth. (T. 5446, 5550-
52). Healso believed that the conversationsintheinterview roomwere being taped;
that peoplewho cameto interview him werein disguise, aspart of aploy to get him
toreveal information; that the correctionsofficerswere police officersin disguise; and
that the conspiracy had raised theel ectric billsat hishouseto $400 amonth. (T. 788,
5574).

Dr. Eisenstein, likethe other doctorswho examined Mr. Connor, concluded that
hewasnot malingering. (T. 5436-40, 5579). Tothecontrary, Mr. Connor wanted to
prove that heis normal, has no mental or psychological impairment, and no brain

damage; he was very upset that Dr. Eisenstein found he was not competent to
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proceed. (T. 5438-40, 5484-85, 5502).

Mr. Connor triesto control hisparanoiain hisinteractionswith others. (T. 797).
Asaresult of histraining and upbringing, Mr. Connor isextremely self-controlled and
respectful. (T.784). Hecanremain courteousand politeaslongashisthinkingisnot
challenged. (T. 791-92). Only after a prolonged interview do his real thought
processes begin to emerge. (T. 785-86, 5513).

Dr. Eisenstein believed the organic brain damage probably existed for the
greater part of Connor’ slife, but hismental facultieshavebeen onaslow declinefor
aperiod of years. (T. 780, 5498-5500). Thismental deterioration has exarcerbated
his paranoia, and the combination of brain damage and paranoia cause Connor to
mi sperceive eventsand to migudge particular situations. (T. 790, 5449-50, 5498). Dr.
Eisenstein found that Connor experiencesnumerousbrief psychotic episodesinwhich
he decompensates but then recoups. (T. 806).> Despite his defense mechanism of
self-control, major stressors cause him to decompensate, bringing the underlying
paranoiato the surface. This, together with hismental deficiencies, lead himto act
in an irrational and paranoid state. (T. 806, 5500-1).

Dr. Mosman

At the competency hearing the trial judge noted that she may have observed
some of these brief episodes, and that Connor seemed to recoup from them fairly
quickly. (T. 823). Dr. Eisenstein was not sure whether the problem could be
handled with recesses. (T. 823).
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Dr.Mosman, aclinical psychologist specidizingin neuropsychology, interviewed
Mr. Connor in 1995 and 1996. He also spoketo Connor’ swife and daughter, andto
the guards at the jail. He reviewed the reports of other doctors, as well as work
records, police reports, and other documents. (T. 5611-14, 5671-72).

Dr. Mosman diagnosed Mr. Connor as schizophrenic, paranoid typeand with
personality change dueto organicinvolvement (i.e., organic braindamage). (T. 582-
83, 595-96, 5662-64). He also diagnosed stuttering, which appeared to be
psychogenetic (“ basically, anemotional reactionto situations’) rather than theresult
of brain damage or aneurological problem. (T. 595-96, 5664). He specifically ruled
out a personality disorder (including antisocial, narcissistic, or passive aggressive
personality), and also ruled out malingering. (T. 595-96, 5634, 5664).

Dr. Mosman’ sowntesting, like Dr. Eisenstein’ sresults, indicated frontal lobe
damage. (T. 5615, 5624, 5633, 5635-37). Dr. Mosman later reviewed the results of
Dr. Eisenstein’ sextensivetesting, and, after making hisowninterpretation of thedata,
agreed with Dr. Eisenstein’ sconclusions. (T. 5625, 5639). Thetestsshowedthat Mr.
Connor had “very profound damage” totheright side of thebrain, which affected his
ability to plan, organize, and set thingsin motion (T. 5639-40), aswell asdamageto
thefrontal lobearea, which affected hisability to analyze possibilities, to select, and
tojudge (T. 5640). “[H]isbasicintellectual ability was subaverage even on agood

day so he does not have much material to process with him” (T. 5692), and his
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abilities decrease markedly under stress (T. 577-78, 5713).

AtthetimeDr. Mosmaninterviewed him, Mr. Connor wasconvinced that Mr.
Jepeway had stolen somewatchesand gold coinsfrom him, andwasal so very angry
that Mr. Jepeway would not file a suit against the police department and the State
Attorney’ sOfficefor conspiring to keep himinjail sothat he could not suethemfor
the violation of hiscivil rightsin robbing him when he was arrested several years
before. (T. 5669-70). After investigation, Dr. Mosman determined that there was
nothing to support Connor’ sallegations. (T. 5660-61). Connor thought there were
conspiracies against him, people were out to get him, people were being paid off,
everybody wasinvolved. (T.5661). Hewasconvinced that thejudgewho had ruled
against himin his civil suit had been bought off and was part of a conspiracy. (T.
5669-70).

Dr. Mosman concluded that there were two explanations for Mr. Connor’s
behavior: Becauseof thefrontal |obe damage, hewastaking thingsout of context and
not accurately processing information, and he was suffering from paranoid
schizophrenia. (T.5661). Hisbeliefsconcerning aconspiracy were not completely
involuntary (if they were, Connor would beinsane), but werebasically controlled by
hismental ilInessand the damageto thefrontal lobeand right parietal area. Thatis,
they were the result of “major substantial impairment.” (T. 5673).

Dr. Mosman found that Connor exhibited delusions (unrealisticinterpretations
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and belief systems that are not supported by reality). He frequently became
somewhat incoherent, and exhibited flat affect, inappropriate emotional responses, and
problematic, disorganized behavior. (T. 5662).

The paranoid schizophreniawasof |ate onset, beginningtodevelopin 1983 or
1984, and becoming “fairly full blown” in 1986. (T. 5665-66). At that point, Connor’s
mental illnessaffected hisoccupational level, hisfamily, and hissocid interactions. (T.
5633). Dr. Mosman noted that, despiteincreasing dysfunction, family membersmay
not recognizeaparent’ sor spouse’ sschizophreniabecausethey try torationalizehis
behavior in adifferent way. (T. 5667-68).

Dr. Mosman concluded that the crimes were committed while under the
influence of an extreme mental or emotional disturbance (T. 5669), and that Mr.
Connor’ sability to conform hisconduct to the requirementsof law wassubstantially
impaired (T. 5670-71).

WhileConnor’ sparanoid schizophreniawasnot the sole cause of thehomicides,
it wasacontributing factor and substantially impaired his capacity to appreciatethe
criminality of his conduct or conform his conduct to the requirements of law. (T.
5683-85). Mr. Connor’ sbrain damageisalso specifically related to thefunctionsand
thought processesthat would have produced thistypeof crime. (T. 5692). Hishistory
over the previous six years showed that his consistent response to the perception of

risk wasto seeaconspiracy. (T. 5692-93). For example, he was convinced that his
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being fired from his county job wasthe fault of his son, whom he saw as amember
of aconspiracy. (T. 5692-93). These conspiracies helped him to understand and
interpret risksand dictated hisbehavior inresponse. (T. 5963). Dr. Mosman believed
this same pattern was more likely than not repeated with respect to the crime. (T.
5693).

Dr. Jacobson

Dr. Sanford Jacobson, a psychiatrist, examined Mr. Connor twice for
competency to stand trial, in January 1996, for a total of two hours and fifteen
minutes. (T. 684). Like Drs. Eisenstein and Mosman, Dr. Jacobson found Mr.
Connor tobe“very paranoid”, and believed that he hasbeen paranoid for agood part
of hisadult life, with hisparanoiaprobably worsening ashegot ol der, exacerbated by
hishypertension and vascular disease until hisstatementswerenolonger credited by
others. (T. 700, 709, 729)). Mr. Connor becamelessadaptiveand lessfunctional. (T.
700). However, hestill knows certain thingsto betrue and others not to betrueand
is not so delusional that he would not know what he did. (T.701).

Dr. Jacobson agreed with Drs. Eisenstein and M osman that therewasevidence
of cognitive and memory dysfunction. (T. 714). The fact that he was “very
circumstantial” might be seen asnormal in someone 75 yearsold, but not for someone
Connor’sage. Dr. Jacobson thought that this was additional evidence of “organic

stuff.” (T. 714). Mr. Connor’ sorganicity, like hisparanoia, would probably get worse,
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and Mr. Connor would continue to deteriorate. (T. 715). He was more functional
yearsago when “hewasableto ... [drive] atractor trailer rig, [and] maintained two
rel ationshipswith two different womenfor along period of time. Thenthingsbegan
to kind of come apart. | don’t think that was just bad luck.” (T. 713-14).

LikeDrs. Eisensteinand M osman, Dr. Jacobson was of the opinion that Connor
isnot malingering. (T. 717). Dr. Jacobsonwasnot asked for and offered no opinion
regarding the existence of the statutory mental mitigators.
Dr. Garcia

Dr. Garcia, apsychologist, interviewed Mr. Connor onfour occasionsin 1996,
and conducted sometesting. (T. 832-33, 5747-48).2 Thepurposeof theexamination
was to determine if Connor was sane at the time of the offense and if he was
competent to stand trial. (T. 849-51, 5748). Dr. Garciatestified at the competency
hearing, and at the penalty phase hearing, that Connor wascompetent and not insane.
(T. 5786-88).

Dr. Garciafound some paranoid features (for example, Connor believed that
hisfamily and the guardswere after him, and that the excessive water bill might be

part of a conspiracy), as well as “some features of delusion of grandeur in his

SThe testsincluded an 1Q test, the Thematic Apperception Test, and the
Bender Gestalt Test. (T. 5748-49). He aso reviewed records and the reports of
other doctors, including Dr. Eisenstein, Dr. Mosman, and Dr. Jacobson. (T. 5748-
49).
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thinking.” (T.860-62, 865, 868, 920). However, Dr. Garciadid not think Connor was
aparanoid schizophrenic. (T. 904, 5750-51). Hehad aparanoid thinking style, but did
not suffer from*“ paranormal” delusions. (T. 838-39, 868). Hedid not tell Dr. Garcia
that “Martians are after me” or things of that nature. (T. 839).

While Connor’ s assertion that he had lost amillion dollars as aresult of his
incarceration -- if untrue-- would beasignof grandiosity, Dr. Garciadid not believe
it wasadelusion. (T. 841-42, 5757). Connor was ableto explain to Dr. Garciain
great detail his plan to build a hotel in Honduras, a plan which Dr. Garcia
characterized as “very possible” and therefore not delusional. (T. 841).

Regarding Mr. Connor’ scomplaint that hislawyer had stolen abrief casefull
of valuable coinsand watchesworth several thousand dollars, Dr. Garciaopined that,
if the charges were untrue, Connor’s claims would be consistent with a paranoid
delusion. (T. 870). However, that was not enough to conclude that a syndrome
existed. (T. 870).

Dr. Garcianoted that therewasno history of psychiatric treatment, and opined
that, if Connor wasaparanoid schizophrenic, hewould have cometo the attention of
amental health professional at some earlier point in time. (T. 5760-61). Family
memberswould have noticed that he was acting strange or different. (T. 5783-84).
On the other hand, persons with organic brain damage “very often do not raise the

level of suspicion” that paranoid schizophrenics do. (T. 5785). Even very severe
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organicity often goes unnoticed. (T. 5784).

Unlike Connor, who denied committing the of fenseswith which hewas charged
and claimed to have been framed, aparanoid schizophrenic who committed acrime
In an acute phase would haverelated what happened in avery distorted manner. (T.
5763-64).

Although Dr. Garcia agreed that Connor was paranoid, he testified that
Connor’ sscore on the“ paranoid scale” of theMMPI fell within the average range,
which wasinconsistent with adiagnosis of paranoid schizophrenia. (T. 5753). Dr.
Eisenstein agreed that theMMPI cameout “basically normal.” (T. 5456). However,
Drs. Eisenstein and Garcia both testified that the MMPI is a self-administered
inventory. (T.5751, 5454). AsDr. Eisensteinexplained, itindicateshow theindividual
views himself, not how others may perceive him, or what the truth might be. (T.
5456). Mr. Connor does not want to see himself as mentally ill, and worked very
hard to show that heisnormal, that heisnot paranoid or schizophrenic, that thereis
nothing wrong with him. (T. 5455).

Dr. Garcia s testing, like that of the other doctors revealed indications of
organic braindisorder. (T.5753-54,5769-79, 5786). However, Dr. Garciabelieved
theimpai rment wasnot so seriousthat Connor would not know right fromwrong (T.
5753-54), and not so profound that it would impair his judgment. (T. 5756). Dr.

Garciadid not see evidence that Connor would not be able to perform two mental
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functions at the sametime. (T. 5754). Mr. Connor was able to answer questions
relevantly, could discern subtletiesinlanguage, and showed asense of humor, which
Dr. Garcia considered to beinconsistent with profound organic brain damage. (T.
5755-56).

Atthepenalty phase, Dr. Garciatestified that, in hisopinion, despiteparanoid
Ideationsand organic brain damage, thelevel of impairment did not riseto thelevel
that Connor’ sability to appreciatethecriminality of hisconduct or to conformtothe
requirements of law was substantially impaired at the time the crimes were
committed. (T. 5758-59). When asked whether Connor was under the influence of
extrememental or emotional disturbanceat thetimethe crimeswerecommitted, Dr.
Garciatestified that therewasnothing to suggest that Connor wasin severedistress.
(T.5763). During hiscross-examination, however, it wasrevealed that Dr. Garcia
equated the phrases* substantial impairment” and“emotional problem or emotional
distress’ with the criteriafor incompetence. (T. 5787-88).

Dr. Aynsley, Dr. Levy, and Dr. Herrera

Dr. JaneAyndey, aclinical psychologist, saw Connor for aneuropsychologica
evaluation and a competency evaluation in September and October 1997, and in
January 1998. (T. 2128). She found Connor competent to stand trial. (T. 2129).

Dr. Ayndley testified that Connor’ slettersand other documentsindicated that

his thinking was sometimes “a bit unusual.” (T. 2133). There was a “very, very



intensefocusonissuesnot particul arly related to the court proceedings,” but what he
wrote about legal proceduresappeared to bereality based and coherent. (T. 2133-34).
Connor believed that he had been falsely arrested in the present case and was
frustrated by thedelay inbringinghimtotrial. (T. 2134-38). Dr. Aynsley found most
troublesome alarge diagram of the property Connor claimed to own in theislands.
Connor told Dr. Ansley that he sent the diagram to the judge because he wanted the
judge to know “that | am not just anobody, that | am someone who had substantial
holdings.” (T.2134). Dr. Ayndey thought that thiswaslogical but showed grandiosity.
(T. 2134-36).

Dr. Ayndley administered portionsof the Hal stead-Reitan Neuropsychol ogical
Battery. (T.2129). Mr. Connor’ stest results showed deficienciesin certain areas of
brain functioning, ranging from borderlineto mildimpairment, but not “ gross’ organic
brain dysfunction. (T. 2141-43). Hisintelligencewasinthelow averagerange. (T.
2141, 2145).

Dr. Eli Levy, apsychologist, evaluated Connor for competency in September
1997. (T.2051-52). Dr. Levy found Connor competent to proceed. (T. 2053). There
wereindicationsof paranoia, which appeared to berelated to hislife circumstances
rather thanto internally-generated “ global morethematic universal” sortsof delusions.
(T. 2079-82). Connor believed he was unjustly accused and was frustrated by the

fact that he had not been brought to trial. (T. 2075, 2079, 2082-84). Hisemotional
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stateismore like that of achild than that of an adult. (T. 2065). He had adifficult
time controlling hisimpulsivebehavior. (T. 2087-88). Heappeared to befunctioning
in the average range of intelligence and to be capable of planning. (T. 2086, 2090).
Because Connor was able to communicate with him, Dr. Levy was not concerned
about organic brain symptomatology and conducted only limited testing. (T. 2052,
2088).

Dr. Edward Herrera, apsychiatrist, interviewed Connor in September 1997, for
about 45 minutes. (T. 2102, 2114). Dr. Herrerafound Connor competent to stand
trial. (T.2103). Dr. Herrerathought that Connor might haveaparanoid personality,
but neither madethat diagnosisnor ruledit out. (T. 2111). Because Connor appeared
to bevery forthcoming, and likeable, hedid not “comeacross’ asaperson suffering
fromaparanoid delusional disorder. (T.2103-2104). Dr. Herreradid notesting and
was not aware of the testing done by the other doctors. (T. 2115).

Neither Dr. Aysnley, Dr. Levy, or Dr. Herrera was asked to give an opinion

regarding the existence of the statutory mental mitigators.
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SUMMARY OF THE ARGUMENT

|. Thetrial court erredin denying the motionsto suppress statements made by
thedefendant after hewastaken to thepolicestation, articlesof clothing seized from
him at that time, and evidence seized from hisresidence and automobile, wherethe
statements and evidence were the fruits of anillegal arrest, the defendant was not
adequately warned of his Miranda rights, and his statements were not made
voluntarily.

II. Thetrial court erredinfinding theavoid arrest aggravator wherethevictim
was not a police officer and the evidence was insufficient to prove that the sole or
dominant motive for the killing was to eliminate a witness.

l1l. Thetria court erred in finding the cold, calculated and premeditated
aggravating circumstance.

IV. Thetrial court erredinrejecting the statutory mitigating circumstancesthat
the murder was committed while the defendant was under theinfluence of extreme
mental or emotional disturbance, and that the defendant’ scapacity to appreciatethe
criminality of hisconduct or to conform hisconduct to the requirements of law was
substantially impaired.

V. Thetrial court erredinfailing tofind the statutory mitigating circumstance
that the defendant had no significant history of criminal activity.

V1. The death sentence is disproportionate in this case.
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ARGUMENT
I
THE TRIAL COURT ERRED IN DENYING THE
MOTIONS TO SUPPRESS, IN VIOLATION OF
ARTICLE I, SECTIONS9 AND 12, OF THE FLORIDA
CONSTITUTION, AND AMENDMENTSIV, V, AND
X1V TO THE UNITED STATES CONSTITUTION.

The defendant moved to suppress the statements he made after he wastaken
to the police station, articles of clothing seized from him at that time, and evidence
seized from hisresidence and automobile. (R. 91-104, 157-186). Thetrial court’s
denial of the motion (R. 435-41) was error.

A personisseized withinthe meaning of the Fourth Amendment and Articlel,
8 12 of the Florida Constitution, “if, under the circumstances, a reasonable person
would conclude that he or sheis not free to end the encounter and depart.” Popple
v. Sate, 626 So. 2d 185, 188 (Fla. 1993); Florida v. Royer, 460 U.S. 491 (1983);
United Sates v. Mendenhall, 446 U.S. 544 (1980).

Several detectives arrived at the Connor residence at 2:00 am. in separate
vehicles. (T. 315, 388, 500, 3964, 4108-9). Detectives Timesand Muriasopenedthe
gateinthefence surrounding the property and walked around to thefront door, which
was located on the side of the house. (T. 137-38, 350, 434-35, 3846, 3848, 4109).
Mrs. Connor responded to their knock onthedoor. Thedetectivestold her that they

wanted to speak to Mr. Connor. She said shewould get him. The officersfollowed
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her intotheliving room. (T.501). Secondslater Mr. Connor came out of the master
bedroom. (T. 392-93, 3964-65). Thedetectivestold himthat they wereinvestigating
the disappearance of Lawrence and Jessica Goodine and that they “needed” to talk
to him at the Homicide Office. (T. 501, 4081). Mr. Connor asked if it was really
necessary to do thisat thistime. Hewastoldthat it was. (R. 192, 436; T. 214). Mr.
Connor, who was in pajamas, then asked for permission to get dressed. (T. 441).
These factsshow an arrest, not avoluntary trip to the station. Thelateness of
the hour, thefact that therewereseveral officers(twoinsideand several moreparked
outside), and the language used -- they “needed” him to go to the station -- were
enoughtoindicatethat the officersexpected compliance. Theofficersdid nottell him
that he was free to refuse and was not under arrest. To the contrary, their curt
responsethat it was* necessary,” when heattempted to protest the unreasonabl eness
of being taken down tothe station at that hour, conveyed the messagethat compliance
would be compelled. See B.S. v. State, 548 So. 2d 838, 840 (Fla. 1989) (officers
statement that they “wanted” juvenile to come to the station for questioning was
clearly closer to an order or demand than to anon-mandatory request or invitation)
(citing cases). That this was the situation is further shown by the fact that Mr.
Connor felt he needed to ask for the officers' permission in order to get dressed.
These circumstances amount to ashow of authority such that “ areasonable person

would have believed that he was not free to leave.” Mendenhall, 446 U.S. at 554.
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Mr. Connor had been seized.

Moreover, Mr. Connor’ sproperty wascompletely surrounded by afence, and
to get to the entrance to the residence, the officers not only had to open the closed
gate in the fence, they had to go around to the side of the house. The state argued
bel ow that the police cannot be prevented from doing what any ordinary citizen, such
asadelivery boy could do. (R. 191). However, there was no evidence that what the
officersdid wasaccepted practicein Mr. Connor’ sneighborhood, especialy at two
o’'clock in the morning. The entry on the property was unlawful, see State v.
Rickard, 420 So. 2d 303 (Fla. 1982), and, under the circumstances, powerfully
contributed to the officers’ display of authority.

Thesaizurewasanarrest, not aTerry stop. Thestateand federal constitutions
permit policeto makeatemporary investigative stop based on reasonabl e suspicion
Terry v. Sate, 392 U.S. 1 (1968); Popple, 626 So. 2d at 186. However, “detention
for custodial interrogation -- regardlessof itslabel -- intrudesso severely oninterests
protected by the Fourth Amendment as necessarily to trigger the traditional
safeguardsagainstillegal arrest.” Dunaway v. New York, 442 U.S. 200, 216 (1979).
Herethepoliceclearly seized the defendant for the purpose of custodial interrogation
and not for a brief investigative detention; indeed, they said so.

Astheofficersconceded (T. 347, 444-45), at thispoint therewasno probable

causeto arrest. Theinformation known to the officersgaverise only to asuspicion
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that Connor may have been involved in the crimes. A seven-year-old girl, Faisha
Thomas, had seen her friend Jessica leaving in a black Cadillac. (T. 3957). The
Cadillac was like that of Jessica’ s mother, and Mr. Connor owned onelikeit. Ms.
Goodine suspected himof variousburglariesto her homeand of beinginvolvedinthe
disappearance of her husband and daughter. (T. 384-85, 3955, 3957).

Becausethearrest wasillegal, the subsequent statementsand physical evidence
resulting from it were the fruit of that poisonous tree and must be suppressed. See,
e.g., Wong Sun v. United Sates, 371 U.S. 471, 484-87 (1963).

The consentsto search obtained after theillegal arrest did not break the chain
of illegality. The standard for determining the voluntariness of a consent to search
after illegal police activity is stated in Norman v. State, 379 So. 2d 643 (Fla. 1980):

The voluntariness vel non of the defendant’s consent to
search is to be determined from the totality of the
circumstances. But when consent isobtained after illegal
police activity such as an illegal search or arrest, the
unlawful police action presumptively taints and renders
involuntary any consent to search. . .. Theconsent will be
held voluntary onlyif thereisclear and convincing proof of
anunequivocal break inthechainof illegality sufficientto
dissipate the taint of prior illegal action.

379 So. 2d at 646-47.

Here, rather than dissipating, thetaint of theillegal action becamedeeper and

deeper asthe officers confronted the defendant with the fruits of their searchesand

salzures.
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Sear ch of Car

Assoon asDetective Timesescorted Mr. Connor out thedoor of hisresidence,
sheobtained hisassent to asearch of the Cadillac, which wasparked on hisproperty.
(T.317-18,398,502,4082,4121). Thisconsent wasinadequateto dissipatethetaint
of illegality because it was given before Connor was advised of hisright to refuse.
Only after obtaining thisuninformed acquiescencetothesearch, did Timestell him of
hisright to refuse, by reading to him the form she had prepared. (R. 193; T. 400-1,
4088-89).

After Connor signed theform and the Cadillac wassearched. Detective Times
observed what appeared to be blood stainson theback seat andinthetrunk. (T. 402,
4091). Becausethiswasthefruit of anillegal search, it could not be used to justify
the custodial interrogation which followed.
| nterrogation

Atthestation, Connor was placed inaninterview room. Detective Timesdid
not tell him hewasnot freeto leave, but shewould not havelet himgo. (T. 451-52).
Timesread him hisMirandarightsand heinitialed and signed awaiver form. (T. 405-
7). Thedefendant could not make avalid waiver of hisMiranda rights becausethe
police never fully informed him of them. Both the federal and state constitutions
require police to inform a suspect of his right to consult with counsel before

interrogation. See Mirandav. Arizona, 384 U.S. 436, 470 (1966); Traylor v. State,
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596 So.2d 957,970 (Fla. 1992). Here, the police used adefectivewarning formthat
failedto advisethedefendant of thisright, and accordingly the defendant’ sstatements
must be suppressed.

Thepolice used astandard M etro-Dade Warningsform to advisethe defendant
of hiscongtitutional rights. Whiletheformincludesmany of thewarningsrequired by
Miranda, it providesonly thefollowing advice concerning theright to counsel: “If you
want alawyer to be present during questioning at thistime or anytimehereafter, you
are entitled to have a lawyer present.” (T. 4636-37). This advice is inadequate
becauseit fail sto advise asuspect that he hastheright to consult with counsel before
submitting to any questioning. Courtshaverepeatedly noted that the Mirandarights
includethedistinct rightsto both consult with an attorney before questioningand to
have counsel present during questioning. See Duckworth v. Eagan, 492 U.S. 195,
204 (1989); Californiav. Prysock, 453 U.S. 355, 361 (1981); Patterson v. Illinais,
487 U.S. 285, 288 n. 1 (1988); Miranda, 384 U.S. at 470. The Florida Constitution
independently requiresthat adefendant be advised of both theright to consult witha
lawyer beforeinterrogation and theright to havealawyer present duringinterrogation.
SeeTraylor, 596 So. 2d at 957 & n. 13. Thefailureto warn adefendant of theright
to consult with counsel beforeinterrogati on rendersthewarningsinadequate. People
v. Snaer, 758 F. 2d 1341 (9th Cir.), cert. denied, 474 U.S. 828 (1985).; People v.
Kelly, 800 P. 2d 516, 526 (Cal. 1990), cert. denied, 502 U.S. 842 (1991); Contra
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Cooper v. Sate, Fla. L. Weekly S383, S384 n.8 (Fla. July 8, 1999).

Moreover, Miranda warnings alone do not purgethetaint of anillegal arrest
and render a statement admissible. Lanier v. South Carolina, 474 U.S. 25 (1985)
(fact that aconfession may bevoluntary for purposesof the Fifth Amendment, inthe
sensethat Mirandawarningsweregiven and understood, isnot by itself sufficient to
purgethetaint of theillegal arrest; in thissituation afinding of “voluntariness’ for
purposes of the Fifth Amendment is merely a threshold requirement for Fourth
Amendment analysis).

The statements must also be suppressed because they were not made
voluntarily. Mr. Connor was subjected to prolonged interrogation, by alternating
guestioners, over aperiod of ten hours, andinthefaceof hisobviousunwillingnessto
speak. Thisisinconsistent with any contention that his confession wasthe product
of hisfree and rational choice. See Mincey v. Arizona, 437 U.S. 385, 401 (1978).
Socks and Shoes

During theinterrogation, Detective Timestold him about the blood she had seen
inthetrunk of the Cadillac. (T. 467). She noticed that there were blood spatterson
Connor’ s socks and shoes. (T. 413). She advised him of her observations and told
him she needed to collect those items for evidence. (T. 416). He signed a consent
formwithout resistance. (T. 416). Thesocksand shoeswere photographed and taken

into custody. (T. 4645). This evidence was the fruit of the illegal custodial



interrogation.
Sear ch of Cottage and Residence

Theinitial search of the defendant’ s cottage was made without the consent of
Mr. Connor. The officers only obtained the consent of Mrs. Connor. This search
wasillegal because, asthepoliceofficers recognized, only Mr. Connor could consent
to asearch of the cottage. (T. 4457). The cottage was aseparate structure from the
house; it wasbuilt by Connor himself, and hewasthe only member of thefamily who
usedit. (T. 130, 172, 195-96). Connor put alock onit, andwould sleep there. (T. 196-
97). Hiswifenever wentinthere. (T. 198). Because Mrs. Connor did not havejoint
control of thepremisesshecould not validly consent to the search. Saavedrav. State,
622 So. 2d 952, 956 (Fla. 1993).

The consent obtai ned for the search of theresidence, and for the second search
of thecottage, wasillegal aswell. Theconsent of Mr. Connor, of hiswife, and of his
daughter, was presumptively invalid because of the prior illegal police conduct in
arresting Mr. Connor without probable cause. See United Statesv. Maez, 872 F. 2d

1444 (10" Cir. 1989).
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[
THE TRIAL COURT ERRED IN FINDING THAT THE
MURDER WAS COMMITTED TO ELIMINATE A
WITNESS, IN VIOLATION OF SECTION 921.141,
FLORIDA STATUTES, ARTICLE I, SECTION 17 OF
THE FLORIDA CONSTITUTION, AND
AMENDMENTS VIII AND XIV TO THE UNITED
STATES CONSTITUTION.

Wherethevictimisnot alaw enforcement officer, theavoid arrest aggravator
doesnot apply unlessthestate provesthat the sole or dominant motivefor thekilling
wasto eliminate awitness. Consalvo v. Sate, 697 So. 2d 805, 819 (Fla. 1996) cert.
denied, 118 S.Ct. 1681 (1998); Davisv. Sate, 604 So. 2d 794, 798 (Fla. 1992);
Geraldsv. Sate, 601 So. 2d 1157, 1164 (Fla. 1992); Menendezv. Sate, 368 So. 2d
1278, 1282 (Fla. 1979). Proof of therequisiteintent to avoid arrest and detection must
be“very strong.” Consalvo, 697 So. 2d at 819 (quoting Riley v. Sate, 366 So. 2d 19,
22 (Fla. 1978)); Scull v. State, 533 So. 2d 1137, 1141 (Fla. 1988), cert. denied, 490
U.S. 1037(1989). Mere specul ation that witnesselimination wasthe dominant motive
behind amurder is not sufficient. Consalvo, 697 So. 2d at 819; Scull, 533 So. 2d at
1142. Nor isthe mere fact that the victim knew and could identify the defendant
sufficient, without more, to prove this aggravator. Consalvo, 697 So. 2d at 819;
Geralds, 601 So. 2d at 1164; Davis, 604 So. 2d at 798.

Although an aggravating circumstance may be supported entirely by

circumstantial evidence, “thecircumstantial evidencemust beinconsistent with any
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reasonabl e hypothesiswhich might negatethe aggravating factor.” Geralds, 601 So.
2d at 1163.

In the present case, the evidence pertaining to this aggravator was entirely
circumstantial. The facts were asfollows:

On Thursday, November 19, 1992, Lawrence Goodine returned to Ms.
Goodine' sresidenceat 2:30 p.m. (T. 3933, 3946). Ms. Goodinewasstill at work at
that time, and her two daughters, Karen and Jessica, were at school. Jessicacame
home from school later that afternoon and went across the street to Ann Merrit's
house, to play with Ms. Merrit’s daughter Faisha Thomas. (T. 3827-28, 3934-35,
3946). Thegirlswereplayinginthefront yard whenthey noticed ablack Cadillacin
thedriveway of the Goodineresidence. (T. 3827-29, 3935). Thecar looked likethat
of Jessica’ smother. (T. 3829). Jessicawent acrossthe street and into her house. (T.
3829).4

Both Faisha Thomas and Ann Merrit testified that shortly after Jessicawent
home, she cameback tothe Merrit residenceto ask Ms. Merrit aquestion (T. 3935),
and to tell Faishathat she was going to leave (T. 3829). Jessicathen went back to
her home. (T. 3935). Subsequently, Faishasaw Jessicaleavingintheblack Cadillac.

(T. 3830). Jessicawasin the front passenger seat. A man was driving. Faisha

*Faisha’ s testimony that Jessica had gone into the Goodine residence at this
point is corroborated by the fact that Jessica’s school books and lunch box were
found on the bed in her bedroom. (T. 3955).
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assumed the man was Jessica s father, but she could only see the back of his head.
(T. 3830, 3837, 3839-40).

Mr. Goodine' sbody wasfound near the Fort Lauderdaleairport the following
afternoon. (T. 3640-41, 3680). The cause of death wasmultipleblunt traumato the
head. (T. 3712). Thehomicidehad probably occurred 24 hoursbefore; that is, some
timein the afternoon of November 19, 1992. (T. 3681). The body waswrapped in
aquilt; thehead wasal sowrappedinabluebathrobe. (T. 3646, 3648, 3654-56). Both
therobeandthequilt camefromthe Goodineresidence. (T. 3786-87,3811). Blood
stainswere found on the carpet of the Goodine residence, in the area near the front
door. (T. 4003-5). They were underneath a carpet runner, which led from the front
door to the living room. (T. 4004). Blood stains were also found in Mr. Connor’s
Cadillac -- on the back seat and on the back of the driver’s seat. (T. 4173-74).

Jessica Goodine' sbody wasfound in the cottage behind Connor’ sresidence.
Thetime of death was probably sometime late on Friday, November 20, 1992. (T.
5320). Shehad been crying very hard and ahand had been pressed down forcefully
over her mouth, indicating that there had been a struggle moments before she was
manually strangled. (T. 4706, 5321, 5329).

* kK k
The evidence does not support the conclusion that Jessica Goodine was

murdered in order to avoid arrest. To the contrary, the evidence shows that the
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murder took place under circumstancesindicating aninstinctive or panicked response,
rather than acal culated planto eliminate the victim asawitness. SeePerry v. State,
522 So. 2d 817, 820 (Fla. 1988); Garron v. State, 528 So. 2d 353, 360 (Fla. 1988);
Geralds, 601 So.2d at 1164; Cook v. State, 542 So. 2d 964, 970 (Fla. 1989); Urbin
v. Sate, 714 So. 2d 411, 416 (Fla. 1989).

The prosecution’ stheory that Connor took the child with him aspart of aplan
to eliminate her asawitnessisinconsistent with thefacts. If hehad intended to kill
her, there could have been no better opportunity to do so unobserved than at the
Goodineresidence. Nooneelsewasinthehouse. Taking her elsawhereonly invited
detection. Moreover, after Jessicawent into her house, shewasallowed toreturnto
theneighbor’ shouseto ask Ms. Merrit aquestionandtotell her friend Faishathat she
wasleaving. (T. 3829, 3935). Thisstrongly indicatesthat she had not witnessed Mr.
Connor commit any crimes, and that hewasnot concerned about what she may have
seeninthehouse. Therewas probably nothing obviousto see: Themost noticeable
blood stain was underneath a carpet runner. Police officerswho werein the house
later that day -- at 7 p.m. (R. 123-24) and again at 11:45 p.m. (T. 3593) -- did not see
any blood. In any event, when Jessicareturned to Ms. Merrit’s house she did not
report any crimes, and therewas no testimony that she appeared distraught, either at

that time or when, shortly thereafter, she was seen leaving in the Cadillac.®

*Although Jessica' s friend Faishawas upset because Jessica did not wave to
her, what really upset Faisha was the fact that she could not go with her friend. (T.
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The child was murdered over a day later. She had been crying very hard.
Therehad been astruggl e, during which ahand had been pressed forcefully over her
mouth; shewasthen manually strangled. (T. 4706, 5321, 5329). Thesefactssuggest
that the murder was committed during afit of rage, or as a panicked or instinctive
response; they do not indicate acal cul ated plan to eliminatethe victim asawitness.
See Geralds, 601 So. 2d at 1164 (fact that burglary victim was bound rather than
immediately killedindicated that the defendant had not planned to kill her and that the
killing may have been committed in a rage provoked either by unsuccessful
interrogation or by an attempt to escape); Perry, 522 So. 2d at 820 (although
defendant knew the victim, whom he strangled in her home during an attempted
robbery, the evidence wasinsufficient to show intent to avoid arrest because there
wasno direct evidence of motive and therewas*® some evidence’ that the defendant
may have panicked during the murder); Garron, 528 So. 2d at 360 (fact that
defendant shot his stepdaughter after she witnessed him kill her mother and as she
wasintheact of calling the policeinsufficient to proveavoid arrest aggravator since
evidence of the “true motive” was unclear); Cook, 542 So. 2d at 970 (avoid arrest
aggravator did not apply where defendant shot robbery victim -- who had witnessed
the defendant shoot her fellow employee and husband -- to keep her quiet because

she was yelling and screaming).

3830-31, 34840-41). Thereisno evidence that Jessica saw Faisha, who apparently
was viewing the Cadillac from the rear.
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Moreover, asthetrial court found, Mr. Connor isamentally ill person, who
suffersfrom both organic brain damageand paranoia. (R. 2207, 2214). Two experts
inthefield of neuropsychology, Dr. Eisensteinand Dr. M osman, testified that damage
tothefrontal lobeandtotheright parietal region of hisbrainimpairshisjudgment and
hisability to plan, organize, and makedecisions. It alsointerfereswith hisability to
keep his paranoid thinking under control. Mr. Connor isnot ableto think logically
when under stress and decompensates under major stress, leading him to act in an
irrational and paranoid state. (T. 806, 5449-50, 5469, 5500-1). Both Dr. Eisensteinand
Dr. Mosman concluded that the murder was committed under the influence of an
extreme emotional disturbance and that Mr.Connor’ s capacity to appreciate the
criminality of hisconduct and conform his conduct to the requirements of law was
substantially impaired. (T. 5469-70, 5569-71). Aswill bediscussed below (Argument
V), their testimony in thisregard, and with regard to hisinability to think logically
while under stress or pressure, was not rebutted by other expert testimony and is
consistent with the facts. Their testimony negates the state' s theory that Jessica
Goodine was murdered pursuant to a calculated plan to eliminate her as a witness.

The trial court’s discussion of the avoid arrest aggravator (and of CCP)
completely disregardstheevidenceof mental illness(and the court’ sownfindingsin
that respect), as well as the evidence that the murder was a spontaneous response,

during arage or panic. Moreover, that discussion relies on speculation -- e.g., that
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Jessica was forced to accompany the defendant after she “stumbled” upon the
murder of her father (R. 2202) -- which isbased solely on the assumption that since
the defendant took the child with him, hemust haveintendedtokill her fromthestart,
andiscontrary to thefacts, asrelated by Ann Merrit and her daughter, who werethe
only witnesses to the abduction.

Not only is it the case, as the trial court acknowledged, that there is “no
evidence as to precisely what Jessicawitnessed” (R. 2202), the testimony of Ms.
Merrit and her daughter that Jessicareturned to their hometo ask aquestion and to
say that she was leaving strongly indicates that the defendant did not view her as
someone who might incriminate him; that is, she did not stumble upon any crimes.
There was nothing to contradict the version of eventsrelated by Ms. Merrit and her
daughter. Their testimony was simply overlooked.

Therewas aso no evidenceto support thetrial court’ sassertionsthat Jessica
was “forcibly removed from her home” (R. 2201) and then “forced into the
automobile.” (R. 2202). The only person to see Jessicaleaving in the Cadillac was
FaishaThomas, who testified that she did not observeany forceor coercion and did
not even see Jessica approaching or entering the car. (T. 3834-38). As even the
prosecutor conceded, it was “very clear” that Faisha“ saw [Jessica] when she was

already inside the car. She didn’t see the process of getting inside the car.” (T.
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3838).°

While recognizing that “[t]hereis no evidence as to precisely what Jessica
witnessed,” and that Jessicamay not have seen evidence of the murder in the house
since“only traces of blood evidence wereleft in the Goodineresidence” (R. 2202),
the court suggested that perhaps Jessica had seen Mr. Goodine’ s body in the back
seat of the Cadillac, thusgiving risetoamotivetokill her. (R. 2202, 2203). Thiswas
mere speculation. Although Mr. Goodine' s blood was found on the back seat, this
alonedoesnot support theinferencethat hisbody waslyinginfull view when Jessica
entered the car. Indeed, the evidenceisto the contrary: Mr. Goodin€e' s head had
been wrapped in ablue bath robe, and the body had been wrapped in aquilt, both of
which camefromthe Goodineresidence. (T. 3646, 3648, 3654-56, 3660, 3786-87);
and there was no testimony of any trail of blood leading to where the car had been
parked. Thelogical inferenceisthat thebody had beenwrappedintherobeand quilt
while still inside the house and then taken to the car and placed in the trunk.

Thefactsof thiscasearevery different fromthose of Correll v. Sate, 523 So.

2d 562 (Fla.), cert. denied, 488 U.S. 871 (1988), upon which thetrial court relied.

*Although taking the child qualified as a constructive non-consensual
confinement, see 8§ 787.01(1)(b), Fla. Stat. (1991), there is no reason to suppose
that either Mr. Connor or the child thought of it as an abduction. The fact that
Jessica came back to the Merrit’s house to report that she was leaving indicates
that she in fact went with him willingly. To her, he was “daddy.” (T. 4513, 4602-3,
4603). He had always treated her as if she was his own daughter and, indeed,
believed that he might actually be her father (T. 3800-3, 4513-15, 4833-36).
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Unlikein Correll, where the evidence showed that the defendant had come to the
victims' house planning to commit murder and withtheintent toleavenosurvivors’,
here, the evidence does not show such aplan. Indeed, Mr. Connor probably had no
plan to kill anyone when he came to the house, but only to take some of Ms.
Goodine' s personal items, as he had in the past. It appears that Mr. Goodine may
have surprised himintheact of burglarizing thehhouse. AlthoughMr. Connor owned
afirearm, Mr. Goodinewaskilled with ablunt instrument (the prosecutor suggested
oneof thedining room chairs). (T. 3713, 3921). Andwhen, sometimelater, Jessica
came to the house, she was not murdered, but rather was allowed to go to Ms.
Merrit’ shouse to ask aquestion and to tell her friend that shewasleaving. Jessica
wasmurdered over aday later under circumstancesindicating apanicked or enraged
response.

Contrary to the trial court’s assertion, the police officers failure to observe
signsof rageor panic*“within hoursafter themurder” (R. 2203) proved nothing about
Mr. Connor’s state of mind at the time of the crimeitself. And his actions were
clearly not those which might be expected from arational personintent on avoiding

being linked to a murder:

‘Correll arrived at the home of his ex-wife, whom he had previously
threatened to kill, and stabbed her and everyone else in the house to death,
including his ex-wife' s sister and mother, and his own five-year-old daughter, with
whom he had a cordial relationship. During the course of the murders he cut the
phone lines to the house, with aknife that was already bloody.
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* After asking Detective Times for permission to get dressed
before being taken to the Homi cide Office, hewent into hisbedroom and
put on a pair of yellow socks and a pair of shoes that were “very
obviougly]” stainedwithblood. (T. 397,413,441, 3969, 4097-98, 4118).

* Thebloody pantsand shirt hehad admittedly worn ontheday of
Mr. Goodine’ smurder (T. 417-18, 4647) wereleft lying onthefloor of
themaster bedroom, whereMrs. Connor subsequently pointed them out
to Detective Vas (T. 370, 4291, 4296).

» He made no effort to clean the Cadillac, and in particular to
removetheblood stainsontherear seat, eventhough heknew, fromhis
conversation with Detective Murias a day before (T. 3959), that the
police believed a black Cadillac was involved.

 During interrogation, although able to respond with simple
denials, or with silence, to outright accusations of murder, he readily
admitted factswhose damning import would have been obviousto any
rational person, for example, thefact that on theday that Lawrenceand
Jessi caGoodinedisappeared, he had been wearing thebloody shirt and
pants left on the floor of his bedroom. (T. 417-18, 4647).

This manifestly witless behavior is inconsistent with the trial court’s

characterization of Mr. Connor asacold, calculating killer, cunningly tryingtoavoid
detection and able to parry police interrogation with “thoughtful and enigmatic”
responses. (R. 2202, 2205). It fully bearsout thetestimony of Dr. Eisensteinand Dr.
Mosmanthat Mr. Connor’s “basicintellectual ability wassubaverageeven onagood
day” (T.5692) andthat thislimited ability tothink rationally evaporatesunder stress.
(T. 5469). The circumstances of the murder itself suggested that it had been an
instinctive or panicked response rather than the result of a calculated plan. The

evidencewasinsufficient to provethat, beyond areasonabl e doubt, witnesselimination
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was the sole or dominant motive for the murder. Perry; Garron; Geralds; Cook.
[l

THE TRIAL COURT ERRED IN FINDING THAT THE

MURDER WAS COLD, CALCULATED, AND

PREMEDITATED, IN VIOLATION OF SECTION

921.141, FLORIDA STATUTES, ARTICLEI, SECTION

17 OF THE FLORIDA CONSTITUTION AND

AMENDMENTS VIII AND X1V TO THE UNITED

STATES CONSTITUTION.

A finding of CCP requiresthat the state prove beyond areasonabl e doubt (1)
“that thekilling wasthe product of cool and calm reflection and not an act prompted
by emotional frenzy, panic, or afit of rage (cold)”; (2) “that the defendant had a
careful plan or prearranged design to commit murder before the fatal incident
(calculated)”; (3) “that the defendant exhibited heightened premeditation
(premeditated)”; and (4) “that the defendant had no pretense of moral or lega
justification.” Gordonv. State, 704 So. 2d 107, 114 (Fla. 1997), quoting Jackson v.
Sate, 648 So. 2d 85, 89 (Fla. 1994); Woodsv. State, 733 So. 2d 980, 991 (Fla. 1999).
Unless all these elements are established, a finding of CCP will not be upheld.
Gordon, 704 So. 2d at 114.
Although CCP can be established by circumstantial evidence, that evidence

“must be inconsistent with any reasonable hypothesis of innocence which might

negate the aggravating factor.” Gordon, 704 So. 2d at 114, quoting Geralds v.

Sate, 601 So.2d 1157, 1163 (Fla. 1992); Woods, 733 So. 2dat 991. A suspicionthat
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aplan to kill existed is not enough. Besaraba v. Sate, 656 So. 2d 441 (Fla. 1995).

The CCPaggravating factor isintended to apply to“ execution or contract-style
killings” and will not be sustained where the evidence suggeststhat the murder was
aspontaneous reaction, or was committed whilein arage or panic. See Perry, 522
So. 2d at 820; Garron, 528 So. 2d at 361. Moreover, evidence offered in support of
the mental mitigating circumstances may negate the CCP aggravating factor.
Soencer v. Sate, 645 So. 2d 377 (Fla. 1994); see also Woods, 733 So. 2d at 991.

Here, the evidence wasinsufficient to prove that the murder wasthe product
of cool and calmreflection (cold), or that the defendant had acareful planto murder
the child before the fatal incident (calculated), or that the defendant exhibited
heightened premeditation. To the contrary, as discussed above with regard to the
avoid arrest aggravator, the evidence suggests that the murder was committed asa
spontaneous response, during a rage or panic, after the child began to cry. See
Garron, 528 So. 2d at 361(heightened premeditation not shown where the murder
appeared to be a spontaneous reaction); Geralds, 601 So. 2d at 1164 (evidence was
insufficient to prove CCP, wherethe fact that murder victim was bound rather than
immediately killed and that there had been a struggle suggested the reasonable
hypothesis that the murder was not premeditated).

Therewasa so expert testimony that Mr. Connor wasunableto think rationally,

and would become paranoid when under stress; that the crimewas committed under
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the influence of extreme mental or emotional disturbance; and that his capacity to
appreciatethecriminality of hisconduct and conform hisconduct to therequirements
of law wassubstantially impaired. (T. 806, 5449-50, 5469-70, 5569-71,5714). This
testimony negated the cold and cal cul ated components of CCP. See Spencer, 645 So.
at 384 (athough there was evidence that Spencer contemplated the murder in
advance, expert testimony offered in mitigation that defendant was unableto cope,
and would become paranoid, when stressed, negated the cold component of CCP);
Woods, 733 So. 2d at 991 (CCP not proved where the evidence was unclear asto
what happened at thetime of themurder and it appeared that dueto hislimited mental
ability the defendant’ s thinking may have been confused and irrational).
Theevidence doesnot show acold and cal culated planto commit murder, but
rather aseriesof impulsiveactsby amentally ill person whosejudgment and ability
tothink rationally were substantially impaired. Duringthesevera monthspreceding
the murders, Mr. Connor had been obsessed with the idea of reestablishing his
relationship with Ms. Goodine. In addition to other acts of harassment, he had
committed several burglaries of the Goodine home, taking only personal items
belongingto Ms. Goodine (such asher perfume, makeup, and toothbrush) but nothing
of real value. Although hewasconcernedthat Ms. Goodinewould becomeinvolved
with another man, heapparently did not perceive her elderly husband, withwhomshe

had years since ceased to have marital relations, asarival. Infact, Connor had told
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her that “if shewould go back to Larry he wouldn’t bother her anymore.” (T. 3762,
4593). Despite Mr. Connor’ s promise, the burglaries continued. (R. 118-19).

Thereisnoevidencethat Mr. Connor planned to murder anyonewhen hecame
to the Goodineres dence ontheafternoon of Thursday, November 19, 1992, or indeed
that he had any reason to believe that there would be anyone in the house. At that
time of the afternoon, Ms. Goodine was at work and her daughters were at school.
Therehad been no oneinthehouseuntil 2:30 p.m., when Mr. Goodine, who continued
to spend time at another residence, returned from there. (T. 3933, 3946). Mr.
Goodinewas attacked just inside the front door (T. 4003-5), which suggeststhat he
may havesurprised Mr. Connor inthe course of yet another burglary. That therehad
been no plan to commit murder is further evidenced by the fact that Mr. Connor
owned afunctioning firearm (T. 3921), Mr. Goodine had not been shot to death, but
wasbludgeoned with ablunt instrument, possibly the* crosswalk” of oneof thebroken
chairsin theliving room. (T. 3713).

Mr. Connor’ sstate of mind after thisunplanned murder isunlikely to have been
cool andrational. Although someeffort may been madeto clean up theobviousblood
stain on the carpet, the blood spatter on the wall unit and coffee table was left
untouched. Mr. Goodine' s head waswrapped in a blue bath robe taken from Ms.
Goodine sroom, and the body wasthen wrapped inaquilt. Althoughthetrial court

interpreted this as an attempt to avoid detection, the only testimony on this subject
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suggested that it was more likely an emotional responseto the fact that Mr. Connor
knew thevictim, and could not bear tolook at hisbody, asDetectivellarrozatestified.
(T. 3659).

That Mr. Connor’s thinking was substantially impaired at this time and
thereafter isclearly shown by thefact that, more than aday-and-a-half | ater, he had
not eiminated the evidencewhich ultimately convicted him, namely, hisbloody clothing
and shoesand theblood stainsinthe Cadillac. Far from concealing thisevidence, he
left hisbloody clothing onthefloor of the bedroom he shared with hiswife, and later,
when hewasallowed to dressbefore being taken to the police station for questioning,
he actually chose to put on the blood-stained socks and shoes he had been wearing
at the time of the murder. (T. 370, 397, 413, 441, 3969, 4097-98, 4118, 4291, 4296).

Therewascertainly no evidenceof any pre-existing plantokill JessicaGoodine
and, as set forth above with regard to the avoid-arrest aggravator, the evidence is
inconsi stent with thetheory that Mr. Connor decided to kill her when shecametothe
house. Thetrial court’s assumption that Mr. Connor abducted the child with the
purposeof killing her to eiminate her asawitness, and then spent afull day coldly and
calculatingly contemplating how to carry out themurder (R. 2201-2, 2205-6), issmply
speculation. Itisalsocontrary totherecord. Had that been thedefendant’ spurpose,
hewould havekilled Jessicaat the Goodine home, hewould not have allowed her to

gototheMerrit residenceto report that shewasleaving, or have abducted her infull

60



view of the neighbors and then taken her to the house he shared with hiswife and
three children.

Infinding CCP, thetrial court emphasized that the child had been manually
strangled and that thismanner of death wasnot instantaneous. (R. 2205). However,
this Court has repeatedly held that thisis not enough to prove CCP. See Hardwick
v. Sate, 461 So. 2d 79, 81 (Fla. 1984) (because CCP aggravator emphasizes cold
calculation before the murder itself, the fact that it took a matter of minutesto kill
victim by strangulation did not support finding thisaggravator), cert. denied, 471 U.S.
1120 (1985); Capehart v. Sate, 583 So. 2d 1009, 1015 (Fla. 1991) (rejecting
argument that because smothering takesseveral minutestokill thevictim, theact per
se qualifiesas CCP), cert. denied, 502 U.S. 1065 (1992); Holton v. State, 573 So.
2d 284, 292 (Fla. 1990) (murder by ligature strangul ation was not shownto be CCP,
where it “could have been a spontaneous act in response to the victim’ srefusal to
participate in consensual sex”); Castro v. Sate, 644 So. 2d 987, 991 (Fla. 1994)
(murder by strangulation and stabbing during robbery not CCP); Perry, 522 So. 2d at
820 (same).

Contrary to thetrial court’ sassertion (R. 2205), the fact that the murder was
committed afull day after the child was abducted does not indicate a heightened
premeditation. This delay, like the abduction itself, only compounded the risk of

detection. Infact, considered together with the fact that the murder was committed
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duringastruggle, whilethechild wascrying very hard, the prolonged delay suggests
that the murder was not planned, but was rather a spontaneous act of panic or rage.
See Geralds, 601 So. 2d at 1164 (fact that burglary victim was bound rather than
immediately killed indicated that the defendant had not planned to kill her and
committed the murder in arage after unsuccessful interrogation or after the victim
tried to escape).
1V

THE TRIAL COURT ERRED IN REJECTING THE

STATUTORY MENTAL MITIGATING

CIRCUMSTANCESAND FAILING TO GIVE EFFECT

TOUNCONTROVERTED MITIGATING EVIDENCE,

IN VIOLATION OF SECTION 921.141, FLORIDA

STATUTES, ARTICLE I, SECTION 17 OF THE

FLORIDA CONSTITUTION, AND AMENDMENTS

VIII AND XIV TO THE UNITED STATES

CONSTITUTION.

Initssentencing order, the court found that Mr. Connor suffered from organic
brain damage, paranoia, and “ someform of significant emotional disturbance,” and
that it was “apparent” that he was mentally ill and “serioudly troubled.” (R. 2207,
2214). The court further found that the evidence established the non-statutory
mitigator that Mr. Connor suffered froma“ mental or emotional iliness’ at thetimeof
the offense, and gave that mitigator substantial weight. (R. 2214).

However, the trial court rejected the statutory mitigators that “[t]he capital

felony wascommitted whilethe defendant wasunder theinfluence of extreme mental
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or emotional disturbance,” § 921.141(6)(b), Fla. Stat. (Supp. 1992), and “[t]he
capacity of the defendant to appreciate the criminality of hisconduct or to conform
hisconduct to the requirementsof law wassubstantially impaired,” §921.141(6)(f),
Fla Stat. (Supp. 1992). (R. 2214, 2216-17).

Thiswaserror because both of these statutory mitigating circumstanceswere
established by “a reasonable quantum of competent, uncontroverted evidence,”
including the testimony of two expert withesses whose opinions regarding the
defendant’ s mental state at the time of the crimes were unrebutted by other expert
testimony and were supported by the facts. See Knowlesv. State, 632 So. 2d 62, 67
(Fla. 1993) (“we have made clear that ‘when areasonable quantum of competent,
uncontroverted evidence of amitigating circumstanceispresented, thetrial court must
find that the mitigating circumstance hasbeen proved' ), quoting Nibert v. Sate, 574
So. 2d 1059, 1062 (Fla. 1990).

Thetrial court’ sconclusionthat, mentally ill and emotionally disturbed though
hewas, hismental illnesshad no bearing onthe commission of the crimes(R. 2214,
2215-16), iscontrary to thefactsintherecord and arbitrarily rejectsuncontroverted
expert testimony which supports application of the statutory mental mitigators. Its
discussion of thesemitigatorsrevea samisunderstanding both of theexpert testimony
and of theissue. Contrary to what that discussion suggests, the defensedid not have

to provethat the defendant was*“ psychotic” at thetime of the crimes, or that he had
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no capacity to understand the criminality of his actions. What the defense had to
show, and did show, wasthat the crimewas committed while under theinfluence of
amental or emotional disturbancewhich, whilelessthaninsanity, was*“extreme” in
thesensethat it was* morethan the emotionsof an averageman, however inflamed,”
Dixon v. Sate, 283 So. 2d 1, 10 (Fla. 1973), cert. denied sub nom Hunter v.
Florida, 416 U.S. 943(1974), and that themental disturbance* interfere]d] with but
[did] not obviate the defendant’ s knowledge of right and wrong,” id.
A.

THE TRIAL COURT ERRED IN REJECTING THE

UNCONTROVERTED EXPERT TESTIMONY

ESTABLISHING THE MENTAL MITIGATORS.

There was a consensus among the expert witnesses that Mr. Connor was of
low averageintelligence, suffered from some degree of brain damage and paranoid
thinking, and wasnot malingering. Therewasal so agreement that the defendant was
not legally insane. Opinionsdiffered asto whether he was competent to stand trial
and asto what label to place on his mental ilIness.

Only two experts-- Dr. Eisenstein and Dr. M osman -- addressed the question
of whether the crimeswere committed under theinfluence of amental or emotional
disturbance which, though lessthan insanity, could be considered “extreme” inthe

sense required by the statutory mitigator, and whether the mental disturbance

interfered with Mr. Connor’ sability to know right fromwrong. Dr. Eisenstein and



Dr. Mosman answered both questionsintheaffirmative. (T. 5469-70, 5569-71). All
the other expert witnesseslimited their evaluation and opinionsto the questions of
whether Mr. Connor was competent to stand trial and whether he wasinsane at the
time of the crimes.

Dr. Eisenstein and Dr. Mosman were al so the only expertsto give an account
of Mr. Connor’ sthinking process, and of how hismental deficienciesand paranoia
affect hisability tothink logically and act appropriately when under great stress. Their
conclusionsinthisregard -- that, because of hisorganic brain damage and paranoia,
heisunabletothink logically under stressor pressure, and will decompensate under
major stress -- were not contradicted by any other expert testimony. Indeed, the
major premises for that conclusion (the presence of organic brain damage and
paranoia) were accepted by other experts, and by the court. Their testimony asto
how the particular sort of brain damageinvol ved would interact with theunderlying
paranoiawas clearly a matter for expert rather than lay opinion, and there was no
expert testimony to the contrary.

The conclusions of Dr. Mosman and Dr. Eisenstein were based on extensive
testing, numerousinterviewswith Mr. Connor, interviewswith membersof hisfamily
and others, and review of policereports, employment records and other documents.
Dr. Eisenstein, an expertinthefield of neuropsychology, interviewed Mr. Connor on

numerousoccas onsover afive-year period (1993 to 1998), and conducted acomplete
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neuropsychological evaluation. (T.771-72, 781, 5416-18, 5488-89). Amongthetests
he administered was a neuropsychological battery to assess brain damage. This
battery covered all areas of brain functioning and was administered three separate
times (in 1993, 1995, and 1998), with nearly identical results. (T. 5456-57). Dr.
Mosman, a clinical psychologist specializing in neuropsychology, independently
assessed the results of Dr. Eisenstein’s testing, conducted testing of his own,
interviewed Mr. Connor in 1995 and 1996, spoke with Mr. Connor’s wife and
daughter, spokewiththeguardsat thejail, and reviewed thereportsof other doctors,
as well aswork records and police reports. (T. 5611-15, 5624-25, 5633, 5635-37,
5639-40, 5671-72).

Consistent with the observations of the other experts, Dr. Eisenstein and Dr.
Mosman found that Mr. Connor was of low averageintelligence (T. 577, 5451-52),
wasvery paranoid (T. 5449), and had brain damageto thefrontal |obeareaand right
parietal area. (T. 581, 774, 780, 5443-46, 5499, 5615, 5624, 5633-40). He was not
malingering. (T. 595, 5436-40, 5579, 5634, 5657). Tothecontrary, hestrongly desired
to appear completely normal and resented any suggestion that he was mentally or
psychologically impaired in any way. (T. 5438-40, 5484-85, 5502).

Dr. Mosman and Dr. Eisensteinarrived at similar diagnosesof thedefendant’ s

mental condition.® Their opinionsastoMr. Connor’ sstate of mind at thetimeof the

8Dr. Mosman diagnosed schizophrenia, paranoid type, and personality
change due to organic involvement (i.e., organic brain damage). (T. 582-83, 595-

66



crimeswere based on aclinical assessment of his mental functioning, particularly
when under stress. (T. 817-23, 5692, 5734-35). Boththeorganic brain damageand
the paranoiadistort Mr. Connor’ sperception and interpretation of events. Inaddition
to thiscumulativedetrimental effect upon hisability to processinformation, thebrain
damagea sointerfereswith hisability to control hisparanoiawhich, asaresult, may
at timesreach psychotic proportions. (T. 790, 806, 5449-50, 5492-95, 5498, 5500-1,
5532, 5551, 5575-76, 5661).

Becausethe damageto thebrainisto specific areas (thefrontal lobeand right
parietal areq) it affects some functions but not others. It impairs Mr. Connor’s
judgment and his ability to plan, organize, make decisions, weigh options and
aternativebehaviors, andto shift between different thought patternsor tasks(T. 780,
5445-48, 5459, 5639-40). It preventshimfrom accurately processinginformation and
from seeing things in their proper context. (T. 5449-50, 5661). Moreover, his
intellectual ability, whichis* subaverage even on agood day” (T. 5692), decreases
markedly under stress. The testing showed that Mr. Connor is unable to think
logically and sequentially when under stressor under the pressure of themoredifficult
tests administered. (T. 577-78, 5469, 5713).

Mr. Connor’ s perception and interpretation of eventsisalso distorted by his

96, 5662-64). Similarly, Dr. Eisenstein concluded that Connor suffered from
organic brain damage (T. 5458-59, 5492) and paranoid schizophrenia, secondary to
organic brain illness (T. 808, 814).
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paranoid thinking process, which consi stently leadshimtointerpret any threatening or
anxiety-producing event (such asthelossof hisjob, or thelossof hiscivil law suit) as
aconspiracy against him. (T. 5551, 5575-76). The content of his psychopathology
(that is, the precise nature of the conspiracy and theidentity of the conspirators) can
change, but the result is always the same: someone istrying to hurt him. (T. 798,
5575-76). AlthoughMr. Connor tries hardto control hisparanoia(T. 797), hisbrain
damageinterfereswith hisability to maintain that self-control, particularly when under
stress. (T. 5449-50, 5661). Mg or stressorswill cause him to decompensate, bringing
theunderlying paranoiato the surface, which, together with hismental deficiencies,
leadshimto actinanirrational and paranoid state. (T. 806, 5500-1). Dr. Eisenstein
testified that Mr. Connor experiences numerous, brief psychotic episodes; he will
decompensate and then recoup. (T. 806).°

Mr. Connor’ slife history showed aslow, ongoing deterioration in hismental
facultiesand in hisability to function. (T. 780, 5499-5500). The brain damage and
paranoia appear to have been present for most of Mr. Connor’s adult life, but his
IlInessremained sub-acute until about 1983 or 1984, and hewas ableto manage until
then. (T.583). By 1986, however, when Connor wasforty-four yearsold, the mental

ilInesswasclearly evident. (T. 5665-66). Dr. Mosman and Dr. Eisenstein noted that

°Dr. Eisenstein was referring primarily to episodes of decompensation
brought on by major stressors. (T. 806). But there were also other lesser, briefer
episodes. Thetria judge stated that she may have observed some of these, noting
that “he recoups from it fairly quickly.” (T. 823).
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inthe period of ayear or more preceding the crimes, there had been several external
stressorsof sufficient magnitudeto cause Mr. Connor to decompensate, includingthe
brutal murder of Mr. Connor’ sfather in 1991 and thelossof hislaw suitinMay 1992.
(T. 5500-1, 5669-70).

Thisaccount of Mr. Connor’ sthinking processand of the course of hisillness
Is consistent with the facts of the case and of hislife history. It was not refuted by
other experttestimony. Thetestimony of Dr. Jacobson, who, asthetrial court noted,
Isapsychiatrist with more than 30 years of experience, was generaly similar. Dr.
Jacobson testified that Mr. Connor was suspicious, mistrustful, grandiose, narcissistic,
extremely circumstantial when answering questions, and “very paranoid.” (T. 709,
729). He was not malingering. (T. 717). Dr. Jacobson also agreed that there was
evidence of organic brain damage, and that both this damage and the paranoia had
gotten worse over the years. (T. 714-15). It was likely that Mr. Connor’s
hypertension and vascular disease contributed to this deterioration. (T. 700). Mr.
Connor clearly had been more functional several yearsago: “Then thingsbegan to
kind of come apart. | don’t think that was just bad luck.” (T. 713-14).
TheTrial Court’sDiscussion of the Expert Testimony

Thetrial court evidently accepted much of thetestimony of Dr. Mosman and
Dr. Eisenstein, and, in particular, the conclusion that Mr. Connor suffered from

organic brain damage and paranoia. As stated in the sentencing order,
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TheCourt isreasonably convinced that the defendant
suffers from some type of organic brain syndrome and
paranoia. Histesting hasshown someevidenceof that; as
well as his actions in court evincing his perseverative
thinking in some areas, his mistrust of government, his
numerouslettersand statementsto the Court about thejail ,
hisclothing and the alleged perceived actionsof hisformer
attorney. All theseissuesareevidenceof anindividua who
Is seriously troubled, and to some extent, mentally or
emotionally ill.

(R. 2207).

However, while thus accepting two of the major premises for the experts
conclusion, the court rejected their opinion that the crimes were committed while
under theinfluence of extrememental or emotional disturbance, andthat Mr. Connor
lacked the capacity to appreciate the criminality of his conduct and conform his
conduct to therequirementsof law. (R. 2214, 2216-17). Thecourt likewiseappears
to haverejected their testimony concerning theeffect of the organic brain damageand
paranoia upon Mr. Connor’s ability to think logically when under stress or pressure.

The tria court’s discussion of the mental health testimony reflects certain
mi sunderstandings concerning thetestimony of the expert witnessesand of theissues
before the court at the penalty phase. Although the court noted that many of the
expertswhosetestimony it was considering had examined Mr. Connor for purposes
of determining hiscompetency (R. 2207), it failed to takethat fact into account when

evaluating their testimony and comparing it to that of Dr. Mosman and Dr. Eisenstein.

The court emphasized that Dr. Aynsley testified that Mr. Connor was ableto
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communicateinalogical and coherent manner, and that her owntesting (morelimited
than that conducted by Dr. Eisenstein) had found no “gross’ organic brain
dysfunction. (R. 2207). However, whenviewedinthe context of thequestionthat Dr.
Aynsley wasaddressing, namely, whether Mr. Connor wascompetent to proceedin
January 1998 (T. 2129, 2131, 2141), her testimony cannot be considered inconsi stent
with the conclusions of Dr. Eisenstein and Dr. Mosman regarding the defendant’ s
state of mind at the time of the crimes.

Dr. Ayndey didfind evidenceof braindysfunction. Shesmply did not think the
deficitswere so severethat they rendered Mr. Connor incompetent. (T. 2141-42).1°
Dr. Aynsley gaveno opinion asto thebehavior Mr. Connor might exhibit under stress
or pressure as aresult of his brain damage and paranoid thinking.

Likewise, Dr. Garcia sstatementsthat hewould not characterize Mr. Connor
asdelusional, that histhought processes appeared to belogical and coherent, and that
therewasevidence of minor organicity (R. 2211), wereall madeinthe context of an

evaluation limited to the questions of whether Mr. Connor was legally insane or

YHer statement that the dysfunction was not “gross’ evidently meant no
more than this. Theword “gross’ does not appear to be aterm of art -- itisnot in
Sedman’s Medical Dictionary (25th ed. 1990). Initsordinary dictionary senseit
can mean “total” or “unmitigated in any way, utter” or “glaringly obvious, flagrant”
or “broad, general.” American Heritage Dictionary (3rd ed. 1992). In those
ordinary senses, the absence of “gross’ brain dysfunction is consistent with the
testimony of Dr. Eisenstein and Dr. Mosman, who carefully noted that the damage
only affected specific areas of the brain, and emphasized the fact that Mr.

Connor’ s ability to function deteriorated dramatically when under stress.
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incompetent tostandtrial. Thus, Dr. Garciatestified that whileMr. Connor had alow
averagelQ, thecognitivedeficit wasnot “ of such magnitudethat hecannot tell right
fromwrong” (T.5757), and that theimpairment resulting from hisbrain damagewas
not so seriousthat Connor would not know right fromwrong when hecommitsan act
(T. 5753-54).

Theexperts' viewsonwhether various statements of the defendant reflected
mental ilInessor “delusiona” thinking must also be placedinthe context of thelevel
of dysfunction that the expertswerelooking for. Dr. Garciawould not characterize
Mr. Connor’s statements as delusional because, although they showed paranoid
ideation, they werenot based on* paranormal” beliefs(e.g.,in“Martians’), they were
not necessarily impossible, and he could modify them to someextent. (T. 838-39, 841-
43,5757). For example, Dr. Garciawaswilling to concedethat, if untrue, therewas
somegrandiosity in Connor’ sassertionthat hisincarceration had cost himamillion-
dollar investment in a projected hotel. However, he thought Connor’s detailed
explanation of hisbusiness plan was “very possible” and he was impressed by the
flexibility shown by Connor’ swillingnessto concede that perhapsthe losswas not
quite one million, but nearer to $800,000, because there would after all be some
expensesto pay. (T. 842-43). Evidently, Dr. Garciawas not giving Mr. Connor a
clean bill of mental health. He even accepted that someof Connor’ sstatements might

actually be paranoid delusions. (T. 870). Hesimply did not regard them as bizarre
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enough to justify the conclusion that Mr. Connor was legally insane.

Dr. Ayndey’ sdiscussionof Mr. Connor’ sstatementsreflectsasimilar focus.
Shefound that thethinking illustrated by Mr. Connor’ sletterswas*“abit unusua” and
noted that therewasa“very, very intense focus on issues not particularly related to
the court proceedings.” (T. 2133-34). Theitemwhich Dr. Aynsey found “the most
bothersome” was Mr. Connor’s large diagram of the resort he was supposedly
building, because it had nothing to do with the charges he was facing and was
evidence of grandiosity. (T. 2134-36). However, Connor gave what seemed to bea
logical reasonfor telling thejudge about hisresort, namely, to show that hewas* not
just anobody” but rather “ someonewho had substantial holdings.” (T. 2134-35). And,
inDr. Aynsley’ sopinion, what Mr. Connor had included in thelettersregarding the
legal procedures was “very coherent and also reality based.” (T. 2133-34).

Some of Mr. Connor’ soral and written communi cations-- which eventhetrial
court foundto evidencemental illness(R. 2207) -- areintheappellaterecord, and this
Court may judge to what extent they show agrasp of legal procedurewhichisboth
“coherent” and “reality based.” AmongMr. Connor’ sstatementswerethefollowing:

* Althoughthestateknew that therewasnothingtolink himtothe
crime, hehad been arrested and fal sely incarcerated becausethe police
discovered hehadfiled acivil lawsuit against the City of Miami Police

Department (R. 36, 450).

» Asaresult of hisfalseincarceration he had lost over amillion

dollarsworth of property, described as: “ 70 acers[sic] of Cattleranch,
Cattles, horses, pigs, Chickens, etc. 6-bedroom 4-bath home, sixty
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thousand in hotel accessory’ s[sic], 24-room hotel, restruant [sic], bar”
(R. 35).

» The police, the state, the guards, and his own attorneys were

using “ surreptitioustricks’ to have him declared incompetent and thus

deny himatrial (R. 402). Among these trickswas the employment of

psychiatriststofilefal sereports, thetheft by the guardsof court clothes

worth hundredsof dollars, thetheft by hiscounsel of abriefcasefull of

valuable coins and watches and other property worth over a hundred

thousand dollars, the sending of agents (by hislawyersand/or the State

Attorney’ sOffice) to convincehimto pleadinsanity (R. 402,421, 428-

33, 457; T.562-64, 669-70), and so on.

|n making these statements, Mr. Connor was not attempting to portray himself
asmentally ill. Hispurposewasto persuadetheexperts, thejudge, and (eventually)
the jury that he was completely competent and had no psychological or mental
problemswhatever, and that hewasactually innocent of the crimescharged. (T. 595,
699-700, 717,5438-40, 5485-85, 5502, 5579, 5634, 5657). 1t should also benoted that
nobody but Mr. Connor took his claims seriously. Indeed, the judge obviously
dismissed most of them (such as the idea that the competency hearing was a state
plot) (R. 402; T. 660-70)) as patently absurd.

Whether or not they should be labeled delusional*?, these statements fully

"They in fact seem to fit the usual definition of adelusion: “A fasely held
belief that cannot be influenced or corrected by reason or contradictory evidence.”
Michael A. Fauman, Sudy Guide to DSVI-IV (1994), 143. Dr. Garcia's
assertions notwithstanding, a delusion may be “nonbizarre,” that is, involve
“situations that could occur in everyday life’ as opposed to “fantastic situations that
could never occur in redlity.” Id.

Moreover, it is not necessary that the delusion be held “ utterly without
doubt”; partial delusions also exist, “in which the patient entertains doubts about the
delusional beliefs.” Harold |. Kaplan & Benjamin J. Sadock, Comprehensive
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corroboratethedescription of Mr. Connor’ sthought processgiven by Dr. Eisenstein
and Dr. Mosman. Characteristically, the process beginswith areal event, whichis
misperceived and misinterpreted, and emergestransformedinto abelief whichisfase,
outlandish, and, almost always, embedded intheframework of aconspiracy. Every
setback issooner or later brought into linewith hisunderlying paranoid belief system:
Theloss of hiscounty job was aconspiracy (hislabor union and his own son were
part of the plot); thelossof hiscivil law suit wasaconspiracy (thejudgewas bought
off); hisarrest wasaconspiracy (the police and the prosecution want to forestall his
civil suit, whichwill forcecity to pay himamilliondollarsfor theviolation of hiscivil
rights); the competency hearing and thedelay inbringing himtotria (which deprived
him of amilliondollars) arepart of the conspiracy, and everyone, including thejudge
and hislawyers, isonit. (T. 584, 587, 669-70, 687, 788, 5574-76, 5588, 5593-94, 5669-
70, 5694-95). Although adoubt may sometimes be entertained (hisloss may not be
exactly onemillion, maybeit wascloser to $800,000), theusual courseisfor thebelief
to becomemorefirmly fixed and extravagant (by the penalty phase, Mr. Connor had
not merely lost amilliondollarsinincome; he had actually spent that amount). The
record reveal s the same process at work over and over and over again.

As Dr. Mosman and Dr. Eisenstein testified, thisis not something that Mr.

Textbook of Psychiatry/VI (1995), 647. “Such doubts,” Kaplan and Sadock
explain, “may be seen during the slow development of adelusion, asthe delusionis
gradually given up, or intermittently throughout its course.” |d.
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Connor can set asideat will. Thisishow hethinks. Thereisno support for thetrial

court’ sassertion that hismental illnessexistsonly in areas other than thecrimes(R.
2214). The opinion of Dr. Mosman and Dr. Eisenstein regarding Mr. Connor’s
thought process and his state of mind at the time of the crimeswas not controverted
by other expert testimony. It wassupported by extensivetesting and interviewing, by
areview of the policereports, employment records, and other documents, and by the
factsof thedefendant’ slifehistory. Itwasalso, asset forthinargumentsiV(A) and
IV(B) below, consistent with the facts of the case. It could not be ignored. See
Spoencer, 645 So. 2d at 385 (error to reject uncontroverted expert opinions which
were based on psychological and personality tests, aswell asinterviews, examination
of theevidence, and areview of defendant’ slifehistory, school records, and military

records).

B.
THE TRIAL COURT ERRED IN REJECTING THE
STATUTORY MITIGATING CIRCUMSTANCETHAT
THE CAPITAL OFFENSEWASCOMMITTED WHILE
UNDER THE INFLUENCE OF EXTREME MENTAL
OR EMOTIONAL DISTURBANCE.
ThisCourt hasconstrued“ extreme mental or emotional disturbance”’ to mean

something “lessthaninsanity but morethan the emotionsof an average man, however
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inflamed.” Dixon, 283 So. 2d at 10. Theaggravator isreasonably established where,
ashere, thereisevidencethat the crimewas committed under theinfluence of mental
ilIness and the passions brought on by intensejeal ousy or an obsessivedesireto re-
establish abroken marital or romantic relationship. See Kampff v. Sate, 371 So. 2d
1007, 1008, 1010 (Fla. 1979) (defendant, a chronic alcoholic, was obsessively
concerned about regaining his former status as a husband, and this obsession
intensified when he began to suspect that his ex-wife was becoming involved
romantically with another man,; after threeyearsof continually harassing hisformer
wifeand begging her toremarry him, hefinally killed her at her place of employment);
Klokoc v. State, 589 So. 2d 219, 222 (Fla. 1991) (defendant who suffered from
bipolar affectivedisorder, of manictypewith paranoid features, killed hisdaughter in
order to spite his estranged wife); Farinasv. State, 569 So. 2d 425, 431 (Fla. 1990)
(defendant was obsessed with theideaof havingthevictimreturntolivewithhimand
wasintensely jeal ous, suspecting that shewasbecoming romantically involved with
another man). Such evidencehasbeen heldto establishthemitigator evenwherethe
murder did not occur in a heightened rage. Klokoc, 589 So. 2d at 222.

Here, the record shows that for months Mr. Connor had been obsessed with
theideaof reestablishing hisrelationship with Margaret Goodine, who had broken up
withhiminearly 1992 after averbal atercation. Hebecameintensely concerned that

she might becomeinvolved with another man. Hetold her that he would never see
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her with “nobody else.” (T. 3732). A series of acts of harassment began, which
finaly ended in the murders of Lawrence and Jessica Goodine. He would drive
slowly by Ms. Goodine's house. (T. 3925-26, 3950). One evening he was seen
shooting out thelight on her front porch. (T. 3739-31, 3921). Onanother occasiona
brick wasthrown through awindow, after averbal altercation between Connor and
Ms. Goodine. (R. 113). Onenight hethrew paint onthecar of Ms. Goodine’' scousin
Anita Webb, mistakenly believing that it belonged to a next-door neighbor he
suspected of being involved with Ms. Goodine. (T. 3736-38, 4508-9, 4518). Ms.
Goodineand her next-door neighbor, Alice M cLaughlin, received anonymousphone
callsinwhichthe caller threatened to kill Ms. Goodine and her daughter Karen. (T.
4600-1, 4604). Thecaller told Ms. Goodinethat “If Mr. Sebert is not at the Rolex
[bar] at 100’ clock, your daughter Karenwill bekilled.” (R. 111). After Ms. Goodine
obtained adomestic violenceinjunction against Mr. Connor in late August 1992, a
series of burglaries of her residence began. Nothing of real value (such as the
television) wastaken. Theonly thingsmissingwerepersonal itemsbelongingtoMs.
Goodine, such asthe sheetsfrom her bed, pillow cases, articles of clothing, linens,
makeup, and her toothbrush. (R. 108-9).

Although Mr. Connor was concerned that Ms. Goodinewould becomeinvolved
with some other man, he apparently did not perceive Mr. Goodineasarival. When

shepleaded with Mr. Connor toleave her alone, hetold her that “if shewould go back
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to Larry hewouldn’t bother her anymore.” (T. 4593, 4605). Nevertheless, when she
eventually asked Mr. Goodineto stay at the house, theburglariescontinued. By then,
it appears, Mr. Connor suspected that some conspiracy was afoot. He told Ann
Merrit (the neighbor across the street) that she and Mr. Goodine “had put down a
voodoo to break him and Margaret up.” (T. 3931).

Mr. Connor’ sreaction to the break with Ms. Goodine went well beyond “the
emotions of an average man,” and even beyond the emotions of an average man
inflamed by jealousy or rejection. Indeed, it went well beyond the conduct Mr.
Connor himself had shown thirteen yearsearlier, when Ms. Goodinefirst broke up
with him. On that occasion he apparently had not harassed her inany way. Nor had
Mr. Connor ever argued with Mr. Goodine, whom Margaret married after the break
up. (T. 3798). By contrast, in 1992, Mr. Connor responded to the break-up of his
renewed rel ationship with Ms. Goodine by embarking upon acourse of conduct for
which there isreally no precedent in his prior life history.

What had changed in the interval between 1979 and 1992 was Mr. Connor’s
mental condition. Despitehislow intelligence, brain damageand paranoid thinking,
Mr. Connor had managed to function adequately for many years. However, by the
mid-1980s -- as Dr. Eisenstein, Dr. Mosman, and Dr. Jacobson testified, and his
employment history confirms-- hisparanoiaand brain damage had progressedto the

point where he was no longer able to do this. (T. 583, 713-15, 5665-66). As Dr.
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Jacobsontestified, thingsbeganto “comeapart” and thiswasnot simply because of
bad luck. (T. 713-14).

At onetimeconsidered an exceptiona employee, hewasfired from hiscounty
jobin September 1986 because hisconduct resulted inthe*impairment of thewhole
unit.” (T.5706).* The county job had been amajor achievement, anditslosswasa
devastating blow, which, had he been able to do so, he would surely have avoided.
That job was what enabled Mr. Connor -- ablack man from asmall, impoverished
Caribbeanisland; aman plagued withalow 1Q, organic brain damage, and paranoid
thinking -- to buy alittlehouseandfulfill therole, inwhich hetook evident pride, of a
loving, supportive parent to his children.

Sincelosing the county job, Mr. Connor’ s major activity wasthe pursuit of a
civil suit against the City of Miami Police Department, based onthe claimthat hehad
been falsely arrested in 1989 for shoplifting a piece of chapstick and the arresting
officershad stolen ninehundred (or ninety-onehundred) dollarsfromhiswallet. (T.
586, 5559, 5592-93, 5669).

Sometimein 1988, Mr. Connor renewed hisrelationship with Ms. Goodine, who
had by then separated from her husband. (T. 3727, 3790-91). Mr. Connor spent time,

almost every day, at her house, gave her presents, and hel ped pay her bills. (T. 3727-

2Characteristically, Mr. Connor attributed the loss of hisjob to a conspiracy,
which encompassed not only his supervisors and fellow employees, but his labor
union and his son aswell. (T. 687, 5694-95).
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28, 3795-96). Hetreated her daughter Jessicaasif shewerehisown child. (T. 3800-
4,4513-15, 4602-3, 4606). Mr. Goodinewould occasionally cometothehouse. The
men did not fight or argue. (T. 3798, 3805-6).

Duringtheyear-and-a-half preceding thecrimes, Mr. Connor’ slifecontinued
itsdownwardtrend. In 1991, hisfather washackedto deathin Honduras. (T. 646-48,
5670). In February 1992, he had an argument with Ms. Goodine and a couple of
monthslater shebrokeoff their relationship. (R. 115; T. 3728-29, 4585). InMay 1992,
helost hiscivil suit against the City of Miami Police Department. (T. 586, 5669-70).

Mr. Connor’ s subsequent course of conduct, which culminated in the murders of
L awrence and Jessi caGoodine, wasnot ssmply theresult of theinflamed passions of
a jilted lover. It was the reaction of a diseased mind. Dr. Mosman’'s and Dr.
Eisenstein’ stestimony that the murders were committed under the influence of an
extreme mental or emotional disturbance was uncontroverted, well-supported, and
could not besummarily rejected. Spencer, 645 So. 2d at 385. Becausethisstatutory
mitigating circumstance was established by “ a reasonable quantum of competent,
uncontroverted evidence,” itwaserror for thetrial courttoreject it. Knowles, 632 So.
2d at 67; Nibert, 574 So. 2d at 1062.

The trial court improperly refused to give effect to this uncontroverted
mitigating evidence, reasoning that whilehismental illnessis*“ apparent,” themurders

weretheresult of Mr. Connor’s*“anger and hisneed for revenge and control” rather
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than hisillness. (R. 2214). Thecourt asserted that organic brain damage and paranoia
had not prevented Mr. Connor from establishing caring rel ationshipswith others, nor
fromleadinga“full andrich” life, nor from holding acounty job for many years, nor
from conducting anextra-marital affair (R.2211-12, 2214). Infact, however, asDr.
Mosman, Dr. Eisenstein, and Dr. Jacobson agreed, Mr. Connor’ scapacity tofunction
had deteriorated dramatically from thetime he successfully held down the county job
or conducted hisinitial romancewithMs. Goodine. Mr. Connor’ sincreasingly bizarre
and hostile conduct toward Ms. Goodine, likethebizarreand hostile conduct that cost
him his county job, was the product of his deteriorating mental state. Thereisno
record support for thetrial court’ sillogical conclusionthat Mr. Connor’ sbraindamage
and paranoiaaffected only other aspectsof hislife. Althoughtheburglariesmay have
been, asthetrial court said, theactionsof anangry, impulsive person (R. 2212), that
Isnot inconsi stent with the extensive, uncontroverted testimony that Mr. Connor was
under the influence of extreme mental or emotional disturbance.

Finally, according to the court, the fact that Mr. Connor purchased a black
Cadillacwhichwasnearly identical tothat of Ms. Goodine showed “[t]hemost chilling
type of planning” and was “clear evidence of Mr. Connor’s ability to plan and
understand the significance of hisactions” (R. 2213). The court speculated that the
Cadillac waspurchased pursuant toa“diabolical” schemetofacilitatetheburglaries

by making them easier to commit undetected. Therecord, however, isdirectly tothe
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contrary. Mr. Connor made no secret of his purchase of this car. Indeed, he
trumpeted thefact to Ms. Goodine' sneighborsand friends. Hetold Ms. Goodine's
best friend AnitaWebb that “ he was going to buy acar exactly like Margaret own”
(T.4510), and then, after hehad bought thecar, hedroveit dowly past Ms. Goodine' s
home, infull view of her neighbor Ann Merrit, who, ashemust haveknown, spent al
her time at home and kept a close watch on the activities in the Goodine residence.
(T. 3928). Buying this car is evidence of mental disturbance; it certainly is not
evidence of aclever schemeto commit burglaries undetected, or of thedefendant’s
rationality.
C.

THE TRIAL COURT ERRED IN REJECTING THE

STATUTORY MITIGATING CIRCUMSTANCE THAT

THE DEFENDANT’'S CAPACITY TO APPRECIATE

THE CRIMINALITY OF HIS CONDUCT OR TO

CONFORM HIS CONDUCT TO THE

REQUIREMENTS OF THE LAW WAS

SUBSTANTIALLY IMPAIRED.

The trial court not only rejected the statutory mitigator that Mr. Connor’s
capacity to appreciatethe criminality of hisconduct or to conform hisconduct to the
requirementsof law wassubstantially impaired, it gaveno consideration at all tothe
evidence of impairment. (R. 2215-16).

Asset forth above, inargument 1V (A), thetestimony of Dr. Mosman and Dr.

Eisensteinthat Mr. Connor’ scapacity to appreciatethe criminality of hisconduct and
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to conform his conduct to the requirements of law was substantially impaired (T.
5469-70, 5569-71), and their conclusionsthat, because of hisorganic brain damage
and paranoia, heisunableto think logically under stress, were not rebutted by other
expert testimony. Their testimony wasalso consistent with thefacts. If, asthetrial
court asserts, he was making an effort to hide the evidence of hiscrimes (R. 2215),
what heactually didinthisregard can only be considered to be evidence of substantial
impairment. Indeed, it amost appearsasif he wastaking “some pains’ to put the
evidencethat would convict him under thenose of thepolice. Although heknew from
hisconversationwith Detective Muriasthat the policebelieved ablack Cadillac had
been involved (T. 3959), he made no effort to remove the blood stains on the rear
seat. Although he had a day and a half to do so, he failed to get rid of the blood-
stained clotheshe had been wearing on theday of Mr. Goodine smurder, and instead
elected to leave them on the floor of the bedroom he shared with hiswife. (T. 370,
4291, 4296). When Detective Timesgave him permissionto get dressed beforebeing
taken to the station for questioning, he decided to put on the bl ood-spattered shoesand
socks he had been wearing at the time of Mr. Goodine’ smurder. (T. 397, 413, 441,
3969, 4097-98, 4118). As Detective Times emphasized:

[H]ewent on hisownfreewill, sel ected the clothing which

would include his socks, shoes, pants, whatever attire he

had on. It was hischoice asto what heworeto my office.

(T. 4098).

Thefact that, inretrospect, heis ableto seethat he hasdone somethingwrong,
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doesnot show that this capacity was unimpaired at thetime of the crimesor that he
was ableto conform his conduct to the requirements of law. Itisnot Mr. Connor’s
ability torecall eventsthat isimpaired, but, rather, hisability to think logically and
sequentially, particularly when under stress. (T. 5459-60, 5469).

Thetria court’ sobservationinrejecting thismitigator that Mr. Connor knew
how to usethelegal systemto obtain hisgoalslawfully actually contradictsthecourt’s
conclusion. Mr. Connor’ sobsessionwith hislawsuits, and hisexplanation for why he
was not succeeding (the conspiracy), arefurther evidence of hismental deterioration
and growing paranoia. Similarly, his letters to the court, in which he details the
varioussurreptitioustrickswhichthe conspiratorsagainst himwereusingtorailroad
him into a mental institution, are, as the trial court itself found (R. 2207), further
evidence of mental illness, not of capacity to function.

Because this statutory mitigating circumstance was established by “a
reasonable quantum of competent, uncontroverted evidence,” it waserror for thetrial
court to reject it. Knowles, 632 So. 2d at 67; Nibert, 574 So. 2d at 1062; see also
Soencer, 645 So. 2d at 385. Moreover, even if that were not the case, it was error
for the court to fail to consider the expert testimony of impaired capacity as
nonstatutory mitgation. See Sewartv. Sate, 620 So. 2d 177, 180 (Fla.), cert. denied,

510 U.S. 980 (1993); Jackson v. State, 704 So. 2d 500, 507 (Fla. 1997).
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V
THE TRIAL COURT ERRED IN FAILING TO FIND
THE STATUTORY MITIGATING CIRCUMSTANCE
THAT THE DEFENDANT DID NOT HAVE A
SIGNIFICANT PRIOR HISTORY OF CRIMINAL
ACTIVITY, IN VIOLATION OF SECTION 921.141,
FLORIDA STATUTES, ARTICLE I, SECTION 17 OF
THE FLORIDA CONSTITUTION, AND
AMENDMENTS VIII AND X1V TO THE UNITED
STATES. CONSTITUTION.

The trial court rejected the statutory mitigator that the defendant had no
significant history of criminal activity because, asstated by thecourt, “ the defendant,
prior tocommitting thecrimesinvolvedinthiscase, burglarized the Goodinehomeon
other occasions, made threatening and harassing phone callsto the Goodine Family,
and stalked Margaret Goodine,” and “also committed criminal mischief when he
mistakenly threw paint on the car of Margaret’ s friend because he thought it was
another man’scar.” (R. 2206).

However, al of this prior criminal activity was substantially related to the
murders, and accordingly could not beused asabasi sfor rej ecting the application of
this statutory mitigator. Craig v. State, 685 So. 2d 1224, 1231 (Fla. 1996).
Contemporaneouscriminal conduct cannot beconsidered asprior criminal activity.
Scull v. State, 533 So0.2 d 1137 (Fla. 1988).

In Craig, the manager of acattle ranch killed the owner of theranch after the

latter discovered that the defendant was stealing his cattle. Evidence of the
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uncharged cattle theftscommitted by the defendant was held to beadmissiblebecause
thetheftswererelevant to show the defendant’ s motive for committing the murder
and because they were not wholly independent of the murders but rather were an
integral part of the entire factual context in which the charged crimes took place.
Craigv. Sate, 510 So. 2d 857, 863 (Fla. 1987). Thetrial court found asamitigating
circumstancethat Craig had no significant history of prior criminal activity, rejecting
the state’ s argument that the cattle thefts should be considered in rebuttal of this
mitigating factor. This Court upheld thetrial court’s conclusion, holding that the
evidence in the record supported the trial court’s ruling that the cattle thefts were
substantially related to the murders. 685 So. 2d at 1231.

Here, asin Craig, thepurposeof introducing the collateral crimesevidencewas
to show the defendant’ s motive for committing the murders, and the context out of
whichthey arose. Accordingtotheprosecutor, thecollateral crimesshowed that the
motive for the murders was the defendant’ s anger at Ms. Goodine for breaking up
with him, and his desire to get back together with her. (T. 102-3). The court
apparently viewed this evidence asindispensabl e to the prosecution’ s case, stating:
“1 do not understand how the State can present their case, especialy with the
testimony of Margaret Goodine, especially based on their theory of prosecution,
without going into some of the prior situations.” (T. 105).

Becausethecollatera criminal conduct wassubstantially related to themurders,
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and anintegral part of thefactual context out of whichthemurdersarose, it waserror
to consider it as prior criminal history. Craig; see also Scull.
Vi

THE DEATH SENTENCE IS DISPROPORTIONATE,

IN VIOLATION OF SECTION 921.141, FLORIDA

STATUTES, ARTICLE |, SECTION 17 OF THE

FLORIDA CONSTITUTION, AND AMENDMENTS

VIII AND X1V TO THE UNITED STATES

CONSTITUTION.

This Court has recently reaffirmed that the death penalty is reserved under
Florida law for only those casein which “thecrimefallswithin the category of both
(1) the most aggravated, and (2) the least mitigated of murders.” Almeida v. State,
24 Fla. L. Weekly S336, 339 (Fla. July 8, 1999); accord Cooper v. State, 24 Fla. L.
Weekly S383 (Fla. July 8, 1999); Kramer v. Sate, 619 So. 2d 274, 278 (Fla. 1993).
The present crime, though horrible and senseless, is neither one of the most
aggravated nor the least mitigated of murders this Court has reviewed.

Thetrial court foundthat it wasapparent that Mr. Connor wasmentally ill and
serioudy troubled, and determined that thisfactor should begiven* substantial weight”
asnonstatutory mitigation (R. 2214). Thecourt aso found in nonstatutory mitigation
that Mr. Connor had been agood father to his children, that hewill diein prison if
given life sentences, and that he had adjusted to incarceration and was likely to

continue that behavior. (R. 2216-17).

The record shows (as set forth in Argument 1V above) that the crimes were
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committed under theinfluence of extrememental or emotional disturbance and that
Mr. Connor’ scapacity to appreciatethe criminality of hisconduct and conformtothe
requirements of law was substantially impaired. The record also shows that the
murders were the direct result of his mental illness.

For most of hislife, Mr. Connor has suffered from organic brain damage and
paranoidthinking. (T. 583, 700, 709, 729, 780, 5498-5500). Heisa so of low average
intelligenceand hasaspeechimpediment. Hecamefromasmall islandinoneof the
most impoverished countriesin Central America. But hewaswilling towork hard,
took pridein supporting hisfamily, and was determined to make abetter lifefor his
children. Despite hissubstantial social and mental disadvantages, by thelate 1970s
he had achieved, through hard work and self-control, a modest prosperity. He
obtained a job with the county and worked up to the position of heavy equipment
operator. He was an enthusiastic, punctual worker, and was well regarded by his
supervisors. (T.583,4767,5700-1). Hebought asmall housewherehelivedwith his
wifeand fivechildren. He encouraged his children to become educated and to lead
moral lives. (R. 2216). Two of them becamethefirst personsin hisfamily to obtain
college degrees. (T. 5341, 5379-80).

But asheentered middle age, hismental facultiesand ability to function were
slowly deteriorating, as aresult of the progressive worsening of his organic brain

damage and paranoia, towhich, Dr. Jacobson tetified, hishypertension and vascular
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disease likely contributed. (T. 700, 714-15). By 1986, when Mr. Connor wasin his
mid-forties, hiscapacity tofunction had deteriorated dramaticaly. (T. 713-14, 5665-
66). He was no longer the exceptional employee he once had been. He wasfired
from hiscounty job because hisincreasingly bizarre conduct impaired the operation
of thewholework unit. (T.5706). Thereafter, hewould only hold temporary jobs.
He was no longer ableto control his paranoia. He interpreted every setback (such
asthelossof hisjob, and, later, thelossof hiscivil suit against the city) astheresult
of aconspiracy. (T. 5551, 5575-76). Hebecame preoccupied with alaw suit against
the City of Miami Police Department for an all eged theft of several hundred dollars,
which, he said, had been taken from him during anillegal arrest for stealing apiece
of chapstick. (T. 586, 5559, 5592-93, 5669).

Afewyearslater, Mr. Connor’ slife, and mental state, took another turnfor the
worse. Inthemonthspreceding themurder, Mr. Connor suffered three major blows.
Hisfather was brutally murdered in 1991. (T. 646-48, 5670). Helost his civil suit
against thecity of Miami inMay 1992. (T. 586, 5669-70). Almost at the sametime,
Ms. Goodinebroke off her relationship with him. (T. 3728-29, 4585). Incontrast to
the equanimity Mr. Connor displayed when Ms. Goodine terminated an earlier
relationship with him, thistime Mr Connor became obsessed with reestablishing the
relationship and intensely concerned that she might become involved with another

man. He shot out thelight on Ms. Goodine sfront porch, threw abrick through the
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window, made threatening phone calls (including the puzzling threat that if “Mr.
Seburt” was not at the Rolex Bar at a certain time, Ms. Goodine and her daughter
Karenwould bekilled), and burglarized Ms. Goodin€e' shouse several times, taking
only personal items of no real value. He believed Mr. Goodine and aneighbor had
“put down avoodoo” to break up his relationship with Ms. Goodine,

Asset forthin Argument V, above, Mr. Connor had no significant history of
prior criminal activity until he began the pattern of bizarreand obsessive behavior that
tragically culminated in the murders of Lawrence and Jessica Goodine. Just ashis
deteriorating mental state had resulted in the loss of his county job, the murders
appear to have been the unplanned result of thismentally and emotionally disturbed
behavior, organic brain damage, and paranoiawhich, together, render Mr. Connor
unable to think logically or act appropriately when faced with highly stressful
situations.

Thereisnoevidencethat Mr. Connor planned to murder anyonewhen hecame
to the Goodineresidence on Thursday, November 19, 1992. Rather, it appearsthat
hewas surprised by Mr. Goodinewhile committing yet another burglary. Although
Mr. Goodine would stay at the house overnight, he would spend time at his other
household during the day, and Mr. Connor had continued to take Ms. Goodine's
personal items (R. 118-19). Thereisno evidence that Connor had reason to know

that Mr. Goodinewould bethere at thetime he cameto thehouse. Mr. Goodinewas
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killed by severa blowswith ablunt instrument, possibly part of abroken diningroom
chair, asthe prosecutor suggested. (T. 3713). Mr. Connor had never argued or fought
with Lawrence Goodine and did not view him asarival. (T. 3762, 3790-91, 3794,
3798, 3805-6, 4593).

When Jessica subsequently came home, she was allowed to go across the
street to ask the neighbor aquestion and totell her friend that shewasgoingtoleave.
(T. 3829, 3935). Mr. Connor then openly took her withhiminhiscar. (T. 3830). His
motivesfor taking her are not clear, but his actionswereinconsistent with aplan to
murder her. Mr. Connor loved and cared for Jessica as if she were his own child.
He had never threatened to harm her. The circumstances of the murder, over aday
later, suggest that it was a panicked reaction to the child' s crying. (T. 4706, 5321,
5329). There was expert testimony that, because of his organic brain damage and
paranoia, Mr. Connor could not think or act logically inasituation that had spiralled
out of control. Theonly two expertsasked to addressthe question concluded that Mr.
Connor committed themurder under theinfluence of extreme mental disturbance, and
that Mr. Connor’ scapacity to appreciatethecriminality of hisconduct or to conform
hisconduct to the requirements of law was substantially impaired. The opinions of
Dr. Eisenstein and Dr. Mosman in thisregard were not controverted by other expert
testimony, and were supported by extensivetesting andinterviewing, by areview of

police reports and other records, and by the facts of the defendant’ s life history.

92



These facts show the inapplicability of two of the aggravators found by the
court (CCP and avoid arrest, see Arguments Il and 11, above), and mitigate the
weight of theremaining aggravators, see Huckabyv. Sate, 343 So. 2d 29 (Fla. 1977)
(death sentence disproportionate where the heinous and atrocious manner in which
the crimewas committed and the great risk of harmto which membersof defendant’s
family were exposed were the direct consequence of hismental ilIness); Smalley v.
Sate, 546 So. 2d 720 (Fla. 1989) (frustrated by hisinability to stop hisgirlfriend s28-
month-old child from crying, thedefendant killed her by banging her head onthefloor
several times; despite valid HAC aggravator, the death penaty was held
disproportionatewheretherewasalack of significant prior criminal activity, andthe
defendant cared deeply for thechild, wasnot normally abusiveto children, felt genuine
remorse, was a willing worker and good employee, and his mental state was
apparently themajor contributing factor inthekilling); seealso Klokoc v. Sate, 589
So. 2d 219 (Fla. 1991) (defendant, who had an ongoing history of violencetowardshis
family, killed his daughter to spite his estranged wife; death penalty held
disproportionate despitevalid finding of CCP, whereathough the murder occurred
when the defendant wasnot in aheightened rage, it was unrefuted that hewasunder
extreme emotional distress, he suffered from bipolar affective disorder, manictype
with paranoid features, and he had no record of prior criminal activity); De Angelo

v. Sate, 616 So. 2d 440 (Fla. 1993) (despite CCP aggravator, and death by
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strangulation, death penalty not warranted wheretherewasevidenceof brain damage,
hallucinations, delusional paranoid beliefs, and mental disturbance).

ThisCourt hasreversed thedeath penalty in caseswheremultiple aggravators
were posed against comparablemitigation. See Blakely v. Sate, 561 So. 2d 560 (Fla.
1990) (longstanding marital discord culminated in an argument during which the
defendant bludgeoned his wife to death with a hammer; death penalty
disproportionate, despite HAC and CCP, where the court found no significant prior
history of criminal activity and the defendant had committed no prior ssimilar crime);
Farinasv. Sate, 569 So. 2d 425 (Fla. 1990) (felony murder (kidnapping) and HAC
Inaggravation; defendant’ sobsessive behavior and jeal ousy tended to establish that
the murder was committed under the influence of extreme mental or emotiona
disturbance and the murder was the result of a heated, domestic confrontation);
Wright v. Sate, 688 So. 2d 298 (Fla. 1996) (death disproportionate where defendant
with organic brain damageimpairing hisreasoning skillswasdistraught over losng his
children, brokeinto hisex-wife’ shomeand shot her, after shooting her sister inaprior
argument); Santos v. State, 629 So. 2d 838 (Fla. 1994), 629 So. 2d at 840 (death
disproportionatefor killing of defendant’ sestranged girlfriend and their 22-month child
where defendant was highly emotional, paranoid, and delusional, including complete
denial that he had committed the murders), appeal after remand by 591 So. 2d 160

(Fla. 1991); Mauldenv. State, 617 So. 2d 298 (Fla. 1993) (death disproportionatein
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double homicide of defendant’s ex-wife and her new boyfriend where defendant
suffered from untreated schizophreniaand depression); Fitzpatrick v. Sate, 527 So.
2d 809 (Fla. 1988) (death disproportionate despite prior violent felony, great risk,
felony-murder (kidnaping), avoiding arrest, and pecuniary gain aggravators where
defendant had brain damage and symptoms consi stent with schizophrenia); seeal so
Robertson v. Sate, 699 So. 2d 1343 (Fla. 1997)(death disproportionate in
burglary/strangul ation murder where defendant had substance abuse problem, history
of mental illness and borderline intelligence).

| ndeed, evenwherethe aggravating circumstancesincludeadiscrete, additional
homicide, this Court hasfound death to bedisproportionatein theface of substantial
mitigation, similar totheevidence presentedinthiscase. For example, in Almeida, the
defendant had two prior first-degreemurder convictions. Nevertheless, deathwasnot
aproportionate punishment intheface of the*three statutory and many nonstatutory
mitigators’ presentinthecase. 24 Fla. L. Weekly at S339. The Court noted that all
three of the homi cidesoccurred during asix-week period, duringwhich Almeidahad
been particularly upset dueto amarital crisis. Almeidahad been severely abused as
achild, resultinginalack of impulsecontrol. Mental health expertstestified variously
that hewas schizophrenic; suffered from amixed personality disorder with paranoid
features; severedepression; post-traumatic stressdisorder; and alcohol problems. Id.

In Cooper, the Court similarly set aside a death sentence despite the
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aggravators of felony-murder (robbery) and pecuniary gain, CCP, and prior violent
convictionfor anentirely discretefirst-degree murder, committed during asubsequent
robbery. Cooper’ smitigationwassimilar to Connor’ s(though morehotly contested
by thestate), including evidence of organic brain damage, low intelligence, and mental
ilIness (possible paranoid schizophrenia). 24 Fla. L. Weekly at S383. Cooper asohad
no prior criminal history (as of thecommission of hisfirst homicide). Althoughthe
trial judgein Cooper, likethetria court inthiscase, had rg ected both statutory mental
mitigating circumstances, thisCourt found the crimeto be* one of themost mitigated
killings we have reviewed.” Id.

Cooper isamore aggravated case than this. Whereas the homicidesin this
casewerethe culmination of anincreasingly bizarre course of conduct, fueled by Mr.
Connor’ sapparent agitation over Margaret Goodine' stermination of their rel ationship,
Cooper wasconvicted of killing two total strangersduring two, separateand carefully
planned robberies. ThisCourt hasrepeatedly recognized that killingsarisingfromthe
combination of adefendant’ smental and emotional impairmentsand highly emotional,
personal disputesarelessaggravated than the sort of well-planned, murder-for-money
homicide committed by Cooper. Moreover, while Cooper and Mr. Connor suffer
similar mental impairments, Mr. Connor hasalong history of strugglingto overcome
both his mental limitations and the extreme poverty from which he came -- and

succeeding for asubstantial timeinmaintaining gainful employment, providingfor his

96



family, and being a good father.

If death was not a proportionate penalty in Cooper, then it surely is not
appropriateinthiscaseinwhichthedefendant stands sentenced to diefor tragically
killingachild heloved ashisown, asaresult of hisdeteriorating mental state, growing

paranoia, and loosening grasp on reality.
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CONCLUSION
For theforegoing reasons, appel lant’ sconvictionsand sentence of death must
be reversed.
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