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PRELI M NARY STATEMENT ABOUT REFERENCES

The formof references enployed in the initial brief is
mai ntai ned here. In addition, the initial brief of appellant
and the answer brief of appellee are referred to with the

letters | B and AB.



Prejudice and materiality

There is undi sputed evidence in this case that the
prosecutor! brokered a deal between his star w tness, Jack
Mcdonal d, and the U S. Attorney’s office in exchange for
McDonal d’ s cooperation and testinony against Ventura. The
prosecutor then elicited false trial testinony from MDonal d
that he had received no deals “whatsoever” and that his only
notivation for testifying was renorse and a desire to provide
sone peace of mnd to the victims wdow Pages 47 through 50
of appellee’ s answer brief detailed the evidence agai nst
Ventura apart fromthe testinony of Jack McDonald. This

portion of appellee’ s argunent relied heavily on the testinony

!Appel | ee’ s answer brief contains the follow ng statenent:

Attorney Ray Stark was an Assistant State
Attorney involved in Ventura's prosecution,
and, to a |l esser extent, the prosecution of
Codef endant Wight. (R 497, 498). He was
i nvol ved “basically because there was a
wire involved.” (R 499). He was in the
case “from 1981. . .until 1988." (R 499).

This apparent mnimzation of M. Stark’s role in
Ventura's trial is puzzling. A quick ook at the index to the
trial transcript shows that a Rob Bobek exam ned two
relatively mnor wtnesses (M. Stark conducted the redirect
exam nation of witness Rathman) and M. Stark did all the
rest.

Also, M. Stark departed the state attorney’s office and
was in private practice at the tinme of Jerry Wight's trial
(this information cones fromthe deposition given by M. Stark
i n codef endant Wight's case).



of Reginald Barrett and Joseph Pike. The express purpose was
to show that the evidence, aside from MDonald s testinony,
was strong enough to support the conviction under Brady and
Strickland materiality and prejudice requirenments. Later, at
pages 53 and 54 of the answer brief, appellee nmade the sane
argunent about the Gglio issue, although, as pointed out
bel ow, the appellee used the wong materiality standard in
this portion of its brief.
The follow ng factual point is sonmewhat buried in the

initial brief, so it is enphasized here. At trial, Postal
| nspector Berger testified as foll ows:

Q Where was McDonald at this tinme?

A Vol usi a County Jail .

Q Did Ventura's flight affect M.
McDonal d’ s prosecution?

Q Yes, sir. It was our position

that we could not successfully

prosecute one w thout the other.

That is why we were so careful in

effecting the arrest within

thirty mnutes of each other in

Chi cago and Daytona. (D r. 572).
O course, events bore this assessnent out: MDonald was
di scharged on speedy trial grounds due to nonprosecution when
Ventura was not avail able, and Ventura was convicted and

sentenced to death when McDonald testified against him The
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point here is that the information which originally led to the
arrest of Ventura and McDonal d was that received by | nspector
Berger from Reginald Barrett and Joseph Pike in connection
with the federal bank scamcase. (Dir. 467-470). In other
words, the testinony that appellee nowrelies on to show that
evi dence apart from McDonald s testinony is sufficient to
preclude relief because of materiality and prejudice
requirenents is the same information which Berger already knew
when he concl uded that the evidence avail able was insufficient
to obtain a conviction agai nst either defendant, unless one
flipped against the other. It is respectfully submtted that
it would be difficult to sit back and dream up a better

ci rcunstance fromwhich to show prejudice and nmateriality.

It is also interesting to read these pages in the answer
brief describing the state’s case (apart from McDonal d’ s
testinony) with a notion for judgnent of acquittal in m nd.
The appel | ee characterized this evidence as “overwhel mng;”

t he undersi gned submts that the case would not have nade it
to the jury. As noted in the initial brief, the trial
prosecut or obviously was concerned about that as well. Wth
the trial inmnmnent, in other words knowi ng what he woul d be
able to present apart from McDonal d’ s testinony, the

prosecut or descri bed McDonald as a “crucial w tness” whose



“cooperation is essential.” (Letter to SAQ Septenber 25,
1987, Defense exhibit 3 at evidentiary hearing).

Wth regard to the argunent that MDonal d was i npeached
at trial and that evidence of a deal would have been nerely

cunul ative, (AB 52, 53) consider United States v. Rivera

Pedin, 861 F.2d 1522 (11th Cir.1988):

This is not a case in which the wtness

bi as becones irrel evant because the

w tness' testinony is fully corroborated,
nor is this a case in which the wtness
testi nony has been thoroughly inpeached and
proof of his bias would be nerely

cunul ative. See, e.g., Md eskey v. Kenp,
753 F.2d 877, 885 (11th Cir.1985) (en
banc), aff'd 481 U.S. 279, 107 S.C. 1756,
95 L. Ed.2d 262 (1987); United States v.

Ant one, 603 F.2d 566, 571 (5th G r.1979).
Rat her, as in Napue and Gglio, the
Governnent's case agai nst the accused
turned on the testinony of a single

W tness, Ream W have stated that the
prosecutor's failure to correct a w tness'
false testinmony will warrant a reversal
where, as here, the "estimte of the
truthful ness and reliability of the given
w tness may well be determ native of guilt
or innocence."__United States v. Cole, 755
F.2d 748, 763 (11th G r.1985) (citations
omtted). W acknow edge that Reanis
credibility had been eroded due to the
testinony the defense elicited from himon
cross-exam nation. The discl osure of
Reaml s conversation with MIIler, however,
woul d not have been nerely repetitious,
reinforcing a fact that the jury al ready
knew, instead, "the truth would have

i ntroduced a new source of potential bias."
Brown v. Wainwight, 785 F.2d 1457, 1466
(11th G r.1986). See also United States v.




Sanfilippo, 564 F.2d 176, 178 (5th
Cr.1977) ("A jury may very well give
great weight to a precise reason to doubt
credibility when the wi tness has been shown
to be the kind of person who m ght perjure
himsel f."[see infra]). [Enphasis added].

Berger testified that McDonal d was dying of cancer and just
wanted to “clear the air”(Dir. 489) when he gave a 1983
statenent to the authorities. This testinony was echoed by
McDonal d hinself in his grieving widow speech at the end of
redirect exam nation. The conplaint in these proceedings is
not nmerely that the existence of a deal on bond junping
charges was not disclosed, but rather that all of the letters
shoul d have been disclosed and the court shoul d not have been
lied to. In any case it would be a stretch to argue that
there is no reasonable possibility that the judgnent of the
jury woul d not have been affected by additional evidence that
the state’s star witness lied to the jury about receiving no
deal whatsoever, that he had earlier said he would “rot in
hel|” before he gave any testinony if he did not get a deal,
that a deal was in fact made, that the state had promsed to
provide future assistance in the witness's federal parole
process, and that the state covered the whole thing up. Mre
to the point, the inpeachnent that did occur at trial, which

t he appellee now cites to show that evidence of a deal would



be nerely cunmul ati ve, contained nothing about any deal with
the authorities. It was mainly a description of McDonal d s
shady past. The only inpeachnent directed specifically to
McDonal d’s trial testinony was descri bed by the appellee as
follows: “M. Cass further raised the spector [sic] of a

revenge notive against both Ventura and Codefendant Wight.”



(AB 53).2 Any tinme a prosecutor uses a flipped codef endant,
a jailhouse informant or the like, the prosecution is wse to
draw a distinction between the credibility of the witness and
the credibility of the witness’s testinony. This distinction
is reflected in the reasoning of the cases cited above. The
sanme situation exists here: the undisclosed evidence in this
case woul d have shown a “new source of potential bias,” and it
woul d have provided the jury with a “precise reason to doubt
credibility” in light of the inpeaching evidence that was

adduced whi ch showed McDonald to be “the kind of person who

m ght perjure hinself.” See also: United States v.
Sanfilippo, 564 F.2d 176 (5th Cr.1977):

The Governnent argues that Mori's prior
convictions sufficiently inpeached his
credibility so that the plea agreenent
woul d add nothing. The fact that the

hi story of a witness shows that he m ght be
di shonest does not render cunul ative

evi dence that the prosecution prom sed
immunity for testinony. A jury may very
wel | give great weight to a precise reason
to doubt credibility when the w tness has
been shown to be the kind of person who

m ght perjure hinself. Had the jury known
of the Governnent's prom se regarding the

2 Q (M. Cass): | would ask you, sir, did you
or did you not have sone feeling of rancor towards
M. Ventura as a result of the Federal bank scam
that resulted in your conviction?

A. (McDonal d): None what soever. (Dir.
669) .



El | sw ck case, conditioned as it was on
Mori's testifying against Sanfilippo, it

m ght wel|l have reached a different

deci sion as to whether Mri had fabricated
testinmony in order to protect hinself

agai nst another crimnal prosecution. Id
177.

Al so see Brown v. Wainwight, 785 F.2d 1457 (11th Cir. 1986)

(habeas appeal) (“We reject the state's contention that the
fal se testinmony was not material because it was nerely

cunul ative of Floyd's possible bias. In the norma
evidentiary sense cunul ative evidence is excluded because it
is repetitious. The testinony here did not nerely reinforce a
fact that the jury already knew, the truth would have

i ntroduced a new source of potential bias.”).

As noted in the initial brief, defense counsel did not
cross exam ne Jack McDonal d about whether he had received any
deal s in exchange for his testinony. Earlier in the trial,
Postal Inspector Berger had testified that McDonal d had gi ven
a pretrial statement w thout maeking any deals. Also, the
“none what soever testinony” had already been elicited by the
state during direct exam nation.

The undersi gned agrees with the factual observations nade
by Justice Marshall in Bagley:

Second, the court's statenent that Bagl ey
did not attenpt to discredit the w tnesses
testinony, as if to suggest that

i npeachnent evi dence woul d not have been

9



used by the defense, ignores the realities
of trial preparation and strategy, and is
factually erroneous as well. Initially,
the Governnent's failure to disclose the
exi stence of any inducenents to its

W t nesses, coupled with its disclosure of
affidavits stating that no prom ses had
been made, would lead all but the nost
careless lawer to step wde and cl ear of
gquestions about prom ses or inducenents.
The conbi nati on of nondi scl osure and

di scl osure woul d sinply | ead any reasonabl e
attorney to believe that the witness could
not be inpeached on that basis. Thus, a
firmavowal that no paynent is being
received in return for assistance and
testinmony, if offered at trial by a wtness
who is not even a Governnent enpl oyee,
coul d be devastating to the defense. A

w se attorney would, of necessity, seek an
alternative defense strategy. Marshall, J.
di ssenting, Id 473 U.S. 667, 689, 105

S. &t . 3375, 3387.

| ndeed, as argued in the initial brief, additional efforts by
def ense counsel to probe this area, given the denials by
Berger with regard to the pretrial statenent and then by
McDonal d in response to a direct question fromthe prosecutor,
woul d have probably constituted ineffective assistance of
counsel

Gglio materiality

The Appel | ee argues that:

[ Appel | ant] conpl ains, as he must in
asserting a Gglio claim that this
testinmony [that McDonal d had received no
deal s “what soever”] was fal se, the
prosecutor knew it was fal se, and the fal se

10



evi dence was so material as to have
probably caused a different result at trial
had it been disclosed. (AB at 51).
This is not an accurate statenent of the Gglio
materiality standard. The G glio standard was set out by this

Court in Routly v. State, 590 So.2d 397 (Fla. 1991):

If there is a reasonable probability that
the fal se evidence may have affected the
judgnment of the jury, a newtrial is
required. Gaglio, 405 U S. at 154, 92
S.C. at 766 (quoting Napue v. lllinois,
360 U.S. 264, 271, 79 S.Ct. 1173, 1178, 3
L. BEd. 2d 1217 (1959)). "The thrust of
Gglio and its progeny has been to ensure
that the jury know the facts that m ght
nmotivate a witness in giving testinony, and
that the prosecutor not fraudulently
conceal such facts fromthe jury." Smth
v. Kenp, 715 F.2d 1459, 1467 (11th GCir.),
cert. denied, 464 U.S. 1003, 104 S.C. 510,
78 L.Ed.2d 699 (1983); Id 400.3

The distinction between Bagley materiality and Gaglio

materiality is illustrated by a conparison of the majority and

Note United States v. Alzate, 47 F.3d 1103, 1110 (11th
Cr.1995) (ruling that standard of materiality [for such
clainms] is equivalent to the Chapman v. California, 386 U S
18, 24, 87 S.Ct. 824, 827, 17 L.Ed.2d 705 (1967), 'harnl ess
beyond a reasonabl e doubt' standard.™ Also: United States
v. Bagley (1985) 473 U S. 667, 679, 680, fn. 9, 105 S. Ct
3375, 3382, fn. 9, 87 L.Ed.2d 481: "The Court in Chapman
noted that there was little, if any, difference between a rule
formul ated, as in Napue, in terns of ' whether there is a
reasonabl e possibility that the evidence conpl ai ned of m ght
have contributed to the conviction, ' and a rule ' requiring
the beneficiary of a constitutional error to prove beyond a
reasonabl e doubt that the error conpl ai ned of did not
contribute to the verdict obtained”.

11



di ssenting opinions in Craig, infra. |In contrast to the

factual scenario presented in the Craig dissent, this case
contains record exhibits proving that a deal for testinony was
made and flatly false trial testinony: “none whatsoever.” The
point was made in the initial brief that:

As noted by this Court in Craig v. State, 685 So.2d 1224 (Fla.

1996), citing Giglio: “If there is a reasonable possibility that the false
evidence may have affected the judgment of the jury, anew trid is
required.” It would be difficult to argue that the false evidence in this
case could not have reasonably affected the judgment of the jury given
that it was elicited, exploited and dramatized precisely for that
purpose. | B, 38.

The deal *
The appel |l ee argues that the deal with MDonald not to
pursue a federal bond junping charge was de m ninus. At page

52 of the answer brief appellee argues:

Al t hough the federal governnment apparently
did not pursue a bond junping charge

agai nst McDonal d, “that’s not unusual,
because that’s a relatively mnor charge,”
and McDonal d “al ready had 15 years of
sentence. . .” (R 513). Al though M.
Stark told McDonal d he woul d make any
cooperation known to the federal parol

“Footnote 13 of the answer brief states: “Further, as
Ventura admts, the prosecutor’s letter to the federal
official made it clear that no prom ses had been nade to
McDonal d to procure his testinmony.” This conpletely
m srepresented the argunent nade in the initial brief. In
fact, the undersigned discussed that letter in light of the
ot her evidence in the case and argued on the next page that it
was a “fraud.” (1B 41). 1bid AB footnote 14.

12



[sic] officials, if asked, he would have
done so “one way or another. . .anyway.”

(R 515). Thus, it is clear that the
prosecutor, too, regarded these discussions
as too insignificant to consider. Id.

McDonal d failed to surrender hinself to serve a sentence
that had al ready been inposed. At |east at present,
prosecution for failure to report to serve a sentence would
proceed under 18 USCA s 3146, which in this case apparently
provides for a sentence of up to five years to run consecutive
to the underlying sentence. USSG 8§ 2J1.6 , 18 U S.C A
provides that failure to report to serve a sentence is a base
11 offense, rather than |evel 6 which would be the case for
other failures to appear. Note 3 to this section states
t hat :

3. In the case of a failure to

appear for service of sentence, any term of

i nprisonnment inposed on the failure to

appear count is to be inposed consecutively

to any termof inprisonnent inposed for the

underlying offense. See § 5GL.3(a). The

guideline range for the failure to appear

count is to be determ ned i ndependently and

t he grouping rules of 88 3Dl.1- 3D1.5 do

not apply.
USSG § 4A1.2, 18 U. S.C. A provides that “For the purposes of
8 4A1.1(d) and (e), failure to report for service of a
sentence of inprisonment shall be treated as an escape from
such sentence.” A conviction for failure to report is also a

negative factor for parole consideration. 28 CFR s 2. 20.

13



In any event, appellee argues that the deal was de

m ni nus because the federal authorities do not often pursue
bond junping charges. This argunment sonehow overl ooks the
fact that the federal authorities threatened to do just that.
In fact, the letter confirmng the deal sent by the US
Attorney contains both a carrot and a stick — and expressly
warns that charges woul d be pursued in McDonald s case if he
did not cooperate with the state:

Pursuant to your request, nmy office wll

not pursue bond-j unpi ng charges agai nst

Jack McDonald as | ong as he cooperates

fully with your office in the upcom ng

mur der case referred to in your letter of

Septenber 25, 1987. Should M. MDonal d

fail to testify truthfully in that case or

in sone other way fail to cooperate with

your office, we will then be free to pursue

bond-j unpi ng char ges.
Letter from M. Valukas of the United States Attorney for the
Northern District of Illinois to M. Stark dated Cctober 5,
1987, (Defense exhibit 3 at the evidentiary hearing). | t
m ght be noted that the likeliest reason for reducing this
deal (and threat) to witing was to have sonething to show

McDonal d.

Actual know edge under Gglio

14



Appel | ee argues that in asserting a Gglio claimthe
proponent nust prove actual know edge on the part of the
prosecut or:

[H e conplains, as he nmust in asserting a

Gglioclaim that. . . the prosecutor knew
it [ McDonal d’ s “none what soever” testinony]
was false. . . .The State submts that just

as McDonal d m ght have regarded the
di scussi ons about the bond junping charge
and parol [sic] assistance too

insignificant to consider a “deal,” the
prosecutor m ght have done so as well.”
(AB 51).

The undersi gned addressed this potential argunment in the
initial brief as a factual matter and, given the totality of
ci rcunst ances shown on this record, characterized it as
“absurd.” That stands. Nevertheless, even if appellee is
right in arguing that the existence of the deal that the
prosecutor had formally requested in witing fromthe US
Attorney’s Ofice had sonehow slipped his mnd during the
trial, or that brokering a quid pro quo agreenent by the
federal authorities not to pursue felony bond junping charges
i n exchange for testinony sonehow does not constitute a
“deal ,” or that a prosecutor trying a first degree nurder case

seeking the death penalty did not know Gglio.> or that the

At the evidentiary hearing the prosecutor replied to a
question about his obligation to correct false information
that he had knowingly elicited by saying, “Were you have an
(continued...)

15



prosecutor thought the whole thing was too trivial to
consider, the prosecutor is charged with constructive
know edge.

A prosecutor is held to know of perjury if he should have
known of its existence; by this standard, even if the fal se
testinmony relates only to the credibility of a Governnent
w tness and ot her evidence has called that w tness
credibility into question, a conviction nust be reversed when
there is any reasonable likelihood that the fal se testinony

coul d have affected the judgnment of the jury. Spicer v. Warden

of Roxbury Correctional Institute, (US Dist. . M. 1998) 31

F. Supp. 2d 509

The governnent's duty to disclose this evidence
enconpasses not only material that is in the possession of
the prosecutor, but also material that is "known to others
acting on the governnment's behalf in the case, including the

police."_Kyles v. Witley, 514 U S. 419, 437, 115 S. . 1555,

1567, 131 L.Ed.2d 490 (1995); see United States v. Sutton, 542

F.2d 1239, 1241 n.
2 (4th CGr.1976) (inputing F.B.1. agent's know edge to federal

prosecutor for Gglio purposes (quoting Barbee v. Warden, 331

>(...continued)
obligation.”(R 511).

16



F.2d 842, 846 (4th Cr. 1964) ("The police are also part of
the prosecution, and the taint on the trial is no less if

they, rather than the [prosecutor], were guilty of the

nondi scl osure.")); Stano v. Dugger, 901 F.2d 898, 903 (11th
Cr.1990) (if detective was part of prosecution team his
know edge woul d be inputed to prosecutor's office); United

States v. Agurs, 427 U S. 97, 96 S.Ct. 2392, 49 L.Ed.2d 342

(1976) (The government nmay be responsible even if the
prosecutor did not actually know the testinony was perjured,
but should have known). 1d, 427 U S. 97 at 103, 96 S.Ct. at
2397.

Gglio makes clear that it is irrelevant whether the
particular attorney who tried the case was aware of the deal:
"(W het her the nondi scl osure was a result of negligence or
design, it is the responsibility of the prosecutor. The
prosecutor's office is an entity and as such it is the
spokesman for the Governnent. A prom se nmade by one attorney
must be attributed, for these purposes, to the Governnent."
405 U. S. at 154, 92 S .. at 766.

It stands to reason that know edge of M. Stark’s actions
can be inputed to M. Stark, whether he renmenbered them or
understood their significance or not.

The prosecutor’s obligations

17



Gglio
It was flatly inproper for the prosecutor to elicit the

fal se “none whatsoever” testinony and then reenphasize,
exploit and dramatize it with MDonald s grieving w dow
speech. This is true in this case regardl ess of whatever
def ense counsel knew, did not know, did or did not do about
it. The federal courts permt an exception to the prosecutor’s
obligations where it is shown that defense counsel had actual
know edge of a governnment witness’'s perjured testinony and
where the prosecutor did not exploit that testinony. On the
ot her hand, the Eleventh Circuit considered a case where
def ense counsel knew about a governnment w tness’s perjured
t esti nony® and di d not hi ng:

The issue in this appeal is whether the

failure of the prosecutor to correct the

perjured testinony of the governnent's

essential wtness, and her capitalizing on

it in her closing argunent, when defense

counsel is also aware of the perjury and

does not object to it, requires a new

trial. The district court denied the

defendant's notion under 828 U. S.C. 2255.

We di sagree and vacate the judgnent of
convi ction.

°The witness fal sely denied the existence of a pronise not
to prosecute for past perjured testinony and to make known his
cooperation in a post trial notion to mtigate.

18



DeMar co V.

United States, 928 F.2d 1074 (11th Gir.1991).

DeMarco court distinguished its case fromthose where

know edge

bur den:

by defense counsel relieved the prosecution of

Wil e the prosecutor concedes that she
shoul d have asked for a bench conference to
note the existence of the Vance agreenent,
the governnent insists that its failure to
correct the fal se evidence should be
excused because defense counsel had been

gi ven the discovery letter informng him of
the prosecutor's prom ses nmade to Vance and
was therefore in a position to correct the
fal se evidence by asking specific questions
on cross-exam nation and by introducing the
letter into evidence. To support its
position it relies on_United States V.

| verson, 648 F.2d 737 (D.C. G r.1981);
accord Ross v. Heyne, 638 F.2d 979 (7th
Cir.1980), and United States v. Meinster,
619 F.2d 1041 (4th G r.1980) hol ding that
there is no violation of due process
resulting from prosecutorial non-disclosure
of false testinony if defense counsel is
aware of it and fails to object. The
government al so submts that the principle
of Brady v. Maryland, 373 U.S. 83, 83 S.C
1194, 10 L. Ed.2d 215 (1963) was not

vi ol at ed because there was no suppression
by the government of evidence favorable to
DeMarco since his counsel had know edge of
t he perjury.

C. The Government's jury argunent.

Di stinguishing this case fromthose relied
upon by the governnent is the added
inportant factor that in the prosecutor's
summation to the jury, she not only adopted
Vance's perjured testinony, but capitalized
onit. Id, 1076.

19
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In the cases where no due process violation was found to exi st
because defense counsel knew of the perjured testinony and
failed to object to it, defense counsel was al ways shown to
have had actual know edge by reference to sone statenent or
other pretrial event denonstrating the fact on the record.
E.g. lverson(“[T]he right of the defendant to discl osure by
the prosecutor is deened waived if defense counsel with actua
know edge of the plea agreenent or sentencing status

i nformati on chooses not to present such information to the
jury”); Heyne ([A]lthough defense counsel knew that
codefendant's testinony denying that he was testifying
pursuant to a plea agreenent was fal se, petitioner had not

wai ved her claimby failure to object at trial where she was
unawar e of such fact and failure of counsel to correct such
fal se testinony was not part of a conscious defense strategy);
Mei nster ( “Thus, defendants had information fromthe very
office that nade the "deal"” with Purvis, yet were content to
accept until after trial the denials of the North Carolina
prosecutor.[Footnote omtted] W think appellants waived
their objection to Purvis' testinony by waiting until after
trial to bring the question to the attention of the trial
judge. N. 8 The authorities upon which appellants rely are

prem sed on the defense's ignorance of the undisclosed deal “
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[ enphasis added] ); also Routly v. Singletary, 33 F.3d 1279,
1285(11th G r.1994) (“Routly first argues that the prosecutor
knew that O Brien was testifying fal sely when she stated
during trial that she had not been charged or arrested in
connection wth the death of Bockini. [Record citation
omtted] [Id n.6:] Defense counsel was also aware, however
that O Brien's testinony concerning this natter was subject to
i npeachnment. During O Brien's deposition taken on July 9,
1980, defense counsel asked O Brien "[h]ad you recently been
charged with second degree nurder in reference to the death of
Ant hony Bocki ni ?" to which she responded "Yeah." Deposition
of Colleen OBrien, July 9, 1980, at 52, lines 14-17. There
is no violation of due process resulting from prosecutori al
non- disclosure of false testinony if defense counsel is aware
of it and fails to object”). Sub judi ce, defense counsel did
not have actual know edge that the “none whatsoever” testinony
elicited by the state was fal se, and, as in DeMarco, the
prosecution, instead of either correcting the fal se testinony
or at least just letting it pass, reenphasized and exploited
the false testinony by eliciting the grieving w dow speech.

Mor eover, although the prosecutor here did not expressly argue
t hat McDonal d had not nmade any deals with the state in

exchange for testinony in his closing argunent, he did argue
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McDonal d’s credibility (specifically the credibility of his
testinmony) in a general way throughout the argunent. (E.g.
Dir. 796 to 799). And, as pointed out by the undersigned here
and in the initial brief, the obvious reason for the grieving
w dow speech (and its location at the end of redirect) is
credibility. According to the authorities cited, a prosecutor
m ght be excused a Gglio violation if it could be shown from
the record that defense counsel had actual know edge of the
perjured testinony and did not act on it for strategic
reasons, although even that exception would not apply here
because the prosecutor reenphasi zed and exploited the fal se
testimony with the grieving wi dow speech. The record here is

cl ear and i ndi sputable that defense counsel did not have that

knowl edge. See also, MIls v. Scully, 826 F.2d 1192, 1195 (2d
Cir.1987) (Even where defense counsel is aware of the falsity,
there may be a deprivation of due process if the prosecutor

reinforces the deception by capitalizing on it in closing

argunent, _United States v. Valentine, 820 F.2d 565 (2d

Cir.1987);__United States v. Sanfilippo, 564 F.2d 176, 178

(5th Cr.1977), or by posing m sleading questions to the

witnesses, United States v. Barham 595 F.2d 231, 243 n. 17

(5th Cr.1979)); Commonwealth v. Glday, 382 Mass. 166, 177

415 N E. 2d 797, 803 (1980) (stating that "the prosecutor was
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not excused fromhis duty of disclosure by the lack of a
formal agreenent with the witness, nor is it dispositive that
[the witness] was less than fully informed of any benefit to

be gained"); Glday v. Callahan, 59 F.3d 257, 269 (1st

Cr.1995) (disclosure of "understandi ng" between defense
counsel and prosecutor "would have permitted the jury
reasonably to infer that, even if the 'wnk and nod' deal had
not been explicitly conmmunicated to [the wi tness], he nust

have been given sone indication that testinony helpful to the

gover nnment woul d be hel pful to his own cause"), cert. denied,
516 U. S. 1175, 116 S.C. 1269, 134 L.Ed.2d 216 (1996); People
v. Lester, (Mch. App. 1998) 591 N.W2d 267 (the prosecutor's
due process duty to report to the court whenever governnent

wi tnesses |ie under oath is not vitiated when defense counsel
is or should be aware that the testinony is fal se and does
nothing. U S.C A Const.Arend. 14.);

When a state wi tness answers questions on
either direct or cross exam nation falsely,
the district attorney general, or his
assistant, has an affirmative duty to
correct the false testinony. See_Gglio v.
United States, supra; Napue v. Illinois,
supra; Blanton v. Bl ackburn, 494 F. Supp.
at 900 ("it is the responsibility of the
prosecution to correct the evidence");

Hall v. State, 650 P.2d at 896 ("[d]ue
process ... inposes an affirmative duty
upon the State to disclose fal se testinony
whi ch goes to the nerits of the case or to
the credibility of the witness"). \Wether
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the district attorney general did or did
not solicit the false testinony is
irrelevant. United States v. Barham 595
F.2d 231 (5th Gr.1979). However, if the
prosecution fails to correct the fal se
testimony of the witness, the accused is
deni ed due process of |aw as guaranteed by
the United States and Tennessee
Constitutions. Gaqglio v. United States,
405 U.S. at 153-154, 92 S. . at 766, 31
L. Ed. 2d at 108; Napue v. lllinois, 360
US at 269, 79 S.C. at 1177, 3 L.Ed.2d at
1221. I n Napue the Suprene Court said:

First, it is established that a

convi ction obtained through use of

fal se evidence, known to be such by

representatives of the State, nust

fall under the Fourteenth

Amendnent.... The sane result

obtai ns when the State, although not

soliciting fal se evidence, allows it

to go uncorrected when it appears...

(Gtations omtted).

| d.

This rule applies when the fal se testinony
IS given in response to questions
propounded by defense counsel for the
pur pose of inpeaching the witness. Gaqalio
v. United States, supra; Napue v.
I[Ilinois, supra; Canpbell v. Reed, 594 F.2d
4, 7 (4th Gr.1979)

State v. Spurlock, 874 S.W2d 602, 612 (Tenn.Cri m App. 1993).

Br ady
Appel | ee al so argues that the Brady claimfails in part
because the evidence of a deal could have been obtai ned

t hrough due diligence on the part of defense counsel. AB 46
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The record on direct appeal contains a demand for
di scl osure, which in turn contains a general request for
excul patory material, filed June 24, 1986, (Dir. 919), and the
state’s answer to the demand filed March 31st, 1987. (Dr.
927). The answer listed Jack McDonald with “address unknown.”
It also contains a list of papers and tangi bl e objects, which
does not contain any of the letters at issue here. The answer
al so has “None” checked at line (k): “Information tending to
negate guilt of the accused.” It authorizes defense counsel
to make an appointnment to inspect and copy the docunents
di scl osed by the state. The record does not contain any other
di scovery pleadings; in particular, it does not contain any
amendnents to the answer or additional discovery notices.

The prosecutor testified at the evidentiary hearing that
the letters at issue here, presunmably including the Cctober 5,
1987 letter confirmng that bond junping charges had been
dr opped pursuant to his request, would have been kept in his
(the state attorney’s) file, and that the state at the tine
had an “open file policy.” This he described by saying that
their file was available for copying and i nspecti on whenever
def ense counsel nade an appointnment to do so. (R 515, 516).
As he put it, “. . . if it was in the file, it was in the

file, and he woul d have had access to it.” (R 517). On the
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other hand, M. Stark said that he did not know whet her the
letters had been in the file or not:

A All I"'msaying is that if it was in
the file, it was in the file, and he woul d
have had access to it.

Q Can’'t testify that it was?

A As far as | knowit was in the file,
unl ess sonebody got it out of the file.
didn't squirrel them away and hi de them
They were all in the file.

Q |’ m not saying you did either

i nadvertently or intentionally, but you
don’t know if M. Cass got those letters,
and we don’t know if they were even
accessible to him

You can’'t testify to that today in
court, can you, with certainty or anything
el se?

A VWhat | can testify to is that we had
the open file policy. Exactly when Ray may
have | ooked at the file and got his

di scovery, when he subsequently cane back
and got nore discovery, | can't tell you
what dates he was there, unless | can see
inthe file where he m ght have witten
when he got the discovery.

Then we'd have to check the dates as
to what nay have been or not been in the
file at that tine.

Q | understand that you have an open

file policy. But you cannot today testify
that the letters that are in question —

* * *
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Q You cannot testify today that those
letters were in fact inthe file that was
accessible to M. Cass prior to the trial.

A. | don’t know what was in the file at
that time. (Dir. 517, 518).

On the other hand, defense counsel stated that he had probl ens
with what he ternmed the "so-called" open file policy of the
state, that what he needed to get out of themwasn't there.

(R 584). He also testified unequivocally that he was not
aware of any communi cations between the state and federal
authorities at all, or of any deals or negotiations. Both
counsel for the state and defense said at the evidentiary
hearing that their nenories had faded due to the passage of

tinme. In Ventura v. State, 673 So.2d 479, 481 (Fla. 1996)

this Court stated: “This case has been extensively del ayed,
primarily due to the failure of governnental entities to
provi de public records requested pursuant to chapter 119,
Florida Statutes (1993).” As discussed in the initial brief,
the trial court made no specific findings as to any Brady
nondi scl osure i ssues.

A prosecutor has a constitutional duty to disclose
material, excul patory evidence to the defense, regardl ess of
whet her defense counsel nakes a specific request.__ United

States v. Bagley, 473 U S. 667, 682, 105 S. Ct. 3375, 87

L. Ed. 2d 481 (1985); Brady v. Maryland, 373 U S. 83, 87, 83
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S.C. 1194, 10 L.Ed.2d 215 (1963). The duty extends not only
to information relevant to guilt, but also to evidence that
woul d tend to inpeach the prosecution's witnesses. Bagley,

473 U.S. at 676, 105 S.Ct. 3375; Gglio v. United States, 405

U S. 150, 154, 92 S.Ct. 763, 31 L.Ed.2d 104 (1972).

A breach of that duty viol ates due
process when: (1) the prosecution
suppressed i npeachnent evi dence that was
actually or constructively inits
possessi on, regardl ess of the good or bad
faith of the prosecutor; and (2) the
suppressed evidence was material. Brady,
373 U.S. at 87, 83 S.C. 1194; see also
Kyles v. Wiitley, 514 U. S. 419, 115 S.C
1555, 131 L.Ed.2d 490 (1995); Paradis V.
Arave, 130 F.3d 385, 392 (9th Cr. 1997).
Evidence is material if thereis a
"reasonabl e probability that, had the
evi dence been disclosed to the defense, the
result of the proceedi ng woul d have been
different."” Bagley, 473 U S. at 682, 105
S.C. 3375. A "reasonable probability" is
a probability "sufficient to underm ne
confidence in the outcone.” |d. The effect
of the omtted evidence nust be eval uated
on the basis of the record as a whol e.

Bagl ey, 473 U. S. at 683, 105 S.Ct. 3375;
see also United States v. Agurs, 427 U.S.
97, 112, 96 S. Ct. 2392, 49 L.Ed.2d 342
(1976). And the effect of the undi scl osed
evi dence must be considered cumul atively,
not itemby item Kyles, 514 U S. at
436-37, 115 S. Ct. 1555.

Xdle v. Calderon, (US District C¢., ND. Cal. 1999) 65

F. Supp. 2d 1065. Al so:

Since the prosecution nust bear the
consequences of its own failure to disclose
(see, e.g., US v. Ellis (4th Cr.1997)
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One way or anot her,
into believing that Jack MDonal d had not

i n exchange for his testinony when in fact he had. The

121 F. 3d 908, 914 (Ellis); United States
v. Consolidated Laundries Corporation,
supra, 291 F.2d at p. 570), a fortiori, it
must be charged with any negligence on the
part of other agencies acting in its behalf
(EFero v. Kerby, supra, 39 F.3d at p. 1472,
fn. 12; «cf. Elis, supra, 121 F.3d at p.
914 [defense counsel's failure to renew
request for witness statenents at trial
does not discharge prosecution's Brady
obligation]; US. v. Alvarez (9th
Cr.1996) 86 F.3d 901, 905 (Alvarez)

[ del egating to nonattorney police officer
responsibility to determne if officers
rough notes contain Brady material deened
"problematic"]; Walker v. Gty of New York
(2d Gir.1992) 974 F.2d 293, 299 ["It is
appropriate that the prosecutors, who
possess the requisite | egal acunen, be
charged with the task of determ ning which
evi dence constitutes Brady material that
nmust be disclosed to the defense. Arule
requiring the police to nmake separate,
often difficult, and perhaps conflicting,
di scl osure deci sions would create
unnecessary confusion."] ). Accordingly,
the ri sk and consequences of nonrecei pt
must fall to the prosecution. |n Re: Brown
(1998) 17 Cal.4th 873,72 Cal.Rptr.2d 698,
952 P.2d 715.

the jury in this case was deceived

recei ved any deal s

followi ng argunent was nade in the initial brief: (1) by any

st andard,

totality of circunstances,

this deception was prejudicial and materi al,

(2) the

especially in light of the letter

in which the prosecutor formally requested that bond j unping

charges be dropped and then requested certified copies of
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McDonal d’ s judgnents and convictions so that he could conply
with “our discovery rules” (Defense exhibit 3), plus the
prosecutor’s conduct at trial in eliciting the “none
what soever” testinony and the grieving wi dow speech, show t hat
the prosecutor intended to conceal the deal fromthe
begi nning, and (3) if neverthel ess defense counsel is to bl ane
for failure to exercise due diligence then defense counse
rendered prejudicial ineffective assistance.
This Court stated in Craig:

The actions of the prosecutor also violated

ot her established rules of conduct which

recogni ze that our adversary system of

justice has its limtations in the

prosecution of crimnal cases, and

especially capital cases. The resolution

of such cases is not a gane where the

prosecution can declare, "It's for nme to
know and for you to find out." Id at 1229.°

I'n full this portion of the opinion states: “The actions
of the prosecutor also violated other established rul es of
conduct which recogni ze that our adversary system of justice
has its limtations in the prosecution of crimnal cases, and
especially capital cases. The resolution of such cases is not
a gane where the prosecution can declare, "It's for ne to know
and for you to find out.” Long ago, the United States Suprene
Court made clear the standard we should apply in situations
like this:

The [governnent] Attorney is the representative
not of an ordinary party to a controversy, but of a
soverei gnty whose obligation to govern inpartially
is as conpelling as its obligation to govern at all;
and whose interest, therefore, in a crimnal
prosecution is not that it shall win a case, but

(continued...)
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Al so, the United States Suprene Court has on nore than one
occasion urged "the careful prosecutor” to err on the side of

di scl osure. (Kyles, supra, 514 U S. at p. 440, 115 S. C. at

pp. 1568-1569; Aqurs, supra, 427 U S. at p. 108, 96 S.Ct. at

pp. 2399-2400; Gglio v. United States, supra, 405 U. S. at p

154, 92 S.Ct. at p. 766.

Appel | ee argues that defense counsel failed to exercise
due diligence and that the Brady claimnust therefore fail. In
ot her words, appellee argues a strict due diligence predicate
to any Brady clai mregardl ess of what the prosecutor did or

did not do and regardl ess of the nature of the evidence

’(...continued)

that justice shall be done. As such, heis in a
peculiar and very definite sense the servant of the
law, the twofold aimof which is that guilt shal

not escape or innocence suffer. He may prosecute

w th earnestness and vigor--indeed, he should do so.
But, while he may strike hard blows, he is not at
liberty to strike foul ones. It is as nmuch his duty
to refrain frominproper nmethods calculated to
produce a wongful [result] as it is to use every
legitimate nmeans to bring about a just one.

Berger v. United States, 295 U S. 78, 88, 55 S. (. 629, 633,
79 L.Ed. 1314 (1935). The Cath of Adm ssion to the Florida
Bar states, in part, that an attorney "will enploy for the
pur pose of maintaining the causes confided to me such neans
only as are consistent with truth and honor, and will never
seek to mslead the Judge or jury by any artifice or fal se
statenent of fact or law " Rules of the Suprenme Court, 145
Fla. 763, 797 (Fla.1941). Under these standards, the conduct
of the prosecutor here was clearly inproper.”
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itself, in fact, regardless of anything else. This Court has
recogni zed defense counsel’s obligation to exercise due

di ligence, but has seened to indicate that the story does not
end there:

In Florida, defendants have the right to
pretrial discovery under our Rules of
Crimnal Procedure, and thus there is an
obl i gation upon the defendant to exercise
due diligence pretrial to obtain
informati on. However, we have al so
recogni zed, as again nmade clear by the
quoted portions of the United States
Suprenme Court in Kyles, that the focus in
post convi ction Brady-Bagley analysis is
ultimately the nature and wei ght of
undi scl osed information. The ultimte test
i n backwar d-| ooki ng postconviction anal ysis
is whether information which the State
possessed and did not reveal to the
def endant and which i nformati on was thereby
unavail able to the defendant for trial, is
of such a nature and wei ght that confidence
in the outcone of the trial is underm ned
to the extent that there is a reasonable
probability that had the information been
di scl osed to the defendant, the result of
t he proceedi ng woul d have been different.
Young v. State, (Fla. 1999) 739 So.2d 553,
559.

We take this opportunity to caution counsel
for both the State and defendants. In
respect to the State, we call attention to
the foll owm ng adnonition, which the
majority of the United States Suprenme Court
made after setting out the four aspects of
Bagley materiality: "W have never held
that the Constitution demands an open file
policy (however such a policy m ght work
out in practice)...." Kyles, 514 U S at
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437, 115 S. Ct. 1555 (enphasis added). This
means "the prudent prosecutor wll resolve
doubt ful questions in favor of disclosure.”
Id at 439, 115 S. C. 1555 (quoting Agurs,
427 U.S. at 108, 96 S.C. 2392). 1In
respect to defendants, this should not be
read as | essening the requirenment of due
diligence because information which is
avai l abl e to the defendant through the
exercise of due diligence is not a basis
for postconviction relief even if
undi scl osed by the State_unless it neets
the exacting Bagley nateriality standards.
Id n.11. [Enphasis added].

The Bagley materiality standard is a reasonable probability
that the result of the proceeding would be different and a
reasonabl e probability is a probability sufficient to
underm ne confidence in the outconme. It is the sane

formul ation as in Strickland. Bagl ey, 473 U.S. at 682. A

recent decision of the U S. Supreme Court contains this
hi storical account of Brady materiality:

The Court speaks in terns of the

famliar, and perhaps famliarly deceptive,

formul ation: whether there is a
"reasonabl e probability" of a different
outcone if the evidence w thheld had been
di scl osed. The Court rightly cautions
that the standard intended by these words
does not require defendants to show that a
di fferent outconme woul d have been nore
likely than not with the suppressed
evi dence, |et alone that w thout the
materials wthheld the evidence would have
been insufficient to support the result

r eached. See Ante, at 1952-1953; Kyles
v. Witley, 514 U S. 419, 434-435, 115
S.Ct. 1555, 131 L.Ed.2d 490 (1995).
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I nstead, the Court restates the question
(as | have done el sewhere) as whet her
"the favorabl e evidence could reasonably be
taken to put the whole case in such a
different light as to underm ne confidence
in the outcone. Ante, at 1952-1953
(quoting Kyles, supra, at 435, 115 S.C
1555) .

Despite our repeated expl anation of
the shorthand fornulation in these words,
the continued use of the term"probability"
rai ses an unjustifiable risk of m sleading
courts into treating it as akin to the nore
demandi ng standard, "nore likely than not."

Wi |l e any short phrases for what the cases
are getting at wll be "inevitably
inprecise,” United States v. Agurs, 427
U S 97, 108, 96 S.Ct. 2392, 49 L.Ed.2d 342
(1976), | think "significant possibility"
woul d do better at capturing the degree to
whi ch the undi scl osed evi dence woul d pl ace
the actual result in question, sufficient
to warrant overturning a conviction or
sent ence.

To see that this is so, we need to
recall Brady's evolution since the
appearance of the rule as originally
stated, that "suppression by the
prosecution of evidence favorable to an
accused upon request viol ates due process
where the evidence is material either to
guilt or to punishment, irrespective of the
good faith or bad faith of the
prosecution.” Brady v. Maryland, 373 U S
83, 87, 83 S.Ct. 1194, 10 L.Ed.2d 215
(1963). Brady itself did not explain what
it meant by "material" (perhaps assum ng
the termwould be given its usual neaning
in the | aw of evidence, see United States
v. Bagley, 473 U.S. 667, 703, n. 5, 105
S.Ct. 3375, 87 L.Ed.2d 481 (1985)

(Marshall, J., dissenting)). We first
essayed a partial definitionin United
States v. Agurs, supra, where we identified
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three situations arguably within the anbit
of Brady and said that in the first,

i nvol vi ng knowi ng use of perjured
testinmony, reversal was required if there
was "any reasonable |ikelihood" that the
fal se testinony had affected the verdict.
Agurs, supra, at 103, 96 S.Ct. 2392 (citing
Ggliov. United States, 405 U. S. 150, 154,
92 S.C. 763, 31 L.Ed.2d 104 (1972), in

turn quoting Napue v. Illinois, 360 U S
264, 271, 79 S.C. 1173, 3 L.Ed.2d 1217
(1959)). We have treated "reasonable

i kelihood" as synonynous with "reasonabl e
possibility" and thus have equated
materiality in the perjured-testinony cases
with a show ng t hat suppression of the
evi dence was not harnm ess beyond a

reasonabl e doubt. Bagl ey, supra, at
678-680, and n. 9, 105 S.Ct. 3375 (opinion
of Bl ackmun, J.). See al so Brecht v.

Abrahanson, 507 U.S. 619, 637, 113 S. C
1710, 123 L. Ed.2d 353 (1993) (defining

har m ess- beyond- a-r easonabl e- doubt standard
as no " 'reasonable possibility' that trial
error contributed to the verdict"); Chapnan
v. California, 386 U S. 18, 24, 87 S.C

824, 17 L.Ed.2d 705 (1967) (sane). In
Agurs, we thought a | ess demandi ng standard
appropriate when the prosecution fails to
turn over materials in the absence of a
speci fic request. Al t hough we refrained
fromattaching a | abel to that standard, we
explained it as falling between the
nore-1|i kel y-than-not |evel and yet another
criterion, whether the reviewing court's "
‘conviction [was] sure that the error did
not influence the jury, or had but very
slight effect." " 427 U S., at 112, 96
S.C. 2392 (quoting Kotteakos v. United
States, 328 U.S. 750, 764, 66 S.Ct. 1239,
90 L. Ed. 1557 (1946)). Finally, in United
States v. Bagley, supra, we enbraced
"reasonabl e probability" as the appropriate
standard to judge the nmateriality of
informati on withheld by the prosecution
whet her or not the defense had asked first.
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Bagl ey took that phrase from Strickland v.
Washi ngton, 466 U.S. 668, 694, 104 S. Ct
2052, 80 L.Ed.2d 674 (1984), where it had
been used for the | evel of prejudice needed
to make out a claimof constitutionally

i neffective assistance of counsel.
Strickland in turn cited two cases for its
formul ation, Agurs (which did not contain

t he expression "reasonable probability")
and United States v. Val enzuel a-Bernal, 458
U S. 858, 873-874, 102 S.C. 3440, 73

L. Ed. 2d 1193 (1982) (which held that
sanctions agai nst the Governnent for
deportation of a potential defense w tness
were appropriate only if there was a
"reasonabl e |likelihood" that the | ost
testinony "could have affected the judgnment
of the trier of fact").

Strickler v. Geene, us __, _, 119 SSC. 1936, at

1956, 1957, = L.Ed.2d __ (1999) SQUTER, J. concurring in
part and dissenting in part. O note here is the connection

between Strickland and Brady, and the focus on the trial as a

whol e i nstead of the behavior of the |awers involved init.
A comrent ator has suggested that there are two ki nds of
Brady clainms: (1) “classic” Brady clains where the prosecutor
knew of evidence favorable to the accused and failed to
disclose it, and (2) “search” Brady cl ains where the
prosecutor fails to gather, or to receive fromothers,

evi dence that mght be material and favorable to the defense.?

8Actual Iy, distinctions anong Brady clains which relate to
the respective duties of state and defense counsel m ght be
drawn between (1) favorable evidence which the prosecutor knew

(continued...)
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Hochman, Brady v. Maryland and the Search for Truth in
Crimnal Trials, 63 U Chi.L.Rev.1673 (1996). The witer notes
that at sone point, Brady issues and ineffective assistance

i ssues becone intertw ned:

4. Availability of the evidence to the
def endant .

Sonetinmes courts suggest that a search
Brady claim m ght succeed or fail depending
on how easy it is for the defendant to find
the evidence on his own, regardl ess of how
easy it is for the prosecutor to obtain it.
Brady is not supposed to shift the job of
defense investigation to the prosecution.
The defendant will not have a Brady claim
these courts say, if, with "reasonable
diligence," he could have uncovered the
evi dence without the aid of the prosecutor.
| f the defendant could have uncovered the
evi dence without the aid of the prosecutor,
then the defendant's failure to do so is
his own fault and not attributable to the
prosecutor. This neans that if the
def endant knew of the possibility that a
governnent office had excul patory
information and that office was subject to
subpoena, then the failure to subpoena the
information will negate a search Brady
claim

§(...continued)
and which could not be obtained by defense counsel, (2)
favorabl e evidence which the prosecutor did not know but which
sone governnent official did know and which could not be
obt ai ned by counsel but which could have been obtained by the
prosecutor, (3) and (4), the sane except defense counsel m ght
have obtained it through sone degree of diligence. The
problemis that these distinctions do not address the
reliability of outcone, i.e., materiality.
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A broad avail ability-to-the-defendant
rule is inadequate. Such a broad rule would
puni sh the defendant severely for his
attorney's inconpetence, even in a case of
cl ear prosecutorial inpropriety. For
exanple, if the prosecution's key w tness
has a long crimnal record, then the
prosecutor nust disclose this information
to the defendant in the interest of truth
and fairness. Wiy should it matter whether
the defense attorney failed, through
I nconpet ence, to seek independently the
witness's crimnal record, even though such
an investigation woul d have been easy?
[n.54, infra] Any court ignoring the
prosecutor's failure to disclose such
information "would be inviting and pl aci ng
a prem um on conduct unworthy of
representatives of the United States
Government” [Citing United States v Auten,
632 F2d 478, 481 (5th Cr 1980).]--unworthy
in the sense that it denonstrates
indifference to the truth. To be sure, the
defense attorney bears responsibility for
failing to uncover the evidence, but the
defense attorney's failure to do his duty
does not relieve the prosecutor of his own
duty to seek the truth. 1d 1684, 1685,
footnotes omtt ed.

* * *

At this point, the Brady obligation begins
to overlap with a claimfor ineffective
assi stance of counsel. See Strickland v
Washi ngton, 466 US 668, 686 (1984) ("The
benchmark for judging any cl ai m of

i neffectiveness nust be whether counsel's
conduct so underm ned the proper
functioning of the adversarial process that
the trial cannot be relied on as having
produced a just result."). The inportant
point is to ensure that we have rul es that
can correct for inconpetence when it
appears, but that do not adversely affect
the incentives of good defense attorneys.
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Here, we need not worry about conpetent
defense attorneys failing to conduct

i ndependent investigations. Defense
attorneys know that the prosecutor is
nei t her capabl e of disclosing nor obliged
to disclose all relevant evidence favorable
to the defense. Prosecutors cannot
recogni ze as well as defense attorneys the
significance of a particular item of
evidence in the context of the defense's
entire case. Further, the materiality
standard all ows certain favorabl e evidence
that the defense would surely want to
obtain to remain undisclosed. Id 1705, n.
54.

Appel | ee argues that the undersigned is “. . .tal king out of
both sides of his nmouth” on this point. (AB 61). Be that as
it my, the prejudicial and material deficiency in this trial
woul d have been prevented had the appropriate information been
di scl osed.
Tinel i ness of the state’s response

In the initial brief, the undersigned argued that the
state’s response was filed outside the twenty day period
aut horized by this Court in its remand and should therefore

have been regarded as a nullity, citing Hoffman v. State, 613

So. 2d 405, 406 (Fla.1992) (“Wen a |ower court receives the
mandate of this Court with specific instructions, the |ower
court is without discretion to ignore that mandate or

di sregard the instructions”). See also: OP. Corp. v. Village

of North Pal m Beach, 302 So.2d 130, 131 (Fl a.1974); Depart nent
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of Health and Rehabilitative Services v. Davenport, 609 So.2d

137 (Fla. 4th DCA 1992); Marine Mdland Bank Central v. Cote,

384 So.2d 658, 659 (Fla. 5'" DCA 1980); Mendel son v. Mendel son

341 So.2d 811, 813-814 (Fla.2d DCA 1977) (“No principle of
appellate jurisdiction is nore firmy established that the one
whi ch provides that a trial court utterly |acks the power to

deviate fromthe ternms of an appell ate mandate”).
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CONCLUSI ON AND RELI EF SOQUGHT

Ventura is entitled to a newtrial free from prosecutori al
deception and m srepresentation, where he will be represented by
i nformed and conpetent counsel, where the trial judge will instruct
the jury in accordance with the | aw and not hold Ventura' s exercise
of his constitutional rights against him and where a fair,
inpartial, and unpredi sposed jury will receive all the adm ssible
evidence that is relevant to the case and will not be exposed to
evidence that is inadm ssible, prejudicial, deceptive or m sl eading.
In the alternative, he requests such relief to which this Court may

deem himentitl ed.
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