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STATEMENT OF THE CASE AND FACTS

Appel | ee accepts Appellant’s statenent of case and facts with
the follow ng additions and corrections:

On June 13, 1997 appellant entered a guilty pleato two counts
of first degree nurder. The state attorney set forth bases for the
charge on the record as foll ows:

On or about Cctober 7, 1995, M chael Giffin and Ant hony Lopez
entered the business of Service America by trickery and deceit.
M chael Giffin had previously worked for Murris Freezer and had
serviced the freezers at Service Anerica. During the evening hours
of Cctober 7, 1995 appellant and Lopez went to Service Anerica and
under the guise of fixing a freezer, they robbed and killed Thomas
McCal | ops and his wife, Patricia McCallops. Thomas MCal |l ops knew
M chael Giffin. Both M. MCallops and Ms. MCall ops were wal ked
in one of the coolers at gun point by Lopez and Giffin and | ocked
i nside the cooler.

Afterwards Mchael Giffin and Anthony Lopez proceeded to
forcefully open several of the nmetal noney | ockers built into the
Service Anerica. These netal noney |ockers were used by the
drivers on the roof, when they took out their noney they placed it
in the |ockers. They were forcefully opened and an excess of
$8, 000 was renpved.

After renmoving the noney, both Lopez and Giffin returned to



the cool er of Service America, which was approxi mately a fourteen
by fourteen foot roomw th only one door. Giffin and Lopez stood
at the door and fired their weapons into the room inflicting fatal
wounds upon Patricia and Thomas MCall ops. (R9: 1599-1600)

The bl ood of Mchael Giffin was found on one of the netal
| ockers that was forcibly opened and also on the floor. Giffin
and Lopez have both admtted their involvenent to several of their
friends prior to them being arrested by the police. There were
some adm ssions to |aw enforcenent but no confessions. Def ense
counsel Dwight Wlls agreed that these are the facts as he
understands them (R9: 1601)

The court then inquired of Giffin concerning his guilty plea
as foll ows:

THE COURT: Ckay. You are M chael Joseph
Giffin; is that correct?

MR GRIFFIN Yes, sir.

THE COURT: And M. Giffin, you have had
an opportunity to discuss changing your plea
w th your attorneys?

MR, GRIFFIN Yes, | have.

THE COURT: And do you understand what’s
in the change of plea form that you have
si gned?

MR GRIFFIN Yes, sir.

THE COURT: Do you understand that by
entering a change of plea that you are giving
up your right to have a jury trial as it
relates to your guilt on these two charges?
Do you understand that?

MR GRIFFIN Yes, sir.

THE COURT: Do you understand that by
changing your plea you are giving up your
right at the penalty phase, should there be
one, to contest any of the facts that relate



to your guilt or innocence on this charge?

MR GRIFFIN Yes, sir.

THE COURT: And do you understand that if
there is a penalty phase there is still a
possibility that a jury upon hearing
aggravating circunstances could recommend to
me that | inpose a death sentence agai nst you
and that | could inpose a death sentence
agai nst you after a penalty phase? Do you
under stand that?

MR GRIFFIN Yes, sir.

THE COURT: And you understand that by
entering a plea of guilty to the two charges
of rmurder you're giving up your right to
contest any of the facts?

MR GRIFFIN Yes, sir.

THE COURT: And any pre-trial notions that
your attorneys mght see fit, any notions in
[imne, you're giving up your right to have
your |awyers confront all of the State’'s
W tnesses at a trial and none of those matters
w Il be open to you for purposes of appeal?

And you're giving up you're [sic] right
to contest the fact that your |awers m ght
not necessarily have done the best job for you
as it relates to your gquilt phase of the
trial?

Do you understand you' re giving up all of
those rights by entering a change of plea
t oday?

MR GRIFFIN Yes, sir.

THE COURT: Had your |awyers or anybody
el se made you any prom ses or representations
ot her than what we tal ked about here today as
to what’s going to happen to you and what the
sentence is going to be?

MR. CRIFFIN No, sir.

THE COURT: Do you understand at this
point by your entering a plea of guilty to
murder in the first degree that there are only
two sentences that can be inposed to you? Do
you under st and?

MR GRIFFIN Yes, sir.

THE COURT: One is the sentence of life
i nprisonnment wi thout the possibility of parole
and the other one is the death sentence? Do
you understand that?

MR GRIFFIN Yes, sir.

THE COURT: Do you understand that life
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inprisonnment is the ultimate sentence because
there are two counts conceivably those life
sentences can run consecutive, one against the
ot her? Do you understand that?

MR GRIFFIN Yes, sir.

THE COURT: Ckay. And knowing all of this
it is still your desire to enter a change of
plea at this point?

MR GRIFFIN Yes, sir.

THE COURT: And you got vyour |awers
standi ng beside you. Are you satisfied with
the advise [sic] that they have provided to
you thus far?

MR GRIFFIN Yes, sir.

THE COURT: You heard the factual basis
that M. Martin has presented to the -- on the
record that’s your understanding that that’s
the factual basis the State Attorney’'s Ofice
woul d have been presenting during the penalty
phase and during the guilt -- excuse ne --
during the gquilty phase of your trial, and
during the penalty phase alnost all of those
facts are going to cone to the attention of
the jury? Do you understand that?

MR GRIFFIN Yes, sir.

THE COURT: M. Martin, are you aware of
any ot her acknow edgnent that we need to get
out of M. Giffin before | accept the plea?

MR. MARTIN: No, your Honor. Just so |
can put of record, the State did file a notice
of seeking the death penalty and they are
still seeking the death penalty.

THE COURT: | understand that. No waiver,
or anythi ng?

MR. MARTI N: Just So M . Giffin
under st ands.

THE COURT: kay. M. Giffin, do you
understand that the State Attorney’'s Ofice
still has on the record that they are seeking
t he death penalty agai nst you on both of these
murders? Do you understand that?

MR, GRIFFI N | understand.

THE COURT: | find M chael Joseph Giffin
to be alert and intelligent and understands
what’s goi ng on.

He has freely and voluntarily agreed to a
change of plea on both of these charges and
nobody’s forcing you to do this.

He understands it is the potential
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sentences that he would receive at a
sentencing and that he understands all of the
rights that he's giving up by entering a
change of plea on these very very serious
char ges.

And he is doing so with his -- certainly
with his eyes w de open and understands all of
t he consequences of his actions here.

He is doing so because he believes it to
be in his best interest to change his plea
t oday.

| will at this point accept his change of
plea. | will at this time adjudicate that he
is guilty of both counts. Il wll set a
sentencing on this case for Tuesday, Septenber
t he 9th.

W' |l set a couple of status checks in
bet ween then and now or now and then, | guess
| should say, to determ ne whether or not on
Septenber the 9th we’'re actually going to have
a penalty phase trial or whether or not we're
going to have a sentencing of sone other kind
pursuant to understanding an agreenent of
counsel

And this plea is accepted by the court
w thout any -- the plea is accepted w thout
any regard as to what mght ultimtely happen
to M. Lopez in this case.

At this point, M. Giffin having entered
a plea and been adjudicated guilty, if there
is any type of penalty phase hearing it would
have to be separate and distinct from M.
Lopez, unless, of course, he enters a change
of plea between now and then, and at that
point we could possibly have penalty phases
together. But if he does not then -- and we
have a trial on M. Lopez sonetinme down the
road both of guilt and a penalty phase that
that would have to be separate and distinct.

And so for the nost part | believe this
makes the Defense notion to sever noot and so

MR. MARTIN: | would agree with that, you
Honor. It is nmoot at this point until we get
into another posture then we have other
I ssues.

THE COURT: That’s fine.

So at this point I would end this notion.
And | believe at this point that's the only
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motion that is a witten notion any way; is
t hat wrong?

(R9: 1602-1607)
The plea was accepted by the court without any regard as to
what mght ultimtely happen with co-defendant Juan Antoni o Lopez
in his case. The court notes that if they ultimately have a tri al
and guilt phase for Lopez that it would be separate and distinct.
(R9: 1607)
Subsequent |y, appellant al so deci ded to waive the presence of
a jury during his penalty phase. The following colloquy is
reflected in the record:

THE COURT: That’'s fine.

M. Giffin, in your absence a nonent ago
your attorney indicated that there is a
possibility that for purposes of this penalty
phase that you would -- mght be wlling to
wai ve your right to have a jury determ nation
and recomendation with regard to sentencing.

THE DEFENDANT: Yes.

THE COURT: Have you had an opportunity to
di scuss this wth your | awers?

THE DEFENDANT: Yes, sir.

THE COURT: And have you nade any deci sion
with regard to whether or not this is what you
want to do?

THE DEFENDANT: Yes, sir, | have.

THE COURT: And what do you want to do?

THE DEFENDANT: 1'd like to waive the
jury, sir.

THE COURT: You understand, sir, that a
presentation of evidence and testinony to the
jury would be for the purposes of the State
Att or ney to prove t he aggravating
circunstances that they feel are present in
this case, for the jury to hear that testinony
and then to nake a recommendation to nme as to
what they feel the proper sentence would be.
Do you understand that that’'s the purpose of
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t he penalty phase?

THE DEFENDANT: Yes, sir.

THE COURT: Ckay. And you understand that
their recomrendations of either inposing the
death sentence or inposing a life sentence
need not be unaninous, that it just takes a
majority vote of seven to five for the jury to
reconmend the inposition of the death
sentence? Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: GCkay. And do you understand
by giving up your right to having this
evi dence presented to the jury that in essence
this evidence would be presented to ne and
that I would nmake a final recommendati on and
decision as to what the sentence would be in
this case? Do you understand that:

THE DEFENDANT: Yes, sir.

THE COURT: Ckay. And is anybody forcing
you to make this decision, M. Giffin?

THE DEFENDANT: No, sir.

THE COURT: This is how you want to
proceed in this case?

THE DEFENDANT: Yes, sir.

THE COURT: Al right. What says the
State in this matter?

MR. MARTI N Judge, | Dbelieve you have
conplied wth Hernandez at 645 So.2d 432 and
with Lamadline, L-a-ma-d-1-i-n-e, versus
State at 303 So.2d 17, which indicates a
waiver, if it’s knowingly and voluntarily
given, at the Court’s discretion may be
accepted. GCkay. Just a second.

THE COURT: That’'s all right.

MR MARTIN. | believe that you have
conplied wth those requirenents. The only
additional thing the State woul d ask that you
advi se the Defendant and nmmke sure that he
understands is that in this particular case
the State i s seeking the death penalty and the
Court may inpose either a death sentence or a
life sentence, and that is based on the
gui delines set forth in Hernandez which says
that he specifically acknow edges that the
trial court has discretion to inpose a
sentence of life or death. So I ask you just
make that one |last inquiry.

THE COURT: That’s fine.

M. Giffin, you understand in this case
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that the State is seeking the death penalty
agai nst you?

THE DEFENDANT: Yes, sir.

THE COURT: And you understand further
that it would be then ny decision totally as
to what the sentence would be?

THE DEFENDANT: Yes, sir.

THE COURT: And that a death sentence
coul d be inposed agai nst you --

THE DEFENDANT: Yes, sir.

THE COURT: -- even wthout a jury
recomendation. Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Fine. | think we’ve conplied
with all the statutory requirenents.

MR. MARTIN: | believe so, Your Honor.

THE COURT: That's fine. Does the State
have any opposition at this point to waiving a
jury for purposes of a penalty phase?

MR VELLS: Your Honor --

MR. BARTLETT: Judge, we don’t have any
specific opposition, but | don't really think
this matters according to the Hernandez case.

THE COURT: | thought the State could
obj ect and request --

MR. BARTLETT: Not in a specific situation
where you have a plea such as M. Giffin has
entered. Then it is up to the Court to accept
or reject, and the State's position really
doesn’t matter.

THE COURT: | under st and.

MR VELLS: If | mght, just for the
record.

THE COURT: Yes.

MR,  WELLS: Under 921.141(1) -- and |
won't read the entirety of this paragraph. It

is quite |engthy. But it does read in part
“if the trial jury has been waived, or if the
def endant has pleaded guilty, a sentencing
proceedi ng shall be conducted in front of a
jury inpanel ed for that purpose, unless wai ved
by the defendant.” | think it is M.
Giffin's right at the stage we are at to
indicate to the Court what he has indicated
t hi s norni ng.

THE COURT: That’'s -- | understand.

kay. At this point then I wll find
that M. Giffin has knowingly and freely and
voluntarily waived his right to have a jury
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i npanel ed and to proceed on with this penalty
phase only to ne, and we wll then proceed
forward wi t hout inpaneling a jury for purposes
of making a recommendation at this tine. All

right.

MR, VELLS: Your Honor --

THE COURT: Yes.

MR,  VELLS: -- just briefly for the
record.

THE COURT: Go ahead.

MR, VELLS: | want the Court to know this
deci sion has been made with consultation with
M. Giffin's parents. W spent a lot of tine
yesterday discussing the facts of the case
t he reasons we would do this. Al so present in
the courtroomis Ms. Wlls, (phonetic) who was
going to help us pick a jury. She |ooked at
the case yesterday and talked to M. Giffin
this nmorning here in court. So | believe this
certainly is done wth a knowng and
intelligent waiver of his right to having a
jury make this decision.

THE COURT: |I’msure in any case, and nost
particularly in a case where the nobst, you
know, severe sanction is being sought, that
Counsel has spent anple tinme discussing these
matters, not only with M. Giffin but his
famly, and | "mcertainly -- as with the first
decision that M. Giffin made with regard to
entering a plea in this case, that sufficient
and probably in sonme cases nore than
sufficient time was spent prior to the formal
announcenent in court, and it would appear
that M. Giffin, with the aid of extrenely
conpet ent Counsel have reached t hese
decisions as a result of their counsel and the
result of discussions with other nenbers of
his famly. He fully knows what he’ s doing
and is proceeding in what he feels at this
time to be in his best interest to -- as to
how to proceed with this case, and certainly
woul d accept his waiver at this point, and
we' || proceed onward.

(SRL: 7-15)

The case then proceeded to the penalty phase on Decenber 8,

1997. (SR1l: 01) At the onset, defense counsel asked for tinme to



consult with his client concerning the fact that the 25 year
m ni mum mandatory for a |life sentence had been elimnated at the
time of Giffin s offense. The Court notes that he doesn't believe
he woul d have told Giffin he was eligible for parole in 25 years.
(SRL: 22-24)

After a recess the Court addressed the defendant and stated
that it was brought to his attention that there was an entry on the
plea formthat he signed at the tinme of his change of plea back in
June that nade reference to the fact that the possible sentence you
could receive was either the death sentence or life inprisonnment
wi th the understandi ng that you woul d be eligible for rel ease after
serving 25 years. The court noted that was not the law at the tine
of the crine and that it was not nentioned in reference to his
change of plea. (SRl: 25) The judge inquired whether he has had
the opportunity to discuss this matter with his attorneys. Giffin
agreed at the tine he entered his plea, it was wth the
under standi ng that he would receive either a sentence of life in
prison or the death sentence and that the life sentence would be
W thout the possibility of parole. Accordingly, the plea formwas
nodi fied. (SRL: 26-27)

Janmes Clesas testified for the state that he was enpl oyed as
the District General Manager of Service America Corporation. (SRIL:
29) Service Anerica is a vending and food service conpany with the
| argest portion of their revenue derived fromvending. The drivers
involved in the sales would bring in the noney in cloth bags and
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put the noney in a set of |ockers by the door. (SRLl: 32)

One of the wvictins, Tom MCallops worked for d esas.
McCallops was a utility person, ran routes, ran the warehouse,
worked on a fill-in basis and did several jobs. Pat MCall ops was
Tonmis wife. She cane to the Christnas parties, and she al so used
to cone up to Service Anerica once in a while to see Tom after he
got off, but she did not work for Service Anerica. (SRl: 29)
Appel I ant worked for Moore’s Refrigeration, and over the course of
his enpl oynment C esas saw him several tinmes comng in and out of
the building to fix the refrigeration on both the trucks and the
coolers. (SRLl: 30)

The McCall ops knew Mchael Giffin. Wwen Giffin fixed the
refrigeration, Tomwould have to stay with him Giffin was in the
buil ding when MCallops’ truck had a refrigeration problem
Giffin was al so present at tinmes when noney would be brought to
the | ockers at Service Anerica. (SRLl: 31)

Cl esas got a call on Sunday norning fromTerry Gol dych sayi ng
t hat sonet hi ng was wong, that the building was open, that all the
doors were open and Tomi s truck was open; his car was still there.
(SR1: 36) Wien he went to the building and there was no response
they called the police. They estinmate that $11,300 was m ssing,
plus the day’s receipts woul d have been about $700 in cash. The
bodi es were found in the cooler, refrigerator-freezer. (SRLl: 38-
39)

Detective Robert Snipes, Jr, wth the Pinellas County
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Sheriff's Ofice, testified about the investigation. (SR1: 49)
Detective Snipes introduced a tine line that he conpiled from
statenents obtained in his investigation. (SRLl: 51, Exhibit 10)
Detective Snipes discovered that on the Friday before the
hom ci des, October 6th at 7:30 p.m, Giffin and Lopez went to
Shorty’s Bar across the street from Service Anerica. (SR1: 52)
The investigation indicated that they had made several trips to
Shorty’s Bar for the purpose of surveilling Service Anerica. (SR1l:
53- 54)

Bl ood that was found on the | ockers came back as consi stent
wth Giffin's. (SR1: 62) Tire tracks found on the northeast
side of the building in the soft sand matched the tires they had
taken fromGiffin s van. (SRl: 63)

The detectives nmet with Giffin on Cctober 29th, and read him
his rights. (SR1: 63) Def ense stipulates that there was no
violation of Giffin s rights by Detective Snipes. (SRl: 64) They
asked Giffin about his know edge of enployees. Giffin admtted
he knew Tom MCallops and that he was a nice guy. (SR1: 65)
Giffin told them that the first part of Cctober 1995, he was
unenpl oyed and having financial difficulties. He was behind on his
child support, he was behind on his paynents on his truck and his
girlfriend s electricity had been turned off. (SRl: 68-69)

Melissa Clark told themthat prior to the homcide Giffin and
Lopez tal ked about needing noney and that on the Friday night,
whi ch woul d have been Cctober 6th, Giffin and Lopez had gone to
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Shorty’s Bar to do the robbery that night, but sonething went
wrong, either there were too many people there or sonething went
wong and they did not do the robbery that night. They went to
Shorty’s Bar the next night to watch Service America. (SRl: 71)
The defendant admtted his involvenent in the crinme to her. (SRl:
72)

Mary Hall told themthat she was dating M chael and that she
was with himthat night at the Kinberly. He had scratches all over
his arms. (SRl: 73) These were on his elbow and wist - forearm
and el bow ar ea. This is consistent with the information wth
regard to the | ockers; there was bl ood found on the inside of the
| ockers. The DNA from the blood was consistent with Giffin's.
Suzette Copley said that there was blood on Giffin at the
Tropi cana Motel upon their return and also Melvin G een saw bl ood
on him (SRl: 74)

The detectives found coins which are consistent wth the noney
taken from Servi ce America had been roll ed and di spensed by Giffin
and Lopez. They also had evidence that a nunber of bags Giffin
burned in Valrico were related to this particular case. (SRLl: 75)

Cynthia Lanbert told them Giffin said he went in without a
mask on and that Lopez was responsible for watching both of the
victinms in the freezer while Giffin was breaking into the | ockers
and taking the noney out. After enptying the lockers, Giffin
returned and shot the victims. Giffin asked Lopez to nmake sure
that it was finished. Giffin told Cynthia Lanbert that in his
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opi nion he had to go there with a planto kill these peopl e because
he was not wearing a disguise. (SRl: 92)

Ni neteen year-old Melissa Clark testified for the state that
she heard Giffin and Lopez planning a robbery in Adsmar. The
robbery was Giffin's idea. (SRl: 116) Giffin traded Kocolis a
gold chain for a nickel plated nine mllinmeter gun. (SRLl: 118-19)
Giffin also had a shotgun in his van. (SR1: 118) After the
robbery, she nmet wth them at the Kinberly hotel in the
presidential suite. (SRl: 122) Giffin ordered a bottle of Dom
Perignon and strawberries. (SRl: 123) Giffin had scratches on his
arns which he did not have earlier. (SRL: 125) They had bags
filled with change. (SRl: 126) They rolled the coins and took
themto Sem nole Bingo to exchange for cash. (SR1: 130)

Later when she asked Giffin what had happened, he told her
the people had et him in because they knew him and that they
| ocked the couple in the freezer. After he got the noney, he went
back to the freezer, stood them together and shot them He told
her that he had a shotgun. (SRl: 131) Giffin said that after he
shot them he told Lopez to clean up and nmake sure the job was
finished. (SRLl: 134) He was very cal m about the whol e episode.
(SR1: 135)

Giffintold her if anybody told, he would kill them She saw
hi mpoint to his head |like a gun and threaten Mary Hall because he
heard that she had talked to the police. (SRl: 132) She saw him
burn the coin bags on the grill. (SRl: 133)
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Associ ate Medical Examner Mirie Hansen, MD., testified
concerni ng her exam nation of M. and Ms. MCallops. (SRL: 159-
163) She described seeing themlying on the floor of the cool er at
Service Anerica. (SRl: 161-62) The autopsies revealed that M.
McCal | ops had five gunshot wounds. Four of the wounds were froma
handgun and one was froma shotgun. (SRl: 164) The shotgun wound
was a life threatening wound severing an aorta to the heart and
appeared to be one of the first shots MCallops received. (SRL:
165-67) Ms. MCallops had two gunshot wounds to her body. One
was from a distance of several feet and was to her chest. The
second wound was to her head fromclose range. (SR1: 175-81) Both
wounds were from a handgun. (SR2: 192)

In addition to a nunber of other w tnesses, as well as Drs.
Maher and Merin, appellant took the stand on his own behalf at the
penalty phase. Giffin testified that he was twenty-seven years
old and that he entered a guilty plea because he felt responsible
for what happened at Service Anerica because he was the one who
t ook Lopez there. (SR4: 442) Giffin clained that he began using
cocaine in early 1995. He nmet Lopez and Kocolis at that tine. At
one point he stayed with Kocolis because his girlfriend Tracy had
ki cked hi mout for using drugs. (SR4: 443) Giffin testified that
he came up with the plan to rob Service Anerica because it was a
way to get nore drugs and not because he was having financia
problens. (SR4: 444) He expl ai ned how they went to Shorty’'s Bar
to see if there was anybody at Service Anerica. There was not, so
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t hey came back the next night. (SR4: 445) Service Anmerica had a
security system so in order to obtain entry, there would have to
be sonebody there to let himin. (SR4: 446) Giffin testified
that his plan was to use a disguise and put whoever was there in
the cooler and | eave themthere. (SR4: 447)

When they got there on Saturday night, the gate was open and
t he garage door was open. Giffin claimed he put on his ski mask
and Lopez put on his hood and a cap. He also clained that Lopez
had the nine mllineter on his hip in a holster and that Lopez
grabbed the shotgun because it was nore intimdating. (SR4: 448)
Giffin clained he was not arned. Wen they got inside Lopez took
the McCallops to the cooler and Giffin opened the noney | ockers
with a crowbar. (SR4: 449) \Wiile he was opening the | ockers, he
heard Lopez scream ng at the people to shut up, do you want to die.
Giffin clained that as he opened the |ast |ocker he heard a
shotgun go off. (SR4: 449) After he heard the shot, he ran back
and saw Lopez shoot at M. MCallops as he was trying to struggle
up off the floor. Giffin clainmed that he grabbed Lopez and the
shotgun. He denied telling Mary Hall or Tracy Murphy that he put
the people in the cool er and canme back and shot them (SR4: 450)

Giffin then apologized to the famly for the nurders. He
also noted that despite the m sunderstanding concerning the
possibility of parole that he chose to enter a plea of guilty after
being i nformed that there was no possibility of parole. (SR4: 453,
457) He then read a letter he wote to his infant daughter. (SR4:
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4553- 55)

On cross-exam nation Giffin concedes that the robbery was his
i dea and no one else had a connection to Service Anerica. (SR4:
457) He was the only one that had the know edge of where the
coolers were, where the noney was and the tines when people were
alone in the building |loading their trucks. (SR4: 458-59) Giffin
al so concedes that despite what he said on direct that he could
support his drug habit by selling drugs. He took the noney because
he was having financial troubles and wanted extra noney. ( SR4:
460- 61) He was behind on child support, truck and beeper paynents.
(SR4: 461) Then he stated that he had noney, that he nmade $11, 000
in one drug deal. He just wasn’t nmaking his paynents. (SR4: 463)
Despite having all this noney he and Kocolis planned the Service
Anmerica robbery for two weeks. (SR4: 463) The plan included
having firearns there to be used. Giffin got the nine mllineter.
(SR4: 464) He al so had several shotguns. (SR4: 465) Part of the
pl an was that sonme one had to be at Service Anmerica because he did
not know the code for the security system (SR4: 466, 472) He
confirmed the exi stence of conversations testified to by the state
W tnesses. (SR4: 471)

When they entered Service Anerica, they terrorized the victins
from the start in order to gain control; the victinse were
absol utely under their control, they were terrified. At one point
after they put themin the freezer, M. MCall ops kicked the door
open and starting screamng in fear. Giffin testified that he
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knew Tom McCal | ops, that he had talked to him a bunch, he was a
very nice fellow (SR4: 474-75) After hearing MCall ops scream ng
in fear, Giffin continued about the business of stealing the
approxi mately $12,000 in change. (SR4: 476) The nobney was very
heavy, it weighed about 900 Ibs. and was very difficult to | oad
into the van. (SR4: 477) It was shortly after the screamthat he
heard Lopez shoot MCallops with the shotgun. (SR4: 478) The
shot gun had a nunber four shot in it which would have a powerfu

i npact. (SR4: 479) He saw Lopez shoot MCall ops but not at close
range. (SR4: 481) Tom McCall ops would not have known Lopez but
woul d have been able to recognize Giffin. (SR4: 481)

After they left he felt horrible about the nmurders. He then
went to the Kinberly Plaza Hotel and called all his friends to cone
up and join himfor a party. (SR4: 483) He was in a good nood and
had a good tinme. (SR4: 484) They had drugs and chanpagne. ( SR4:
487) On the way to the hotel, they stopped and threw the guns off
a bridge on Hillsborough Avenue. (SR4: 500)

After obtaining sentencing nenoranda fromboth the state and
defense, the court below entered a sentence of death on July 10,

1998. This appeal ensued.

18



SUMVARY OF THE ARGUMENT

Giffin first contends that the record does not denonstrate
that his waiver of a penalty phase jury was know ngly and
intelligently entered. It is the state’'s position that the waiver
was voluntary and intelligent and i n accordance wi th the gui delines
set forth by this Court.

Giffin next urges that the trial court erred in failing to
consider his potential for rehabilitation and productivity as a
non-statutory mtigating factor. He further contends that the
state cannot show beyond a reasonable doubt that the failure to
consider this factor is harnless. It is the state’s contention
that this claimis procedurally barred, that the trial court’s
order sufficiently addressed all of the mtigating evidence argued
to the court and that error, if any, is harnl ess.

Appel | ant next contends that the trial court’s consideration
of both during the course of a kidnapping and pecuniary gain was
i nproper as both factors refer to the sane aspect of the crine. It
is the state’s position that this claimis without nerit and that

the sentence was properly inposed.
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ARGUMENT
| SSUE |

WHETHER THE TRI AL COURT ERRED | N FI NDI NG THAT
APPELLANT VOLUNTARI LY AND | NTELLI GENTLY WAl VED
H S RIGHT TO A PENALTY PHASE?

After pleading guilty to two counts of first degree nurder,
Giffin waived his right to have the jury for the penalty phase.
Now on appeal, Giffin contends that the record does not
denonstrate that the waiver was knowngly and intelligently
entered. It is the state’s position that the waiver was voluntary

and intelligent and in accordance with the gui delines set forth by

this Court in Lanadline v. State, 303 So.2d 17, 20 (Fla. 1974).

To support his claimof error appell ant quotes a m nor portion
of the record where the court addressed Giffin about the
ram fications of his waiver. (Initial brief of Appellant, pgs. 32-
33) He then asserts that although the court applied the correct
standard in finding a wai ver of the advisory sentence, the record
does not establish that this waiver was done know ngly and
intelligently. A review of the entire colloquy refutes such a
contenti on:

THE COURT: That’'s fine.

M. Giffin, in your absence a nonent ago
your attorney indicated that there is a
possibility that for purposes of this penalty
phase that you would -- mght be wlling to
wai ve your right to have a jury determ nation
and recomendation with regard to sentencing.

THE DEFENDANT: Yes.

THE COURT: Have you had an opportunity to
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di scuss this with your |awers?

THE DEFENDANT: Yes, sir.

THE COURT: And have you nade any deci sion
with regard to whether or not this is what you
want to do?

THE DEFENDANT: Yes, sir, | have.

THE COURT: And what do you want to do?

THE DEFENDANT: 1'd like to waive the
jury, sir.

THE COURT: You understand, sir, that a
presentation of evidence and testinony to the
jury would be for the purposes of the State
Att or ney to prove t he aggravating
circunstances that they feel are present in
this case, for the jury to hear that testinony
and then to nake a recommendation to ne as to
what they feel the proper sentence would be.
Do you understand that that’s the purpose of
t he penalty phase?

THE DEFENDANT: Yes, sir.

THE COURT: Ckay. And you understand that
their recomrendations of either inposing the
death sentence or inposing a life sentence
need not be unaninous, that it just takes a
majority vote of seven to five for the jury to
reconmmend the inposition of the death
sentence? Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Okay. And do you understand
by giving up your right to having this
evi dence presented to the jury that in essence
this evidence would be presented to ne and
that I would nmake a final recomendati on and
decision as to what the sentence would be in
this case? Do you understand that:

THE DEFENDANT: Yes, sir.

THE COURT: Ckay. And is anybody forcing
you to make this decision, M. Giffin?

THE DEFENDANT: No, sir.

THE COURT: This is how you want to
proceed in this case?

THE DEFENDANT: Yes, sir.

THE COURT: Al right. What says the
State in this matter?

MR. MARTIN Judge, | Dbelieve you have
conplied wth Hernandez at 645 So.2d 432 and
with Lamadline, L-a-ma-d-1-i-n-e, versus
State at 303 So.2d 17, which indicates a
waiver, if it’s knowingly and voluntarily
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given, at the Court’s discretion may be
accepted. GCkay. Just a second.

THE COURT: That’'s all right.

MR MARTIN. | believe that you have
conplied wth those requirenents. The only
additional thing the State woul d ask that you
advi se the Defendant and make sure that he
understands is that in this particular case
the State i s seeking the death penalty and the
Court may inpose either a death sentence or a
life sentence, and that is based on the
gui delines set forth in Hernandez which says
that he specifically acknow edges that the
trial court has discretion to inpose a
sentence of life or death. So I ask you just
make that one |last inquiry.

THE COURT: That’s fine.

M. Giffin, you understand in this case
that the State is seeking the death penalty
agai nst you?

THE DEFENDANT: Yes, sir.

THE COURT: And you understand further
that it would be then ny decision totally as
to what the sentence would be?

THE DEFENDANT: Yes, sir.

THE COURT: And that a death sentence
coul d be inposed agai nst you --

THE DEFENDANT: Yes, sir.

THE COURT: -- even wthout a jury
recomendation. Do you understand that?

THE DEFENDANT: Yes, sir.

THE COURT: Fine. | think we’ve conplied
with all the statutory requirenents.

MR. MARTIN: | believe so, Your Honor.

THE COURT: That's fine. Does the State
have any opposition at this point to waiving a
jury for purposes of a penalty phase?

MR VELLS: Your Honor --

MR. BARTLETT: Judge, we don’'t have any
specific opposition, but | don't really think
this matters according to the Hernandez case.

THE COURT: | thought the State could
obj ect and request --

MR. BARTLETT: Not in a specific situation
where you have a plea such as M. Giffin has
entered. Then it is up to the Court to accept
or reject, and the State's position really
doesn’t matter.

THE COURT: | under st and.
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MR VELLS: If | mght, just for the
record.

THE COURT: Yes.
MR, VELLS: Under 921.141(1) -- and |
won't read the entirety of this paragraph. It

is quite |engthy. But it does read in part
“if the trial jury has been waived, or if the
def endant has pleaded guilty, a sentencing
proceedi ng shall be conducted in front of a
jury inmpanel ed for that purpose, unless waived
by the defendant.” | think it is M.
Giffin's right at the stage we are at to
indicate to the Court what he has indicated
t hi s norni ng.

THE COURT: That’'s -- | understand.

Ckay. At this point then I wll find
that M. Giffin has knowingly and freely and
voluntarily waived his right to have a jury
i npanel ed and to proceed on with this penalty
phase only to ne, and we wll then proceed
forward wi t hout inpaneling a jury for purposes
of making a recommendation at this tine. All
right.

MR, VELLS: Your Honor --

THE COURT: Yes.

MR,  VELLS: -- just briefly for the
record.

THE COURT: Go ahead.

MR. VELLS: | want the Court to know this
deci sion has been made with consultation with
M. Giffin's parents. W spent a lot of tine
yesterday discussing the facts of the case
t he reasons we would do this. Also present in
the courtroomis Ms. Wlls, (phonetic) who was
going to help us pick a jury. She |ooked at
the case yesterday and talked to M. Giffin
this norning here in court. So | believe this
certainly is done wth a knowng and
intelligent waiver of his right to having a
jury make this decision.

THE COURT: |I’msure in any case, and nost
particularly in a case where the nobst, you
know, severe sanction is being sought, that
Counsel has spent anple tinme discussing these
matters, not only with M. Giffin but his
famly, and | "mcertainly -- as with the first
decision that M. Giffin made with regard to
entering a plea in this case, that sufficient
and probably in sonme cases nore than
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sufficient time was spent prior to the formal
announcenent in court, and it would appear
that M. Giffin, with the aid of extrenely
conpet ent Counsel have reached t hese
decisions as a result of their counsel and the
result of discussions with other nenbers of
his famly. He fully knows what he’ s doing
and is proceeding in what he feels at this
time to be in his best interest to -- as to
how to proceed with this case, and certainly
woul d accept his waiver at this point, and
we' || proceed onward.

(SRL: 7-15)

Despite this thorough questioni ng and expl anati on, appell ant

contends that his affirmative responses to the court’s inquiry does

not denonstrate that his waiver was know ng and intelligent. He

contends that this is so because the court’s explanation was

limted and m sleading. This claimis not supported by the facts
or the | aw

In Hunt v. State, 613 So.2d 893 (Fla. 1992), this Court

rejected a simlar claimby Hunt that she did not voluntarily waive
a penalty-phase jury, stating in pertinent part:

The facts pertinent to Hunt's first and
second cl ains concerning her guilty plea are
as follows. On May 7, 1990, the State
announced it was ready for trial and that Hunt
w shed to wi t hdraw her previously entered pl ea
of not guilty and enter a guilty plea. Hunt’s
attorney agreed that Hunt wanted to enter a
guilty plea and stated that she wanted to
testify at the Fotopoulos trial. Both parties
wai ved a penalty-phase jury and agreed to
| eave sentencing entirely within the trial
court’s discretion. It was also agreed that
Hunt’s sentencing would be deferred until
after the Fotopoulos trial so that any
information comng to light during the
Fot opoul os trial could be considered in Hunt’s
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sentencing. Hunt stipulated as to the factual
al l egations setting up a prima facie case for
the entry of the plea. Hunt’s attorney stated
that it had been explained to Hunt that,

not wi t hst andi ng her pl ea and future
cooperation, it was still a possibility that
the death penalty would be inposed. The

prosecutor reiterated that the State was in no
way waiving its intent to seek the death
penalty, that there had been no backroom
negoti ations and no understanding that the
State would not seek the death penalty.
Hunt's attorney explained that he had
di scussed the plea at length wth Hunt and
that they both agreed that “this plea and her
offer to testify and cooperate in view of the
facts and circunstances is really the only
sensible and |ogical choice under this
scenario.” The prosecutor further stated
that the State had not agreed that it, in
fact, would call Hunt as a wtness at the
Fot opoul os trial.

In formally accepting her guilty plea
the trial judge outlined the plea agreenent to
Hunt as foll ows:

You woul d plead guilty as charged to
all of the counts in the Information and
the I ndictnent.

The sentencing phase in your case

woul d be postponed until the Fotopoul os
matter was tried and disposed of, and,
ma’am | am not sure if that is going to
be one trial, tw trials.... Those are

t hings that have yet to be deci ded.

W would postpone the sentencing
phase of your <case wuntil after the
Fot opoul os trial.

There woul d be a sentencing phase or
sentencing trial in your case. The State
is going to seek the death penal ty whet her
or not you cooperate in the trials of M.
Fot opoul os.

My understanding is both the State of
Florida and you are going to waive an
advi sory opinion as to life or death. You
are going to try that second phase w t hout
the Jury, with Judge alone, with nyself
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alone and it will be up to ne to decide an
appropriate opinion, which essentially
will be either life in prison or the death
penal ty.

That is ny understanding of what is
happeni ng.

| s that your basic understandi ng?

To this Hunt responded, “Yes, it is.”
Later in explaining the significance of the
plea to Hunt the court stated:

| think one of the other inportant
things is that whatever evidence is
presented in the Fotopoulos trials and ny
understanding fromwhat the attorneys are
saying here, you are going to testify at
the Fotopoulos trials. I am going to
consi der your testinony and anything el se
that | hear in the Fotopoul os cases as
part of the evidence in your sentencing
heari ng. I am going to take those into
consideration and we definitely will have
a sentencing hearing in your case.
You need to know that the State is stil
going to seek the death penalty and when
you enter the plea, you need to be aware
that certainly at this point and | think
you shoul d consider fromnow on, they are
going to seek the death penalty no matter
what you do.

Utimtely the sentencing decision
wll be up to ne.

After thoroughly explaining to Hunt all
the inplications of entering the plea,
ensuring that her plea was know ngly,
intelligently and voluntarily nade, and
finding that there was a factual basis to
sustain the plea, the court accepted Hunt’s
pl ea of guilty.

* * %

Finally, we find no nerit to Hunt’s claim
t hat she did not voluntarily waive a
penal ty- phase jury. Her position appears to
be that although her waiver of an advisory
jury clearly was voluntarily nmade at the tinme
she entered her plea, the waiver was not
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effective because the plea agreenent was
rendered void when she was sentenced prior to
Fot opoulos’ trial. During the plea colloquy,
it was thoroughly explained to Hunt that she
was giving up her right to an advisory jury as
part of the agreenent. The trial court’s
finding at the time of accepting the plea that
Hunt’ s decision to waive an advisory jury was
made know ngly and voluntarily i s supported by
the record. W have previously rejected
Hunt’s wunderlying premse that the entire
agreenent was rendered void.

Hunt v. State, at 893-95, 899 (enphasis added)

A conparison of Hunt’'s colloquy to the inquiry of Giffin
denonstrates that the inquiry conducted in the instant case was
sufficient. The court clearly outlined to Giffin what rights he
would be waiving and the purpose of the penalty phase jury
reconmmendati on.

Mor eover, counsel for Giffin stated for the record that he
had thoroughly discussed Giffin's options with him and his
parents. Counsel stated:

MR. VELLS: | want the Court to know this
deci sion has been made with consultation with
M. Giffin's parents. W spent a lot of tine
yesterday discussing the facts of the case
t he reasons we would do this. Also present in
the courtroomis Ms. Wells, (phonetic) who was
going to help us pick a jury. She |ooked at
the case yesterday and talked to M. Giffin
this norning here in court. So | believe this
certainly is done wth a knowng and
intelligent waiver of his right to having a
jury make this decision.

(SR1: 15)
Additionally, in the defendant’s sentencing nmenorandum
Giffin s counsel notes that “[a]fter |engthy discussions wwth M.
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Giffin, he decided to waive presenting his mtigation evidence to
a jury and i nstead chose to proceed to the penalty phase before the
court.

In Wiornos v. State, 676 So.2d 966, 968-70 (Fla. 1995), this

Court rejected Wiornos’ contention that her plea was invalid where
the record showed that she was represented by counsel who assured
the court that her plea was knowi ng and vol untary. This Court
st at ed:

The obvi ous evil addressed by the United
States Suprene Court in Boykin [v. Al abans,
395 U.S. 238, 89 S.Ct. 1709, 23 L.Ed.2d 274
(1969)] was of poorly advised defendants
unw ttingly subjecting thenmselves to death
penalties by a guilty plea, or of facts that
sinply do not nerit a death penalty. e
believe that this is the type of “prejudice”
contenpl ated by rule 3.172(1). Her e,
however, t he record substantial ly and
conpetently supports the trial court’s finding
of a basis to accept the plea. Wior nos
herself indicated she was aware of the
penal ties she faced, knew the rights she was
abandoning, and voluntarily had agreed to
plead guilty. Al t hough the procedures used
below were not the nost desirable, they
neverthel ess did not prejudice Wiornos within
t he meani ng of rule 3.172(1). The record
refutes any contention she was poorly advi sed
or unwittingly subjected herself to the death
penalty, and the facts here are of a kind that
would warrant the death penalty in a full
trial. (FN9) Accordingly, the deviations
fromthe rule did not rise to the level of
error.

Wiornos v. State, at 968-70 (enphasis added)

Giffin, like Wornos, has failed to establish actual

prejudice fromany alleged failure of the judge to inform him of
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the various nuances of a penalty phase. This claim should be

deni ed.
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| SSUE 11
VWHETHER THE TRI AL COURT ERRONEOQOUSLY FAI LED TO
CONSI DER A M Tl GATI NG Cl RCUMSTANCE PRESENTED
BY THE DEFENSE?

Giffin next urges that the trial court erred in failing to
consider his potential for rehabilitation and productivity as a
non-statutory mtigating factor. He further contends that the
state cannot show beyond a reasonable doubt that the failure to
consider this factor is harnless. It is the state’s contention
that this claimis procedurally barred, that the trial court’s
order sufficiently addresses all of the mtigating evidence argued

to the court and that error, if any, is harnl ess.

Pr ocedural Bar

The witten sentencing order which appellant is now
chal I engi ng was oral ly pronounced at the sentencing hearing held on
July 10, 1998. No challenges to the sentencing order were raised
at that tinme. Prior to 8924.051 becom ng effective on July 1,
1996, errors regardi ng sentencing orders could be raised for the
first tinme on appeal because “when sentencing errors are apparent

on the face of the record, the purpose of the contenporaneous

! Section 924.051, Florida Statutes (1996) applies. Section
924. 051 becane effective on July 1, 1996. Appel l ant entered a
guilty plea on June 13, 1997 and was sentenced on July 10, 1998.
The statute provides that the party chall enging the judgnent or
order of the trial court has the burden of denonstrating that a
prejudicial error occurred in the trial court and precludes review
unl ess a prejudicial error is alleged and is properly preserved or,
if not properly preserved, would constitute fundanental error.
Anendnents to the Florida Rules of Appellate Procedure, 685 So.2d
773 (Fla. 1996).
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objection rule is not present because the error can be corrected by

a sinple remand to the sentencing judge.” Davis v. State, 661 So. 2d

1193, 1197 (Fla. 1995).

Now, however, review of appellant’s challenge to the witten
order is precluded because the issue was not preserved for appeal
as required by Florida Rule of Crimnal Procedure 3.800(b) and
8924.051 Florida Statutes (1996). Cf. Neal v. State, 688 So.2d 392

(Fla. 1st DCA 1997). 8924.051(3), Florida Statutes, and Rule
3.800(b) require defendants to preserve sentenci ng errors by nmaki ng
a cont enpor aneous objection or filing a witten notion to correct

sentence within 30 days after entry of the sentence. Anendnents to

the Florida Rules of Appellate Procedure, 685 So.2d 773, 775

(Fla.1996); Anendnents to the Florida Rules of Crimnal Procedure,

685 So.2d 1253, 1271 (Fla.1996); Collins v. State, 732 So.2d 1149,

1151 (Fla. 1st DCA 1999); Mason v. State, 698 So.2d 914 (Fla. 4th

DCA 1997). Giffin neither raised a contenporaneous objection nor
filed a witten notion to correct sentence pursuant to Rule
3.800(b). Therefore, as Giffin's claim that the trial court
failed to address the potential for rehabilitation does not
constitute fundamental error, this claim should be denied as

procedural |y barred. Cf. Davis v. State, 661 So.2d 1193, 1197

(Fla. 1995) (The failuretofile witten reasons i s not fundanent al
error that may be raised at any tine if the sentence is within the
maxi mum period all owed by | aw.)

Assumi ng, arguendo, that this claim has been properly
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preserved, Giffin still bears the burden of establishing
prejudicial error.?2 Giffin has established neither error nor
prejudice. The thirteen page witten order sentencing Giffin to
death contains a thorough and detailed analysis of the facts of
this double hom cide, as well as the aggravating and mtigating
evi dence presented. Contrary to Giffin's assertion, the
sentencing order in this case not only conplies with the approved
procedure, but shows that the trial court bent over backwards to
give full consideration to the proffered mtigation. Although the
order does not specifically nmention the word rehabilitation, it
does show a thoughtful and deliberate weighing of aggravating and
mtigating circunstances, and consi deration of the evidence argued
i n support of the claimof potential for rehabilitation. The court
gave good faith consideration to the mtigation presented by

Giffin. Mungin v. State, 689 So.2d 1026, 1031 (Fla. 1995)

(rejecting Mungin’s claim of error based on court’s failure to

specifically evaluate the substance of the evidence of appellant’s

21n Nelson v. State, 24 Fla. L. Wekly S250 (Fla., May 27, 1999),
this Court, while declining to determne if 8§924. 051 was
applicable to Nelson's conviction, neverthel ess, noted: .
“Section 924.051 shifts the burden of establishing error to the
nmoving party: ‘[T]he party chall engi ng the judgnent or order of the
trial court has the burden of denonstrating that a prejudicial
error occurred in the trial court.’ 8§924.051(7), Fla. Stat.
(Supp. 1996) . Prejudicial error is defined as ‘an error in the
trial court that harnfully affected the judgnent or sentence.’
8924.051(1)(a), Fla. Stat. (Supp.1996). Prior to this change, the
burden was on the benefitting party to prove beyond a reasonabl e
doubt that the error did not affect the verdict and was therefore
harm ess. See State v. DiGuilio, 491 So.2d 1129 (Fla.1986)."
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chil dhood, his good prison record or evidence of al cohol and drug

use); Bogle v. State, 655 So.2d 1103, 1109 (Fla. 1995)(fact that

the trial judge did not specifically list Bogle' s artistic tal ent
and capacity for enploynent in mtigation is insufficient to
overrule the trial judge s inposition of the death penalty given
the m nor weight that would be afforded to those factors.)

In the instant case, the |ower court found four aggravating
ci rcunstances, including: 1) prior violent felony, 2) during the
commi ssi on of a ki dnapping, 3) avoid arrest and, 4) pecuni ary gai n.
(R11; 2064-68) In mtigation the court found no significant
crimnal history, Giffin's drug usage, Giffins famly and
enpl oynent background, Giffin's good jail conduct and courtroom
behavior and Giffin's renorse. (Rl1l: 2069-73) The sentencing
order thoroughly sets forth the basis of each of these factors
given the fact that the sentence was based on a double hom cide
resulting froma well thought out plan to rob Service Anerica.
Giffin s plan included nmaki ng sure an i nnocent enpl oyee was at the
facility in order to allow Giffin to bypass the security system
The plan also included bringing a nine mllinmeter gun, as well as
a shotgun to use during the robbery. This calculated plan was
bal anced against relatively insignificant mtigating evidence.
Accordingly, error if any, was harmnl ess.

The harm essness of this alleged error is further evidenced by
the lack of enphasis placed on this factor in the defendant’s
sentenci ng nenorandum (R11: 2045-50) The reference to the
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potential for rehabilitation was |imted to one line in the
sent enci ng nmenor andum whi ch was i ncorporated wi thin the context of
Giffin's enploynment history and his status as a good provider

(R11: 2048) Giffin's enploynent history and his status as a good
provider were clearly considered by the trial court in the
sent enci ng order. The court’s failure to nmention this one word

does not establish prejudicial error.® Hauser v. State, 701 So. 2d

329, 331 (Fla. 1997)(finding failure to specifically nention PSI in

sentencing order harm ess); Thomas v. State, 693 So.2d 951, 953

(Fla. 1997)(finding failure to nention mtigating evidence in
sentenci ng order harm ess where evidence in aggravati on nmassive).

Based on the foregoing, the state urges this Court to deny the
claim and affirm the sentence. However, should this Court
determ ne that resentencing i s necessary, the state disagrees with

appel l ant’ s assertion that this Court should followValle v. State,

502 So.2d 1225 (Fla. 1987) and order a new jury recomendati on and
sentenci ng proceedi ng. Giffin has already waived a jury
recommendation. Further, where, as in the instant case, the error
asserted is only in the witten order, all that is required on

remand is for the trial court to reeval uate the evidence before it

3 Appel | ant concedes that 8§924.051 applies but contends that the
error in the instant case is constitutional error which places the
burden on the state to prove harmnless error beyond a reasonable
doubt . Assumi ng, arguendo, that it is the state’'s burden to
establish harmess error, the state asserts that based on the
substantial nunber of aggravating circunstances, bal anced agai nst
the limted mtigating evidence, it is beyond a reasonabl e doubt
that all eged error was harm ess beyond a reasonabl e doubt.
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and provide a new order for this Court’s review. Crunp v. State,

697 So.2d 1211, 1212 (Fla. 1997); Ferrell v. State, 653 So.2d 367,

371 (Fla. 1995).
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ISSUE I11

VWHETHER THE TRI AL COURT ERRONEQUSLY CONSI DERED

TWO AGGRAVATI NG Cl RCUMSTANCES THAT REFER TO

THE SAME ASPECT OF THE OFFENSE

Appel | ant next contends that the trial court’s consideration

of both during the course of a kidnapping and pecuniary gain was
i nproper as both factors refer to the sane aspect of the crine. It
is the state’s position that this claimis without nerit and that
the sentence was properly inposed.

Wil e appellant concedes that this Court rejected this

argunent in Geen v. State, 641 So.2d 391 (Fla. 1994), he contends

that dicta in Geen supports his claimof error. In Geen, this
Court stated, “If the sole purpose of the kidnapping had been to
rob Flynn and Hallock, we would resolve this issue differently.”

This identical argument was rejected by this Court in Hartley v.

State, 686 So.2d 1316, 1323 (Fla. 1996), wherein this Court stated:

In his ninth claim Hartley asserts that
the trial judge erroneously doubled the
aggravating circunstances of commtted for
pecuni ary gain and conm tted during the course
of a ki dnapping. This argunment has been
consistently rejected by this Court. Preston
v. State, 607 So.2d 404 (Fla.1992), cert.
denied, 507 U S 999, 113 S. . 1619, 123
L. Ed.2d 178 (1993); Bryan; Routly v. State,
440 So.2d 1257 (Fla.1983), cert. denied, 468
UsS 1220, 104 S. . 3591, 82 L.Ed.2d 888
(1984). Hartl ey’ s assertion that a contrary
conclusion is conpelled by Geen v. State, 641

So.2d 391 (Fla.1994), cert. denied, --- US.
----, 115 S. . 1120, 130 L. Ed.2d 1083 (1995),
is msplaced. In Geen we stated in dicta

that, had the sole purpose of the ki dnapping
been to rob the victim we would have resol ved
this issue differently. Here, however, as set
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forth under the CCP discussion above, the
victim was ki dnapped, taken to a field, and
robbed and nurdered after Hartley and the
ot her defendants decided to “get” the victim

Hartley v. St at e, 686 So.2d 1323.

(enphasi s added) Accord Ferrell v. State, 686 So.2d 1324, 1330

(Fla. 1996).

In Geen v. State, 641 So.2d 391, 395 (Fla. 1994), the | ower

court had found both pecuniary gain and during the comm ssion of a
ki dnappi ng. G een argued that because the indictnent alleged that
the underlying intent for the kidnapping was to conmt a robbery,
the trial court inproperly doubled these aggravating factors.
Al t hough the indictnment for kidnapping al so had the option that the
ki dnappi ng was done with the intent to terrorize, G een argued that
because there was no jury finding on which theory existed, both
aggravating factors nust be disapproved. Relying on Brown v.

State, 473 So.2d 1260, 1267 (Fla.), cert. denied, 474 U S. 1038,

106 S.Ct. 607, 88 L.Ed.2d 585 (1985), this Court rejected both
argunents because the kidnapping had a broader purpose than to
sinply provide the opportunity for a robbery.

In Brown, this Court had previously rejected a simlar
argunment concerning the pecuniary gain and during the course of a
burgl ary aggravating factors:

Appel lant argues that the trial court
erred in giving inproper doubl e consideration
to a single feature of the crimnal episode in
finding the aggravating factors that the
murder was commtted in the course of a
burgl ary and was comm tted for pecuniary gain.
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Appellant relies on Mggard v. State, 399
So.2d 973 (Fla.), cert. denied, 454 U S. 1059,
102 sS.¢&. 610, 70 L.Ed.2d 598 (1981) and
Provence v. State, 337 So.2d 783 (Fla.1976),
cert. denied, 431 U S. 969, 97 S.C. 2929, 53
L. Ed. 2d 1065 (1977). |In Maggard, the burglary
and pecuniary gain factors were found to have
been inproperly doubled “under the peculiar
facts of the case.” 399 So.2d at 977. In
Provence, the inproper double consideration
was given to pecuniary gain and robbery, both
of which referred “to the sanme aspect of the
defendant’s crime.” 337 So.2d at 786. The
present case is significantly different. The
factor of pecuniary gain was established by
appellant’s theft and subsequent sale of the
victims television set. The evidence showed,
however, that the offense of burglary had a
much broader significance than sinply being
the vehicle for a theft. The victim was
beaten, raped, and strangled. \While she was
tormented, her hone was ransacked. Thus the
burgl ary had a broader purpose in the m nds of
the perpetrators than a burglary seen nerely
as an opportunity for theft. On the basis of
these facts, we find that the burglary factor
and the pecuniary gain factor were separate
characteristics of appellant’s crine and were
properly given separate consideration.

Brown, at 1267

See, also, Foster v. State, 679 So.2d 747 (Fla. 1996) (ki dnappi ng

had a broader purpose than just to provide the opportunity to rob);

VWlls v. State, 641 So.2d 381 (Fla. 1994)(finding that nurder

occurred during comm ssion of kidnapping was supported by evi dence
t hat defendant forcibly confined victimagainst her will, wthout
lawful authority, for purpose of inflicting bodily harm and
terrorizing victim and that confinenent was not slight,
i nconsequential or nerely incidental to other crinme, was not
inherent in nature of other crine of burglary, and it nade other
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crime substantially weasier to commt or |essened risk of
detection.)

Simlarly, in the instant case, the facts establish that the
of fense of ki dnapping had a nmuch broader significance than sinply
being the vehicle for a robbery or theft. |In order to facilitate
Giffin's plan to obtain noney, it was conpletely unnecessary for
Patricia MCallops and Tom McCal |l ops to be taken fromthe | oading
area of Service Anerica to the freezer area where they were | ocked
inside and renmained while the defendants cut open the change
| ockers. Giffin and Lopez had al ready confined themand taken the
cash from Service Anmerica, when they returned to the freezer to
kill the MCall ops. The act of confining the victins served no
ot her purpose than to sinply terrorize them#* |f robbery was the
only purpose, the McCall ops could have been shot and killed at the
outset, rather than after the noney had been obt ai ned.

The | ower court considered the foregoing in light of the facts
of this case and found as foll ows:

2. The capital felony was commtted
whil e the Defendant was engaged, or was an
acconplice, in the conm ssion of, or attenpt
to commt, or in flight after commtting or
attenpting to comnmt a ki dnapping.

The facts of this case show that one or
both of the victins knew this Defendant and
after he and Lopez were given admttance to

the Service Anerica warehouse, they |ocked
both victins in one of the freezers while they

4 The defendant testified that their plan of bringing the guns and
placing the victins in the cooler was to terrorize them ( SR4:
474-75)
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stole noney bags from the storage | ockers.
Both victinms were forcibly taken at gunpoint
fromthe dock area where the perpetrators were
let in to the freezer area, sone fifty feet
away. Testinony at the penalty phase showed
that both victinms renmained in a freezer until
all the noney was taken from the | ockers and
placed in the get-away van and then the
Def endant s went back to the freezer and killed
the victins. The Defendant testified that
t hey brought the guns with themto place the
victinms in fear so they would not resist. The
movenent of the victins was not slight and was
not necessary for the commssion of the
r obbery. Clearly the victins were confined
against their will, without lawful authority.
Further, the Defendants’ acts of confinenent
or inprisonnment were with the intent to either
inflict bodily harmupon themor to terrorize

t hem

It is well settled that when a hom ci de
occurs during a robbery, it would be
i nperm ssi bl e “doubl i ng” to use this

aggravating factor and the pecuniary gain
factor unless two or nore enunerated felonies
were committed during the course of the
hom ci de and one of them does not include the
taki ng of noney and anot her one does. Cearly
that is what we have here and both factors can
be found to exist. Pecuniary gain wll be
di scussed | ater.

The State has proved this aggravating
factor beyond a reasonabl e doubt. See G een
v. State, 641 So. 2d 391 (Fla. 1994) and
Fai son v. State, 399 So. 2d 19 (Fla. App. 3D
DCA, 1981).

(R11: 2063-64)
Based on the foregoing, the state urges that both factors were

properly found. Valls v. State, 641 So.2d 381 (Fla. 1994).

Assum ng, arguendo, that it was error to find both, the finding is
harmess in the instant case. Even absent the pecuniary gain

factor, the sentence is still supported by three other aggravating
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factors: 1) prior violent felony, 2) during the comm ssion of a

ki dnappi ng, and 3) avoid arrest. (R11; 2064-68) Zakrzewski v.

State, 717 So.2d 488 (Fla. 1998); Barwick v. State, 660 So.2d 685

(Fla. 1995); Hartley v. State, 686 So.2d 1316 (Fla. 1996).

Finally, while Giffin does not contend that his sentence was
di sproportionate, the state notes that a review of simlar cases
conpared to the facts of the instant case shows that the sentence
in the instant case was proportionate. This Honorable Court has
uphel d the inposition of the death penalty in nunerous cases where
victinme were killed during the course of a robbery/burglary.

Jennings v. State, 718 So.2d 144 (Fla. 1998)(nultiple victins

killed after being locked in a restaurant freezer during a

robbery); Walls v. State, 641 So.2d 381 (Fla. 1994)(sentence

proportionate and no inproper doubling where defendant killed

mul tiple victins during robbery and ki dnappi ng). See, also, Sliney

v. State, 699 So.2d 662 (Fla. 1997)(sentence proportionate for
killing of pawn shop owner during conm ssion of robbery, even

t hough co-perpetrator received | esser sentence); Melton v. State,

638 So.2d 927 (Fla. 1994)(a sentence found proportionate where
def endant convicted of a fatal shooting during a robbery where
there were two aggravating factors and little mtigation); Hayes v.
State, 581 So.2d 121 (Fla. 1991)(death sentence proportionate for

arnmed robbery); Jent v. State, 579 So.2d 721 (Fla. 1991)(sentence

proportionate for nurder commtted during the course of burglary
where court affirnmed two aggravating factors bal anced against
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little mtigation); Brown v. State, 565 So.2d 304 (Fla. 1990)

(death sentence for nurder conmtted during the course of burglary
was proportionate where there were two aggravati ng factors bal anced

against the nental mtigators); LeCoy v. State, 533 So.2d 750

(Fla. 1988)(affirm ng death sentence where, inter alia, nurder was
commtted during course of arnmed robbery to avoid arrest, and
def endant had no significant history of prior crimnal activity).
Accordingly, the trial court properly inposed the sentence in the

i nst ant case.
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CONCLUSI ON

Based on the foregoing facts, argunent, and citations of
authority, Appellee respectfully requests that this Honorabl e Court
affirm Appel l ant’ s convi ctions and sentences.
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