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CERTI FI CATE OF TYPE SI ZE AND FONT

This brief was typed using Courier New 12 point, a font that

is not proportionately spaced.
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STATEMENT OF THE CASE AND FACTS

On Sunday, Septenber 7, 1980, Barry Hof frman and Janes Wite

murdered Frank Ihlenfeld and Linda Parrish in a Jacksonville

Beach notel room Hoffman v. State, 474 So.2d 1178, 1180 (Fl a.
1985). After the nurders, Hoffman fled the area and was
arrested in Mchigan in QOctober 1981. I d. Hof f man conf essed
and, after plea negotiations, pled gquilty to two counts of
first-degree nmurder in exchange for two life sentences. (RCA
73 et seq.).! This plea was conditioned on Hoffnman's testifying
truthfully against Lenny Mazzara, the man who ordered that
| hlenfeld be killed. (ROA 1 74).

At Mazzara's trial, however, Hoffrman denied killing anyone.
(ROA I'l'l 93, 99). The prosecutor stated that, due to Hoffman's
failure to testify truthfully, the plea agreenent was “null and
void®” (ROA II1l 96) and announced the state’'s intention to try
Hoffrman “for both first degree nurders.” (ROA 111 97). The
trial court subsequently granted Hoffman’s notion to wthdraw
his pleas (ROA | 50) and allowed Richard N chols, Hoffman' s
first appointed counsel, to wthdraw and appointed Jack Harris

to replace him (ROA | 56).

! “ROA I 73" refers to page 73 of volune | of the record
on appeal in Hoffman’s direct appeal of his convictions and
sentences to this Court, case no. 63,295 Hoffrman v. State, 474
So.2d 1178 (Fla. 1985).




Thereafter, the state tried Hoffman on two counts of first-
degree nmurder and one count of conspiracy to commt nurder. The
jury found Hoffrman guilty of first-degree nurder for Ihlenfeld s
deat h, second-degree nurder for Parrish’s death, and conspiracy.
(ROA I 120-21). The trial court agreed with the jury’ s nine-to-
three recommendation and sentenced Hoffman to death, finding
that the four aggravators (prior conviction of violent felony;
hei nous, atrocious, or «cruel (HAC,; <cold, calculated, and
prenedit at ed (CCP); and pecuniary gain) out wei ghed the
mtigators (no significant crim nal history and the co-
conspirators’ sentences of life inprisonnent). (ROA | 134-36).

Hof f man raised the following issues on direct appeal to the
Florida Suprenme Court: 1) denial of Hoffman’s notion to suppress
his confession and adm ssion of that confession at trial; 2)
failure to find confession was voluntarily nade before admtting
it into evidence; 3) inproper exclusion of prospective jurors;
and 4) death penalty was inproper due to: a) i nproper
prosecutorial argunment; b) consideration of the contenporaneous
conviction of second-degree nurder as a prior violent felony
aggravator; c) consideration of the manner of Parrish’s death as
a nonstatutory aggravator; d finding HAC applicable to
I|hlenfeld s death; e) the state’s seeking the death penalty in

retaliation for Hoffman’s refusal to testify against Mazzara;



and f) +the <co-conspirators’ |esser sentences. This Court
consi dered each of these issues and, finding no error, affirnmed

Hof f man’ s convi ctions and sentence of death. Hof f ran v. State,

474 So.2d 1178 (Fla. 1985).

Hof fman filed a notion for postconviction relief in Cctober
1987, which the circuit court sunmarily deni ed. On appeal this
Court reversed and directed that a hearing be held, that Hoffman
be given public records access to the state attorney’'s files,

and that he be permtted to anmend his postconviction notion.

Hoffrman v. State, 571 So.2d 449 (Fla. 1990). In June 1991
Hoffman filed an anended postconviction notion, which the
circuit court sunmarily deni ed. This Court again reversed in

December 1992 and directed that its 1990 mandate be foll owed.

Hof fman v. State, 613 So.2d 405 (Fla. 1992).

After four years of status conferences and public records
disclosure (e.g., S| 21, 79, 127, 160, 168, 172)% the circuit
court directed that Hoffrman file a second anended notion for

postconviction relief by January 1, 1997. (1 97).° Hof f man

filed that notion (Il 99), and the state filed its response.
(rr 223). In a case managenent order dated February 26, 1997,
2 “S1 21, . . .” refers to page 21 of the single volune

of supplenmental record (1) filed in the instant case.

3 “1 97" refers to page 97 of volune | of the record
filed in the instant case.



the court set a Huff hearing® for April 11 and an evidentiary
hearing, if needed, for April 29, 1997. (rr 26e3). After
hearing the parties on April 11, the circuit court decided that
an evidentiary hearing would be held on three issues (ll: Brady’

violation; IV and V: ineffectiveness) and summarily denied the

other issues, finding them procedurally barred or noot. (Il
275-77) .

On April 11, 1997 collateral counsel noved to reset the
evidentiary hearing set for April 29 because Hoffman’s second

chair attorney and investigator were working on another case.
(rr 269). The court denied that request. (rr 278). Counsel
filed an anmended notion to reset four days later (11 283), which
the court also denied. (rr 282). On April 24, 1997 coll ateral
counsel filed a notion asking that Jacksonville/Duval County be
directed to pay the costs of the evidentiary hearing because his
agency had exhausted its budget. (I 308). The circuit court
denied that notion (lIIl 303), and counsel appealed to this
Court. This Court did “not disagree that the deficit may be the

result of irresponsible planning,” but stayed the evidentiary

hearing until the new fiscal year. Hof f man v. Haddock, 695

4 Huff v. State, 622 So.2d 982 (Fla. 1993); Flaa R CimP.
3.851(c).

> Brady v. Maryland, 373 U. S. 83 (1963).
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So.2d 682, 684 (Fla. 1997). Thereafter, the circuit court reset
the evidentiary hearing for July 15, 1997. (111 324).

The hearing took place on July 15 and 16, 1997. After
hearing the testinony and argunent of the parties, the circuit

court issued an order denying all relief. (111 351).



SUMVARY OF ARGUNMENT

| SSUE 1.

The record supports the circuit court’s conclusions that no
Brady violation occurred and that, if the state had w thheld any
evi dence, there was no reasonable probability that such evidence

woul d have changed the outcone of the trial or sentencing.

| SSUE 11.
The circuit court correctly found that Hoffman did not
denonstrate ineffective assistance by trial counsel during the

penal ty phase.

| SSUE |11.
Hof fman failed to denonstrate that his trial counsel was
ineffective during the guilt phase, and the circuit court’s

ruling should be affirned.

| SSUE | V.
The «circuit ~court properly found the public records

conplaint to be noot.

| SSUE V.



The circuit court did not err in denying an evidentiary

hearing on the procedurally barred clains.



ARGUMENT
| SSUE |

WHETHER THE CIRCU T COURT CORRECTLY DEN ED
HOFFMAN' S BRADY CLAI M

Hof f man argues that the state w thheld excul patory evi dence

in violation of Brady v. WMaryland, 373 U S 83 (1963). The

circuit court granted an evidentiary hearing on this claim (Il

275). Foll owi ng that hearing, however, the court found that
Hof fman failed to denonstrate a Brady violation. (rrr 351-53).

The test for determning if a Brady violation has occurred
“I's whether there is a reasonable probability that had the
evidence been disclosed to the defense, the result of the

proceedi ng woul d have been different.” United States v. Bagley,

473 U.S. 667, 682 (1985); Kyles v. Witely, 514 U S. 419 (1995);

Young v. State, 739 So.2d 553 (Fla. 1999); Wiite v. State, 729

So.2d 909 (Fla. 1999). To neet this test, one nust prove that:
(1) the state possessed favorable evidence; (2) the evidence was
suppressed; (3) the defendant did not possess the favorable
evi dence and could not obtain it with reasonable diligence; and
(4) there is a reasonable probability that, had the evidence
been discl osed, the outcone would have been different. Downs v.

State, 740 So.2d 506 (Fla. 1999); Haliburton v. State, 691 So.2d

466 (Fla. 1997); Cherry v. State, 659 So.2d 1069 (Fla. 1995)

Hegwood v. State, 575 So.2d 170 (Fla. 1991). However, “[t]here

-8-



is no Brady violation where the [allegedly excul patory]
information is wequally accessible to the defense and the
prosecution, or where the defense either had the information or
could have obtained it through the exercise of reasonable

diligence.” Provenzano v. State, 616 So.2d 428, 430 (Fla.

1993); Roberts v. State, 568 So.2d 1255 (Fla. 1990); Janes V.

State, 453 So.2d 786 (Fla.), cert. denied, 469 U S. 1098 (1984).

Hoffman’s Brady claimfails to neet these standards.

As he did in his second anended notion for postconviction
relief (Il 122), Hoffman argues that Brady violations occurred
regarding the followng: (1) hair evidence; (2) Rocco Marshall’s
deal with the state; (3) other suspects; (4) blood found at the
scene; and (5) his post-plea statenents to the prosecutor. As
the circuit court held, however, there is no nerit to this

claim

(1) Hair Evidence
Long before Hoffman's trial the state filed a notion to
conpel Hoffrman to provide hair sanples because several hairs had
been found in the female victinms hands. (ROA | 10). I n
response to a demand for discovery filed by R chard N chols (ROA
| 12) the state responded that there were reports on the
autopsies, fingerprinting, and blood and hair analysis. (RCA |

15). Hof fman’s conplaint that this was not sufficient



di sclosure to Harris, the attorney who represented himat tria
(initial brief at 32), ignores the testinony at the evidentiary
heari ng. At that hearing N chols testified that he filed the
di scovery denmand, recalled the prosecutor telling himthat hairs
had been processed, and turned his conplete file over to Harris.
(V 346-48). Harris testified that he knew about the hairs, that
Ni chol s had received a discovery response, and that Ni chols gave
himall of his files, which he reviewed. (V 255, 257-58).

At trial Harris asked Detective Dorn if blood, hair, and
saliva sanples had been taken from Bones Merrill, Rocco
Marshall, and Lenny Mazzara. (ROA X 880). On  cross-
exam nation of FDLE serologist Platt, he elicited the fact that
hairs had been collected fromthe nurder scene (ROA VIl 581) and
that the witness could not state with certainty that Hoffrman had
ever been in the notel room where the victins were nurdered.
(ROA VIl 587). He |l ater asked another FDLE expert if he had
processed the hairs taken fromthe victims body. (ROA |IX 898).
In closing argunent Harris pointed out that blood, hair, and
saliva sanmples had not been taken from all of the suspects.
(ROA X 1084). Thus, it is obvious that the defense knew about
t he existence of the stray hairs found on Parrish’s hands.

As Hof fman points out (initial brief at 30-32), the circuit

court mstakenly stated that “the hair conplained of so

-10 -



vigorously in the petition was not from the hand of the victim
as set forth in the petition, but, on the contrary, was an
unidentified hair found on the hotel room floor.” (rrr 352).

This m sstatenent, however, does not lead to Hoffman's
conclusion that “the records not only contradict the |ower
court’s finding, but also negates any possibility that the hair
was deposited from anything other than a struggle with the rea

killer.” (Initial brief at 32). | nstead, both the record and
comobn sense support the circuit court’s conclusion that any
hairs were immaterial and i nconsequenti al .

Regarding the hair, the court went on to state that

its existence in the room proves nothing
other than the fact that soneone other than
the defendant, Janes Wite, and the two
victinms at sonme point deposited a hair on
the floor of a hotel room at Jacksonville
Beach, Florida. The presence of this hair
in the room has very little or no neaning in
regard to this case, and there is absolutely
no reasonabl e probability t hat its
exi stence, had it been made known to the
jury, would have changed the outconme of the
trial or the sentencing hearing in any way.
By the very physical nature  of hai r
conpari son evidence, a hair sanple can never
identify a person. The nost it can ever do
is to elimnate a person from consideration
or to put the person within a group of many
people who could be included. Ther ef or e,
the existence of this unknown hair on the
floor of a hotel roomin Jacksonville Beach,
Florida on a holiday weekend could have had
little or no inpact on the jury in this
case.

-11 -



(rrr 352). Detective Dorn testified that Parrish’s body had
been dragged back away from the door in response to Harris’
guestioning him about the nurder scene. (ROA VII 522). As
former prosecutor Qoringer testified at the evidentiary hearing,
there was no way of knowi ng how long the hairs had been in the
nmotel room (V 295). According to a defense exhibit introduced
at the hearing, FDLE could not identify the source of the hairs,
al t hough nunerous people, including Hoffrman and Bubba Jackson,
were elimnated as the source. (V 282, 290). As the circuit
court pointed out, hair sanples cannot identify a specific
person. I nstead, they can only be used for elimmnation. Al so,
as the circuit court pointed out, it should surprise no one that
stray, unidentifiable hairs mght be found in a notel room

G ven the evidence against Hoffrman, including his several
confessions, there is no reasonable |ikelihood that nore
information about the hairs found on the victinmis hands would
have convinced the jury not to convict him The court correctly
found no relief warranted on this claim

2. Rocco Marshal |

Hof f man argues that Rocco Marshall’'s agreement with the
state “was for specifically described testinony and not for
truthful testinony” and that his true position as “an inportant

menber of the Provost Organization” was not disclosed to the

-12 -



def ense. (Initial brief at 34-35). The circuit court found
that Hoffman failed to denonstrate a Brady violation regarding
Mar shal | :
The identity of Rocco Marshall and the

extent of his know edge about this case were

well known to the defense throughout the

di scovery and pretrial stages of the case.

The defendant’s trial counsel wvigorously

cross-examned M. Mirshall at trial and

established a nunber of effective points

which mght damage his credibility with a

jury. These facts could only have been

known to defense counsel at trial as the

result of adequate, and indeed thorough,

pretri al di scovery. The specific

circunstances of his incentives to testify

were well known to the defense, and were

tal ked about at trial.
(Il 352-53). The record supports the court’s concl usion.

The state disclosed Marshall’s nanme to the defense on
Novenber 5, 1981. (ROA | 14). At a pretrial conference on
Decenber 31, 1982 the prosecutor stated that he had interview
Marshal | nunmerous tines and that he would give defense counsel
any recordings or transcriptions that existed. (ROA IV 143).
In cross-examning Dorn, Harris established that Mirshall was
not truthful in his statenents to the authorities until he was
given inmmunity. (IX 870-71). Harris also closely cross-
exam ned Mrshall at trial and established that he carried a
knife (ROA VIII 715); that, at first, he lied to the police

about the nmurders (ROA VIII 718); that he had been granted total

-13-



imunity (ROA VIII 719, 727); that his wife' s debt had been
w ped out and that he had gained possession of the PA system
(ROA VIII 721-22); that he used drugs and dealt them to help

support his wife and hinself (ROA VIII 722-26); that Merrill and

Hof fman had a |awn maintenance business (ROA VIII 728); that
Hof fman and Merrill both worked for Mazzara and Jimy Provost
(ROA VIl 729-30); and that Marshall had given nunerous

depositions (ROA VIII 738).

Hoffman’s claim of a Brady violation is nere specul ation
Harris obviously had considerable information about Marshall and
argued strongly to the jury that it should not believe
Marshall’s self-serving testinony. (ROA X 1075-79, 1084).
Hof f man has denonstrated neither that any nmaterial evidence was
withheld nor a reasonable probability that any undisclosed

“evidence” would have changed the outcone. Downs; Young;

Hal i burt on.

3. O her Suspects

Hoffrman also argues that the state wthheld materia
information about Bubba Jackson, Bones Merrill, Cl arence
Robi nson, and Meade Haskins. (Initial brief at 36-40). As the
record of both the trial and the evidentiary hearing show,

however, there is no nerit to this claim

-14 -



At the evidentiary hearing Hoffman introduced exhibits
showing (1) that a confidential informant, David Jack, and his
w fe stated that Bubba Jackson told them that he killed the
victims and (2) that Bones Merrill told his wife that he was the
“l ook-out” man for the wvictins’ killers. Hof f man al so
i ntroduced an exhibit, however, in which Bones said that he and
Bubba were in Ml bourne, Florida, when the murders occurred and
that Hof frman told himthat he and Wiite comm tted the nurders.

Qoringer testified at the evidentiary hearing that Bubba and
Bones were investigated intensively, an investigation that |ed
to Hoffman and Wiite, and that there was no physical evidence
agai nst anyone but Hof fman and Wite. (V 286-87, 290-91, 298).
At the hearing Dorn sunmmarized the |eads followed by the police
and testified that doing so led to Hoffnan. (V 203, 209-10).

At trial Harris, during cross-examnation, elicited from
Marshall the fact that Bones and Hoffman were in business
together — both their Iawn nmaintenance operation and for
Mazzar a. (ROA VI 728-30). Moreover, Dorn testified at trial
that Bones was interviewed extensively. (ROA IX 881). Thus, it
is obvious that Harris knew there had been other suspects in the
case.

There is “no constitutional requirenent that the prosecution

make a conplete and detailed accounting to the defense of all

-15 -



police investigatory work on a case.” Moore v. I1llinois, 408
US 786, 795 (1972). This Court has recognized that the state
is not required to give the defense every piece of information

about other suspects. Swafford v. State, 569 So.2d 1264, 1267

(Fla. 1990): Medina v. State, 690 So.2d 1241, 1249 (Fla. 1997)

(“Brady does not require disclosure of al | i nformation
concerning prelimnary, di sconti nued investigations of all

possi bl e suspects in a crine”); Spaziano v. State, 570 So.2d

289, 291 (Fla. 1990) (“The fact that Tate was a suspect early in
the investigation . . . is not information that nust be

di scl osed under Brady”); see Metlendez v. State, 498 So.2d 1258,

1260 (Fla. 1986) (“Mbst of +the alleged nonpreservation of
evidence in this case occurred prior to the tinme appellant
becane a suspect”).

Hof fman has not denonstrated that any material evidence
about other suspects was withheld in violation of Brady. Thi s

claimhas no nerit and shoul d be deni ed.

-16 -



4. Blood

A small anmpbunt of type O blood was found at the nurder
scene, and Hoffman argues that the state’'s failure to disclose
the blood type of other suspects violated Brady. (lInitial brief
at 41-42). There is no nerit to this claim

Harris explored this subject during his cross-examnation
of the FDLE serologist. That exam nation revealed that:
| hl enfeld had type B blood, both Parrish and White had type A
and Hoffman had type AB; sone type O blood was found at the
scene; and Bubba Jackson had type A bl ood. (ROA VII 577-80).
In closing Harris argued that at the tinme the nurders were
commtted, possibly by soneone with type O blood, Hoffnman was
mles fromthe scene of the nurders. (ROA X 1094).

Harris obviously knew that sone stray blood was found at the
scene. At the evidentiary hearing Hoffman did not show that the
state wthheld anything regarding that bl ood. No Brady
viol ati on has been denonstrat ed.

5. Post - pl ea St at enents

As his Jlast Brady conplaint, Hoffman argues that the
prosecutor wongfully failed to disclose to the defense the
substance of his post-plea statenents. There is no doubt,
however, that Harris knew the substance, if not each and every

detail, of those statenents.
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Harris noved for rehearing of the notion to suppress all of
Hoffman’s statenents and secured the prosecutor’s prom se that
he would not use Hoffrman’s post-plea statenents at trial. (ROA
|V 149). At the evidentiary hearing Obringer testified that
there were no notes or tape-recordings of Hoffrman’s post-plea
statenents, but that the depositions Hoffrman gave to Mazzara and
Wiite’'s attorneys were recorded. (V 274-75). In those
depositions Hoffman confessed to being the principal in
| hlenfeld s nurder, an aider and abettor to Parrish’s, and to
being a nenber of a conspiracy to nurder them (Vv 275).
Qoringer also stated that he told Harris the substance of the
post-plea statenents, he net with Harris many tines, Harris had
copies of the depositions, there were no differences between the

post-plea statenents and Hoffman’s confessions, and neither the

post-plea statenents nor the depositions were used at trial. (V
275, 285-86). It is obvious that no Brady violation occurred

regardi ng the post-plea statenents.

Hof f man has failed to show that the state withheld material,
excul patory evidence. Any information that was not disclosed to
t he defense was not of such nature and wei ght that confidence in
the outcome of the trial has been underm ned. There is, thus,
no nmerit to Hoffman’s Brady claim and no relief is warranted on

this issue.

-18 -



| SSUE 11
VWHETHER THE CIRCU T COURT CORRECTLY FOUND
TRIAL COUNSEL NOT TO HAVE BEEN | NEFFECTI VE
AT THE PENALTY PHASE.

Hof f man argues that Harris rendered ineffective assistance
at the penalty phase because he did not present testinony by
mental health experts and famly nenbers and friends about his
| ong-standi ng abuse of drugs and did not convince the jury and
judge that he was under the dom nation of Lenny Mazzara. There
is no nmerit to this claim

To prove that counsel rendered ineffective assistance,
Hof f man nust denonstrate both that counsel’s performance was
deficient, i.e., that counsel made such serious errors that he
did not function as the counsel guaranteed by the Sixth
Amendnent, and that the deficient performance prejudiced him

i.e., “counsel’s errors were so serious as to deprive the

defendant of a fair trial, a trial whose result is reliable.”

Strickland v. Washington, 466 U S. 668, 687 (1984). A
postconviction novant nust make both showings, i.e., Dboth
i nconpet ence and prejudice. Id.; Kimelman v. Mrrison, 477

US 365 (1986); Cherry v. State, 659 So.2d 1069, 1073 (Fla.

1995) (“The standard is not how present counsel would have
proceeded, but rather whether there was both a deficient

performance and a reasonable probability of a different
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result.”) (enphasis in original). This standard “is highly
demandi ng.” Ki nmrel man, 477 U. S. at  382. Only those

postconvi ction novants “who can prove under Strickland that they

have been denied a fair trial by the gross inconpetence of their

attorneys will be granted” relief. 1d.; Rogers v. Zant, 13 F.3d

384, 386 (11th Cir. 1994) (cases granting relief will be few and
far between because “[e]ven if nmany reasonable | awers would not
have done as defense counsel did at trial, no relief can be
granted on ineffectiveness grounds unless it is shown that no
reasonable lawyer, in the circunstances, would have done so.

This burden, which is petitioner’s to bear, is and is supposed

to be a heavy one.”) (enphasis supplied).

Moreover, “[t]he proper neasure of attorney perfornmance
remains sinply reasonableness wunder prevailing professional

norns.” Strickland v. Washington, 466 U.S. at 688. Strickl and

v. Washington, also contains the foll ow ng adnonition:

Judi ci al scrutiny of counsel ’ s
performance nust be highly deferential. | t
is all too tenpting for a defendant to

second- guess counsel ’s assi stance after
conviction or adverse sentence, and it is
al | too easy for a court, exam ni ng
counsel’s defense after it has proved
unsuccessful, to conclude that a particular
act or om ssion of counsel was unreasonabl e.
A fair assessnent of attorney performance
requires that every effort be nmade to
el imnate t he distorting effects of
hi ndsight, to reconstruct the circunstances
of counsel’s challenged conduct, and to
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eval uate t he conduct from counsel’s
perspective at the tine. Because of the
difficulties i nher ent in maki ng t he
evaluation, a court nmust indulge a strong
presunption that counsel’s conduct falls
W thin t he w de range of reasonabl e
pr of essi onal assi st ance.

Id. at 689 (citation omtted). Thus, counsel should be presuned
conpetent, and second-guessing counsel’s performance through

hi ndsi ght should be avoi ded. Strickland v. Washington;

Ki mel man; Wiite v. Singletary, 972 F.2d 1218 (11th G r. 1992);

Atkins v. Singletary, 965 F.2d 952 (11th Cr. 1992); Wite v.

State, 664 So.2d 242 (Fla. 1995); Phillips v. State, 608 So.2d
778 (Fla. 1992).

Wiile the standard for a postconviction novant claimng
counsel was ineffective is a demanding one, conpetent trial
counsel nust perform at a mninum |level, not a nmaximum one.
“The test has nothing to do wth what the best |awers would
have done. We ask only whether some reasonable |awer at the
trial could have acted, in the circunstances, as defense counsel

acted at the trial.” VWite, 972 F.2d at 1220; see also

Hendricks v. Calderon, 70 F.3d 1032, 1039 (9th GCir. 1995)

(Strickland v. WAshington requires only mninmal conpetence);

Teffeteller v. Dugger, 24 Fla.L Wekly S110, S117 n.14 (Fl a.

March 4, 1999) (“the legal standard is reasonably effective

counsel, not perfect or error-free counsel”). When consi dering
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i neffectiveness clains, a court “need not determ ne whether
counsel’s performance was deficient when it is clear that the

al l eged deficiency was not prejudicial.” WIIlianmson v. Dugger

651 So.2d 84, 88 (Fla. 1994); Valle v. State, 705 So.2d 1331,
1333 (Fla. 1997) (to establish prejudice, a novant nmust show “a
reasonabl e probability that but for the deficiency, the result

of the proceeding would have been different”); Hldwn v.

Dugger, 654 So.2d 107 (Fla. 1995) (sane).

As the circuit court found, Hoffrman failed to denonstrate
that Harris rendered ineffective assistance at the penalty
phase.

At the evidentiary hearing, Hoffman presented the testinony
of psychiatrist Robert Fox, psychologist Mchael Gelbort, his
cousin and aunt (the Mndels), a friend of his brother’s
(Richman), and a friend and fellow drug abuser (Sirodi). After
the hearing, the <circuit court found that counsel was not
ineffective. The court nade the foll ow ng findings:

The allegation that M. Harris was
ineffective because he did not call Fred
Sirodi, Karl Mndel, Leah Mndel, or Pat
Ri chnond [sic] was also not proven by the
evidence in this hearing. These w tnesses
show that the defendant had, in fact, abused
drugs during his lifetinme, from over-the-
counter cough syrup to barbiturates at
various tinmes. Only M. Sirodi testified
that he saw the defendant use codei ne cough
syrup, barbiturates, diordin, and heroin.
All of the other wtnesses observed the
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def endant using only over-the-counter cough
syrup, and even M. Sirodi testified that he
never saw the defendant wuse cocaine or
di laudid, which was the drug on which Dr.
Fox based a great deal of his opinion. Most
of the testinony concerned the consunption
of “Brown’s Mxture” an over-the-counter
cough renmedy found in the neighborhood in
which the defendant and his famly nenbers
grew up. There was no evidence offered that
“Brown’s M xture” contained any narcotic or
control | ed substance.

Pat Richman’s testinony contradicts the
testinony  of ot her W t nesses that t he
defendant’s nother treated his Dbrother,

Shel don, better t han she treat ed t he
def endant, and that she showed his brother,
Shel don, nore attention. In fact, she

testified that the nother did not give
Shel don any nore affection or attention,
that the defendant gave his nother nore
probl enms than his brother, Sheldon, did, and
that she herself treats her two sons
differently. The Court fails to see how the
conflicting testinony of these wtnesses
woul d have influenced the outconme of the
trial so seriously as to nmake their absence
constitute the deprivation of a fair trial.

I n fact, M. Harris did conduct
extensive interviews of the defendant’s
w f e, t he def endant hi nsel f, and hi s
girlfriend, on many of these issues. He

called the wfe to the stand and she
testified in the guilt phase of the trial.
He testified that he believed her testinony
in the penalty phase wuld have been
cunul ative at best, and this it was his
recollection that she did not want to return
for the penalty phase of the trial, and felt
she had nothing further to add. He did,
however, call the girlfriend to the stand in
the [qguilt] phase, and she did, in fact,
testify to some of these things. M. Harris
testifies, and the Court agrees, that he did
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bring out the defendant’s abuse of drugs
over a period of several years at the trial

M. Harris testified that he nade a tactica

decision, with the defendant, and based on
what the defendant had told him that the
defense would be that the defendant did not
commt the crinme and that he did not confess
to the crinme, or at least did not confess in
the words the State was saying he did. M.
Harris testified that at the tinme, based on
numer ous conversations and contacts with the
def endant, he did not feel t hat t he
defendant’s nental health was i npaired. He
felt that there wuld be npbre negative
effect than positive effect which would have
occurred fromthe jury learning nore about a
| ong-standing drug addiction. He testified
that he felt that with a local jury in a
conversative community, the testinony about
t he def endant’ s addi ction woul d have
aggravated rather than mtigat][ed] t he
facts. This is a reasonable tactica

decision by a conpetent attorney based upon
his knowl edge of the |ocal comunity. Most
telling of all in this issue of effective or
i neffective assistance regarding the calling
of these witnesses is the statement of the
defendant in the sentencing phase of the
trial (p. 1180). The defendant stated, “I
just thought 1'd tell you that | didn't do

it. My friends don’'t want to get involved
and the people who care about ne you did not
bel i eve.” This was the status of the

mtigation evi dence avai |l abl e to t he
def endant and to his counsel, M. Harris, at
the time of the trial, and we hear it from
the defendant’s own words. The evidence
fails to nmeet the burden of proof wth
regard to daimlV

CLAIM V
Looking at ClaimV, the Court found no
evi dence that denonstrated that M. Harris
performance as defense counsel at trial was
deficient due to the absence of a nental
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(111

health expert at the penalty phase of the
trial to testify to the defendant’s drug
abuse, and/ or the failure to present
evidence or an instruction to the effect
that the defendant was under the dom nation
of M. Mzzara. The Court reiterates the
findings it has previously nmade related to
Claim |V, supra. The evidence presented
during this hearing by the defense fails
utterly in any attenpt to prove that the
def endant was under the dom nation of Frank
Mazzar a. There is absolutely no evidence
showi ng that the defendant “would have done
anything to please these people” other than
the allegations <contained in the notion
itself, the argunent of counsel, and pure
unadul terated speculation of Dr. Robert Fox,
wherein he opined that because the defendant
was wlling to commt nurder for five
t housand dollars, that neant that he was
willing to do anything that Mazzar a,
Provost, etc., told him to do in order to
get drugs from them It is unclear to the
undersigned how that testinony would have
become adm ssible in court at the tinme of
the penalty phase, but assumng arguendo
t hat the jury would have heard this
evidence, it is highly wunlikely that it
woul d have influenced the jury to recomrend

or the judge to inpose a sentence of life
i nprisonnment rather than death under these
ci rcunst ances. Therefore, the issues of

ineffective assistance at the penalty phase
related to drug abuse and dom nation of
anot her which are raised in CaimV have not
been proven by the evidence in this hearing.
The evidence presented falls far short of
meeting the burden of passing the test set
forth by the Florida Suprenme Court in
Maxwel | v. WAinwight, 490 So.2d 927 (Fla.
1986), and Harris v. State, 528 So.2d 361
(Fla. 1988).

354-57). The record supports these findings.
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Hof fman testified at trial that he started using drugs at
age eighteen and becane addicted to heroin at eighteen to
nineteen. (ROA I X 955-56). He stated that he got clean when he
was nineteen or twenty and that he was not addicted to any drugs
when these nurders were committed. (RAA I X 956). By the tine
he was arrested in Mchigan in 1981, however, he testified that
his drug use was “terrible” because he was injecting dilaudid
using cocai ne and Qualudes, and snoking marijuana constantly.
(ROA I X 962-63). He reiterated that he was not using such drugs
in such anmounts in Septenber 1980. (ROA I X 963-64). During the
penalty phase, Hoffrman nmade a narrative statenent in which he
protested that he was innocent and stated: “As you can tell, |
don't have a big list of character wtnesses comng up and
saying what kind of a good person | am Most of ny friends
didnt want to get involved. The few people that cared for ne,
you didn’'t believe themin the first place.” (ROA XI 1180). In
his penalty-phase closing argunent Harris argued, anong other
t hi ngs, that Hoffman was just a regular guy who | ed a productive
life for thirty-five years before being sidetracked and getting
involved in the drug world. (ROA XI 1194).

At the evidentiary hearing Hoffman’s cousin and aunt, Car
and Leah Mndel, testified that Hoffman drank a |ot of cough

medi cine and that they knew he supposedly used drugs. (I'V 140;
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149). Pat Richman, a good friend of Hoffman s brother Shel don,
testified that Sheldon told her Hoffrmn used drugs. (I'Vv 156).
Fred Sirodi, a childhood friend of Hoffrman’s, testified that
they did drugs together and that Hoffnan drank cough nedicine
and used unnaned anti hi stam nes and barbiturates. (I'V 124-25).
He stated that he net Hoffman years later at a drug treatnent
center (sonetine between 1969 and 1971), that Hoffman was there
for about six nonths, but that Hoffman was doi ng heroin when he
saw him in 1979 or 1980. (I'v 128-32). Sirodi also admtted
that he was still using drugs. (IV 134).

At the penalty-phase charge conference Harris announced t hat
he would be arguing “that he was a normal guy up until he got
i nvol ved with these conspirators and that his drug use began and
drug dependence began about this tine. He had been using drugs
and selling drugs since earlier that year.” (ROA Xl 1166).
During the evidentiary hearing, Harris testified that the
defense position was that Hoffman was not guilty and that he did
not confess. (V 246). He also testified that he prepared for
the penalty phase by “extensive consultation” with Hoffman, his
wife, and his girlfriend. (V 244).

The testinony by famly and friends at the evidentiary
heari ng would have conflicted with the theory of defense — in

both phases of trial — and would have directly contradicted
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Hof fman’s own testinony. Most of these w tnesses were rather
nonspeci fic about the tinefrane relevant to their know edge and
had had little or no recent contact with Hoffman at the tine of
the murders. G ven Hoffman’s age at the tine of the nurders
(thirty-five) and his testinony, it is wunlikely that this
currently produced testinony would have been hel pful if

presented at the penalty phase. See Rose v. State, 617 So.2d

291 (Fla. 1993); Cave v. State, 529 So.2d 293 (Fla. 1988).

As set out earlier, Hoffrman testified that he was not using
hard drugs at the tine of the nurders and that he had been off
heroin for fifteen years. Sirodi’s testinony that Hoffman
unsuccessfully underwent a drug treatnent program and was stil
using heroin in 1979 or 1980 woul d have done nore harm than good
and underm ned the defense strategy. As Harris testified at the
evidentiary hearing, he did not believe |ong-standing drug use
would play well with the jury: “W are a pretty conservative
comunity. I’m not sure that a jury in Duval County would
excuse a person for the effects of voluntary drug addiction no
matter how |ongstanding it was. I’m not sure that would have
been taken as a mtigating factor by a jury in Duval County.”
(V 253). Because Hoffman continually maintained his innocence,
Harris’ strategy was sound, as this Court has previously

recogni zed. Correll v. State, 558 So.2d 422, 425 (Fla. 1990)
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(“I'n view of the fact that Correll continued to insist that he
was not guilty of the crimes, we can understand why counsel may
not have wanted the jury to believe that he was an al coholic and
a drug addict”).

The testinony by Gel bort and Fox at the evidentiary hearing
al so presents problens. Cel bort testified that he thought
Hof f man had “organic brain syndrome” and that drug use “could be
in large part an explanation of why he has cognitive deficits.”
(V 324, 335). He also admtted, however, that he could only
testify to the results of tests given to Hoffman nore than
fourteen years after the nurders and could not testify how drugs
m ght have affected Hof fman’s behavior in 1980. (V 338).

Fox’s testinony was simlarly flawed. Fox opined that two
statutory mtigators applied, i.e., that Hoffman’s capacity to
appreciate the crimnality of his conduct was di m ni shed because
of longstanding drug use and that Hoffman was under the
substantial dom nation of Mizzara and Provost because they gave
hi m drugs. (I'V 55-57). However, Fox then admtted that his
assessnment of dimnished capacity applied only to Hoffman's
state at the time of his arrest in Cctober 1981, not to his
condition in Septenber 1980 when these nurders were commtted.
(rv 95). He also stated that, because Hoffman denied any

involvenent in the nurders, it was “not possible to exam ne him
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directly as to his nental state in regard” to the nurders. (IV
111). Hs opinion as to the dimnished capacity mtigator,
therefore, is totally unsupported.

Moreover, as the circuit court found, Fox's opinion on the

substanti al dom nation mtigator was “pure unadul terated
specul ation.” Fox’s know edge of Hoffman’s dealing wth Provost
and Mazzara conflicted wth Hoffman’'s trial testinony. In view

of his assunptions regarding the alleged dom nation, one would

have expected Hoffman to use the $5,000 he received for killing
| hlenfeld to purchase drugs. Fox, however, admtted that he
knew that, instead, Hoffman used the noney to |eave town and
evade capture. Moreover, Hoffman testified at trial that he

only began working for and becane dependent on Provost after the
murders. (ROA 957 et seq.).

The testinmony of both Fox and Gel bort was controverted by
the state in cross-exam nation and the circuit court’s rejection

of this testinony was justified. Kokal v. State, 718 So.2d 138

(Fla. 1998); Bottoson v. State, 674 So.2d 621 (Fla. 1996); Rose.

As Harris testified at the evidentiary hearing, he had many
conversations with Hoffman and a strategy of defense was deci ded
on and enpl oyed. Now, after that strategy did not work and
Hof f man was sentenced to death, collateral counsel have invented

another theory that they fault trial counsel for not enploying.
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Failing to persuade the judge and jury to accept the defense

point of view, however, is not ineffectiveness. Teffeteller v.

Dugger, 24 Fla.L.Wekly S110 (Fla. 1999); Haliburton v. State

691 So.2d 466 (Fla. 1997); Ferguson v. State, 593 So.2d 508
(Fla. 1992). As this Court has stated: “The fact that
postconvi ction counsel would have handled an issue or exam ned

a wtness differently does not nean that the nethods enpl oyed by

trial counsel were inadequate or prejudicial.” Rivera v.

Dugger, 629 So.2d 105, 107 (Fla. 1993); MIlls v. State, 603

So.2d 482 (Fla. 1992); Jennings v. State, 583 So.2d 316 (Fla
1991) .

To denonstrate penalty-phase ineffectiveness, Hoffman “nust
denonstrate that but for counsel’s errors he would have probably

received a life sentence.” Hldwin v. Duqgger, 654 So.2d 107

109 (Fla. 1995), citing Strickland v. Wshington, 466 U S. at

694. He has failed to do this, however. As shown above, no
statutory mtigators due to Hoffman’s drug use existed, and any
nonstatutory mtigation that such use would have supported woul d
be outweighed by the aggravators in this case, i.e., prior
violent felony; heinous, atrocious, or cruel; cold, calculated,
and preneditated; and pecuniary gain. There is, therefore, no
reasonabl e probability that Hof fman woul d have been sentenced to

life inprisonment if the currently tendered evidence had been
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presented at trial. See Rutherford v. State, 727 So.2d 216

(Fla. 1998); Haliburton.

Hof frman failed to denonstrate that Harris perfornmed in a
substandard manner at the penalty phase that prejudiced him

The circuit court’'s denial of this claimshould be affirned.

ISSUE 111

VWHETHER COUNSEL RENDERED | NEFFECTI VE
ASSI STANCE AT THE GUI LT PHASE

Hof fman argues that both N chols and Harris rendered
i neffective assistance before trial and during the guilt phase.
There is no nerit to this claim
Hof fman first conplains that Harris should have secured and
presented expert and lay testinony regarding his |long-term drug
addiction at the suppression hearing. He relies on the
evidentiary hearing testinony of psychiatrist Robert Fox and
inmate Robert Golden in making this claim As the circuit court
found, however, neither was a credible wtness:
[Dr. Fox’s] testinony is further damaged by
the fact that it depends in whole cloth upon
conplete reliance upon the statenents of the
defendant to Dr. Fox, and the affidavit of
Robert Golden, (the nost unreliable and
| east credible witness this finder of fact
has ever observed in twenty-four years on
the trial bench), to reach his conclusions.
In addition, Dr. Fox’s testinobny seened to

indicate that he believed that the defendant
was suffering from both wthdrawal synptons
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and nental clouding of consciousness and
reduced ability to understand due to using
controll ed substances at the sane tine, on
the day he was interrogated and first
confessed to the crine. Further, the doctor
testified on cross-exam nation that he was
not aware that t he def endant testified
during the trial that he was not using drugs
at the time of the nurder. Dr. Fox also
admtted on cross-examnation that he was
not aware of the FBI agent’s observations of
the defendant at the tine of arrest or
interrogation and was not aware of the
details of the defendant’s confession at

that tine. In fact, Dr. Fox took the
defendant at his word that he did not
confess to the FBI. The Court finds that

many of Dr. Fox’s opinions are based upon
factual assunptions and beliefs that the
Court finds to be untrue or not credible.

Moving to the testinony of Robert Golden,
this Court cannot fail to coment that no
conpet ent self-respecting attorney would
ever call Robert Golden to the stand as part
of his case and attenpt to represent to a
jury or a Court that his testinony was
wort hy of belief. During his testinony, M.

Gol den, anong ot her t hi ngs, made the
followng statenents: “They seem to thing
|’m crazy. They put nme on psychotic
medi cation . . . . It seenmed to work .o
| was found inconpetent, then not guilty by
reason of insanity . . . . Three felony
convictions . . : . M/ mnd controls
everything I do. . . . | wite poetry . .

It deals with reality . . . . | can see
the overall view of things because of ny
mnd . . . . |I’menjoying being here.” M.

Gol den, by his adm ssion, was inconpetent at
the time of the occurrence of the events
about which CCR would have him testify
before a jury. M. CGolden also admtted to
being a drug addict both before, during and
after the period in question, and this Court
saw anpl e evi dence of hi s current
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i nconpetency in his behavior and deneanor
during this hearing. For any |lawer to
suggest that M. Harris, the defendant’s
defense counsel at trial, should have placed
M. Golden on the stand, is |udicrous. In
fact, there was an abundance of evidence at
the suppression hearing and at trial that
the defendant was lucid, clear, and not
under the influence of any drugs or alcohol
at the tinme of his confession, and all of
the other evidence in the case corroborates
the statenent that he originally gave.

(111 353-54).
The record supports the court’s conclusions. The
description of Fox's testinony is accurate. (I'v 97 et seq.).

| f anything, the full transcript of CGolden’s testinony (IV 166
et seq.) shows himto be even |less credible and conpetent than
the circuit court stated. At the suppression hearing secured by
Harris, FBI Agents Polaski and Lukepas and Detective Dorn
testified that Hoffman confessed freely and did not appear to be
under the influence of drugs or alcohol. (ROA V 171-233). In
his opening statenent Harris argued that Hoffman's confession
“was obtained from him while he was addicted to narcotics and
while he was under the influence of drugs.” (ROA VIl 476). In
closing argunent he urged the jury to reject the agents’ tria
testimony about the confession because Hoffrman had been using
drugs when he confessed. (ROA X 1080-81).

As this Court has long recognized: “It is alnobst always
possible to imagine a nore thorough job being done than was
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actually done.” Maxwell v. Wainwight, 490 So.2d 927, 932 (Fla.

1986); Bryan v. Dugger, 641 So.2d 61 (Fla. 1994); Wite V.
State, 559 So.2d 1097 (Fla. 1990). Hof fman testified at both
suppression hearings and at trial that he was under the
i nfluence of drugs when he confessed. Gven the officers’
testinony to the contrary, however, it is nere specul ation that
testinony about the effect of drugs would have resulted in the
trial court’s suppressing the confession or in the jury's
finding that confession involuntary, especially if Fox and
Golden are typical of the wtnesses that Harris should have
present ed. G ven the evidence that Hoffrman killed 1hlenfeld,
Harris cannot be faulted for failing to convince the jury

ot herw se. C. Teffeteller, 24 Fla.L Wekly at S113 (after

vigorously litigating an issue, counsel’s failure to prevail on

it “does not constitute ineffective assistance”); Haliburton v.

State, 691 So.2d 466, 471 (Fla. 1997) (counsel not ineffective

for failing to persuade the judge and jury to accept the

defense’s position); Ferquson v. State, 593 So.2d 508, 511 (Fl a.
1992) (“Although in hindsight one can speculate that a different
argunent may have been nore effective, counsel’s argunment does
not fall to the level of deficient performance sinply because it

ultimately failed to persuade the jury”).
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Hoffman has failed to denonstrate that no reasonable
attorney practicing in Jacksonville in 1982-83 would have failed
to produce w tnesses such as Fox and CGolden on the suppression
i Ssue. Moreover, as set out in issue VA, infra, the underlying
substance of this claim i.e., suppression, was raised on direct
appeal and found to have no nerit. This claim of
i neffectiveness, thus, is little nore than a thinly veiled
attenpt to raise a procedurally barred claim under the guise of
i neffectiveness. As this Court has held, the prejudice part of

the Strickland v. Washington test cannot be net when this Court

holds that the substance of a claim has no nmerit, Teffeteller,

24 Fla. Law Wekly at S113, and counsel cannot be deened
ineffective for any supposed failure regarding a nonneritorious

issue. Turner v. State, 614 So.2d 1075 (Fla. 1992); Ml endez v.

State, 612 So.2d 1366 (Fla. 1993).
Hof fman al so argues that Harris was ineffective for not
i nvestigating other suspect s, for not i npeaching Rocco

Marshall’s testinony sufficiently, and regarding the hairs found

on the female victims hands. He raised all of these things,
alternatively, as Brady violations. As explained in issue I,

supra, however, no Brady violations occurred. Moreover, Harris
cross-exam ned Marshall extensively and knew about the hairs and

ot her suspects.
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Hoffman has failed to show substandard performance that
prejudiced him Gven the wevidence against him a few
unidentified hairs found on the hands of a nurder victimwo had
been dragged across the carpet in a notel room would not have
persuaded the jury to find Hoffrman not quilty. Addi tionally,
Harris’ responsibility was to present a defense, not to prove
who el se m ght have conmtted these murders. Thus, Hoffman has
not shown that Harris rendered ineffective assistance in the

guilt phase. MIlls v. State, 684 So.2d 801, 804 n.4 (Fla. 1996)

(the standard for neeting the materiality part of the Strickland

V. Washington test of ineffectiveness “is the sane as the

standard for proving prejudice under Bagley: prejudice is shown
only if there is a reasonable probability that ‘but for
counsel’s wunprofessional error, the result of the proceedings

woul d have been different’”) (quoting Strickland, 466 U. S at

694)).

Finally, Hoffman argues that N chols was ineffective for
abandoning him after he made his gquilty plea. As set out in
i ssue VB, however, the substance of this claimis procedurally
barred and the claimof Nichols’ ineffectiveness is insufficient
to overcone the procedural bar. Raising the claimagain in this
issue is an inproper attenpt to secure a second appeal. E.g.,

Teffeteller.
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Hoffman has failed to denonstrate that his gquilt-phase
i neffectiveness clains warrant any relief, and this issue should

be deni ed.

| SSUE |V

WHETHER THE CIRCU T COURT CORRECTLY FOUND
THE PUBLI C RECORDS CLAIM TO BE MOOT.

In claim X of the second anended postconviction notion (I
100), Hoffman argued that the state attorney’'s office and the
Duval County Sheriff’'s Ofice and Jail had not turned over al
requested public records. The circuit court summarily denied
the claimas noot. (Il 276). 1In doing so, the court noted that
public records litigation had been ongoing for three years and
that it had ruled on all public records requests filed by
Hof fman. (Il 276).

Now, Hof fman argues that he should have been given the state
attorney’s wire-intercept file, a file containing exenpt state
attorney’ s docunents, and files on other suspects. The circuit
court, however, ruled on all of these clains before ordering
Hof fman to file the second anmended noti on.

At a status conference on April 20, 1993, an assistant state
attorney stated that he had copied the entire state attorney’s
file, separating out exenpt materials that he would give to the
court for in canmera exam nation, and that he would turn the rest
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over to Hoffman as well as the entire public record produced by

the Jacksonville Police Departnent. (S | 27-28). Hof f man’ s
counsel acknowl edged that an exact listing of the in canera
materials would not be forthcom ng. (S I 31). The court

reviewed the clained-exenpt file during this hearing, ordered
one docunent to be turned over, and found the other docunents to
be exenmpt. (S | 48-49).

Later that year, at another status conference, collateral
counsel conplained that the state attorney’s office had told him
that files on other suspects had been destroyed, but that he
needed the destruct forns. (S | 89-90). Also at that hearing,
counsel asked the court to use a form he submtted to list the
exenpt docunents from the state attorney’'s office, which the
court declined to do. (S 1 95-97). The state argued that its
wire-intercept file had been sealed and that, under section
934.09, it could not be opened unless good cause were shown. (S
| 100). Hoffman's counsel then admtted that the w re-intercept

file could not be sought under the public records |aw. (S |

101). After further argunent, the court directed the state to
produce the file for in canmera inspection and stated: “If it
relates to the hom cide charges against M. Hoffrman, [’'I|1 order
it produced. If it doesn’t, then [I'll rule that it 1is
irrelevant to our purpose here.” (S 1 112).
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In a Decenber 1993 status conference the court stated that
it was alnost finished reviewing the wire-intercept file. (S |
138). Hof f man’s counsel acknowl edged that files and records
were comng fromthe jail and that he had received destruction
forms fromthe state attorney’'s office. (S| 146). At the Huff
hearing in April 1997 counsel acknowl edged that the public
records claimwas noot and that he reasserted it “sinply for the
purpose of not waiving it.” (S | 272). Counsel al so
acknowl edged that the <court refused to overturn the wre-
intercept file because it was not public record or Brady
material. (S| 272-73).

As the circuit court held and as counsel admtted, the
public records issue is noot. Hof f man has shown no abuse of
discretion in the circuit court’s rulings on the public records
clains. See Downs, 24 Fla. Law Wekly S511 (“The trial court did
not abuse its discretion in denying Downs’ notion for
production” of public records). The record shows that the state

conplied with Hoffrman’s public records requests. Hal i burton v.

State, 691 So.2d 466 (Fla. 1997). Therefore, this Court should

affirmthe circuit court’s summary denial of this issue.

| SSUE V
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VWHETHER THE Cl RCU T COURT PROPERLY DENI ED AN
EVI DENTI ARY HEARI NG ON HOFFMAN' S
PROCEDURALLY BARRED CLAI M.

In its post-Huff hearing order the circuit court held that
eight of the clains in Hoffman’s second anmended notion for
postconviction relief were procedurally barred because they
could have been, should have been, or were raised on direct
appeal . (1 275-77). Now, Hoffman argues that the court erred
in not holding an evidentiary hearing on the procedurally barred
claims. There is no nerit to this issue.

Florida Rule of Crimnal Procedure 3.850(c) provides that
rule 3.850 “does not authorize relief based on grounds that
could have been or should have been raised at trial and, if
properly preserved, on appeal of the judgnent and sentence.”

Thus, it is well settled that postconviction proceedi ngs are not

to be used as a second appeal. E.q., Teffeteller v. State, 24

Fla.L. Wekly S96 (Fla. March 4, 1999); Cherry v. State, 659

So.2d 1069 (Fla. 1995); Harvey v. Dugger, 656 So.2d 1253 (Fla

1995); Zeigler v. State, 654 So.2d 1062 (Fla. 1992); Bryan V.

Dugger, 641 So.2d 61 (Fla. 1994); Lopez v. Singletary, 634 So.2d

1054 (Fla. 1993); Chandler v. Dugger, 634 So.2d 1066 (Fl a.

1994). Matters that were, or could have been raised on direct
appeal of the conviction and sentence cannot be raised in a

postconviction notion. Raising a different argunent to
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relitigate an issue raised and rejected on direct appeal is also

I nappropri ate. E.q., Lopez, 634 So.2d at 1057; Teffeteller;

Rivera v. State, 717 So.2d 477 (Fla. 1998); Valle v. State, 705

So.2d 1331 (Fla. 1997); Cherry; Brown v. State, 596 So.2d 1026

(Fla. 1992); Medina v. State, 573 So.2d 293 (Fla. 1990); Quince

v. State, 477 So.2d 535 (Fla. 1985). Also, trial counsel cannot
be branded ineffective for not raising neritless clains or
clains with no reasonable probability of affecting the outcone.

Teffeteller.

A. Mranda® Rights

Hoffrman argues that his ingestion of drugs and his
wi t hdrawal synptons rendered him unable to voluntarily waive his
rights while being interrogated. This was claim IIl in the
second anended noti on. (rr 131). The circuit court sunmmarily
denied this claim as procedurally barred because it was raised
on direct appeal. (Il 276).

Hof fman confessed to these nurders after being arrested.
On June 25, 1982 the court heard Hoffman’s notion to suppress
his post-arrest confession. During that hearing, Hoffman
testified that he did not tell an FBlI agent that he was involved
in these murders (ROA 11 55) and that he took drugs throughout

the entire period of questioning. (ROA 11l 58-60). On cross-

6 Mranda v. Arizona, 384 U.S. 436 (1966).
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exam nation Hoffman admitted signing a waiver of rights form

(ROA 1l 61), but denied nmaking any incrimnating statenents
(ROA Il 62) and clained that he requested counsel. (ROA I11
63) . The trial court denied the notion. (ROA 11l 66). Thr ee

days later, Hoffman pled guilty to two counts of first-degree
murder in return for sentences of life inprisonnent, conditioned
on his testifying truthfully at Mzzara' s trial. (ROA Il 76-
82).

After Hoffman's guilty plea was withdrawn, Harris noved for
rehearing of the notion to suppress (ROA IV 145), and the court
decided to hold another suppression hearing before the trial
would start in January 1983. (ROA IV 146). At that hearing on
January 10, 1983 FBI agents Earl Pol eski and Stanley Lukepas and
Detective Ray Dorn testified that Hoffman confessed freely and
voluntarily and did not appear to be under the influence of
drugs or alcohol. (ROA V 171-233). Hoffman repeated his forner
testinmony and clained to have been under the influence of drugs
during questioning. (ROA V 234-49). The court again denied the
nmotion to suppress. (ROA V 251).

On direct appeal Hoffman argued that the trial court erred
both in failing to suppress his confession and in failing to
find on the record that his confession was nade voluntarily.

This Court disagreed. Hoffman v. State, 474 So.2d 1178 (Fl a.
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1985) . As to the suppression argunent, the Court held that
“whatever intention Hoffman may have had about exerting his
right to remain silent, his rights were knowingly and
intelligently waived when he executed the witten waiver.” |d.
at 1180-81. Because Hoffman raised the suppression issue on
direct appeal, it is procedurally barred from consideration in

col l ateral proceedings. Teffeteller; Cherry; Chandler; Medina.

This Court should affirm the circuit court’s holding this
i ssue to be procedurally barred.

B. Lack of Counse

Hof f man argues that Richard N chols, his first appointed
counsel , abandoned him after he entered into the plea agreenent,
|l eaving him effectively wthout counsel during his post-plea
di scussions with the prosecutor, when he was called to testify
at Mazzara’'s trial, and when he withdrew his guilty plea. He
also clains that Nchols was ineffective and that the
prosecutor’s vindictiveness caused him to be severely punished.
This issue was claim |l in the second anended notion. (Il 102).
The <circuit court found this 1issue procedurally barred and
summarily denied it. (Il 275).

Wth the benefit of counsel Hoffman pled guilty in the
sumer of 1982 after the court denied his notion to suppress his

conf essi on. (ROA 111 66). At the plea colloquy the court
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informed Hoffrman of all the rights he would be giving up by
pl eading quilty. (ROA I 77). Hof f man acknow edged his
understanding of those rights and that he was pleading guilty
because he was guilty. (ROA 1Tl 79). The court enphasized to
Hof fman that the plea was conditioned on his testifying at
Mazzara' s trial and that his failure to uphold the bargain woul d
have dire consequences:

[I]n order to acconplish this you nust

testify candidly and truthfully at the tria

of M. Mazzara.

Do you under st and?

MR, HOFFMAN: Yes, sir.

THE COURT: Your failure to do that
will nean that the “deal” is off and you
will go to trial and then the chips wll
fall where then may.

Do you under st and?

MR HOFFMAN: Yes, sir.

(ROA Il 81).

After the plea, the prosecutor and Hoffrman had several
di scussions during which Hoffman made incrimnating statenents.
Wen called at Mzzara's trial, however, Hoffman refused to
uphold his part of the plea agreenent, after which he was
allowed to withdraw his guilty plea. (ROA 111 89-95). At a
subsequent pretrial hearing the prosecutor stated that he would
not use the post-plea “statenents in ny case in chief, cross
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exam nation or rebuttal” (ROA IV 149), and those statenent were
not used at Hoffman's trial.

Hof fman cites no cases that hold that a defendant who enters
a conditional guilty plea has a right to counsel after entering
t hat plea. In a simlar situation, however, this Court has
stated that “the policy of fostering frank discussion between
prosecution and defense” does not “require extending protection
to statenents made in fulfillment of an agreed-to bargain.”

G oover v. State, 458 So.2d 226, 228 (Fla. 1984). The sane

reasoning applies to a defendant’s |ack of need, after a plea is
entered, for the protection that counsel can provide, i.e.,
guilt has been established and there is no need for further
protection.

Hof f man argues that he *“has been severely punished as a
result of exercising his constitutional rights.” (lInitial brief
at 78). He and he alone, however, held his fate in his hands.
Hs willful refusal to uphold his part of the bargain |ed
directly to his current situation. As this Court stated in
di scussing Hoffman’s cl ai mof prosecutorial vindictiveness:

Hof f man had t he choice of abiding by the

pl ea agreenent or not. When he refused to
go al ong, the agreenent becane null and void
as if it had never existed. A def endant

cannot be allowed to arrange a plea bargain,
back out of his part of the bargain, and yet
insist the prosecutor uphold his end of the
agr eenent .
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Hof f man, 474 So.2d at 1182; see also Lopez v. State, 536 So.2d

226 (Fla. 1988); Goover; Brown v. State, 367 So.2d 616 (Fla.

1979).

Hof fman al so argues that a hearing is needed on his claim
of prosecutorial vindictiveness. Hof fman raised this claim on
direct appeal by arguing that “the state inproperly sought the

death penalty to punish him for not giving testinony against a

co-defendant.” Hoffrman, 474 So.2d at 1182. The Court found no
merit to this argunent, Id., and the claimis now procedurally
barr ed.

Post convi ction novants are procedurally barred from raising
an issue presented on direct appeal by changing the ground upon

which the issue is presented. E.q., Teffeteller. Hof f man’ s

current assertion that he was w thout counsel is a poorly veiled

att enpt to raise again t he i ssue of prosecutoria
vi ndi cti veness. As such, it is procedurally barred. E.qa.,
Teffeteller; Ri vera. The claim of i neffectiveness IS

insufficient to overcone the procedural bar and allow Hoffrman a
second appeal on this issue. Therefore, the circuit court’s
finding this issue to be procedurally barred should be affirned.

C. Pr osecut ori al Ar gunent

Hof f man argues that the prosecutor’s argunents in both the

guilt and penalty phases “so infected the proceedings wth
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unfairness as to nmake the ultimate sentence of death
unconstitutional.” (Initial brief at 80). This was claimVl in
the second anended notion (Il 137), and the <circuit court
summarily denied it because it had been raised on direct appea
and found to have no nerit. (Il 276).

Hof f man points to two areas of concern: 1) the prosecutor’s
referring to Parrish’s nurder in arguing that Hoffnman should be
sentenced to death for killing Ihlenfeld; and 2) explaining why
Hof f man deserved the death penalty and Wite did not. The tria
court, as well as the prosecutor, relied on the facts of
Parrish’s death to support the death sentence. \When chall enged
on direct appeal, this Court held:

The judge’'s finding that Hoffrman had
previously been convicted of a violent
felony was based upon Hoffman’s conviction
for the second-degree nmurder of M. Parrish
Hof fman argues this finding is in error
because the evidence showed that Janes
Wiite, and not he, commtted the nurder of
Ms. Parrish. This argunment ignores the fact
that as M. Wiite s acconplice, Hoffmn was
a principal to the murder of M. Parrish.
H's conviction of second-degree nurder
standing alone, is sufficient to show the
exi stence of this aggravating circunstance.

Hof f man next conplains that the trial
court erred in considering the manner of M.
Parrish’s death in making his findings. The
judge did not consider the manner of M.
Parrish’s death as a separate aggravating
circunstance, but rather considered it in
support of his finding that Hoffman had
previously been convicted of a violent

-48 -



Hof f man,

f el ony. Al though this evidence was not
necessary to support the judge s finding,
since a conviction for second-degree nurder
i nherently involves violence to another
person, we find no error in the judge’s
havi ng considered it.

474 So.2d at 1181-82.

As to any harmin explaining Wiite’s role in these murders,

the Court hel d:

Finally, appel | ant argues that the
sentence of death here violates his right to
equal protection of law in view of the fact
that Mazzara, who procured the nurders, and
Wite, who was appellant’s acconplice in
carrying them out, each received consecutive
sentences of life inprisonnment for their
roles in the crines. State’s w tness
Marshall received imunity from prosecution
Appellant relies on Slater v. State, 316
So.2d 539 (Fla. 1975), but his case is not
like Slater. The decisions of this Court
make clear that it is permssible to inpose
different sentences on capital codefendants
whose various degrees of participation and
culpability are different from one another.

Mor eover , the exercise of prosecutorial
discretion in granting imunity to a |ess
cul pabl e acconpl i ce, co- conspirator, or

aider and abettor, does not render invalid
the inmposition of an otherw se appropriate
deat h sent ence.

Id. at 1182 (citations omtted).

Because he challenged the prosecutor’s coments on direct

appeal ,

this claimis procedurally barred. LeCroy v. State,

727

So.2d 236 (Fla. 1998); Ragsdale v. State, 720 So.2d 203 (Fla
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1998) . Moreover, rearguing an issue on different grounds is

al so procedurally barred. E.qg., Teffeteller.

Hof f man al so argues that trial counsel was ineffective for
failing to object to the prosecutor’s coments that he conpl ains
about now. Review of the prosecutor’s argunent, however,
reveal s that the conpl ai ned-about comments were not error, did
not prejudice Hoffrman, were fair comments on the evidence, and
were made to rebut defense comments. The coments were not
i nproper, and, therefore, counsel’s failure to object was not

the result of i nef f ecti veness. Cf. Mihammad v. State, 426

So.2d 533, 538 (Fla. 1982) (“Wether to object is a nmatter of
trial tactics which are left to the discretion of the attorney
so long as his performance is within the range of what is
expected of reasonably conpetent counsel.”). The all egation of
i neffectiveness, therefore, is insufficient to overcone the
procedural bar. Ragsdale.

The circuit court’s order finding this issue procedurally
barred shoul d be affirned.

D. Cold, Calculated, and Preneditated Aggravator

Hof f man argues that the cold, calculated, and preneditated
(CcCcP) aggravator “is unconstitutionally vague, over br oad,
arbitrary, and capricious on its face, and as applied here”

(tnitial brief at 86) and that his jury was inproperly
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instructed on the aggravator. (Initial brief at 89). This was
claimVIl in the second anended notion (Il 169), and the circuit
court summarily denied it as procedurally barred because it
coul d have been raised on direct appeal.’ (Il 276).

The conplaint about the constitutionality of the CCP
aggravator is procedurally barred because Hof fman did not object

on that ground at trial and raise the issue on direct appeal

Downs v. State, 740 So.2d 506 (Fla. 1999); Bush v. State, 682

So.2d 85 (Fla. 1996); Jackson v. State, 648 So.2d 85 (Fla.

1994); Chandler. The conplaint about the constitutionality of
the instruction is also procedurally barred because Hoffrman did
not object to the wording of the instruction at trial and raise

the issue on direct appeal. Downs; Bush; Harvey v. Dugger, 656

So.2d 1253 (Fla. 1995); Cunp v. State, 654 So.2d 545 (Fla.
1995); Chandl er.
Even if this issue were cognizable now, no relief would be

warranted because the facts support finding CCP applicable to

this brutal contract killing. E.q9., Archer v. State, 673 So.2d

17 (Fla.), cert. denied, 519 U S. 876 (1996); Mordenti v. State,

630 So.2d 1080 (Fla.), cert. denied, 512 U S 1227 (1994).

! Hof fman states that during his “direct appeal this

Court did not then have the benefit of Miwynard v. Cartwight,
108 S.Ct. 1853 (1988).” (Initial brief at 85). However, no
claimas to the CCP aggravator was raised in the direct appeal
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Moreover, this Court has repeatedly upheld the constitutionality

of the CCP aggravator. E.9., Hunter v. State, 660 So.2d 244

(Fla. 1995), cert. denied, 516 U S. 1128 (1996); Fennie V.

State, 648 So.2d 95 (Fla.), cert. denied, 513 U S. 1159 (1995).

The circuit court’s finding this issue to be procedurally
barred should be affirned.

E. | neff ecti veness Regarding the Stipulated-to Mtiqgators.

Hof f man argues that trial counsel was ineffective regarding
the stipulated-to mtigators of no significant crimnal history
and the co-conspirators’ sentences. This was claim VIIl in the
second anended notion (Il 179), and the circuit court denied it
as procedurally barred. (Il 276).

At the penalty-phase charge conference the parties
stipulated that the jury should be told that Hoffrman had no
significant crimnal record and that Leonard Mazzara and Janes
VWiite received sentences of life inprisonnment in connection with
these nurders. (ROA XI 1150-56). As a prelimnary matter, the
court instructed the jury on those stipul ations. (ROA XI 1178-
79). During closing argunment, the prosecutor nentioned the
stipulated-to mtigators (ROA XI 1182, 1187), but urged the jury
to find that the aggravators warranted Hof fman’s bei ng sentenced
to death. (ROA XI 1190-91). Def ense counsel, on the other

hand, argued that with the mtigators, especially the disparate
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tr eat nent

sentenced to death. (ROA Xl 1192-95). The trial court

of White, Marshall, and Mazzara, Hoffman should not be

followng findings as to these mtigators:

( ROA

(a) The Defendant has no significant
history of conviction of prior crimnal
activity. However, the Defendant did take
the witness stand and admt to neking his
living in whole or in part by selling drugs
both before and after the nurder.

* * *

(c) The jury was inforned, as a
mtigating circunstance, that the two co-
conspirators, who were each convi cted
separately of first degree nurder, received
sentences of Ilife inprisonnment, and the
Court so finds. The Court also notes,
however, that Janmes Wiite was extrenely
young, had little crimnal record, and took
a secondary role in the nurders, and that
Leonard Mazzara did not participate directly
in the nurders, but acted nerely as a
“procurer,” and he therefore did not cone
under sever al of t he aggravating
ci rcunst ances which exist for M. Hoffman.

made t he

135). The court then weighed the aggravators and

mtigators as foll ows:

(ROA |

14. \While t hese t wo mtigating
circunstances exist, they are far outweighed
in quality and substance by the aggravating
ci rcunst ances which are found in the record.
A reasoned weighing of the aggravating and
mtigating circunstances found in the record
herein clearly denonstrates t hat t he
qualitative balance scales tip  heavily
t owar d t he si de of aggravating
ci rcunst ances.

136) .
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On direct appeal Hoffman argued that, in light of the
treatment received by Mazzara, Wiite, and Marshall, his death
sentence constituted an equal protection violation. This Court
found no nerit to the claim Hof f man, 474 So.2d at 1182. He
did not challenge the court’s findings as to the stipulated-to
mtigators, however, or the argunent about or instruction on
those mtigators.

Now, Hoffman <clainms that counsel was ineffective for
allowng the court to instruct the jury that it “may,” rather
than “nust,” consider the stipulated-to mtigators and for
allowwng the prosecutor to argue in derogation of those
mtigators. If the nerits of this claim had been raised on

direct appeal, this Court would have found no error in the

instruction, in the prosecutor’s argunment, or in the trial
court’s findings. Al though the state stipulated to the
exi stence of these mtigators, it did not stipulate to the

weight to be given them and did not waive its right to argue
that the aggravators warranted inposing the death penalty. None
of the cases cited by Hoffman hold that the standard instruction
given to the jury was incorrect or that the court had to give
any certain weight to the stipulated-to mtigators. | nst ead,
this Court has repeatedly held that “the weight to be given a

mtigator is left to the trial judge s discretion.” Mann V.
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State, 603 So.2d 1141, 1144 (Fla. 1992); Robinson v. State, 24

Fla.L. Wekly S393 (Fla. Aug. 19, 1999); Hll v. State, 727 So.2d
198 (Fla. 1998).

At Hoffman’s trial the court properly instructed the jury,
the prosecutor did not exceed the bounds of proper and
perm ssi bl e argunent, and the court did not abuse its discretion
in considering and weighing the stipulated-to mtigators.
Because there is no nerit to Hoffman's basic conplaint, counse

cannot have rendered ineffective assistance. Tur ner v. Duqgger

614 So.2d 1075 (Fla. 1992); Melendez v. State, 612 So.2d 1366
(Fla. 11992). The claim of ineffectiveness is another instance
of clothing a non-neritorious and procedurally barred claim in
the guise of ineffectiveness in order to gain a second appeal
The circuit court’s sumary denial should be affirned.

F. Jurors’ Sense of Responsibility

Hof f man argues that his jurors’ sense of responsibility was

diluted in violation of Caldwell v. Mssissippi, 472 U S. 320

(1985). This was claim I X in the second anmended notion. (Il
189). The circuit court found the issue to be procedurally
barred and summarily denied it. (Il 276).

Hof f man did not object and raise this claimat trial and on
appeal . It is, therefore, procedurally barred. Ragsdal e;

Bottoson v. State, 674 So.2d 621 (Fla. 1996); Cherry.
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Hof f man al so conpl ai ns that counsel was ineffective for not
objecting and raising this issue at trial. (Initial brief at
98) . As this Court has held repeatedly, however, there is no

merit to this issue. Kokal v. State, 718 So.2d 138 (Fla. 1998);

Johnson v. State, 660 So.2d 637 (Fla. 1995), cert. denied, 517

U S 1159 (1996); Turner; Kight v. Dugger, 574 So.2d 1066 (Fl a.

1990). Because there is no nerit to the basic conplaint,
counsel cannot be ineffective for failing to preserve this

i ssue. Turner:; Ml endez; Kight.

This Court, therefore, should affirm the circuit court’s
denial of this claim

G Burden Shift

Hof fman argues that the penalty-phase jury instructions
inproperly shifted to him the burden of proving that Ilife
i nprisonnment rather than death was the appropriate sentence. He
raised this as claim XI in the second anended notion (II 202),
and the circuit court found it procedurally barred.

Trial counsel was concerned about the weighing instruction,
but ultimately agreed that the standard instruction was proper
(ROA XI 1168-71). This issue was not raised on appeal and is

procedurally barred in collateral proceedings. Downs; Young V.

State, 739 So.2d 553 (Fla. 1999); LeCroy; Ragsdale. Even if

cogni zabl e now, however, no relief would be warranted because,
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as this Court has held repeatedly, there is no nerit to the

burden-shifting argunent. E.g., Johnson.

The circuit court’s sunmmary denial of this issue should be
af firnmed.

H. Hei nous, Atrocious, or Cruel Aggravator

Hof f man argues that the trial court inproperly found that
the heinous, atrocious, or cruel (HAC) aggravator had been
est abl i shed. This was claim XIl in the second anended notion
(I 207). The circuit court summarily denied it as procedurally
barred because it had been raised on direct appeal. (Il 277).

Hof f man argues that he had no notice that the HAC aggravat or
woul d be considered and found by the trial court. He clains
that, “due to lack of adequate notice,” he *“was unable to
advance argunent to create a reasonable doubt that this was not
an appropriate aggravator.” (lnitial brief at 101). This issue
IS procedural ly barred because Hof f man attacked t he
applicability of the HAC aggravator on direct appeal, and this
Court found no nerit to the claim Hof f man, 474 So.2d at 1182.
Using a different ar gunment to relitigate in collateral
proceedings an issue raised and decided on direct appeal is

I nappropri ate. Teffeteller. The circuit court’s finding this

i ssue procedurally barred should be affirned.

CONCLUSI ON
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For the foregoing reasons the State of Florida asks this
Court to affirm the circuit court’s denial of Hoffman’s second

anended notion for postconviction relief.

Respectful ly submtted,
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