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STATEMENT OF THE CASE AND FACTS

Sebring Airport Authority is a legislatively created public
instrunentality.¥? Fromthe late 1970's to 1991, the Authority
pronoted and operated the "Twelve Hours of Sebring" ("Race"), on
real property it owns in Hi ghlands County, Florida. |In 1991, to
alleviate financial difficulties and continue the race, the
Authority entered into a | ease agreenent with Sebring I nternational
Raceway ("Raceway"), a for-profit corporation. The agreenent
requi red Raceway to assune the Authority's pronotion and operation

of the Race. See Sebring Airport Auth. v. Mlntyre, 642 So. 2d

1072, 1072-73 (Fla. 1994) ("Sebring I").

In 1991, the Raceway sought an ad val oremtax exenption under
section 196.199(2)(a), Florida Statutes, on the basis that the
property was being used for public purposes. See Sebring I, 642
So. 2d at 1073. The Appraiser denied the exenption. See id. The
Aut hority and Raceway sued the Appraiser. See id. The Authority
and Raceway lost in both the trial court and before the Second

District. See id. On further appeal, this Court ultimtely

Y Appel l ant, Sebring Airport Authority, wll be referred to as
the "Authority." Appellant, Sebring International Raceway, will be
referred to as the "Raceway." Co- Appel I ant, the Departnent of
Revenue, State of Florida, wll bereferred to as the "Departnent."
Appel l ee, C. Raynond, Mlntyre, Property Appraiser of H ghlands
County, Florida will be referred to as the "Appraiser.” Al other
entities and individuals will be referred to by nane.

2 All references to the Record on Appeal will be referred to by
the synbol "R " followed by the appropriate volune nunber and page
nunber of that vol une.



concl uded, based on a governnental /proprietary analysis, that the
operation of a racetrack for-profit did not serve any public
purpose as defined by the then-current statutory provision. See

id. at 1073-75. In construing section 196.199(2)(a), this Court

hel d:
We have no doubt that Raceway's operation of
the racetrack serves the public, but such
service does not fit within the definition of
a public purpose as defined by section
196. 012(6) .

Id. at 1074.

In 1994, the Florida Legislature anended section 196.012(6)
(the "1994 Anendnent"). This anmendnent defined a "public purpose”
to include, anong other uses, the use by a | essee of real property
as a sports facility with permanent seating open to the genera
public.¥ Because the Raceway operated such a facility on the
subj ect property, it sought an ad val oremtax exenption under the
1994 Anmendnent. (V1.3, 28, 35) The Appraiser again denied the

exenpti on. (V1:3, 28) The Raceway and Authority filed this

EJ In full, the 1994 Amendnent reads:

The use by a |l essee, licensee, or managenent
conpany of real property or a portion thereof
as a convention center, visitor center,
sports facility wth permanent seat i ng,
concert hall, arena, stadium park, or beach
is deemed a use that serves a governnental,
muni ci pal, or public purpose or function when
access to the property is open to the general
public with or wthout a charge for adm ssion.

Ch. 94-353, 8§ 59, Laws of Fla. (codified at 8§ 196.012(6), Fla.
Stat. (1997)).



lawsuit. (V1:6) The trial court concluded that the 1994 Anrendnent
was unconstitutional because the Legi slature exceeded its authority
when it enacted the 1994 Anmendnent. (V1. 157) The Raceway and
Aut hority appealed this ruling to the Second District Court of

Appeal . See Sebring Airport Auth. v. Mlintyre, 718 So. 2d 296

(Fla. 2d DCA 1998) ("Sebring I1").

On appeal, the Raceway and Authority argued that this Court
shoul d defer to the Legislature's conclusion that the facilities
listed in the 1994 Anendnent served public purposes. |n support of
the Legi sl ature's reasonabl eness, the Raceway and Aut hority argued
that tourismserved valid public purposes and that the operation of
the racetrack furthered tourism The Raceway noted that this

Court, in Poe v. Hillsborough County, 695 So. 2d 672 (Fla. 1997),

concluded that the tourismcreated by the operation of a footbal
stadium served a valid public purpose to support the validity of a

bond validation proceeding. See Sebring 11, 718 So. 2d at 299.

The Second District disagreed with the applicability of the Poe
hol di ng, asserting that, in Poe, this Court "was concerned wth
whet her or not a particular clause in a stadium |lease... would
change the purpose of the project” so as to affect the validity of
a proposed bond issue. 1d.

The Second District ultimately affirmed the trial court's
conclusion that the 1994 Amendnent was unconstitutional, hol ding

that it was "an inperm ssible attenpt by the |l egislature to create



a tax exenption that 1is not authorized by the Florida

Constitution.” |1d. at 297. The court also held that:

[t] he use of
determ native factor in favor of exenption.
There is nothing in the constitution which
purports to exenpt property, whether owned by
a municipality or a private entity, when the

property is
pur pose.
1 d.
This tinmely appeal
4 The Departnent of

order to the extent
unconsti tuti onal .

the property appears to be the

being used for a proprietary

by the Authority and Raceway foll owed. ¢

Revenue al so appealed the lower court's
the lower court held section 196.012(6)



PO NTS ON APPEAL

WHETHER THE LEQ SLATURE USED THE NORMAL AND
ORDI NARY MEANI NG OF THE CONSTI TUTI ONAL TERM
"PUBLIC PURPOSES'" WHEN | T |INCLUDED IN 8§
196. 012(6) THE TYPES OF FOR- PRCFI T- OPERATED
FACI LI TI ES WH CH ARE RECOGNI ZED NATI ONW DE TO
PROMOTE THE GENERAL WELFARE BY STI MULATI NG
TOURI SM AND ECONOM C DEVELOPMENT.

A Whet her the Mere Lease of Gover nnent
Property to a For-Profit Lessee
Underm nes the "Public Purpose" Use
of the Property.

B. Whet her t he Construction and
OQperation of Facilities Pronoting
Tourism and Econom c Devel opnent
Fal | Wthin the Definition of
"Public Purposes.”

C. Whet her t he Consti tutional
Limtation on "Use" by a
Muni ci pality Focuses on the Actual
Use to Wiich the Property Is Put,
Not the Status of the Lessee of the
Property.



SUMVARY OF THE ARGUMENT

The appeal before this Court results fromthe struggl e between
citizen expectations and governnent finances. The societal change
causi ng such | egal disharnony is the nationw de trend of citizens
expecting nore services fromtheir governnents. This expectation,
inturn, increases the nonetary pressures on governnent to provide
t hese services as efficiently as possible.

Wt hout creativity, however, governnent does not always have
the additional revenues needed to finance these expected services.
Operati on of our governnent is partially financed by the ad val orem
taxes it collects. Citizens understandably find it unpal atabl e for
their ad valorem tax to be continuously increased. One
enterprising alternative is to offer ad val oremtax exenptions to
private industry willing to supply the needed public service.

This financing option -- offering tax incentives -- 1s not
left to the unfettered whins of |ocal governnent, or even of the
state Legislature. By the ternms of their Constitution, the people
of this state have deci ded which uses of property will receive such
exenpti ons. In enacting these constitutional provisions, our
citizens have inplicitly concluded that encouragi ng the creation or
continuation of certain activities outweighs the ad val orem tax
revenues that woul d have been collected fromsuch activities. One
such constitutional provision nmandates exenptions for real property

t hat serves public purposes.



The Constitution does not define what constitutes a public
purpose. This task is, as it should be, left to the Legislature.
ldentifying the needs of its citizens, the Legislature is best
suited to weigh these exenptions against the need governnent has
for ad valoremtax revenues to financially support its operations.
If the Legislature is nost thoroughly equi pped to strike a bal ance
bet ween soci etal demands and governnent's fiscal needs, it foll ows
the Legislature is also best suited to define what are public
purposes within this context.

Not only is this the practical result of our style of
governnent, it is consistent wwth the | egal rul e pronounced by this
Court. This Court has continuously recognized that, unless
patently erroneous, Florida courts should defer to the
Legislature's definition of what serves a public purpose. The
premse for this rule is that the Legislature, as a popularly
el ected body, is better attuned to citizens' needs and demands, and
is therefore in a superior position to determ ne what constitutes
public purposes.

The nationw de consensus anong the courts addressing the
public purpose issue is that its definitionis not static. Rather,
what constitutes a public purpose depends upon the tines,
interests, and conditions confronting the community at the nonent
the definition is decided. Certainly, what was not a public

purpose 20 years ago -- such as a $200-million sports conplex --



may, in this day and age, be viewed as an essential facility for
any viable comunity.

O the states that have recently addressed the i ssue, nost, if
not all, have concluded that the construction and for-profit
operation of facilities such as stadiuns, arenas, and convention
centers, do serve the valid public purpose of encouraging tourism
and econom c devel opnent. Touri smand econom ¢ devel opnment may not
have been as starkly recognized 50 years ago as serving public
pur poses. But in today's world, these purposes have been
recogni zed as so essential to any comunity conpeting for precious
dollars that courts have routinely sanctioned tax exenpt status to
such facilities.

The 1994 Anmendnent refl ects what today's world considers to be
facilities that serve valid public purposes, regardl ess of whether
operated by a | essee for-profit. Decisions fromaround the country
certainly highlight the reasonabl eness of the Legislature's public
pur pose definition. This Court should defer to the Legislature's
knowl edge and conclude that the Legislature was not patently
erroneous when it defined public purposes toinclude the facilities

listed in the 1994 Anendnent.



ARGUMENT
l.

THE LEG SLATURE USED THE NORMAL AND ORDI NARY
MEANI NG OF THE CONSTI TUTI ONAL TERM "PUBLI C
PURPOSES" WHEN | T I NCLUDED IN § 196. 012(6) THE
TYPES OF FOR- PROFI T- OPERATED FACI LI TI ES WHI CH
ARE RECOGNI ZED NATIONWDE TO PROMOTE THE
GENERAL WELFARE BY STI MULATING TOURI SM AND
ECONOM C DEVELOPMENT.

The i ssue before this Court involves the Florida Legislature's

role in defining, by statute, the constitutional term "public

pur poses. " The Legislature had the power to construe the term
"public purposes"” as used in Article VII, section 3(a), of the
Florida Constitution.?¥ See Departnent of Revenue v. Florida

Boaters Ass'n, 409 So. 2d 17 (Fla. 1981). The only limtation was

that the Legislature nust give this termits normal and ordinary
meani ng. See id. at 19. This Court has held on several occasions
that | egislative declarations of public purpose are presuned valid,
and shoul d be deened correct unl ess patently erroneous. See, e.q.,

Pepin v. Division of Bond Fin., 493 So. 2d 1013, 1014 (Fla. 1986);

Zedeck v. Indian Trace Community Dev. Dist., 428 So. 2d 647, 648

(Fla. 1983).
Rat her than attenpting to define "public purposes” in the

first instance, then, this Court should defer, as it ordinarily

=l Al'l property owned by a municipality and used
exclusively by it for nunicipal or public
pur poses shall be exenpt fromtaxation

Art. VI, 8 3(a), Fla. Const. (enphasis added).
9



does, to the Legislature's definition of the term in the 1994
Amendnent unl ess patently erroneous. Appellants believe that given
soci etal changes, overwhel m ng out-of-state authority, and recent
constitutional anendnents, this Court should conclude the
Legi slature properly used the normal and ordi nary neani ng of the
term "public purposes" in the 1994 Amendnent.¥
A The Mere Lease of Gover nnment
Property to a For-Profit Lessee Does
Not Underm ne the "Public Purpose”
Use of the Property.
The original analyses of whether facilities serve public

purposes to be entitled to an ad valoremtax exenption are found in

Straughn v. Canp, 293 So. 2d 689 (Fla. 1974) and Wllians v. Jones,

326 So. 2d 425 (Fla. 1975). However, the facts -- and therefore
the concern -- in both cases are strikingly different from the
facts here.
In Straughn, this Court held:
The finding by the trial court that the

plaintiffs'... |leaseholds (i.e., nostly | eases
for dwellings used as private hones) serve a

& Much of the case |aw developing the definition of public
purposes dealt with the issue in terns of statutory construction,
due to the absence of an unequivocal express statutory public
purpose definition. See, e.qg., Sebring Airport Auth. v. Mintyre,
642 So. 2d 1072 (Fla. 1994); Volusia County v. Daytona Beach Racing
& Recreational Facilities Dist., 341 So. 2d 498 (Fla. 1977); see
also Am cus Br. of the Fla. League of Cities, et al. To the extent
such cases discern a legislative intent to distinguish between
gover nnent al - governnental and governnental -proprietary purposes,
the 1994 Anendnent unequi vocal |y supersedes them The Legi sl ature
has now weighed in with its definition of "public purposes,” which
rejects the use of the nore limted proprietary analysis when
considering facilities listed in the 1994 Anendnent.

10



public purpose... is a finding of aw contrary
to controlling case |aw.

The plaintiffs ... admt that the great

majority of their | eases are those wherein an

i ndi vidual |essee is occupying and enjoying a

private home for the use and benefit of the

| essee and his or her famly.
293 So. 2d at 695 (enphasis added). Here, conversely, the
facilities listed in the 1994 Arendnent are only exenpt if open to
the general public. Thus, the Straughn concern -- use limted to
a select few-- is not present here.

In Wllians, this Court expressed concern that one conmerci al
establ i shnment operating for-profit could be given a tax exenption,
but another one located in an adjoining county would not be
af forded such an exenption. See, 326 So. 2d at 433. In sum this
Court was concerned that there be "equality" in taxing in our free-
mar ket econom c system

While this analysis nmakes sense with respect to the types of
for-profit comrercial establishnents involvedin WIlians -- barber

shops, pl unbi ng busi nesses, |laundries -- the sane concernis sinply

not present with respect to the facilities contained in the 1994

Amendnent . Practically speaking, wthout the involvenent of
government and significant conmunity support -- that is, without a
public-private alliance -- no devel oper will undertake the nmassive

expendi tures needed to build a stadi umor convention center, which,

in today's world, easily exceeds $200 to $300 million per stadium

11



In short, the 1994 Anendnent is fully consistent with WIlians
and Straughn. In deciding which types of facilities to include,
the Legislature reasonably singled out those facilities which
depend on significant governnment and comrunity support for their
successful operation, and which benefit the public as a whole in a
way that private honmes and barber shops do not.

Moreover, the 1994 Anendnent overcones the prior precedent

obstacle this court encountered in Sebring | -- Volusia County V.

Dayt ona Beach Racing & Recreational Facilities Dist., 341 So. 2d

498 (Fla. 1977). In Volusia County, this Court stated that the

operation of an autonobile racetrack for profit is not even
arguabl y t he performance of a "governnental - governnmental " function.
See id. at 501. As previously explained, see supra note 6, now
that the Legislature has expressly described certain facilities
that serve a public function, this Court's nore narrow
gover nnent al - governnent al test could apply only to uses of property
outside the scope of the 1994 Amendnent. Wth respect to those
facilities listed in the 1994 Anmendnent, this Court need only
deci de whet her the anmendnent’'s definition of a public purpose is a
reasonabl e one. If so, then the facility here -- a sports facility
wi th permanent seating -- serves a public purpose even if the
activity taking place in this sports facility is the operation of
a racetrack. To the extent this Court disagrees with this

analysis, and given the public policy argunents nade herein,

12



Appel lants alternatively request this Court to reconsider its

conclusion that a racetrack can never serve a public purpose.

Thehistory of the Sebring raceisaninstructive example of the public-privatealliancerequired
to build and operate the type of facility listed in the 1994 Amendment. For many years, the Authority
itself oversaw operation of theracetrack to carry out the public purpose of stimulating Sebring'sshare
of the state'stourist economy. See ch. 67-2070, 88 2, 22, Laws of Fla., as amended by, ch. 89-484,
Laws of Fa. (authorizing, inter alia, the Authority's operation of racing facilities as "essential to the
economic welfare of the inhabitants of the City of Sebring"). When it became apparent that, without
more skilled management, the Authority’s efforts to put Sebring on the map would ultimately fail,
local government solicited the assistance of companies that had the experience and know-how to
fulfill the Authority’ s objectives more efficiently. (V1:35-36) They found the Raceway. It would be
incongruous to conclude that the use of the property by the Authority to conduct the race serves
public purposes, but that the same use by the Raceway does not serve public purposes simply because
the operator or lessee is a for-profit company more capable of running the event.

Thus, although they arefrequently operated by for-profit companies, thefacilitieslisted inthe
1994 Amendment are not typical private-sector businesses; indeed, they are not really part of the
private sector at al. Thereisno "competition" amongst these types of facilities because they are not
routinely built and operated as part of our free market economy.

Unlike restaurants or barber shops, private industry alone does not bring about the creation
and operation of stadiums or convention centers. Unlessthereisapublic-private aliance, these type

of capital improvements are rarely built in the first place. Application of the underlying premise for

13



requiring that property serve public purposes-- equality in taxing-- isthus not aconcern for thetypes
of facilities that the Legidature deemed to serve public purposes in the 1994 Amendment.

Asreflected in congtitutional amendments subsequent to Williams, moreover, the citizens of
Florida have concluded that equality of taxation must coexist with other principles, such as ensuring
the economic viahility of this state. For instance, Article V11, section 3, of the Florida Constitution
authorizes, and section 196.1995, Florida Statutes, implements, an ad valorem tax exemptionto new
business as defined in section 196.012(15). Thereis no limitation that the new business be not-for-
profit. Y et, the effect of thisconstitutional tax exemption gives new businessesatax break that other
businesses do not have. The clear purpose of thistax exemption isto stimulate economic growth in
this state. The citizens of this state presumably understood this point when they adopted this
amendment, but nonetheless concluded that the tax break was justified in light of the substantial
benefitsto be reaped from new business development. Seeaso Article VI, section 3(e) and section
199.1997 (ad valorem tax exemption for historic properties); Article V11, section 3(d) and section
196.175 (ad valorem exemption for renewable energy source device); section 376.84 (Brownfield
redevelopment economic incentives). As can be seen from these post-Williams constitutiona
amendments, the majority of Florida residents have sanctioned the use of selective tax exemptions
to stimulate the state's economy in areas which they feel merit assistance.

Practically speaking, governments are not necessarily denied needed revenues when a for-
profit corporation receives an ad valorem tax exemption. Rather, providing an ad valorem tax
exemption to afor-profit governmental lessee may benefit government. If agovernmental entity is
able to shift the economic responsibility for a public function to a private for-profit lessee, the

governmental entity isskillfully channeling itsfundsto provide other public services. ThelLegidature

14



could thusreasonably concludethat tax revenuesrelinquished by the governmental entity are minimal
compared to the public funds the taxpayers save as aresult of thistransaction. Indeed, in exchange
for relinquishing the right to receive tax revenues, governmental units often derive adirect monetary
benefit from the projects by their receipt of rental or license income and/or a percentage of revenues
or profits.

Thefact that public purposes are oftentimes more successfully effectuated by parties making
aprofit isrecognized by courts and legislatures around the country. Other states courts have even
recognized that alessee's profit from the operation of a stadium is irrelevant to determine whether

the property is exempt from ad valorem taxes. For instance in Erie County v. Kerr, 373 N.Y.S.2d

913 (N.Y. App. Div. 1975), the court upheld an ad valorem tax exemption:

Presently Rich County Stadium is being employed in furtherance of
the exact purpose for which it was contemplated, i.e., to provide the
residentsof Erie County the benefit of afirst-classrecreational, sports
and cultural facility. The existence of a private profit motive by the
lessee does not preclude the operation of the stadium from being a
public purpose (Denihan Enterprises, Inc. v. O'Dwyer, 302 N.Y. 451,
99 N.E.2d 235; Matter of Murray v. LaGuardia, 291 N.Y. 320, 52
N.E.2d 884). Infact, the Court of Appealspreviously recognized that
it was reasonable and consistent with the project's public purpose that
Erie County should authorize that the management, operation and
maintenance of the stadium be carried out by a private organization
with expertise in this field. Whether a municipal or private
corporation operates the stadium does not affect the benefit derived
by the public . . ..

Id. at 919. Likewise, in Dubbsv. Board of Assessment Review, 367 N.Y.S.2d 898 (N.Y. Sup. Ct.

1975), the court held that a coliseum used for sporting and cultural events was exempt from ad
valoremtaxes despitethe profit making motive of the lessee operating the colissum. The court noted
that it is the use of the property, not the use of the proceeds from the property, which determines

whether the tax exemption applies. Seealso Inre Spectrum Arena, 330 F. Supp. 125 (E.D. Pa. 1971)
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(arenaused for sporting, musical and cultural eventsexempt fromtaxation); Clevelandv. Carney, 174

N.E.2d 254 (Ohio 1961) (auditorium used for trade shows, civic meetings, etc., exempt from
taxation).
As noted by one court:

[W]e are not unmindful of the fact that the Seattle Mariners may also
reap benefitsasthe principal tenant of the publicly owned stadiumthat
will be built as a consequence of the passage of the Stadium Act.
That fact is not fatal to the act, however, aslong as a public purpose
isbeing served. The fact that private ends are incidentally advanced
is immaterial to determining whether legidation furthers a public
purpose.

CLEAN v. State of Washington, 928 P.2d 1054, 1061 (Wash. 1996). In asimilar vein, another state

court stated:

In addition, the fact that a private entity such as the Brewers will
benefit fromthe Stadium Act does not destroy the predominant public
purpose of thisact. InReuter, thiscourt addressed asimilar argument
aganst a legidative appropriation to the Marquette School of
Medicine. That appropriation was challenged as supporting a private
school which would not serve a public purpose. We found that this
argument confused the means with the end and explained that an act
is constitutional if it is designed in its principal parts to promote a
public purpose so that the attainment of the public purpose is a
reasonable probability. Reuter, 44 Wis.2d at 214, 170 N.W.2d 790.
The benefit to the private Marquette School of Medicine was not
enough to destroy the public purpose of that appropriation. Similarly,
the fact that a private entity such as the Brewers might benefit from
the Stadium Act does not destroy the predominant public purposes of
this act.

Other jurisdictions have reached similar conclusions See Annotation:
Validity of Governmental Borrowing or Expenditure for Purposes of
Acquiring, Maintaining or Improving Stadiumfor Use of Professional
Athletic Team, 67 A.L.R.3rd 1186 (1976).

Libertarian Party v. State of Wisconsin, 546 N.W.2d 424, 434 (Wis. 1996).

16



This conclusion is consistent with the weight of authority from around the country. See

CLEAN, 928 P.2d at 1061. Indeed, shortly after CLEAN was decided, this Court recognized that

benefit to a for-profit entity does not strip a facility of its public purpose. See Poe, 695 So. 2d at
675-79.

Our system of government reflectsthe will of the people. If citizensdecideto provide certain
privateindustriestax incentivesto develop or operate public purposefacilities, thereisno reason why
their will should not be enforced. The decision of what constitutes public purposesisbest Ieft inthe

hands of the elected officials and their constituents, not the court system. In State v. Globe

Communications Corp., 648 So.2d 110 (Fla. 1984), this Court stated:

No duly enacted statute should bejudicially declared to beinoperative
on the ground that it violates organic law, unless it clearly appears
beyond all reasonable doubt, that, under any rational view that may be
taken of the statute, it isin positive conflict with some identified or
designated provision of constitutional law...The courtshavenoveto
power, and do not assume to regulate state policy; but they
recognize and enforce the policy of the law as expressed in valid
enactments, and decline to enforce statutes only when to do so would
violate organic law.
Id. at 113 (emphasisadded). Appellantsrecognizethe constraints placed uponthe Legidlature by the

Constitution, and do not suggest that this Court ignorethe"public purposes’ limitation under Article
VI, section 3. Rather, Appellantsask that, when it comesto the definition of "public purposes,” this
Court defer to the Legidature's superior fact-finding ability and knowledge of the current
impediments hampering the successful operation of government; and that this Court uphold, as a
reasonable interpretation of the Florida Constitution, the Legidature' s conclusion that the types of
facilitieslisted in the 1994 Amendment serve public purposes even when they are operated by afor-

profit company. Such aconclusion could peacefully co-exist with this Court's holdingsin Straughn

17



and Williams that residences, barber shops, and the like do not serve such public purposes. More
importantly, as noted by this Court in Poe, the principal check on this conclusion is at the "ballot

box.... Only time will tell if the policy choices made here were wise ones.” 695 So. 2d at 679.

B. Facilities Promoting Tourism and Economic
Development Fall Within the Definition of "Public
Purposes.”

Logic underpins the Florida courts recognition that they should defer to the Legidature's
definitions of "public purposes.” Legidators, not the courts, are the representatives of the people,
and the laws they enact presumably reflect their constituents beliefs and provide for their needs.
Although tangentially concerned with public policy, courts are not the cornerstone of societal
change. Consequently, while courts are confined to applying existing legal principles to changed
factual circumstances, the Legislature may enact new laws necessitated by widely accepted views
about often sweeping societal changes. Florida courts have thus consistently refused to encroach on
legidators duties to furnish what their constituents have placed them there to provide.

Asaresult of such societal changes, certain facilities become part of what the public expects
its government to provide. As noted by one court addressing the public purposes of a stadium:

Moreover, times, conditions, and interests change over theyears. As
this court said in Central Lumber Co. v. City of Waseca, 152 Minn.

201, 188 N.W. 275 (1922), where we upheld amunicipal operation of
alumber and coa yard:

"Economic and industrial conditions are not stable.
Times change. Many municipal activities, the
propriety of which isnot now questioned, were at one
time thought, and rightly enough so, of a private
character. The constitutional provision that taxes can
be levied only for public purposes remains, but
conditions which go to make a purpose public
change."

18



Lifteau v. Metropolitan Sports Facilities Comm'n, 270 N.W.2d 749, 754 (Minn. 1978). Theideathat

there is some "traditional” sphere of activities that defines the public sector is not just antiquated, it

isunworkable. See, e.q., Garciav. San Antonio Metro. Transit Auth., 469 U.S. 528, 105 S. Ct.

1005, 83 L. Ed. 2d 1016 (1985) (regecting the governmental/proprietary distinction in the context of
intergovernmental immunity). Inreaching its decision, the Garcia Court realized that any rule "that
looks to the 'traditional,’ 'integral,’ or 'necessary’' nature of governmental functions inevitably invites
an unelected federal judiciary to make decisions about which state policies it favors and which ones
it dislikes', 469 U.S. at 546, and that legislatures were better able to deal with the constantly
changing conditions that determines what services and functions the public welfare demands, seeid.

CompareHawaii Housing Auth. v. MidkKiff, 467 U.S. 229, 104 S. Ct. 2321, 81 L. Ed. 2d 186 (1984),

in which the Court unanimously construed the "public use" requirement of the Takings Clause as
coextensive with astate's power to legisate in the public interest. This Court hasaready recognized
the virtue (if not congtitutional mandate) of deference to legidative determinations of policy. See

Globe Communications Corp., 648 So.2d at 113; seeaso Statev. Miami Beach Redev. Agency, 392

So. 2d 875, 886-87 (Fla. 1980) (legidative determination that exercise of eminent domain serves a
public purpose entitled to strong presumption of validity).

How can it be said that the Florida Legidlature acted unreasonably in concluding that the
facilitiescontained inthe 1994 Amendment serve public purposeswhen courtsand legidaturesaround
the nation havereached asimilar conclusion? Could all these various courtsand legidatures be acting
unreasonably when they too concluded that stadiums, arenas and coliseums serve public purposes?
If not, then the Forida Legislature's similar conclusion that the facilities contained in the 1994

Amendment serve public purpose logically cannot be labeled "unreasonable.”
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The Legidature can and should be entrusted with this power in the first instance. As
demonstrated by the scope of the 1994 Amendment, the Legislature has acted prudently by notably
excluding from the exemption certain items -- such as golf courses and marinas -- which the
L egidature presumably recognized could and would be built without apublic-privatealiance. Private
industry can successfully and profitably build and operate numerous public facilities without the
participation of government.

Conversely, other facilitiessimply cannot be built and operated unlessthereisapublic-private
alliance. The Legidature could easily conclude that no commercial developer would erect a $200-
million stadiumin acity unlessit was part of an overall community project, with the participation and
approval of the citizens and government. Likewise, a developer is unlikely to build a convention
center in the hopes the public will use the facility. These projects are laced through with the
involvement of government, reflecting an inherent sense of serving the public. It isinconceivable
these projects -- stadiums, convention centers, and arenas -- are simply built by developersin the
hopes that, once built, "they will come."? Rather, these tourism facilities are typically the result of
a public-private aliance. This fact is exemplified by the Legidature's excluson from the 1994

Amendment of projects that are viable without the necessity of such an aliance.

u Wth all due respect to the hit novie, "Field of Dreans."

& For instance, a developer will often build a golf course as
part of his overall efforts to market the sale of lots in a
residential devel opnent. The Legi sl ature obviously concl uded t hat
a golf course would not automatically be deened to serve a public
purpose. This is not to say that nerely because a facility is not
listed in the 1994 Amendnent necessarily neans it can never serve
a public purpose. Rather, it sinply neans that a party claimng a
public purpose could not rely on the presunption created by the
1994 Anmendnent, to which this Court should defer wunless the
definition is patently unreasonabl e.
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In today's world, these tourism facilities are financially beyond the means of many
governments. It makes perfect sense for government to encourage private industry to undertake the
massive expense of such projectsinreturn for atax break. Governments should not be hampered in
establishing these vital projects by being unable to offer tax incentives.

The Legidature's recognition, in enacting the 1994 Amendment, that facilities built and
operated as part of a public-private alliance further legitimate public purposes, is not just eminently

reasonable; it also more closely connectswith the needs of today's governments. InLibertarian Party

v. State of Wisconsin, 546 N.W.2d 424 (Wis. 1996), the court stated:

"[T]he concept of public purposeis afluid one and varies from time
to time, from age to age, as the government and its people change.
Essentially, public purposedependsupon what the people expect
and want their government to do for the society as a whole and
in thisgrowth of expectation, that which often startsashopeends
asentitlement.”

In the present case, the legidature has expressly declared that the
formation of local baseball park districts will serve a statewide public
purpose by "encouraging economic development and tourism, by
reducing unemployment and by bringing needed capital into the state
for the benefit and welfare of people throughout the state.” § 51
(creating 8§ 229.64). These are clearly public purposes and will
provide direct, not remote, advantages or benefits to the public at
large.

Id. at 433-34 (quoting State ex rel. Warren v. Reuter, 170 N.W.2d 790 (Wis. 1969)) (emphasis

added). The Washington Supreme Court had this to say:

Our conclusion that the Stadium Act does not run afoul of article V11,
section 1 recognizes, as have the mgjority of courtsaround the nation,
that public provision of a venue for professiona sports franchises
serves a public purpose in that the presence in a community of a
professional sportsfranchiseprovidesjobs, recreationfor citizens, and
promotes economic development and tourism.
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CLEAN v. State of Washington, 928 P.2d 1054, 1061 (Wash. 1996). Similarly, the Florida

Legidature has reasonably concluded that tourism and economic development serves valid public
purposes in the ad valorem tax exemption context.?
C. The Congtitutional Limitation on "Use" by a
Municipality Focuses on the Actual Useto Which the
Property Is Put, Not the Status of the Lessee of the
Property.
The constitutional provision at issue in this case provides that property owned by a
municipality and "used exclusively by it for municipal or public purposes shall be exempt from
taxation." Art. VII, 8 3(a), Fla. Const. This Court has repeatedly held that this establishes atest of

"function by utilization": "It isthe utilization of the leased property from agovernmental source that

determines whether it is taxable under the Constitution." Straughn v. Camp, 293 So. 2d 689, 695

(Fla. 1974).

In Dade County v. Pan American World Airways, Inc., 275 So. 2d 505 (Ha. 1973), thisCourt

established atwo part test for determining whether property is used exclusively for public purposes:
(1) Isthefacility apublic purpose; and, if so, (2) isthe property used exclusively for that purpose??
The Pan Am Court went on to explain both parts of the test. The first question necessarily

requires the definition of public purposes. See id. at 512. As argued above, the Legidature

El Poe, inplicitly at |least, recognizes that a stadi um serves a
"par anount public purpose” for purposes of validating public bonds
issued to finance its construction. See 695 So. 2d at 675-79
(citing, inter alia, Daytona Beach Racing & Recreational Facilities
Dist. v. Paul, 179 So. 2d 349 (Fla. 1965)).

10/ As Vol usi a County points out, the statutory exenption at issue
in Pan Am has been superseded. See 341 So. 2d at 502 n.5. Pan
Ani s constitutional analysis, however, has never been chal |l enged,
and indeed, was applied as recently as 1993. See Northcutt v.
Olando Util. Commin, 614 So. 2d 612 (Fla. 5th DCA 1993).
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reasonably defined "public purposes’ to include facilities whose construction and operation require
extensive cooperation between the public and private sectors-- that is, facilitiesthat demand apublic-
privatealliance. Suchadefinitionwill, of course, implicate privategain. Thisshould not detract from

thefact that the facilitiesfulfill apublic function. See Poe, 695 So. 2d at 675-79; cf. Libertarian Party

of Wisconsin, 546 N.W.2d at 434; CLEAN, 928 P.2d at 1061.

The second part of the Pan Am test simply insuresthat the private lesseeis, in fact, using the
facility for the public purposesit was intended to fulfill. See 275 So. 2d at 511. Thereisno dispute
that the Raceway is using the track to operate the race, and thereby furthering the public purposes
contemplated by the 1994 Amendment. The use of the property thus satisfies the requirements of
Article VII, section 3(a), of the Florida Constitution.

To the extent this and other courts have treated the public purpose issue differently with
respect to theconstruction of thefacility and theoper ation of it, thisdistinction should be abolished.
Although no court has explicitly noted this distinction, courts apparently have been more willing to
conclude that a government's decision to construct atourism facility serves public purposes rather

than the subsequent operation of the facility by a lessee.

For instance, in Poe, this Court, quoting extensively from Daytona Beach Racing &

Recreational Facilities District v. Paul, 179 So. 2d 349 (Fla. 1965), validated bonds to construct a

stadium. See 695 So. 2d at 672. This Court apparently did so because this Court recognized the
stadium served public purposes. Indeed, inthetext of Poe, this Court noted that the fact that alease
to operate the facility does not detract from the original public purposes for which the facility was

built:
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But aswe have seen, the revising of the lease did not detract fromthe
predominantly public purpose of thefacility, which wasthe successful
operation of the Speedway itself, pure and simple, as a tourist
attraction to the area []--[] a unique facility in the state which
harmonized with customs of the City of Daytona Beach where
automobile racing was conducted along the beach of the Atlantic
Ocean opposite the City for many years past.

Poe, 695 So. 2d at 678 (quoting Paul, 179 So. 2d at 355).
Thereisno rational reason why this Court's conclusion that the construction of the stadium
in Poe served public purposes would not similarly apply hereY Asnoted in Paul:
No substantial transmutation has occurred in the public nature and
character of the speedway... since it was judicialy declared to be a
public or municipal purpose in the bond validation case... so that it
may no longer be considered a public or municipal purpose enjoying
the usual tax exemption privileges....
179 So. 2d at 353.
When the Sebring raceway was constructed, cf. Poe, 695 So. 2d at 675-79, it was undeniably
done with the intention that the facility would be used to attract tourism to Sebring. The track is

being employed in furtherance of the exact purposesfor which it was contemplated. To say then that

operation of the track no longer serves public purposes defies explanation. Cf. Erie County v. Kerr,

e As it nowstands, this Court's public purpose determinationin
Poe is nmeaningless to the Tanpa Sports Authority's future request
for an ad val orem tax exenption. What has happened to Raynond
Janmes Stadium from the tinme this Court validated the bonds that
makes it no longer a public purpose for tax purposes? Nothing.
Yet, unless this Court upholds the constitutionality of the 1994
Amendnent, a property appraiser nmay be entitled to conclude the
st adi um does not serve a public purpose and is not entitled to an
ad val orem tax exenption.
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373N.Y.S.2d 913,919 (N.Y. App. Div. 1975) (use of stadiumfor same public purpose contemplated
in building it satisfied public purpose requirement).%?

More generally, companies do not simply move into the facilities listed in the 1994
Amendment and operate them however they seefit; instead there continues to be significant public-
sector involvement. Companieswho operate the facilitieslisted in the 1994 Amendment must insure
that their actions continue to serve the same public purposes for which the facilities were built in the
first place. To do otherwise would risk the powerful displeasure of their government landlords, and
would probably be a breach of the lease agreement with the government. Indeed, it would result in
the loss of the exemption altogether.

Thereis no rational reason to distinguish between the construction and operation of public
purpose facilities. They are smply two parts of the same public purpose package. Neither the
Appraiser nor the Second District generated any logic for such differing treatment. There is none.
To the extent the Second District rationalized its conclusion that Poe was inapplicable because it

involved a bond validation proceeding, this Court should reject such a distinction.

12 In other words, the answer to Judge Quince's question, "Wy
then should this racetrack because of its |location on governnent
owned property have a tax advant age by bei ng granted an exenpti on?"
Sebring Il, 718 So. 2d at 300, is that its location insures that
the | ocal body politic was involved in the decision to construct
and operate the facility.
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CONCLUSION

For all the foregoing reasons, the lower court erred when it held the 1994 Amendment to
section 196.012(6), Florida Statutes unconstitutional. This Court should defer to the Legidature's
eminently reasonable conclusion that facilities resulting from a public-private aliance, as referenced
inthe 1994 Amendment serve an inherent public purpose: furthering the valuable goal of tourismand
economic development. Under this nationally accepted test, section 196.012(6), which defines a
gports arena with permanent seating to serve municipal or public purposes, would be valid. This
Court should thereforereversethisfina summary judgment and remand thismatter to thelower court
with instructions to enter summary judgment in favor of the Authority and Raceway on Count | of
the complaint.

Respectfully submitted,

Paul R. Pizzo, Eq.

Florida Bar No.: 113794

HaaA. Sandridge, Esquire

Fla. Bar No.: 0454362

Charles Tyler Cone, Esg.

Fla. Bar No.: 0145165

FOWLER, WHITE, GILLEN, BOGGS,
VILLAREAL AND BANKER, P.A.
Post Office Box 1438

Tampa, Florida 33601

(813) 228-7411

BY:

26



CERTIFICATE OF SERVICE

| HEREBY CERTIFY that atrue and correct copy of the foregoing has been furnished by
U.S. Malil to: Clifford M. Ables, |11, Esquire, 457 South Commerce Avenue, Sebring, Florida,
33870; Joseph C. M ellichamp, 111, Esquire, State Attorney General, Department of Legal Affairs,
The Capitol, Tallahassee, Florida 32399-1050, Larry E. Levy, Esquire, Post Office Box 10583,
Tallahassee, Florida, 32302, and J. Wendell Whitehouse, Esquire, 445 South Commerce Avenue,

Sebring, Florida 33870 on this the 25th day of November, 1998.

HaaA. Sandridge, Esquire

27



CERTIFICATEOFTYPE, SIZE AND STYLE

Counsel for Appellants certify that this brief is typed with Courier 10 point print, which has

10 characters per inch.



TABLE OF CONTENTS

PAGE
STATEMENT OF THE CASE AND FACTS ... 1
POINT S ON APPEAL .. e e e 5
SUMMARY OF THE ARGUMENT .. ... e 6
ARGUMENT . . 9
l.
THE LEGISLATURE USED THE NORMAL AND ORDINARY
MEANING OF THE CONSTITUTIONAL TERM "PUBLIC
PURPOSES" WHEN IT INCLUDED IN §196.012(6) THE TYPES
OF FOR-PROFIT-OPERATED FACILITIES WHICH ARE
RECOGNIZED NATIONWIDE TO PROMOTE THE GENERAL
WELFARE BY STIMULATING TOURISM AND ECONOMIC
DEVELOPMENT .. 9
A. The Mere Lease of Government Property to a For-Profit
Lessee Does Not Undermine the "Public Purpose” Use of the
Property . ... e 10
B. FacilitiesPromoting Tourismand Economic Development Fall
Within the Definition of "Public Purposes.” .. ................... 19
C. The Constitutional Limitation on "Use" by a Municipality
Focuses on the Actual Use to Which the Property Is Put, Not
the Status of the Lessee of the Property ............. ... ....... 24
CONCLUSION .o e e e e 29

CERTIFICATE OF SERVICE . . ... e 30



TABLE OF AUTHORITIES

PAGE
Decisional Authority
Central Lumber Co. v. City of Waseca

152 Minn. 201
188 N.W. 275 (1922) . . .ttt e e e 19

CLEAN v. State of Washington
928 P.2d 1054 (Wash. 1996) .. ...t i e 17,24, 25

Cleveland v. Carney
17AN.E.2d 254 (OO 1961) . ..ottt ettt et e e e e 16

Dade County v. Pan American World Airways, I nc.
275S50.2d505 (Fa 1973) ... o 24,25

Daytona Beach Racing & Recreational Facilities Dist. v. Paul
179S0.2d 349 (Fla. 1965) . ... .ot e e 24, 26, 27

Denihan Enterprises, Inc. v. O'Dwyer
302 N.Y. 451
QO NLE.2d 235 . . .o 16

Department of Revenue v. Florida Boaters Assn
409 S0. 2d 17 (Fla 198L) ... oot 9

Dubbs v. Board of Assessment Review
367 N.Y.S.2d 898 (N.Y. Sup. Ct. 1975) ... ..t e e 16

Erie County v. Kerr
373N.Y.S2d 913 (N.Y. App. Div. 1975) ......... . i 15, 16, 27

Garciav. San Antonio Metro. Transit Auth.
469 U.S. 528
105 S. Ct. 1005
B3L.Ed 2d 1016 (1985) . ...ttt 20

Hawaii Housing Auth. v. Midkiff
467 U.S. 229
104 S.Ct. 2321




8LL.EA2d 186 (1984) . . . .o oot e e e e 20

In re Spectrum Arena
330F.Supp. 125 (E.D. Pa. 1971) .. ... i 16

Libertarian Party v. State of Wisconsin
546 N.W.2d 424 (WiS. 1996) . . . ..o vttt ettt e 17, 23, 25




Lifteau v. Metropolitan Sports Facilities Comm'n
270N.W.2d 749 (MINN. 1978) . .. ... i e 20

Matter of Murray v. LaGuardia
291 N.Y. 320
B2N.E.2d 884 . .. .. 16

Northcutt v. Orlando Util. Comm'n
614 S0. 2d 612 (Fla. SthDCA 1993) . ... . i e e e 24

Pepin v. Division of Bond Fin.
493S30. 2d 1013 (Fla 1986) . . . . .o oot i i e e 9

Poe v. Hillshorough County
695S0.2d 672 (Fla. 1997) ... ... e 3,17, 19, 24-28

Sebring Airport Auth. v. Mclntyre
642 S0.2d 1072 (Fla. 1994) . . .. ... i 1,2 10

Sebring Airport Auth. v. Mclntyre
718S0.2d 296 (Fla. 2d DCA 1998) . . .. ..ot e 3,4,27

State ex rel. Warren v. Reuter
170 N.W.2d 790 (Wis. 1969) . . .. oottt e e e e e 17, 23

State v. Globe Communications Corp.
648 S0.2d 110 (Fla. 1984) . ... ..o 18, 21

State v. Miami Beach Redev. Agency
392S0.2d 875 (FHa 1980) ... ..o e 21

Straughn v. Camp
203S0.2d689 (Fa 1974) ... ... . 10, 11, 18, 24

Volusia County v. Daytona Beach Racing & Recreational Facilities Dist.
341S0.2d498 (Fla. 1977) . ... o e 10, 12, 24

Williams v. Jones
326 S0.2d 425 (Ha. 1975) . ... i e 10, 11, 14, 18

Zedeck v. Indian Trace Community Dev. Dist.
428 S0. 2d 647 (Fla 1983) . .. .o e 9




Statutory Authority

Section 196.012(15), FHoridaStatutes . . ...t 14
Section 196.175, HoridaStatutes . ... .. ...t 14
Section 196.199(2)(a), ForidaStatutes . . ... 1,2
Section 196.1995, Florida Statutes . ... 14
Section 199.1997, Florida Statutes . .. ... 14
Section 376.84, FHoridaStatutes . .. ... ..o 14
Section 196.012(6), FloridaStatues . . . ... ... .ot 2,4,5,9, 29

Other Authority

Art. VI, 83(a), Fla Congt. . ... 24, 25
Article VII, section 3, Florida Constitution ............... .. ... 14, 18
Article VII, section 3(a), FloridaConstitution . .............. ... 9
Article VII, section 3(d), Lawsof Ha. . ... ... 14
Article VII, section 3(e), Lawsof Fla. .. ... ..o 14
Ch. 67-2070, 82, Laws Of Fla ... ... 13
Ch. 67-2070, 8 22, Lawsof Fla. .. ... ... 13
Ch. 89-484, Lawsof Fla. . . ... .. 13
Ch.94-353, 859, Lawsof Fla. ... ... 2

Annotation: Validity of Governmental Borrowing or Expenditure for Purposes of Acquiring,
Maintaining or Improving Stadium for Use of Professional Athletic Team
67 A.L.R3rd 1186 (1976) ... ..o ittt 17

Vi



