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INTRODUCTION
Appdlant, LEONARDO FRANQUI, wasthedefendant below. Appellee, THE
STATE OF FLORIDA, was the prosecution below. The parties will be referred to
asthey stood inthetria court. Thesymbols“R.” and“T.” will refer to the record on

appeal and transcript of proceedings, respectively.



STATEMENT OF THE CASE AND FACTS

Defendant was charged, in an indictment filed on February 14, 1992, in the
Eleventh Judicial Circuit of Florida in and for Miami-Dade County, Florida, case
number 92-2141B, with committing, on January 3, 1992: (1) first degree murder of a
law enforcement officer, (2) armed robbery, (3) aggravated assault, (4) two counts of
grand theft and (5) two countsof burglary. (R. 1-5) Defendant wastried jointly with
codefendants Ricardo Gonzalez and Pablo San Martin. (R. 11) Defendant was
convicted on al counts and sentenced to death for the murder.

On appeal, Defendant contended, inter alia, that the admission of Gonzalez's
confession at their joint trial was error. Id. at 1335. This Court agreed that the
admission of theconfession waserror but foundthat it washarmlessintheguilt phase.
Accordingly, this Court affirmed Defendant’s conviction but vacated his death
sentence and remanded for anew penalty phaseproceeding. Id. at 1336. Both parties
sought certiorari review in the United States Supreme Court, which was denied.
Floridav. Franqui, 523 U.S. 1040(1998); Franqui v. Florida, 523 U.S. 1097 (1998).

Onremand, thematter proceeded to the new penalty phaseon August 24, 1998.

1Def endant was also charged with possession of a firearm
during a crimnal offense and an additional count of aggravated
assault. (R 1-4) However, the State entered a nolle prosequi
to these charges after opening statenent at Defendant’s ori gi nal
trial. Franqui v. State, 699 So. 2d 1332, 1333 n.1 (Fla. 1997),
cert. denied, 523 U.S. 1040 (1998) and 523 U. S. 1097 (1998).
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(T. 1) Duringvoir dire, thetrial court explained theweighing processtothevenire. (T.
17-18) Defendant did not object to thisexplanation. (T. 17-18) After thetria court
had inquired of the venireif anyone knew the court personnel or the witnessesand if
anyone had any knowledge of the case, Defendant objected to the trial court’s
commentsregarding the weighing process, claiming that thejury was never required
torecommend death. (T.31) Thetrial court reservedruling onthisobjection. (T. 31-
32) Duringindividual voir dire, thetrial court repeated itsexplanation of theweighing
processto veniremembers Atash, Hernandez and Pereira. (T. 39, 42, 59) Defendant
did not object to these comments. (T. 39, 42, 59) After the trial court completed
individual voir dire, took alunch break and the State argued a number of motionsin
limine, Defendant renewed hisobjectiontothetrial court’ sopening description of the
weighing process. (T.90) Defendant asked that thetrial court instruct the venirethat
ajury has the discretion to impose a life sentence even if the aggravating factors
outweighed themitigating factor. (T.90-91) Thetrial court refused to do so, believing
such an instruction would tell the venire to ignore the law. (T. 91)

During the State' s questioning, it discussed the weighing process. (T. 301)
Defendant objected, and the trial court overruled the objection. (T. 301) The trial
court then discussed what should occur if themitigation and aggravation wereof equal

weight. (T.302) Defendant did not object to this comment. (T. 302)

3



When asked for her views on the death penalty, veniremember Pereira, abank
teller, stated that she did not believe that anyone had theright to kill anyoneelse. (T.
58) Sheaverred that shewasnot going to sentenceanyoneto death. (T.59) However,
sheacknowledged that the death penalty was necessary at thistime. (T.59) Shestated
that shewould be ableto recommend death if the aggravating factors outweighed the
mitigating factors. (T.59) Shelater reiterated that the death penalty was necessary and
stated that she could vote for it “under the right circumstances.” (T. 296-97)

When asked if she would regret having voted for the death penalty after trial,
Ms. Pereira admitted that she would. (T. 297) She stated that she did not know if
Defendant had committed acrimeyet. (T. 297) When reminded that Defendant had
aready been convicted, she responded that she did not yet know the circumstances.
(T.297-98) Ms. Pereiraacknowl edged that shewasalready |eaning toward imposition
of a life sentence and that the State would have to go to extraordinary lengths to
convince her that death was appropriate. (T. 298-99)

During questioning of another veniremember, the State noted that Ms. Pereira
was nodding her head when the other person stated that she would never impose the
death penalty. (T.312-13) The Stateinquired if Ms. Pereirashared thisopinion, and
she admitted that she did. (T. 313)

During the defense questioning, Ms. Pereira stated:
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If | understand, that the circumstanceswhen the crimewas

committed, he had the opportunity to don’t shoot but he

shoot the policeman, | think that | could—I would consider

the death penalty.
(T. 320) She added that the aggravating circumstances would have to be
“overwhelming” for her to consider the imposition of the death penalty. (T. 320)

Veniremember L opez stated that shewasinfavor of thedeath penalty but could
never cast the deciding vote for adeath recommendation. (T. 121-22, 305) Thetrial
court suggested that Ms. Lopez should be removed for cause after the initia
guestioning. (T. 138) However, Defendant asked for the opportunity to rehabilitate
her, which was granted. (T. 138) After an overnight recess, Ms. Lopez volunteered
that she was “under alot of stress because of thistrial. | even cried last night.” (T.
244) She also pointed out aproblem with her teeth. (T. 244) She stated that thiswas
caused by having to decide about the death penalty. (T. 245)

On defensequestioning, Ms. Lopez stated that shewoul d be ableto recommend
the death penalty if the voting was done by secret ballot. (T. 341) Ms. Pereiraand
Ms. Lopez both also indicated that they would not consider recommending the death
penalty for anyoneinvolved in afelony murder except the person who actually killed

thevictim. (T. 274-75)

During jury selection, the State moved to exclude Ms. Pereirafor cause, and



Defendant objected. (T. 348) Thetrial court granted the cause challenge, finding:
Wéll, | have areasonable doubt about her ability to
befair based upon her going back and forth and alwaysyou
gaveyour last example, youwhat you weretryingtotell her,
would you be ableto go through the weighing process and
against the mitigating, she threw in the aggravating would
haveto be overwhelming. | have areasonable doubt about
her ability to serve.
(T. 348)
The State also moved to exclude Ms. Lopez for cause, and Defendant obj ected.
(T. 349) Thetria court granted the cause challenge, finding:
| think on a number of occasions, said she couldn’t
doit. She said she cracked a molar last night, she was so
worried about her possibility of being selected and | havea
reasonabl e doubt about her ability to befair so I'll excuse
her for cause.
(T. 349)

During itsintroductory remarks to a second panel of veniremembers, thetrial
court again explained theweighing process. (T. 366-67) Defendant did not object to
thesecomments. (T.366-67) Thetrial court reexplained theweighing processwhile
guestioning theveniremembersabout their feelingsonthe death penalty. (T. 380, 387)
Defendant did not object to these commentseither. (T. 380, 387) After thetrial court
completed questioning of all the veniremembers about their feelings on the death

penalty and had excused a number of veniremembers for cause and had declared a
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recess, Defendant renewed his* objection from yesterday” regarding the statements
about the weighing process. (T. 436) Thetrial court responded that it had modified
its comments after the initial objection and had only stated that death should be
recommended if the aggravating factors outwei ghed the mitigating factors. (T. 436)
As such, the trial court overruled the objection. (T. 436)

Duringindividua questioning of veniremember Taylor, Mr. Taylor indicated that
hewould have difficulty making arecommendation without having been through the
entireguilt phase of thetrial. (T.482-84) Thetrial court then attempted to inquireif
he could apply the law despite these feelings. (T. 484) Defendant did not object to
this comment. (T. 484-85)

Thefollowing morning, the State asserted that it had doneresearch ontheissue
of whether the commentsabout theweighing processwereproper. (T.506) The State
averred that it wasonly improper toinform thevenirethat it must votefor aparticular
recommendation and that telling the venire that it should follow the law was proper.
(T.506) It asserted that jury pardonswere aberrationsand that theveniredid not have
to beinstructed on the ability to grant ajury pardon. (T.507) Thetria court agreed
with the State’ sanalysisand stated that it had changed theform of itscomments after
the objection was originally raised. (T. 507)

Attheconclusionof jury selection and prior to thejury being sworn, Defendant

7



did not renew hisobjectionto the excusal of any veniremembers. (T.639-54) Infact,
Defendant personally stated that hewas satisfied with thejury. (T.639) At that time,
the State had two peremptory challenges left. (T. 637-38)

L aSonyaHadley testified that sheand Michelle Chin Watson weredrive-through
tellers at Kisdlak National Bank in 1992. (T. 667-80) Ms. Hadley’s routine was to
arrive at the bank between 7:00 and 7:30 am. and wait for Ms. Watsonto arrive. (T.
680) When Ms. Watson arrived, they retrieved their money tray, containing no more
than $20,000, from the vault and informed their police escort that they wereready to
go to the drive-through. (T. 680-81) The escort was always a uniformed police
officer but adifferent officer was assigned to each day of theweek. (T.681-83) The
officer assigned to Friday was Steven Bauer. (T. 681-83)

OnFriday, January 3, 1992, Ms. Hadley and Officer Bauer waited inthekitchen
area of the bank for Ms. Watson to arrive and ate doughnuts. (T. 683-84) Ms.
Watson arrived around 7:50 am., sheand Ms. Hadley retrieved their cash trays, and
they met Officer Bauer at the back door. (T.684) Through the window in the back
door, Ms. Hadley saw that cars were aready lined up in front of the drive-through
area. (T.685) Shewas expecting abusy day because it was a payday and aday on
which social security checks would be cashed. (T. 686)

Officer Bauer opened the door, and Ms. Hadley exited, followed by Ms.
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Watson and then Officer Bauer. (T. 687) Officer Bauer wasjoking with them about
how busy they would be asthey approached the drive-through. (T. 687) Just asMs.
Hadley got to her booth, which was closer to the bank, she heard the sound of people
exiting acar and running at them. (T. 687-88) Ms. Hadley |looked in the direction of
the noise and saw four men running at them with gunsin their hands. (T. 688, 699)
Ms. Hadley also observed Officer Bauer in the middle of the drive-through area,
reachingfor hisgun. (T.688) Ms. Hadley quickly unlocked her booth and doveinto
it. (T.688-69) Ms. Hadley reached for the alarm in the booth and heard three or four
gunshots. (T. 689) Officer Bauer called out that he had been shot. (T. 689)

Ms. Hadley exited her booth, saw Officer Bauer lying on the ground and went
tohim. (T.689-90) Ms. Hadley knelt next to Officer Bauer and placed hishead in her
lap. (T. 690, 694) Officer Bauer inquired if Ms. Hadley and Ms. Watson were
unharmed and was reassured that they were. (T. 690) Officer Bauer then stated that
he had only been shot in the leg but Ms. Hadley believed that he was wrong because
of theamount of blood. (T.690) Ms. Hadley stayed with Officer Bauer, speaking to
him, until the police arrived. (T. 694-95)

The police then took Ms. Hadley and Ms. Watson into the bank. (T. 695)
L ater, the police took them to an area near the bank to seeif they could identify some

cars. (T. 695-96) The cars appeared to be the same ones that the assailants had
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exited. (T.697-98) After identifying the cars, they returned to the bank and learned
that Officer Bauer had died. (T. 698)

Michelle Chin Watson confirmed Ms. Hadley’ stestimony regarding theroutine
of thedrive-through tellersand thefact that they were accompanied by apoliceofficer
infull uniform. (T.699-705) Ms. Watson agreed that the officer assigned to Fridays
was Officer Bauer, who was friendly and had a good sense of humor. (T. 706-07)

Ms. Watson testified consistently with Ms. Hadley regarding her arrival at the
bank on the day of the crime and what occurred beforethey exited thebank. (T. 707-
08) Ms. Watson stated that asthey walked toward the booths, she heard someoneyell
something, turned and saw four men standing outside the first two carsin the drive-
throughlanes. (T.708-09, 717-18) Sheturnedto continuetoward her boothwhen she
heard gunfire. (T.709) Shecrouched downwithher cashtray infront of her, and one
of the men approached and took the tray. (T. 709, 713)

After the shots stopped, Ms. Watson heard Officer Bauer say, “oh, God.” (T.
710) Shewent over to him, and heasked if sheand Ms. Hadley werealright. (T. 710)
Sheresponded that they werealright but that he appearedto bebadly injured. (T. 710)
Officer Bauer stated that he was only shot intheleg. (T. 710) When Ms. Watson
realized the seriousness of Officer Bauer’ sinjuries, shebecamehysterical. (T.710-11)

Ms. Watson alsotestified consistently with M s. Hadley’ stestimony about being taken
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into the bank and identifying the cars. (T. 716-17)

Detective Ron Pearce, a crime scene technician with the North Miami police,
testified he and Officer Bauer worked together. (T. 719-24) On Fridays and
Saturdays, Officer Bauer worked off-duty at Kislak National Bank in his capacity as
a police officer. (T. 724) While doing this job, Officer Bauer would have been
dressed in full uniform and would have been working under a contract between the
bank and the police department. (T. 724-25)

On theday of themurder, Detective Pearce arrived at the police station at 7:30
am. to begin work. (T.726) Between 7:50 am. and 7:55 am., Detective Pearce
heard a call over his police radio that shots had been fired and an officer was down
at thebank. (T.727) Detective Pearce immediately got his equipment together and
went to the bank. (T. 727-28)

When hearrived at the bank, hefound that the scene had been secured and that
firerescue was attending to Officer Bauer. (T. 728) Detective Pearce then spoketo
Sergeant Lynch and was directed to another area, where the two carsthat were seen
leaving the bank had been left. (T.728-29) At that scene, Detective Pearce observed
two gray Chevrolet Caprices, parked on opposite sides of the street. (T.731-32) The
engineswererunning in both carsbut neither car had akey initsignition. (T.732) A

rear vent window had been broken out of each of the cars: one onthe passenger’ sside
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and the other onthedriver’ sside. (T. 732) Detective Pearce found a piece of one of
thecar’ signitionunder thedriver’ sseat. (T.733) After observing and photographing
the cars, Detective Pearce had them towed to the secured garage at the Medical
Examiner’ s office for further processing. (T. 733-34)

After having the cars towed, Detective Pearce returned to the bank. (T. 737)
Inexamining thedrive-through area, Detective Pearcefound oneof the pillarshad been
damaged by gunshots. (T.739) That pillar had two distinct markswhereit had been
struck by bullets. (T. 743-44) One bullet struck the pillar straight on its southern
corner, approximately 58" abovethe ground. (T. 744) The other struck the pillar at
an angle approximately 31" above the ground and ricocheted off the pillar. (T. 745)
Parts of this bullet were found near the pillar. (T. 746, 751) Another projectile was
recovered from the scene. (T. 750-51) Detective Pearce also recovered one .9 mm
casing. (T.751-52)

Near where Officer Bauer had been lying, Detective Pearcerecovered Officer
Bauer’ suniform shirt and pants, hisgun, hisgunbelt and hiskeys. (T. 753) Theshirt
was a standard police uniform shirt with patches on each sleeve and Officer Bauer’'s
badge pinned to the front. (T. 754, 759) The gunbelt contained two extra, fully
loaded magazines, Officer Bauer’ spoliceradio, and handcuffs. (T. 756-57) Officer

Bauer’ sgun was fully loaded, and there was no indication that it had been fired. (T.
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758-59)

On February 7, 1992, Detective Pearce accompanied police divers from the
M etro-Dade Police Department to the PiscesHotel. (T.759) Thediverssearchedthe
canal behind the hotel and recovered the cash tray taken from Ms. Watson during the
crime. (T. 759-60)

Officer Patricia Pereiratestified that she heard a police dispatch that shots had
been fired at Kislak National Bank shortly before 8:00 am. on the day of the crime.
(T. 767-69) She started going to the bank when she heard a second dispatch that a
shooting was in progress and an officer was down. (T. 769)

When she got to the bank, she saw that Officer Bauer’s firearm had been
removed fromitsholster. (T.769-70) Officer Bauer wasunableto speak by thetime
Officer Pereiraarrived. (T. 770) Realizingthe severity of Officer Bauer’ scondition,
Officer Pereira removed his shirt, his gunbelt and his watch to prepare him for
treatment by fire rescue. (T. 770-71)

After firerescue arrived, Officer Pereirawent to an areawhere another officer
had found one of the Caprices. (T. 772-73) When shegot there, she noticed the other
Caprice parked across the street from the first one. (T. 773) A check of both cars
license plates revealed that they had been stolen. (T. 773-74)

Lieutenant Richard Spottstestified that businesses and associationsin the City
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of North Miami make requeststo the chief of policeto have officersassigned to them
on days when the officers have scheduled days off. (T. 775-76) The chief reviews
these requests and approves them. (T. 776) The officers doing these jobs are
required to check inwiththedispatcher, asthey would when assigned to normal police
duties. (T.776) Theofficersarealsorequiredto beinfull uniformwhen doing these
jobs. (T.776-77) Assuch, the department considers these assignmentsto be part of
the officers' official duties. (T. 777)

Detective Albert Nabut testified that he heard adispatch regarding thiscrimeon
hisway intowork on January 3, 1992. (T. 778-82) Asaresult, hewent directly tothe
bank. (T.782-83) On hearing thefactsof thiscrime, it reminded him of amurder he
was investigating that occurred on December 6, 1991. (T. 784)

In hiscase, Danilo Cabanas, Sr. and Danilo Cabanas, Jr. had goneto their bank
in Hialeah to get money for their check cashing business. (T. 784-85) It had beenthe
Cabanases’ practiceto take $70,000to $75,000 fromthebank every Friday. (T. 786)
However, after an earlier robbery, they had reduced theamount to $25,000 to $30,000.
They also had aperson named Raul L opez who would follow themin another vehicle
asaguard. (T. 786)

As the Cabanases and Lopez were returning to the business on December 6,

1991, they were ambushed by three men in matching Chevrolet Suburbans. (T. 785,
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787-88) Once the assailants had forced the Cabanases to stop, they opened fire on
them. (T.784-85, 788-) The Cabanasesreturned thefire, and the assailantsfled. (T.
788-89) Thereafter, the Cabanases discovered that Mr. Lopez has been shot and
killed. (T. 789)

The bullet that killed Mr. Lopez was recovered, and was matched to a bullet
recovered from the murder of Officer Bauer. (T. 789, 792) The Suburbans were
found abandoned ashort distancefrom the scene of thecrime. (T. 790) Theignitions
to the Suburbans had been damaged so that they could be started without keys. (T.
790-91)

On January 18, 1992, Detective Nabut interviewed Defendant at Metro-Dade
Police headquarters. (T. 792-93) During the interview, Defendant was relaxed,
coherent and spoke fluently in both English and Spanish. (T.793-94) Defendant did
not appear to under the influence of drugs or alcohol. (T. 795)

After initially denying any knowledge of the robbery of the Cabanases and the
murder of Mr. Lopez, Defendant admitted that a person had told him about the
Cabanases and their trips to the bank. (T. 796) Defendant and this person began
casing the Cabanases but delayed their planned robbery when they learned that
someone €l se had robbed the Cabanases in the summer of 1991. (T. 796)

In late November 1991, they resumed their planning to rob the Cabanases,
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including surveiling themtheweek beforethecrime. (T.797) Asaresult, they learned
theCabanases' routinein going tothebank and returning therefrom and knew that the
Cabanases were carrying less money than before the first robbery. (T. 798)
Defendant stated that a couple of days before the crime, they stole two matching
General Motors vehiclesto use in the crime to confuse the police. (T. 798-99)

On the morning of the Hialeah murder, Defendant got up early and met his
cohorts. (T.799) They picked up the stolen Suburbans and drove them and a van
to a prearranged rendezvous point. (T. 799) They parked the van, got into the
Suburbans and proceeded to the area of thebank. (T. 799) When the Cabanases | eft
the bank, Defendant’ s cohortsgot in front of themintheir Suburban, and Defendant,
who was armed with a.357, followed behind them. (T. 800) When they reached the
areawhere they had planned to rob the Cabanases, the front Suburban cut them off,
and Defendant blocked their exit. (T.800-01) Defendant’ scohortsopenedfireonthe
Cabanaseswith their .9 mm handguns. (T.801-02) Accordingto Defendant, Lopez
then came up in his pick-up and opened fire, so Defendant shot at Lopez. (T. 801)
After emptying hisgun, Defendant drove his Suburban back to the van, abandoned it
and got into the van. (T. 802) After giving this oral confession, Defendant also
provided a stenographically recorded confession. (T. 802-03)

On January 20, 1992, Detective Nabut went to an areanear the expressway to
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retrievesomeguns. (T.804-05) Becauseit waslateintheafternoon, Detective Nabut
decided to return the following morning when the lighting would be better. (T. 805)
The next morning, he returned with divers from Metro-Dade police, and they
recovered two guns from acanal. (T. 805-07) One was a Smith and Wesson .357
revolver, and the other was Smith and Wesson .9 mm semi-automatic. (T. 806-07)
The .9 mm recovered from the canal was matched to casings recovered from the
sceneof the Hialeah murder and the casing recovered from Kislak National Bank. (T.

808-09) The other .9 mm used in the Hialeah murder was never recovered. (T. 808)

At theconclusion of Detective Nabut’ sdirect testimony, astipulation wasread
to the jury. (T. 810) In the stipulation, the parties agreed that Defendant was
convicted for thefirst degree murder of Raul L opez and the attempted armed robbery
of the Cabanases. (T. 810)

On crossexamination, Detective Nabut stated that Fernando Fernandez wasthe
person who approached Defendant with the information about the Cabanases. (T.
813) Hea so acknowledged that Pablo San Martin and Pablo Abreu werethe people
in the other Suburban. (T. 813) Detective Nabut stated that Defendant had claimed
that the plan in the Hialeah case did not involve anyone firing the guns. (T. 813-14)

Pedro Santos, aseventy-six year old security guard for Republic Bank, testified
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that he wasrobbed on November 29, 1991. (T. 823-25) Onthat day, Mr. Santoswas
taking an empty money bag to the drive-through to pick up money from the drive-
throughtellers. (T.825-27) Ashedid so, hewasapproached by awhite car with two
meninit. (T.827-28) One of the men got out of the car withaguninhishand. (T.
827-29) The man told Mr. Santos to let go of the bag or he would die and fired a
shot. (T.827-29) Mr. Santospulled hisgun, and agunfight ensued. (T.829-30) The
man then returned to thewhite car and fled without thebag. (T.830) Mr. Santoswas
unharmed. (T. 830)

Detective Ralph Nazario testified that hea so interviewed Defendant on January
18, 1992. (T.832-37) Atthetime, Defendant was coherent and did not appear to be
under theinfluenceof drugsor alcohal. (T.837-38) Defendant had already beenread
his Miranda rights and agreed to speak without having alawyer present. (T. 838)

Defendant informed Detective Nazario that he and two other people had been
eatinginarestaurant infront of Republic National Bank two daysbeforethe attempted
robbery. (T.840) Asthey ate, they noticed the elderly guard carrying a bag across
theparking lot. (T.840) Defendant believed that there was money in the bag, so the
group decided to rob him. (T. 840) Two days later, they located and stole a car for
use in the robbery. (T. 840) Defendant’s two cohorts got into the stolen car and

droveto the bank. (T.840) Defendant followed them and parked where he could
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watch the attempted robbery. (T. 840-41)

When the guard appeared, the stol en car approached him, and the passenger got
out. (T.840-41) The passenger demanded the bag, threatened the guard and fired
twice at him. (T. 841) The passenger got back into the car and fled. (T. 841)
Defendant met the stolen car a couple of blocks from the bank. (T.841) The other
two men got back into the car with Defendant, and they went home. (T. 841)

Defendant described the gun used in the attempted robbery asagray .9 mm.
(T. 841) Casingsand bullets from the scene of the Republic National Bank robbery
were found. (T. 842) They were matched to the .9 mm Smith and Wesson that
Detective Nabut recovered from the canal. (T. 842-43) Thisgun was also matched
tothecasingfound at Kislak National Bank. (T.843) It wasstipulated that Defendant
was convicted of attempted armed robbery and aggravated assault in connection with
the Republic National Bank incident. (T. 943-44)

On crossexamination, Detective Nazario admitted that Defendant identified the
driver of the stolen car as Ricardo Gonzalez. (T. 845) Defendant identified the
passenger of the stolen car as Pablo San Martin. (T. 845)

Detective Boris Montecon testified that he investigated a robbery and
kidnapping that occurred on January 14, 1992. (T. 846-47) Inthat case, Craig Van

Ness, an employee of a Pompano Beach auto parts company, came to Miami to
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deliver partsto Eloy Motors. (T. 847) AsMr. Van Ness approached Eloy Motors,
avan pulled up next to him, and an occupant flashed a badge at him. (T. 848) Mr.
Van Ness did not believe that the van contained police officers, so he continued to
Eloy Motors. (T. 848)

When he parked hisvan at Eloy Motors and exited it, the other van pulled up,
and two men got out of it. (T. 848) One of the men produced agun, took Mr. Van
Ness' bag, hit him on the head and forced him into thevan. (T. 848-50) Defendant
and another assailant got into their vanwith Mr. Van Ness, where Defendant held Mr.
Van Ness at gunpoint and demanded money. (T. 848-50, 857-58) A third assailant
got into Mr. Van Ness' van and drove it away from Eloy Motors, with the van
containing Mr. Van Ness following. (T. 848-50)

As they were driving, they passed a police car, and the officer noticed
somethingwaswronginthevan containingMr.VanNess. (T.851) Theofficer began
to follow the van to run acheck onthelicensetag. (T.851) Thevan beganto drive
evasively. (T.852) Eventually, the officer was able to get close enough to read the
tag, and the van sped up, ran a stop sign, went the wrong way down a street and
crashed into achain link fence. (T. 852) Defendant and the other assailant fled on
foot and were apprehended a short distanceaway. (T. 852-53) It was stipulated that

Defendant was convicted of armed kidnapping and armed robbery in connection with
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thisincident. (T. 854)

Detective Montecon testified that the other twoindividualsinvolvedinthiscrime
were CarlosVasguez and Pablo SanMartin. (T. 855-56) Hestated that whileMr. Van
Ness was in the van, the gun went off. (T. 856-57)

Detective Gregory Smith testified that he reviewed the case file regarding the
murder of Officer Bauer. (T. 866-70) The file showed that Oscar Roque, a police
diver, located thetwo gunsinacanal that wereidentified by DetectiveNabut. (T. 870-
71) Thegunswerewrappedinplastic. (T.871) Thereweresubmittedtothefirearms
lab. (T.871-72)

Thefirearmslab matched the shell casing recovered from Kislak National Bank
to the .9 mm Smith and Wesson recovered from the canal. (T. 873-74) The bullet
fragment recovered from Officer Bauer’ s body was also matched to the .9 mm. (T.
874-75) The bullet recovered from Officer Bauer’s chest was matched to the .357
revolver recovered fromthecanal. (T.875-76) Thefirearmstechnicianalsoreported
that the bullet that killed Mr. Lopez could have been fired by the same .357 revolver.
(T.876-77) Two other bulletsfrom the scene of the Lopez murder werefired by the
same .357 revolver. (T. 877-78)

On January 18, 1992, Detective Smith was summoned to the police station to

interview Defendant. (T. 870, 878-81) After speaking to Detective Montecon,
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Detective Smith went to thejail and asked Defendant if he waswilling to accompany
him to the police station. (T. 881-82) Defendant agreed and was transported to the
policestation. (T.882) After obtaining background information from Defendant, he
was read his Miranda rights and waived them. (T. 884-92)

During theinterview, Defendant indicated that he had been unemployed since
being fired from hisjob as agolf course attendant in December 1991. (T. 894) He
stated that he had worked periodically for hisuncle at the uncle stire store. (T. 895)

Atfirst, Defendant disclaimed any knowledge of therobbery of Kislak National
Bank and the murder of Officer Bauer. (T.897) Instead, Defendant asserted that he
was with hiswife on that day and that she would verify this. (T.897-98) Detective
Smith theninformed Defendant that four other named individualshad implicated him
in the robbery and murder and that the police would check with his wife. (T. 898)
Defendant responded by telling the policetoleave hiswife aloneand admitting that he
had been involved. (T. 898-99)

In his confession, Defendant stated that aweek before the crime, he had been
approached by Fernando Fernandez. (T.900) Fernandez informed Defendant that
he had afriend who knew of abank that would be easy torob. (T.900) Defendant
willingly agreed to accompany Fernandez to hisfriend’ shome. (T.900-01) Thethree

of them discussed the robbery and went to the bank to check it out. (T. 901)
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Fernandez’ s friend told Defendant that they needed to steal two similar carsfor use
intherobbery. (T.901) Thiswasintended to confusethepolice. (T.902) Thenight
before the crime and the day before that, the cars were stolen by breaking awindow
and using atool on theignitions. (T. 902, 916)

The day before the crime, Defendant and a group of people went to the bank.
(T. 903) They initially planned to commit the robbery that day but decided to
postponetheir plansaday when other peoplewereaready waiting inthedrive-through
lines. (T.903) Assuch, they pulled into agas station across the street and observed
the routine for opening the drive-through. (T. 903)

At 7:00 am. on the day of the crime, the gang gathered at Pablo San Martin’'s
home. (T.904) The other assailants got into the stolen Chevrolet Caprices, and
Defendant drove ablue Buick Regal to apredetermined spot near the bank. (T. 904)
One of the assailants was | eft at this spot with the Buick, while Defendant took over
driving one of the Caprices from Ricardo Gonzalez. (T. 904-05) Pablo San Martin
and Fernando Fernandez were in the other Caprice. (T. 918) Defendant stated that
he was armed with a.9 mm semiautomatic pistol, |oaded with eight copper jacketed
bullets. (T.905-06) Ricardo Gonzalez had theonly other gunamong the perpetrators,
a.357 revolver. (T.906-07)

The Caprices were then driven to the bank. (T. 907) No one else was at the
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bank, so they parked the carsimmediately in front of the chainsbl ocking the entrance
to the drive-through. (T. 907) When the tellers and their escort exited the bank,
Defendant and Gonzal ez exited their Capriceand drew their guns. (T. 908) Defendant
described theteller’ s escort as wearing ablue or black shirt and pants and a gun belt
containingaholstered .9mm. (T.908-09) They rushedtowardthetellersand Officer
Bauer, and Gonzalez yelled “freeze.” (T.909-10) Officer Bauer reached for hisgun
and moved behind apillar inthedrive-through area. (T.910-11) Defendant moved
to one side of the pillar, and Gonzalez moved to the other. (T. 921) According to
Defendant, he heard a shot before Officer Bauer could unholster his weapon, so he
fired at Officer Bauer. (T.911)

Defendant then returned to his Caprice with Gonzalez, and they drove to the
spot where they had left the Buick. (T. 912) They abandoned the Caprices at this
location, and all got into the Buick and drove to Pablo Abreu’shome. (T. 912) At
the Abreu home, Defendant realized that one of hiscohortshad taken money fromone
of thetellers. (T.912) Thegroup divided themoney, and Defendant received $2,400.
(T.912)

Initially, Defendant claimed that the Buick had been stolen. (T. 904) Eventually
however, Defendant admitted that the Buick belonged to hisfather-in-law. (T. 913)

After the robbery, the Buick was repainted white to disguise it. (T. 913)
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During theinterview, Defendant asked Detective Smithif heknew who had killed
Officer Bauer. (T.914) Detective Smith had hissupervisor check and learned that the
.38 cadliber bullet had beenthefatal bullet and that the.9 mm bullet hadinjured Officer
Bauer but not fatally. (T. 915) Defendant also informed Detective Smith that the
group had purchased the .9 mm semiautomatic the previous summer from a person
on the street. (T. 915)

After giving the oral confession, Defendant initially refused to give arecorded
statement. (T. 921-22) Detective Smith then introduced Defendant to Detectives
Nabut and Nazario and went home. (T. 922-23) When he got home, he was paged
and informed that Defendant had changed his mind and decided to give a
stenographically recorded statement. (T.923) Detective Smith returnedtothestation,
and Defendant gave arecorded statement. (T. 923-26)

In the recorded statement, Defendant reiterated the information about the
planning of the robbery and the stealing of the cars. (T. 928-39) Defendant claimed
that the police officer guarding the tellers on the day they surveiled the bank was
dressed in ablue shirt, tieand blue pants. (T.939) Defendant denied that the officer
wasinuniform. (T.939) Defendant also described the events of the day of thecrime
inaccordancewith hisearlier statement. (T.940-52) Defendant claimed that Officer

Bauer wasdressin black and wearingagunbelt. (T.943-44) However, hedenied that
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Officer Bauer waswearing auniform and claimed not to see hisbadge or patches. (T.
944)

Dr. Michael Bell, thedeputy chief medical examiner, testified that hereviewed
the file on the autopsy of Officer Bauer prepared by Dr. Jay Barnhart. (T. 963-70)
The records showed that, at the time fire rescue arrived at the bank, Office Bauer
exhibited no signs of life: his EKG was flat, and he had no pulse or blood pressure.
(T.971-72) Dr. Barnhart also went to the crime scene, where he observed the bullet
marks on the pillar. (T. 970-73)

On external examination, Dr. Barnhart saw signs of gunshot wounds on the
body and scrapes on theright knucklesand back of theright elbow. (T.974-75) The
scrapes appeared to be recent and were consistent with being caused by afall. (T.
975-76)

X-rays of Officer Bauer showed abullet lodged next to hisleft femur near the
hip and no fracture of thefemur. (T.976-77) Thisbullet entered Officer Bauer’ sleft
hip, penetrated the hip muscles and ended up in the outer portion of the bone. (T.
978) Given the shape of the entrance wound on Officer Bauer’s hip, the fact that a
fragment of clothing entered his body and the shape of the recovered bullet, Dr. Bell
opined that the bullet that caused thiswound had struck something el sebeforestriking

Officer Bauer. (T.978-83) Thisevidencewasconsi stent with the bullet having struck

26



thepillar at the bank as Officer Bauer sought cover behind it and then striking Officer
Bauer. (T. 983-84)

Thewound caused by thisbullet would have been extremely painful and would
normally cause a reaction by the person, such asfalling. (T. 984) However, this
wound would not have caused any permanent injuries. (T. 994)

The second bullet entered Officer Bauer’s body at the base of his neck at a
downward angle. (T. 986) The second bullet was a hollow point bullet and
fragmented as it entered Officer Bauer’sbody. (T.990) It passed through Officer
Bauer’ s back muscles, struck one of the ribsin his back, went through his lung and
theleft ventricle of hisheart and lodged in hisdiaphragm. (T. 987) Inorder for this
bullet to have entered Officer Bauer’ s body in this manner, the shooter either had to
be on aroof or Officer Bauer had to be leaning forward. (T. 985) Thiswound was
consistent with Officer Bauer having been struck by thebulletinhiship, fallingtothe
ground and then being struck by the second bullet. (T. 985)

Theinjury to the heart caused by thisbullet would cause the heart to be unable
tocirculate blood. (T.987-88) Thiswound would not have caused Officer Bauer to
lose consciousnessimmediately, and Officer Bauer would have been ableto speak and
move until he went into shock. (T. 988-89)

Theemergency room personnel attempted torepair theinjury to Officer Bauer’s
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heart. (T.991) However, they were unableto save Officer Bauer’ slife. (T.991) The
medical personnel would have been unable to prevent Officer Bauer’ s death even if
they had been immediately able to provide care after he had been shot. (T.991) Dr.
Bell opined that the second bullet resulted in the fatal wound. (T. 992)

Dr. Bell opined that it was unlikely that Officer Bauer was struck in the neck
first. (T.995) The neck wound would have caused Officer Bauer to have collapsed
amostimmediately, and thebullet mark onthepillar wasat thelevel of Officer Bauer's
hip wound. (T. 995)

Thejury wasthen read astipul ation that Defendant was convicted of first degree
murder, armed robbery and aggravated assault in connection with the Kislak National
Bank incident. (T.997-98) Thereafter, the State rested its case. (T. 998)

Defendant called Mario Franqui, Sr., hisuncle, totestify on hisbehalf. (T. 998-
1000) Mr. Franqui wasan air conditioning and refrigeration technician and owned a
car tirebusiness. (T.998-99) He came to the United States with hiswife, children,
mother-in-law and sister-in-law in 1980. (T. 999)

Mr. Franqui’s brother met Defendant’ s mother when she was pregnant with
Defendant, and they began arelationship. (T. 1000) Mr. Franqui’ sbrother assumed
theroleof Defendant’ sfather, and Defendant wastreated asamember of the Franqui

family. (T.1001) Defendant, his mother and Mr. Franqui’ s brother lived with Mr.
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Franqui’s mother for the first two years of Defendant’s life. (T. 1002) After that,
Defendant’ s mother left the home, taking Defendant’ s younger brother with her but
leaving Defendant. (T. 1002) Eventually, Defendant’ s mother returned hisyounger
brother to the Franqui family. (T.1003) After Defendant’ smother left the household,
Mr. Franqui’s sister Celina cared for the children. (T. 1003)

A few days after Mr. Franqui left Cuba, Defendant, his brother, father and
grandmother joined Mr. Franqui in the United States. (T. 1003) Defendant’s Aunt
Celina did not come to the United States with the rest of the family. (T. 1004)
Defendant, hisfather, brother and 64 or 65 year old grandmother lived together inthis
country. (T.1004)

About ayear after thefamily moved here, Defendant’ sbrother died from aheart
condition he had had since birth. (T. 1004) Defendant’ sfather started drinking and
usingcrack asaresult. (T.1004) Defendant’ sfather remained inthe housefor along
period of time and then took to the streets. (T. 1005) Mr. Franqui tried to get his
brother into adrug treatment program. (T. 1005) The rest of the family objected to
placing Mr. Franqui’s brother being placed in a drug treatment facility, and Mr.
Franqui became estranged from them. (T. 1006)

During thistime, Defendant wasinvolved in acar accident and broke hisleg.

(T. 1006) Asaresult, he was hospitalized for along time and had a piece of metal
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inserted in hisleg. (T. 1006)

When Defendant was about 16 years old, Mr. Franqui moved his mother and
Defendant into hishome. (T. 1007) Whileliving there, Defendant had to obey the
rules of the house, go to school and work with Mr. Franqui. (T. 1008) Defendant got
along well with Mr. Franqui’ swifeand children. (T. 1009) Defendant behavedina
respectful, loving and kind manner with the family.

Eventually, Defendant formed amarital relationshipwith Vivian. (T. 1008) He
moved out of Mr. Franqui’ shome. (T. 1008) Defendant and Vivian had two children
together. (T.1009) Mr. Franqui saw Defendant with his children before Defendant
was arrested. (T. 1009) Mr. Franqui believed Defendant was a good father and a
loving person. (T. 1009)

In al the time Mr. Franqui had known Defendant, he had never known
Defendant to drink or use drugs. (T. 1009) In fact, he had never seen Defendant
smoke. (T. 1009)

Mr. Franqui had remained in contact with Defendant since hisarrest becausehe
considered Defendant amember of hisfamily. (T.1010-11) Mr. Franqui wasaware
that Defendant attempted to maintain arelationship with hischildrensince hisarrest by
calling them even though he cannot see them. (T. 1011)

On cross examination, Mr. Franqui admitted that his brother was loving and
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affectionateto Defendant whenthey lived in Cuba. (T. 1012) Defendant’ sgrandmother
was also loving and affectionate to Defendant when she cared for him. (T. 1012)

Mr. Franqui admitted that he would have employed Defendant in his business
If Defendant needed. (T.1013) When Defendant lived and worked with Mr. Franqui,
Defendant was expected to follow rulesand did so. (T. 1013) Mr. Franqui believed
that Defendant always did so. (T. 1014)

Alberto Gonzalez testified that he worked as a grounds attendant at parks for
the City of Miami. (T.1015) Hehad known Defendant for approximately fiveyears.
(T. 1016) He met Defendant when Defendant started coming to Mr. Gonzalez's
neighbor’s house, and Defendant and the neighbor became friends with Mr.
Gonzalez s daughters. (T. 1016)

Eventually, Defendant fell in love with Mr. Gonzalez' s daughter Vivian. (T.
1017) Mr. Gonzalez checked into Defendant’ s background, believed that he was a
nice boy and allowed himtodate Vivian. (T.1017) During the courtship, Defendant
would come to Mr. Gonzalez' s house every day and always behaved appropriately.
(T.1017-18)

After sometime, Defendant and Vivian moved intogether and formed amarital
relationship. (T. 1018) However, they never officially married. (T.1018) Defendant

and Ms. Gonzal ez had two daughterstogether. (T. 1018) InMr. Gonzalez' sopinion,
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Defendant wasagood father and husband. (T.1019) Mr. Gonzalez hel ped Defendant
get a better home and got Defendant a job working with him. (T. 1019-20) Even
knowing that Defendant has been convicted of seriouscrimes, Mr. Gonzalez' sopinion
of Defendant was unchanged, and Defendant would still bewelcomeinhishome. (T.
1020)

On cross examination, Mr. Gonzal ez acknowledged that Defendant had never
told him that he had confessed to all of hiscrime. (T. 1021) Mr. Gonzalez claimed
not to know that Defendant had been convicted in four separate cases. (T. 1021)
Defendant had never explained why he used Mr. Gonzalez’' scar inthe commission of
hiscrimes. (T.1023-24) Defendant hasalso never explained why he had turnedto a
life of crime. (T. 1025)

Mr. Gonzalez admitted that Vivian would no longer have anything to do with
Defendant. (T. 1022) He acknowledged that Defendant was arrested when one of
Defendant’ s daughters was two and the other was only a couple months old. (T.
1022-23)

When asked if hewasawarethat Defendant had | ost thejob that Mr. Gonzal ez
had gotten for him, Mr. Gonzal ez replied that Defendant had been working two jobs.
(T. 1022) Mr. Gonzalez had never seen any signs that Defendant suffered from any

mental disability. (T.1023)
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Mario Franqui, Jr., Defendant’ scousin, testified that he had known Defendant
hiswholelife. (T.1025-26) Since Defendant was arrested, he had called or written
Mr. Franqui. (T.1027) Inhisletters, Defendant had asked Mr. Franqui for self-help
typebooks on psychology, exercise, fitnessand mental health. (T. 1027) During his
phone calls with Mr. Franqui, Defendant talked about his family and how much he
misses hisdaughters. (T.1027) Mr. Franqui believesthat Defendant has matured in
prison and has found God. (T. 1028)

On cross, Mr. Franqui admitted that Defendant’ sfather treated Defendant asif
hewere hisbiological son when thefamily lived in Cuba. (T. 1028) Defendant was
anormal child in Cuba, did well in school and was provided for. (T. 1028-29)

Mr. Franqui believed that Defendant was associated with thewrong crowd when
Defendant was in his early teens. (T. 1029) However, by the age of 17 or 18,
Defendant appeared to haveturned hislifearound. (T.1029) Defendant becameclean
cut and stable and appeared to beon theright path. (T.1029-30) Defendant got ajob
and seemed to be hard working. (T. 1030)

Defendant and Mr. Franqui had not spoken about how Defendant became
involved inthese crimesor why he choseto commit them. (T.1030) Defendant only
told Mr. Franqui that what he had done was stupid. (T. 1030)

CynthiaGonzal ez testified that shewasMr. Gonzalez’ syoungest daughter. (T.
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1031-32) Shemet Defendant when shewasnineyearsold through her neighbor. (T.
1032) Ms. Gonzalez believed that Defendant was a great guy because of the way he
behaved with her and his own children. (T. 1033) Shealso felt that Defendant was
a person with whom she could discuss her problems. (T. 1033)

Ms. Gonzalez believed that Defendant treated her sister Vivianwonderfully. (T.
1034) Infact, Defendant got along well with the entire Gonzalez family. (T. 1034)

Ms. Gonzalez thought that Defendant was a great father and that he needed to
bewith hischildren. (T.1034) Defendant sent his canteen money from prison to be
used for the benefit of hischildren. (T. 1035-36) Prior to hisarrest, Defendant was
the primary caretaker for the children. (T. 1035) Since hisarrest, Ms. Gonzalez has
taken his children to see him, and Defendant has called the children every day. (T.
1036) However, the children were not able to see Defendant when he was in state
prison. (T.1039-40) When he was unableto call, Defendant sent cards and | etters,
which Ms. Gonzalez read to the children. (T. 1037) Ms. Gonzalez assisted the
children in buying and sending cards to Defendant. (T. 1037-38)

Ms. Gonzalez admitted that Defendant had been fired from his job at a golf
course. (T. 1041) Ms. Gonzalez clamed that Defendant had left work without
clocking out because his daughter was stuck in acar. (T. 1041) However, she

admitted that she had testified in her deposition that Defendant had not clocked out
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because the clock was broken. (T. 1042) Ms. Gonzalez denied that Defendant had
blamed an unnamed black guy for breaking the clock. (T. 1042) However, she
admitted that she had given deposition testimony to that effect. (T. 1042)

Thejury wasthen informed that the partieshad stipul ated that Pablo Abreu had
received alife sentencein exchangefor testifying against all the other defendants. (T.
1043) It wasalso stipulated that Abreu wasthe getaway driver who did not go to the
bank and that everyoneinvolved stated that hewasunarmed. (T.1043) Additionaly,
the jury wastold by stipulation that Pablo San Martin had received one life sentence
in connection with this crime and had been ordered to receive asecond life sentence
that could be concurrent or consecutive. (T. 1044-45)

Defendant then rested hiscase. (T. 1043) Defendant was colloquied outside
the presence of thejury and stated that it was his personal decision not to testify and
that hedid not think that any other evidence should have been presented. (T. 1046-47)

During thechargeconference, thetrial court proposed giving an Enmund/Tison
instruction, and Petitioner voiced no objection to the form of the instruction. (T.
1055) The trial court also proposed giving the standard jury instruction on
nonstatutory mitigation. (T. 1055-56) Defendant stated that he had no objectiontothis
instruction but requested additional instruction ontheissue. (T. 1056) Thetrial court

responded that it would not list every nonstatutory mitigating circumstance. (T. 1056)
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Defendant stated that he was not requesting that, and thetrial court agreed to givethe
form of instruction on nonstatutory mitigation that Defendant requested. (T. 1056-57)

Petitioner also submitted awrittenrequest for aninstruction that provided, “The
fact that the codefendants Pablo San Martin and Pablo Abreu were sentenced to life
in prison, and did not receive the death penalty, is a mitigating factor for you to
consider inthiscase.” (R. 129) Thetrial court refused to givethisinstruction, finding
that this matter was covered by the instruction on nonstatutory mitigation. (T. 1062-
63) Defendant did not object to this ruling or make an argument on thisrequest. (T.
1062-63)

In hisclosing argument, Defendant argued that alife sentence was appropriate
so that Defendant could contribute to the lives of his children. (T. 1131-32)
Defendant also asserted that he never intended for anyone to be injured in any of his
crimes, and that because of all of the sentencesfor al of hiscrimes, Defendant would
never be released from prison. (T. 1138-39) Further, Defendant asserted that since
Defendant had aready been punished for therobbery, the pecuniary gainfactor should
not apply. (T.1139) Defendant also alleged that he did not know Officer Bauer was
a police officer. (T. 1140) Defendant alleged that the jury should consider that
Defendant did not fire the fatal bullet. (T. 1140-42)

In mitigation, Defendant argued that he had family memberswholoved him. (T.
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1144-45, 1146-48) He also urged thejury to consider hisage of 21 at the time of the
crime. (T. 1145) Defendant admitted that he had loving, non-abusive family but
asserted that the jury should consider the loss of his mother, brother and father and
the temporary absence of hisuncle. (T. 1145-46) He alleged that he was a good
father. (T.1147-50) Further, he asserted that he wastrying to improve himself and
had found faithin God. (T.1150) Finally, Defendant asked the jury to consider the
life sentences of Pablo San Martin and Pablo Abreu. (T. 1151-53)
Thetrial court instructed the jury:

Among the mitigating circumstances you may consider, if

established by the evidence are:

The age of the defendant at the time of the crime.

Mitigating circumstances are factors that in part or in the

totality of the defendant’s life or character, may be

considered as extenuating or reducing of moral cul pability

for the crime committed.

Among the mitigating circumstances you may have, if

established by the evidence, are any other aspect of the

defendant’ scharacter, record or background and any other

circumstance of the offense.
(T. 1157, R. 142-144) Thetria court also read the Enmund/Tison instruction. (T.
1156, R. 141) After theinstructionswereread, Defendant did not object. (T.1167-68)
After deliberating, the jury recommended that Defendant be sentenced to death by a
voteof 10to 2. (R. 155, T. 1172)

At the Soencer hearing, Defendant el ected to present no further evidence. (R.
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191-92) Defendant asserted that the nonstatutory mitigation presented was* hisfamily
history, hisrelationship with hischildren, hiscooperation and thelife sentencesof the
co-defendants,” aswell as “the maturity he had found whilein custody.” (R. 204)
The State presented astatement from Michael Bauer, thevictim’ sbrother, who
was emotionally unable to address the court himself. (R. 193) Inthe statement, Mr.
Bauer expressed the devastation that had been visited upon hisfamily by the loss of
Officer Bauer. (R.193-202) Mr. Bauer explained that the stressfrom theincident had
caused him to have a heart attack and forced him into early retirement. (R. 197)
Thetrial court followed the jury’ s recommendation and sentenced Defendant
todeath. (R. 158-75, 225-47) Thetria court found threeaggravatingfactors: (1) prior
violent or capital felonies, including aprior attempted armed robbery and aggravated
assault of Pedro Santos, a prior first degree murder of Raul Lopez and attempted
armed robbery of the Cabanases, and a prior armed robbery and armed kidnapping
of Craig Van Ness, aswell as the contemporaneous armed robbery and aggravated
assault inthiscase; (2) during the commission of an armed robbery and for pecuniary
gain, merged; and (3) avoid arrest, hinder law enforcement and murder of a law
enforcement officer, merged. (R. 158-65, 226-37) The trial court accorded great
weight to each of these factors. (R. 158-65, 226-37) The trial court found as

nonstatutory mitigating circumstances. (1) Defendant wasagood father - littleweight,
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(2) he cooperated with authorities- littleweight, (3) Abreuand SanMartinreceivedlife
sentences - littleweight, and (4) Defendant had sought self improvement and found
faith in custody - some weight. (R. 166-72, 237-45) Thetrial court considered and
rejected Defendant’ sage asmitigation because of hismaturity. (R. 167,238-39) The
trial court alsorg ected Defendant’ sfamily history asmitigation because hewasnever
abused and was ableto maintain relationships. (R. 167-69, 239-42) Finaly, thetrial
court rejected thefact that Defendant did not firethefatal bullet asmitigation. (R. 172,
244-45)

This appeal follows.
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SUMMARY OF THE ARGUMENT

Thetrial court did not manifestly err in excusing two veniremembersfor cause.
Thetotality of the comments of these veniremembers raised a reasonabl e doubt that
their feelingsabout the death penalty would prevent or substantially impair their ability
to follow the law.

The issue regarding the comments about the weighing process were not
preserved by contemporaneous objections. Moreover, the majority of the comments
were proper, and any error in the remaining comments was unpreserved.

Theissuerelated to ajury instruction regarding a specific item of nonstatutory
mitigation was unpreserved. Moreover, thetrial court did not abuseitsdiscretionin
denying this instruction, as the subject matter was adequately covered by the
instructions already.

Thetrial court properly considered all of the proposed nonstatutory mitigating
evidence. Further, the trial court did make the appropriate findings under
Enmund/Tison, which are amply supported by the record and which show that death
Is proper for Defendant.

Defendant’ ssentenceisproportionate. ThisCourt hasaffirmed death sentences
insimilar circumstances. The casesrelied upon by Defendant are not comparableto

the circumstances of this matter.
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ARGUMENT
. THE TRIAL COURT DID NOT MANIFESTLY ERR
IN GRANTING THE STATE'S CAUSE
CHALLENGESTO TWO VENIREMEMBERS.

Defendant first assertsthat thelower court improperly excused Ms. Pereiraand
Ms. Lopez for cause. However, thisissue is meritless.

A veniremember whose views regarding the death penalty would prevent or
substantial impair that person from following the law in applying the death penalty is
not qualified. Wainwright v. Witt, 469 U.S. 412 (1985); Fernandezv. Sate, 730 So.
2d 277 (Fla. 1999). Thetrial court must excuse for cause any veniremember if it has
areasonable doubt regarding that persons qualificationsto serve onthejury. Bryant
v. Sate, 656 So. 2d 426, 428 (Fla. 1995). Because of the trial court’s ability to
observe the demeanor of the veniremember in responding to voir dire questioning, a
trial court’ s determination on thisissue is not to be disturbed absent manifest error.
Smithv. Sate, 699 So. 2d 629, 635-36 (Fla. 1997); Foster v. Sate, 679 So. 2d 747,
752 (Fla. 1996). Thefact that a veniremember might eventually state that he would
follow the law “does not eliminate the necessity to consider the record asawhole.”
Trotter v. State, 576 So. 2d 691 (Fla. 1990).

Withregardto Ms. Pereira, Defendant assertsthat her final responseduring voir
dire indicates that Ms. Pereira could set aside her personal beliefs about the death
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penalty and follow the law. However, even in this response, Ms. Pereira did not
indicatethat shecouldfollow thelaw. Ms. Pereiraindicated that shewouldrequirethe
State to show that the aggravating factors overwhel med the mitigating factors before
shewould recommend death. (T.320) Thelaw only requiresthat the State show that
the aggravating factorsoutweigh themitigating factors. 8921.141(2), Fla. Stat. (1991);
Fla. Std. Jury Instr. (Crim) Penalty Proceedings-Capital Cases. Asthisresponseitself
does not indicate that Ms. Pereira could follow the law, the trial court did not
manifestly err in granting the State’ s cause challenge. See Kearsev. Sate, 25Fla. L.
Weekly S507 (Fla. Jun. 29, 2000).

Moreover, this was not Ms. Pereira s only statement during voir dire. Ms.
Pereirainitially stated that she did not believe in the death penalty but thought it was
necessary given the state of current events. (T. 58-59) She thought she could
recommend the death penalty if the aggravators outweighed the mitigators. (T. 59)
Ms. Pereirathen indicated that she would not recommend death for anyone who did
not actually kill thevictim. (T.274) Later, Ms. Pereiraindicated that she could vote
for the death penalty if she felt Defendant deserved it. (T. 296-99) However, she
admitted that shewasalready predisposed to recommend alife sentence, that the State
would have to work extraordinarily hard to convince her that death was appropriate

and that shewould probably regret voting for death if shedid so. (T. 296-99) A few
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momentslater M s. Pereiraindicated that she agreed with another veniremember, who
had stated that she would never vote for death. (T. 312-13) Considering all of Ms.
Pereira svoir direresponses, thetrial court did not manifest err infinding areasonable
doubt that Ms. Pereira s views on the death penalty would prevent or substantial
impair her ability to follow thelaw. See Bryant, 656 So. 2d at 428 (veniremember’s
statement that he would follow the law insufficient to remove doubt about
gualifications because of other statements during voir dire); Taylor v. Sate, 638 So.
2d 30, 32 (Fla. 1994)(same); Trotter, 576 So. 2d at 694 (same).

With regard to Ms. Lopez, sheinitialy indicated that she was in favor of the
death penalty but could not cast the deciding vote. (T. 121-22) After an overnight
recess, Ms. Lopez indicated that the mere possibility of sitting onthejury had caused
her to cry and have a problem with her teeth. (T. 244-45) The mere fact that Ms.
Lopez later agreed to follow the law did not remove the reasonable doubt about her
ability to do so. See Bryant v. Sate, 765 So. 2d 68 (Fla. 4th DCA
2000)(veniremember’s emotionally charged responses to voir dire questioning
sufficient to justify removal for cause).

The casesrelied upon by Defendant are inapplicable. InFarinav. Sate, 680
So. 2d 392, 396-98 (Fla. 1996), the veniremember in question expressed concerns

about thedeath penalty but never stated that shewould not follow thelaw. Infact, that
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veniremember consistently averred that shewould fairly consider thedeath penalty and
could vote to impose the death penalty depending on the circumstances. See also
Waterhouse v. Sate, 596 So. 2d 1008, 1016 (Fla. 1992)(cause challenge properly
denied wherejuror indicated that hewould follow thelaw despite hispersonal beliefs).
Here, Ms. Pereiracontinuoudly vacillated over whether she could vote for death and
did not agreeto follow the law. Ms. Lopez demonstrated great emotional distress at
the thought of making a decision regarding the death penalty. Asneither Farina nor
Waterhouse involve veniremembers who changed their minds or expressed such

emotional distress, these cases are inapplicable here.
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[l. THE TRIAL COURT DID NOT ABUSE ITS
DISCRETION REGARDING ANY OF THE
COMMENTSIN VOIR DIRE.

Defendant next asserts that the trial court erred in commenting about the
weighing process during voir dire and in permitting the State to comment on the
weighing processduring voir dire. Specifically, Defendant assertsthat informing the
venirethat if the aggravating factors outwei ghed the mitigating factors, death wasthe
lawful recommendation misstated the law. However, thisissue is unpreserved and
meritless as claims regarding comments are reviewed for an abuse of discretion.
Fernandez v. Sate, 730 So. 2d 277, 281 (Fla. 1999).

Of the eleven comments about which Defendant complains, Defendant only
objected contemporaneously with the comment once. (T. 17, 39, 42, 59, 301, 302,
366-67, 380, 387, 484-85) Defendant did not object to thefirst comment until after the
trial court concluded all of itsintroductory remarks, questioned the venire about their
knowledge of any of thetrial participantsand pretrial publicity, excusedthevenirefor
the courtroom, and discussed the manner in which individual voir dire would be
conducted. (T. 31) Defendant waited for the trial court to complete individual voir
dire, take alunch break and hear argument on the State’ s motions in limine before
againraising an objection. (T. 90) Even at that point, Defendant did not mention the

comments made after theinitial objection. Instead, Defendant merely referred to the
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argument on hisfirst objection. (T. 90) With the second venire panel, Defendant did
not object until thetrial court had completed itsintroductory remarks, discussed the
death penalty with each veniremember individual, excused for cause severa
veniremember and declared arecess. (T.436) AsDefendant did not object at thetime
thesecommentsweremade, thisissueisunpreserved. Nortonv. Sate, 709 So. 2d 87,
94 (Fla. 1997)(motion for mistrial at conclusion of witness' stestimony not sufficient
to satisfy contemporaneous objection rule regarding answer to question on Cross
examination); Johnsonv. Sate, 660 So. 2d 637, 646 (Fla. 1995)(waiting until after jury
was instructed and retired to deliberate to object did not satisfy contemporaneous
objection
rule); DuBoise v. Sate, 520 So. 2d 260, 264 (Fla. 1988)(same); Jonesv. Sate, 612
So. 2d 1370, 1373 (Fla. 1992)(contemporaneous objection rule applied to comments
by tria judge).
With regard to the comment to which acontemporaneous objection was made,

the State commented:

The rule is first you decide whether there are any

aggravating circumstances. Y ou may decidetherearenone

but if you decide that beyond areasonable doubt, there are

some aggravating circumstances that were proven to you,

you thenlook at mitigation. Only if mitigation outweighsthe

aggravation is there a change, should there be achangein
your position. In other words, if the mitigation never
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outweighstheaggravation, inyour mind, if theaggravation

Is always more than the mitigation, then you vote to

recommend for the death penalty.
(T.301) Thiscomment did not statethat thejury must recommend death, that the law
required arecommendation of death or that the jury had a duty to recommend death.
Infact, the comment used theword “ should.”? Ashasbeen noted, “ should” indicates
that something isdiscretionary and not mandatory. Statev. Thomas, 528 So. 2d 1274,
1275 (Fla. 3d DCA 1988); University of South Floridav. Tucker, 374 So. 2d 16, 17
(Fla. 2d DCA 1979).

In Henyard v. Sate, 689 So. 2d 239, 249-50 (Fla. 1996), this Court held that
it was improper for the State to comment to the jury during voir dire that “[i]f the
evidence of the aggravators outweighs the mitigators by law your recommendation
must be for death.” 1d. at 249. This Court found that the comment was improper
because “a jury is neither compelled nor required to recommend death where
aggravating factors outweigh mitigating factors.” Id. at 249-50. See also Brooksv.
Sate, 762 So. 2d 879, 902 (Fla. 2000)(State commented that death “must” be

imposed); Urbinv. Sate, 714 So. 2d 411, 421 n.12 (Fla. 1998)(State commented in

closing regarding jury’s “duty”). As the comment regarding which the issue was

2Ei ght of the ten unpreserved coments also used the word
“shoul d,” and the same analysis would apply to these
comments. (T. 39, 59, 302, 366-67, 380, 387, 484-85)

a7



preserved and amajority of thecommentsregarding whichtheissuewasnot preserved
did not state that the jury was compelled or required to recommend death, these
comments were not improper under Henyard and its progeny.

Moreover, Garron v. Sate, 528 So. 2d 353, 359 (Fla. 1988), isinapplicable.
In Garron, the prosecutor stated, “ The law is such that when the aggravating factors
outnumber the mitigating factors, then death is an appropriate penalty.” Id. This
Court noted that thiscomment misstated thelaw. 1d. at 359 n.7. Whileat first blush
this case appears to indicate that the State may not inform the jury that death is even
an appropriate penalty, it must be remembered that the prosecutor used the word
“outnumber.” AsthisCourt hasnoted, “the sentencing scheme requiresmorethan a
mere counting of aggravating and mitigating circumstances.” Floydv. Sate, 569 So.
2d 1225, 1233 (Fla. 1990). As such, the reason why the comment in Garron was
improper wasthat itimplied that thewel ghing processwasacounting processand not
because it stated that death was an appropriate sentence.

Moreover, extending Henyard and its progeny to include statementsthat do not
indicatethat death should berecommended when the aggravating factorsoutweigh the
mitigating factors would lead to an absurd result. It must be remembered that the
comments at issue occurred during voir dire. The purpose of these comments was

to explain theweighing processto the venire such that they coul d be questioned about
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whether they would lay aside their biases about the death penalty and follow the law.
If the Stateand trial court were precluded from informing thevenirein any manner as
to the standard for recommending a death sentence, it would be impossible to
determine whether a veniremember could set aside his bias and determine the
appropriate recommendation based upon the law. As such, the comments during
whichthevenirewasmerely informed what recommendation should bereturned were
proper. Defendant’s sentence should be affirmed.

With regard to thetwo commentsthat did assert that recommending death was
other than discretionary, thetrial court still did not err in denying Defendant therelief
he requested. When Defendant finally presented the Henyard decision to the trial
court, the trial court inquired what remedy Defendant was requesting. (T. 90)
Defendant asked that the trial court instruct the venire “that even if the aggravating
circumstances outweigh the mitigating circumstances, it is aways within their
discretionto returnarecommendationof life.” (T.91) Thetrial court properly refused
to give such an instruction. See Dougan v. State, 595 So. 2d 1, 3-4 (Fla. 1992);
Mendyk v. State, 545 So. 2d 846, 849-50 & n.3 (Fla. 1989). As such, Defendant’s
sentence should be affirmed.

Further, any error in these comments was harmless. There were only two

comments during the extensive voir dire in this matter that indicated that a death
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recommendation was mandatory. (T. 17, 42) Of these two comments, only one was
madeinthepresenceof theentirevenire. (T.17) Theother occurred duringindividual
voir dire of Mr. Hernandez, who was subsequently removed for cause without
objectionfrom Defendant. (T. 42, 347) Thefinal jury instructionswere consistent with
the standard jury instructions. (R. 132-54) As such, any error in the isolated
comments during voir dire was harmless. See Henyard, 689 So. 2d at 250; Sate v.

DiGuilio, 491 So. 2d 1129 (Fla. 1986).
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1. THE COMMENTS IN CLOSING WERE PROPER
INFERENCES FROM THE EVIDENCE AND ANY
ERROR WASHARMLESS.

Defendant next assertsthat thetrial court abused itsdiscretionin overruling his
objections to comments made during the State’ s closing argument. However, the
commentswere proper inferencesfrom the evidence, and any error in the comments
was harmless.

First, Defendant asserts that the State commented on facts that were not in
evidence. However, the courts permit widelatitude during closing argument to argue
logical inferences from the evidence. Thomas v. Sate, 748 So. 2d 970, 984 (Fla.
1999); Breedlovev. Sate, 413 So. 2d 1, 8 (Fla. 1982). Moreover, an appellatecourt’s
review of atrial court’s ruling on closing argument are reviewed for an abuse of
discretion. Fernandezv. Sate, 730 So. 2d 277, 281 (Fla. 1999).

Here, the State commented during closing argument about the money Defendant
received as his share of the proceeds of the robbery:

Some of it went to paint that car so that they wouldn’t be

arrested and the went rest of it went to buy a gun so they

could rob Greg Van Ness |ater.
(T. 1079) The evidence showed that Defendant was unemployed at the time he
committed thiscrimeand had been so since December 1991. (T. 894) Defendant had

Mr. Gonzalez’ sBuick, which Defendant had used in perpetrating thiscrime, repainted
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after thecrimetodisguiseit. (T.913) After thiscrime, the guns, which had been used
in this crime and Defendant’s two prior crimes, were discarded. (T. 950) Yet,
Defendant had a new gun when Defendant robbed and kidnapped Mr. Van Ness
elevendayslater. (T.846-48) AsDefendant had no job and the money to repaint the
car and buy the gun had to come from somewhere, the State was merely making a
logical inferencethat themoney camefromtherobbery proceeds. Thus, thetrial court
did not abuseitsdiscretion in finding that this comment was a permissible inference
for the evidence. Thomas, 748 So. 2d at 984; Breedlove, 413 So. 2d at 8.

Second, Defendant asserts that the State commented that Defendant intended
tokill Mr. Van Ness. However, thiscomment was madein the context of responding
to Defendant’ s assertions that he did not intend to kill Officer Bauer and did not fire
thefatal shot. (T.1102-10) The Statewasmerely pointing out that even after having
been involved in three crimeswhere gunswerefired and two peopl e had been killed,
Defendant continued to engage in crimes of violence. As such, while the State's
comment may have been poorly worded, it did not constitute reversible error. See
Johnson v. Sate, 696 So. 2d 326, 334 (Fla. 1997); see also Kearse v. Sate, 25 Fla.
L. Weekly S507 (Fla. Jun. 29, 2000).

Evenif thesecommentscoul d be considered erroneous, any error washarmless.

Satev. DiGuilio, 491 So.2d 1129 (Fla. 1986). Thesecommentswere brief and made
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during the course of an argument that spanned morethan sixty pagesof transcript. (T.
1067-1130) Moreover, the fact that Defendant had eight prior violent felony
convictions, including a prior murder, was uncontroverted. Defendant also did not
challenge that the murder occurred during arobbery and for pecuniary gain. While
Defendant asserted that he did not realize Officer Bauer was a police officer, the
record demonstrated that he had surveilled the bank previously, that a uniformed
policeofficer awaysguarded theteller and that Officer Bauer wasinfull uniformwhen
he was killed. The mitigation presented was mainly the testimony of his family
members that he was a good person and was raised by aloving family. Under these
circumstances, any impropriety in the brief comments by the State did not affect the
jury’ s recommendation and should be deemed harmless. Sate v. DiGuilio, 491 So.

2d 1129 (Fla. 1986).
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V. THE CLAIM THAT THE TRIAL COURT ABUSED
ITS DISCRETION IN REFUSING TO GRANT A
SPECIAL INSTRUCTION ON SPECIFIC
NONSTATUTORY MITIGATION IS
UNPRESERVED AND MERITLESS.

Defendant next asserts that the trial court erred in not instructing the jury
specificaly that it could consider the sentences of the codefendants as nonstatutory
mitigation. However, thisissue was not preserved and is meritless.

While Defendant submitted a written request for an instruction on thisissue,
Defendant informed the trial court during the charge conference that he was not
requesting specific instructions on all of the nonstatutory mitigators. (T. 1056)
Instead, Defendant merely requested that the trial court expand the standard jury
instruction, which the trial court agreed to give. (T. 1056-57) When thetrial court
specificaly addressed the written request for this instruction, Defendant made no
argument or objectionto thetrial court’sannouncement that it felt that thisissuewas
already covered by the jury instruction on nonstatutory mitigation. (T. 1062-63)
Moreover, Defendant’ s written request for thisinstruction did not contend that such
an instruction was necessary because the matter was not covered by the standard
instruction on nonstatutory mitigation. (R. 129) The cases cited in support of the
request merely state that codefendants sentences can be considered as a mitigating
circumstance but do not address the necessity of ajury instruction on this mitigating
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circumstance. See Demps v. Dugger, 874 F.2d 1385, 1390-91 (11th Cir.
1989)(discussing harmlessness of instructing thejury that the only mitigatorsthat could
be considered werethe statutory mitigators); Brookingsv. State, 495 So. 2d 135, 142-
43 (Fla. 1986)(discussing propriety of jury override based on disparate treatment of
codefendants). Defendant now assertsthat therequested instruction should have been
given becauseit wasnot covered by thegeneral instruction on nonstatutory mitigation.
As Defendant not only never raised this issue in the trial court but affirmatively
informed that court that all he was seeking was an expanded instruction on
nonstatutory mitigation, which wasgiven, thisclaimwas not preserved. See Gorev.
Sate, 706 So. 2d 1328, 1334 (Fla. 1997)(Where argument in support of instruction
raised on appea not the same as argument advanced in trial court, issue not
preserved).

Evenif theclaim could be considered preserved, Defendant’ s sentence should
still beaffirmed. Thedecisionregardingwhat jury instructionsto giveisreviewedfor
an abuse of discretion. James v. Sate, 695 So. 2d 1229, 1236 (Fla. 1997). This
Court has repeatedly held that the “catch-all” instruction regarding nonstatutory
mitigationisall that isrequired and that thetrial courtisnot requiredto giveaspecific
instruction on every claimed nonstatutory mitigator. Zakrzewski v. Sate, 717 So. 2d

488, 495 (Fla. 1998); James v. Sate, 695 So. 2d 1229, 1236 (Fla. 1997); Jonesv.
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Sate, 612 So. 2d 1370, 1375-76 (Fla. 1992). Here, the catch-all instruction covered
the issue of the codefendants’ sentences as “other circumstances of the offense,”
which the trial court instructed the jury it could consider in mitigation. (R. 144, T.
1157) Assuch, thetrial court did not abuseitsdiscretion in refusing to grant aspecial
jury instruction on thisissue, and Defendant’ s sentence should be affirmed.
Defendant’ sreliance on O’ Callaghan v. Sate, 542 So. 2d 1324 (Fla. 1989), is
misplaced. There, this Court granted habeas relief based on Hitchcock error. In
Hitchcock v. Dugger, 481 U.S. 393 (1987), the Court found error in instructing the
jury that the mitigating factorsthat could be considered werethoselistedin 8921.141,
Fla. Stat., without any reference to nonstatutory mitigation. Assuch, the error found
in O’ Callaghan was not the failure to instruct the jury on a particular proposed
nonstatutory mitigating circumstance but the failure to inform the jury that it could
consider mitigating factorsother than thoselisted inthestatuteat all. Asthejury here
was instructed that it could consider nonstatutory mitigating circumstances,

O’ Callaghan is inapplicable, and Defendant’ s sentence should be affirmed.
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V. THETRIAL COURT'SFINDINGSWITH REGARD
TO NONSTATUTORY MITIGATION WERE
PROPER.

Defendant next asserts that the trial court failed to consider, find and weigh
certain itemsof nonstatutory mitigation. Specifically, Defendant claimsthat thetrial
court should have found and weighed his alleged abandonment by his parents, his
family history, his alleged new found maturity and the fact that the shot fired by
Defendant did not cause the fatal wound. However, theseissues are meritlessasthe
trial court did consider the proposed mitigation and properly found or rgected them.

With regard to findings in mitigation, the standard of review is:

1) Whether aparticular circumstanceistruly mitigating in
natureisaquestion of law and subject to denovoreview by
this Court; 2) whether a mitigating circumstance has been
established by the evidencein agiven caseisaquestion of
fact and subject to the competent substantial evidence
standard; andfinally, 3) theweight assigned to amitigating
circumstance is within the trial court’s discretion and
subject to the abuse of discretion standard.
Blanco v. Sate, 706 So. 2d 7, 10 (Fla. 1997)(footnotes omitted).

With regard to the alleged abandonment and family history, thetrial court did,
in fact, consider this evidence:

The defense presented the testimony of two family
members, Mario Franqui, Sr. and Mario Franqui, Jr., who
provided the following information about the defendant’s

family background:
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The defendant’s mother, Sylvia Rivera, had a
relationship with the defendant’s biological father and
became pregnant with the defendant. While pregnant with
the defendant, his mother began a relationship with
Fernando Franqui. Thedefendant never knew hisbiological
father but Fernando acted asareal father to the defendant.
Fernando and the defendant’ s mother had a child together
-- the defendant’ s half-brother, Fernando, Jr.

When the defendant was between the ages of oneand
two, his mother left Fernando and took Fernando, Jr. with
her. Sheleft the defendant in the care of Fernando and his
family. Fernando’smother and sister then helped raisethe
defendant. Fernando’s sister, Celine, became a surrogate
mother for the defendant.

In 1980, at the age of ten, the defendant cameto the
United States with Fernando, Fernando, Jr., and
Fernando’s mother - who was 65 years old at the time.
They lived with Fernando’s brother, Mario Franqui, Sr.
Thedefendant’ sAunt Celine, who had rai sed the defendant
since his own mother left, did not come to the United
States.

Oneto two years after arriving in the United States,
Fernando, Jr. died. Fernando was devastated by this loss
and began drinking heavily and doing crack cocaine. He
soon began living in the streets. The defendant continued
to reside with Mario Franqui, Sr. And Fernando’ s mother.
At onepoint, Mario Franqui, Sr. wanted to put Fernandoin
arehabilitation program. Other family membersdisagreed
and Mario, Sr. became estranged from the rest of the
family. Thus, the defendant then lived alone with
Fernando’s mother until the age of sixteen. At that point,
he moved into Mario Franqui, Sr.’ s house.

Mario Franqui imposed rules upon the defendant
while the defendant lived with him. The defendant abided
by those rules. The defendant did not use drugs, did not
drink alcohol, and did not smoke. In his early teens, the
defendant was hanging around with thewrong crowd but by
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the time he was sixteen, he seemed to have straightened
himself out.

Thereason the defendant stopped living with Mario
Franqui, Sr. is because he became involved in a common
law relationship and he left to live with his wife/girlfriend.

The defense argued that these facts show that the
defendant never knew his natural father and lost contact
with his stepfather when the defendant was ten years old.
Helost contact with hismother at the age of oneto two and
lost contact with his surrogate mother, Celine, at the age of
ten when he cameto the United States. Healso lost contact
for several yearswithanother father figure, Mario, Sr., when
Mario, Sr. became estranged from the rest of the family.

While those facts were established, it was aso
established that the defendant led a normal life as a child,
that he was never physicaly, emotionally or verbaly
abused, and that he suffered no psychological damage asa
result of his upbringing. The defendant was able to
maintain a long term common law relationship with his
girlfriend and was able to hold steady jobs. Hewasableto
give love, attention and care to his two children.

He was given opportunities to work and was under
no financial pressure. Both hisuncle, Mario Franqui, Sr.,
who operated atire business, and his common law father-
in-law, Alberto Gonzal ez, presented himwith the ability to
obtain gainful employment.

While the upbringing of this defendant is different
from the average person, there is nothing about his
background that would in any way explain or justify his
activitiesin late 1991 and early 1992. The court finds that
the defendant hasnot reasonably established that hisfamily
history is a non-statutory mitigating circumstance.

(R. 167-69) Thetrial court’ srejection of thismitigating circumstancewas proper. See

Jonesv. Sate, 652 So. 2d 346, 351 (Fla. 1995); see also Beasley v. Sate, 25 Fla. L.
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Weekly S915, S922-23 (Fla. Oct. 26, 2000); Sochor v. Sate, 619 So. 2d 285, 293
(Fla. 1993); Vallev. State, 581 So. 2d 40, 49 (Fla. 1991).

In Jones, this Court rejected asimilar claim. There, the defendant had been
abandoned by his mother into the care of relatives. The trial court rejected this
childhood history asamitigating factor because the defendant had been loved by the
relatives, raised in adecent home, did well in school and wasagood child. ThisCourt
foundtherg ection of thisproposed mitigationwasproper. Similarly, here, Defendant
claimed at trial that hischildhood should have been considered mitigating because he
was raised by aseries of relatives. However, Defendant was loved and cared for by
everyoneresponsiblefor hisupbringing. All of thewitnessestestified that Defendant
wasnever abused inany manner, that Defendant wasagood child and that hedid wel |
in school. (T. 1012-14, 1028-29) As such, the trial court properly rejected this
mitigation under Jones. See also Beasley, 25 Fla. L. Weekly at S922-23 (deprived
childhood properly rejected, where defendant had good childhood and did well in
schoal); Miller v. Sate, 770 So. 2d 1144, 1149 (Fla. 2000)(trial court properly rejected
child abuse as a mitigator, where evidence merely showed occasional corporal
punishment). Defendant’ s sentence should be affirmed.

Moreover, any error in the failure to find this mitigating factor was harmless.

Satev. DiGuilio, 491 So. 2d 1129 (Fla. 1986). Asnoted by thetrial court, Defendant
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wasraisedinalovingfamily that did not abusehim. Giving thismitigationany weight
would still not haveresulted inthe mitigation outwel ghing theaggravation. Defendant
engaged in a series of well planned crimesthat resulted in two deaths. The death of
Officer Bauer occurred during the course of his duties to prevent him for arresting
Defendant and hiscompanionsandto disturb agovernmental function. Moreover, this
murder occurred during the course of arobbery, which wascommitted for pecuniary
gain. No statutory mitigation wasfound, and theonly statutory mitigator that waseven
argued was Defendant’ sage. The nonstatutory mitigation was relatively weak. As
such, any error infailing to find Defendant’ sfamily situation mitigating washarml ess.
With regard to the alleged new found maturity, Defendant claimed at trial that
thetestimony of hiscousin Mario Franqui, Jr. supported thismitigating circumstance.
(T.1150-51) Defendant’ scous n had testified that Defendant sought self-improvement
and found faithwhileincarcerated. (T. 1025-30) Defendant now assertsthat thetrial
court failed to consider this proposed mitigation. However, the trial court not only
considered this evidence, it found it mitigating and weighed it:

Mario Franqui, Jr. testified that the defendant has

been reading books on psychology, exercise, fitness and

mental health sincehehasbeeninjail and that hehasfound

religion and prays a night. This testimony was

uncontroverted and the court acceptsit astrue. The court

findsthat thismitigating circumstance hasbeen reasonably
established and is entitled to some weight.
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(R. 171) Asthetrial court did find this evidence mitigating and weighed it, thetria
court cannot be faulted for failing to do so. The merefact that thetrial court did not
refer to this mitigation in the manner in which Defendant did does not show that the
trial court failed to consider this evidence. See Campbell v. Sate, 571 So. 2d 415,
419 n.3 (Fla. 1990)(trial court is permitted to classify nonstatutory mitigation into
groups); see also Colev. Sate, 701 So. 2d 845, 852-53 (Fla. 1997)(rejecting claim
regarding consideration of mitigation, where trial court’s detailed evidence, found
evidence established mitigating circumstances and assigned circumstances weight).
Thus, Defendant’ s sentence should be affirmed.

Moreover, any error inthefailureto also consider thisevidence as evidence of
maturity washarmless. Considering thissameevidenceunder adifferent namewould
not have added to the weight of the mitigator. Thus, the weighing processwould not
have been affected. Assuch, any error was harmless. State v. DiGuilio, 491 So. 2d
1129 (Fla. 1986).

With regard to the fact that the bullet fired by Defendant did not causethefatal
wound, the trial court found:

The defense argues that the fact that the defendant
did not fire the fatal shot should be considered as a non-
statutory mitigating circumstance. The evidence is

uncontroverted that Franqui did not fire the fatal bullet.
Thisfact, then, hasbeen reasonably established. However,
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whether this proven fact is in any way mitigating is a
different matter. This defendant was personally present
during two prior robbery attempts during which he and/or
his accomplices opened fire upon the intended victims
without hesitation. On December 6, 1991 this defendant
personally killed another person during arobbery attempt.
On January 2, 1992, with full knowledge that auniformed
police officer guarded the tellers, Franqui leapt out of his
vehicle, pointed agun and fired ashot which struck Officer
Bauer in the hip. This injury caused the officer to fall
towards Gonzalez, who then delivered the fatal blow.
Franqui was prepared to use lethal force to eliminate any
impediment to hisrobbery plan. He did not hesitate to use
actually use[sic] suchforce. Thisdefendant’ swillingness
to openfireon Officer Bauer sealed Officer Bauer’ sfateon
that sad day and this defendant is as responsible for his
death asthe person who fired the fatal bullet. Because his
bullet luckily did not strike any vital organ does not equate
to amitigating circumstance, This court is not reasonably
convinced that this mitigating circumstance has been
established.

(R. 172)® Defendant assertsthat thesefinding areinsufficient to satisfy Enmund/Tison.
However, this claim is meritless.

In Enmundv. Florida, 458 U.S. 782, 797 (Fla. 1982), the Court found that the
death penalty could not beimposed on adefendant who did not “ himself kill, attempt

tokill, orintendthat akilling take placeor that |ethal forcewill beemployed.” InTison

35The trial court also considered the |life sentences given to
codefendants Abreu and San Martin. (R 171) The trial court
found the codefendants’ sentences mtigating but accorded little
weight to this factor, given Defendant’'s greater degree of
partici pation.
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v. Arizona, 481 U.S. 137,158 (1987), the Court found that “ mgjor participationinthe
felony committed, combined with recklessindifferenceto human life, issufficient to
satisfy the Enmund cul pability requirement.” Here, thetrial court expressly found that
Defendant “was prepared to use lethal force” and that he “did not hesitate to use
actually use[sic] suchforce.” (R.172) Assuch, thetrial court found that Defendant,
at aminimum, intended that |ethal force be employed. Thisfinding is supported by
thefact that Defendant, by hisown admission, cameto thebank armed with agun, that
Defendant fired that gun at Officer Bauer, that Defendant admitted to having previoudly
surveilled thebank, and that afully uniformed police officer dwaysguarded theteller.
(T. 905, 911, 681-83, 702-03) Asthetrial did make the appropriate finding under
Enmund/Tison and that finding is amply supported by the record, Defendant’s
sentence should be affirmed.

Defendant also assails the trial court for having considered Defendant’ s prior
criminal activity indetermining Defendant’ sintent. However, thefact that Defendant
had beeninvolved inaprior attempted robbery of asecurity guardfor tellersat abank
during which shotswerefired and had previously shot and killed Raul L opez, whowas
acting as abody guard at the time, during an attempt to robbery the Cabanases was
certainly relevant to Defendant’ sintent here. Defendant hasevery reasonto know that

attemptsto rob armed guardsresulted in gunfire and death since he had already been
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involved in two such gunfights and had personally killed one of the guards. See
Wuornosv. Sate, 644 So. 2d 1000, 1008-09 (Fla. 1994)(evidence of similar crimes
relevant to show intent).

In San Martinv. Sate, 705 So. 2d 1337, 1345-46 (Fla. 1997), this Court found
that Enmund/Tison was satisfied in similar circumstances. There, San Martin, along
with Defendant and Pablo Abreu, ambushed the Cabanases and Lopez. All three
defendants opened fire during the robbery, and Lopez was shot to death. The fatal
bullet was fired by Defendant. However, this Court found that San Martin’'s
participation in the attempted robbery was sufficient to satisfy the Enmund/Tison
culpability requirement. Here, Defendant and Ricardo Gonzal ez opened fire on Officer
Bauer during arobbery. In fact, Defendant and Gonzalez each approached Officer
Bauer from opposing sidesof apillar, behind which Officer Bauer was seeking cover.
Defendant aimed at Officer Bauer and shot him, causing Officer Bauer to fall into
Gonzalez'sline of fire. Thus, Enmund/Tison is also satisfied here, and Defendant’s
sentence should be affirmed. See also Van Poyck v. Sate, 564 So. 2d 1066, 1070
(Fla. 1990)(Tison satisfied where defendant instigated escape attempt and came to
scene armed); DuBoise v. State, 520 So. 2d 260, 265-66 (Fla. 1988)(Tison satisfied
wheredefendant actively participatedinrobbery, kidnapping and rape of victim); Diaz

v. Sate, 513 So. 2d 1045, 1048 (Fla. 1987)(Enmund/Tison satisfied where defendant
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came to scene of robbery armed with gun and fired it during robbery).

Moreover, any error inthefailureto find thefact that Defendant did not firethe
fatal bullet asmitigating washarmless. Asthetrial court’ sanalysisshows, thefact that
Officer Bauer wasnot killed by abullet fired by Defendant wasmerely fortuitous. As
such, this mitigation would not have been entitled to much weight had it been found.
Given the strength of the aggravation in this case and the weakness of the mitigation,
adding this factor to the weighing process would not have resulted in a different
sentence. Assuch, any error was harmless. State v. DiGuilio, 491 So. 2d 1129 (Fla.

1986).

66



VI. DEFENDANT’S SENTENCE IS PROPORTIONAL.

Defendant next claimsthat his sentence is disproportionate. “Proportionality
review compares the sentence of death with other casesin which asentence of death
was approved or disapproved.” Palmesv. Wainwright, 460 So. 2d 362, 362 (Fla
1984). The Court must “consider thetotality of circumstancesinacase, and compare
it with other capital cases. It isnot acomparison between the number of aggravating
and mitigating circumstances.” Porter v. Sate, 564 So. 2d 1060, 1064 (Fla. 1990),
cert. denied, 498 U.S. 1110 (1991). “Absent demonstrable legal error, this Court
acceptsthose aggravating factorsand mitigating circumstancesfound by thetrial court
as the basis for proportionality review.” Satev. Henry, 456 So. 2d 466, 469 (Fla.
1984).4

Here, thetria court found threeaggravating circumstances: (1) prior violent and
capital felonies- great weight; (2) during the course of arobbery and pecuniary gain,
merged - great weight; and (3) avoid arrest, hinder law enforcement and murder of a

police officer, merged - great weight. (R. 158-65, 226-37) Thetrial court found no

‘Def endant does not challenge the trial court’s findings as
to the aggravating factors or the lack of statutory mtigation
For the reasons asserted in Issue V, supra, Defendant’s clains
regarding the findings regarding the nonstatutory mtigation are
without nerit and should be rejected. The trial court’s
t horough discussion of the factors argued in aggravation and
mtigation and findings thereon, (R 157-75), are well-supported
by the record and shoul d be accept ed.
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statutory mitigation. (R. 166-67) It did find four nonstatutory mitigating
circumstances. (1) Defendant wasagood father - littleweight, (2) he cooperated with
authorities - little weight, (3) Abreu and San Martin received life sentences - little
weight, and (4) Defendant had sought self improvement and found faith in custody -
some weight. (R. 166-72, 237-45)

Defendant assertsthat the death penalty isdisproportionate in caseswherethe
murder occurred during the course of arobbery. However, this Court has affirmed
the death sentences in numerous cases where the murder was committed during the
course of a robbery. See, e.g., Lowe v. Sate, 650 So. 2d 969 (Fla. 1994), cert.
denied, 516 U.S. 887 (1995); Heath v. Sate, 648 So. 2d 660 (Fla. 1994), cert. denied,
515U.S. 1162 (1995); Smithv. Sate, 641 So. 2d 1319 (Fla. 1994), cert. denied, 513
U.S. 1163 (1995); Wickhamv. Sate, 593 So. 2d 191 (Fla. 1991), cert. denied, 505
U.S. 1209 (1992); Cook v. Sate, 581 So. 2d 141 (Fla.), cert. denied, 502 U.S. 890
(1991); Carter v. Sate, 576 So. 2d 1291 (Fla. 1989), cert. denied, 502 U.S. 879
(1991).

In Smith, the defendant received the death sentence for the killing of a cab
driver. Thetrial court found the existence of two aggravating circumstances: (1) the
murder was committed during an attempted robbery; and (2) the defendant had a

previous conviction for aviolent felony. If anything, the aggravationin Smith isless
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than here, wherethe additional factor of killing apoliceman/witness elimination was
found. In Smith, the court aso found more mitigation including one statutory
mitigating circumstance -- no significant history of criminal activity -- and several
nonstatutory mitigating circumstancesrelating to Smith's background, character and
record. This Court rejected Smith's claim of disproportionality. Here, with
considerably more aggravation and lessmitigation, and abasically similar situation of
amurder during armed robbery, the caseismore compelling for theimposition of the
death sentence.

In Heath, the two aggravating circumstances were the commission of the
murder during the course of an armed robbery, and the existence of aprior conviction
for second-degree murder. Asin Smith, the murder was not accompanied by the
additional aggravating factor. Thecourt found substantial mitigating factors, including
theinfluence of extreme mental or emotional disturbance, based upon consumption
of alcohol and marijuana, aswell asminimal nonstatutory mitigation. InHeath, this
Court determined that the death sentence was appropriate.

In Lowe, the defendant was convicted of the murder of a convenience store
clerk during the course of an attempted armed robbery. Two aggravating factors
existed: (1) prior conviction of aviolent felony; and (2) murder committed during the

attempted robbery. Onceagain, the sentencewasaffirmedinacasevirtually identical

69



to theinstant one, minus Defendant'sadditional witnesselimination/law enforcement
officer factor. TheLowetrial judge's sentencing order was somewhat ambiguous as
to whether he was regjecting all of the mitigation or whether he was treating it as
established but outweighed by the aggravation. This Court, on appeal, assumed that
the various mitigating factors were established (defendant 20 years old at time of
crime; defendant functionswell in controlled environment; defendant a responsible
employee; family background; participation in Bible studies) and nevertheless
proceeded to find that the death sentence was warranted.

Moreover, this case involves the murder of a police officer in the lawful
performance of hisduties. In Armstrong v. State, 642 So. 2d 730 (Fla. 1994), cert.
denied, 514 U.S. 1085 (1995), this Court found adeath sentence proportionate, where
apolice officer was killed during the course of arobbery. There, as here, the same
three aggravating factors were found. Further, the greater type of mitigation was
presented, including claims related to the defendant’s mental health. Given the
similarities, Defendant’ s sentence should be found proportional.

In Burns v. State, 699 So. 2d 646 (Fla. 1997), cert. denied, 522 U.S. 1211
(1998), this Court found adeath sentence proportionatein similar circumstances. In
Burns, only the merged aggravating circumstance of avoid arrest and hinder law

enforcement wasfound. Here, Defendant not only had the merged law enforcement
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aggravator, but he also had the prior violent and capital felony aggravator and the
merged during the course of a felony and for pecuniary gain aggravator. The
mitigation in Burnsinvolved the statutory mitigating circumstance of no significant
criminal history, and insignificant nonstatutory mitigation; more than was presented
here. Assuch, Defendant’ ssentence should be deemed proportionate consi stent with
Burns. See also Reaves v. Sate, 639 So. 2d 1 (Fla), cert. denied, 513 U.S. 990
(1994)(aggravators. prior violent felony and avoid arrest; mitigators. honorable
military service, good reputation in community and good family man).

Other casessimilarly support the conclusion that the death sentence was proper
intheinstant case. Wattsv. Sate, 593 So. 2d 198 (Fla.), cert. denied, 505 U.S. 1210
(1992)(aggravators: prior violent felonies; murder during course of sexual battery;
murder committed for pecuniary gain; mitigation: low 1Q reduced judgmental abilities;
defendant 22 at time of offense); Freeman v. Sate, 563 So. 2d 73 (Fla. 1990), cert.
denied, 501 U.S. 1259 (1991)(aggravators. prior violent felony; murder during course
of burglary/committed for pecuniary gain; mitigation: low intelligence; abuse by
stepfather; artistic ability; enjoyed playing with children); Cook (aggravators. murder
during course of robbery; prior violent felony; mitigation: no significant history of
criminal activity and minor nonstatutory mitigation). In view of the foregoing, the

imposition of the death sentence here is clearly proportionate with death sentences
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approved in other cases. Defendant’ s sentence should be affirmed.

The casesrelied upon by Defendant areinapplicable. InSnclair v. Sate, 657
So. 2d 1138, 1142 (Fla. 1995), only one aggravating factor was found: during the
course of a robbery and for pecuniary gain, merged. This lone aggravator was
welghed against severa nonstatutory mitigating circumstances, which included low
intelligence and emotional disturbances. InThompson v. Sate, 647 So. 2d 824, 827
(Fla. 1994), again, only one valid aggravator was found: during the course of a
robbery. Again, therewere several nonstatutory mitigating factors. In Terryv. Sate,
668 So. 2d 954, 965 (Fla. 1996), two aggravating factors were found: during the
course of arobbery and for pecuniary gain, merged, and prior violent felony, based
on a contemporaneous aggravated assault conviction. Again, severa nonstatutory
mitigatorswere present. InCurtisv. Sate, 685 So. 2d 1234, 1237 (Fla. 1996), again
two aggravating factorswerefound: during the course of arobbery and for pecuniary
gain, merged and prior violent felony. Several mitigating factors were present,
including that Defendant was 17 yearsold, that he only shot thevictim’ sfoot after the
codefendant had fired the fatal shot and that the codefendant was sentenced to life.

Here, in contrast, three aggravating factors were found: prior violent felony,
duringthe course of arobbery andfor pecuniary gain merged and avoid arrest, murder

of alaw enforcement officer and disrupt governmental function, merged. The prior
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violent felony aggravator here was supported by convictions arising from three
separate criminal episodes, aswell asthe contemporaneousconvictionsinthismatter.
Theseconvictionsincluded aprior first degree murder conviction. Defendant wasnot
a teenager, no evidence of any mental or emotional problems was presented. The
codefendant who fired the fatal shot, Ricardo Gonzal ez, was al so sentenced to death.
Defendant did not merely shot at anonvital region of Officer Bauer after Gonzal ez had
aready fatally wounded Officer Bauer. Instead, the hipwound from Defendant’ sshot
caused Officer Bauer to fall into Gonzalez's line of fire so that he could be fatally
wounded.

Moreover, thismurder occurred during awell planned robbery of bank tellers,
who were always guarded by auniformed police officer. Defendant had previously
observed theroutine at thisbank and would have seen an officer guarding thetellers.
The shooting began almost as soon as the robbery commenced and before Officer
Bauer could even unholster hisgun. Defendant had also twice previously attempted
robberiesinvolving armed guards. Inboth of theseprior crimes, shotshad beenfired,
and Defendant had previously personally killed one of the guards. Under these
circumstances, Sinclair, Thompson, Terry and Curtis are all inapplicable, and
Defendant’ s sentence should be affirmed.

Defendant al so assertsthat his sentenceis disproportionate because he did not
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fire the fatal shot and the tria court did not make adequate findings under
Enmund/Tison. However, the trial court did, in fact, make the required
Enmund/Tison findings, as argued in Issue V, supra. These findings are amply
supported by the record, as argued in Issue V. The fact that Defendant did not fire
thefatal bullet should not precludetheimposition of adeath sentence upon him, where
Defendant did fire at Officer Bauer, Officer Bauer was struck by a bullet fired by
Defendant, thewound from that bull et caused Officer Bauer to beinaposition where
Gonzal ez sshot wasfatal, thekilling occurred during aplanned robbery of tellerswho
wereawaysguarded by uniformed police officer and Defendant waswell acquainted
with thelethal consequencesof thistype of behavior, having previously killed during
the course of asimilar robbery. Assuch, Defendant’ s sentenceisnot disproportinate
under Enmund/Tison. Seealso San Martinv. Sate, 705 So. 2d 1337, 1345-46 (Fla.
1997); Van Poyck, 564 So. 2d 1066, 1070 (Fla. 1990); DuBoisev. Sate, 520 So. 2d
260, 265-66 (Fla. 1988); Diaz v. State, 513 So. 2d 1045, 1048 (Fla. 1987).

Defendant’ s sentence should be affirmed.
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CONCLUSION
For the foregoing reasons, the judgment and sentence of thetrial court should
be affirmed.
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