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PRELI M NARY STATEMENT

Petitioner, the State of Florida, was the prosecution in the
trial court and Respondent in the Fourth District Court of Appeal.
Petitioner will be referred to herein as “the State”. Respondents,
Robert Reardon, Vernon M Leslie, Jr., and Richard Filan were the
defendants in the trial court and Petitioners in the Fourth
District Court of Appeal. They will be referred to herein as
“Respondent” or by name. An Appendi x of the pertinent which are
included in the record are attached and will be referred to by the

synmbol “A".



STATEMENT OF THE CASE AND FACTS

STATE v. REARDON

Respondent, Robert Reardon, was charged with one count of
Aggravated Battery upon Paul Tyson (“Tyson”) by Information filed
on Septenber 23, 1997. (A 1). Respondent was found indigent and
the Public Defender was appointed. (A 2). On April 28, 1998, the
Public Defender filed a notion to wthdraw based upon a cl ai m of
conflict of interest stenmng from its prior representation of
Tyson. (A 3).

In case nunber 97-8932CF A02, Tyson was charged with the
m sdeneanor of driving wunder the influence. At his DU
arrai gnnent!, on April 11, 1997, he pled guilty after a brief
consultation with a public defender. During the hearing on the
nmotion to withdraw, Tyson testified “that at the tinme, he didn’'t
know if he was talking to a Public Defender or sonebody
representing the Court or probation officer. He also stated he

maybe spoke to soneone ‘at the table’ for ‘maybe a couple of

1 DU arraignnents are held weekly during which nany
def endants are schedul ed to appear. The Assistant Public
Def enders speak to the defendants about plea offers received from
the State. If the plea is accepted, the Assistant Public
Def enders prepare all the paperwork, and the plea agreenent is
signed by the Assistant Public Defender, defendant, and the
Assi stant State Attorney. The bailiff then runs a video tape for
al | defendants which explains court procedures and the
defendants’ rights. The judge reiterates those rights and
procedures and begins calling defendants on a case-by-case basis.
| f the defendant has accepted the plea, the judge proceeds wth
the standard plea colloquy. The nature of the representation may
last fromone to two mnutes to several mnutes. (A 4, p. 1-2).
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mnutes, if that...”” (A5, p. 11-12). As a result of his plea,
Tyson was placed on probation which was termnated on April 15,
1998. (A 4, p. 2). It was two weeks after Tyson’s probation
termnated that the hearing was held on the Public Defender’s
motion to withdraw. At the April 28, 1998 hearing, Tyson testified
he was willing to waive any conflict that may exist between the
Public Defender’'s office and hinself. (A5, p. 19).

Subsequently, the trial court entered an order denying the
nmotion to withdraw. (A 4). In so doing, the trial court

di stingui shed Guzman v. State, 644 So. 2d 996 (Fla. 1994), and

found “the interests of M. Tyson are not so adverse or hostile to
those of M. Reardon that the Public Defender could not represent
M. Reardon.” (A4, p 3).

A petition for writ of certiorari was filed Dby
Respondent / Rear don on May 15, 1998 in the Fourth District Court of
Appeal. (A 6). The State filed a response and Pal m Beach County
filed an Amcus Brief. (A7 and 8). On August 12, 1998, the Fourth
District granted the petition quashing the trial court’s order and
instructed the trial court to appoint different counsel. (A 9,

Reardon v. State, 715 So. 2d 348 (Fla. 4th DCA 1998)). In so

doing, the Fourth District stated the “manner in which a public
defender’s certification of conflict is treated by the trial

courts” is well settled by Guzman v. State, 644 So. 2d 996 (Fl a.

1994) and Babb v. Edwards, 412 So. 2d 859 (Fla. 1982), and

therefore, refused to certify the question as one of great public
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i nportance. (A 9, Reardon, 715 So. 2d at 350). The State filed a
nmotion for rehearing and/or certification of a question of great
public i nmportance whi ch was deni ed on Sept enber 29, 1998. (A 10 and
11). Following this denial, the State filed with the Fourth
District a notion to stay mandate and a notice of the State’s
intent toinvoke this Court’s discretionary jurisdiction. (A 12 and
13). The Fourth District denied the stay and on February 26, 1998,
this Court accepted jurisdiction and sua sponte consolidated this

case with State v. lLeslie and State v. Filan. (A 14).

STATE v. LESLIE

Respondent, Vernon M Leslie, Jr., was charged with attenpted
first degree nmurder and burglary while armed with a firearnt and
t he Public Defender was appointed. (A 15 and 16). On May 18, 1998,
the Public Defender filed a notion to withdraw based upon a cl aim
of conflict of interest stemmng fromhis appellate representation
of state w tness, John Ml donado (*Mal donado”). (A 16).

At the hearing on the notion to withdraw, the Public Defender
asserted his office could not advocate zealously for both
Respondent/Leslie, at the trial level, and Ml donado, at the
appel late I evel. The Court inquired whether the Public Defender’s
position would change if it withdrew from representing wtness
Mal donado on appeal. (A 17, p. 4). The public defender responded

a conflict would still exist because his office had represented

2 The burglary charge was dism ssed by the trial court.
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Mal donado for a period of tine. (A 17, p. 4). The State pointed
out Mal donado was not represented by the Public Defender’s office
at trial and there was |little possibility confidential
communi cati ons would have been divulged to appellate counsel as
appel l ate issues involve questions of law. (A 17, p. 5-8).

The trial court entered an order denying the notion to
w thdraw, wthout prejudice to the Public Defender to seek
wi t hdrawal from Mal donado’s case. (A 17, p 10-11 and A 18). The
trial court found Respondent’s case was fraught with delay and
confusi on because he was represented by a nunber of different
attorneys. (A 17, p. 11). Further, the trial judge found that to
change representation would add to the del ay and confusion. (A 17,
p. 11-13).

A petition for wit of certiorari was filed by the Respondent
on June 2, 1998 in the Fourth District Court of Appeal and the
State filed a response. (A 19-21). On Septenber 9, 1998, the
Fourth District granted the petition quashing the trial court’s

order. (A 22, Leslie v. State, 720 So. 2d 559 (Fla. 4th DCA 1998)).

In so doing, the Fourth District relied upon Guzman v. State, 644

So. 2d 996 (Fla. 1994) and Reardon v. State, 715 So. 2d 348 (Fl a.

4t h DCA 1998) for the principle a trial court has no discretion but
to grant a notion to withdraw upon certification of conflict by a
public defender. (A22, Leslie, 720 So.2d at 560). The State filed
a notion for rehearing which was denied on Cctober 7, 1998. (A 23
and 24). Following this denial, the State filed with the Fourth
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District notice of the State’'s intent to invoke this Court’s
di scretionary jurisdiction. (A 25).

FI LAN v. STATE

Respondent, Richard Filan, was charged with one count of
felony driving under the influence (injury to property or person)
and one count of felony driving while |icense revoked (habitua
of fender). (A 26). Respondent was found indigent and the Public
Def ender was appointed. (A 27, p. 1). On April 13, 1998, the
Public Defender filed a notion to w thdraw based upon a cl ai m of
conflict of interest stemmng fromits prior representati on of Josh
Eldridge (“Eldridge”). (A 27). Eldridge was an eye-witness to the
crinmes charged. (A 28, p. 3).

I n case nunber 89-42772TC A02, the Public Defender represented
Eldridge on a charge of driving under the influence and a
subsequent viol ation of probation. At his DU arraignments3 on
Novenber 13, 1989, he pled quilty. During the hearing on the
nmotion to w thdraw, Eldridge could not recall the nanme of the
public defender with whom he spoke during his DU arraignnment. (A
28, p. 7). Additionally, he testified that he “didn’t talk to the
public defender too nuch at all,” and that the public defender
“didn’t do too nuch.” (A 28, p. 5. Intotal, Eldridge spoke with
a public defender for only “a matter of mnutes.” (A 28, p. 6-7).

Al jail and probationary periods had expired by the tinme the

3 See footnote 1



present alleged conflict arose. (A 328 p. 9). El dridge testified
that he did not have any objection to the Public Defender’s office
representing the Respondent/Filan. (A 28 p. 9).

Subsequently, the trial court entered an order denying the
nmotion to wthdraw. (A 29) 1In so doing, it distinguished Guzman v.
State, 644 So. 2d 996 (Fla. 1994), and found “the interests of M.
Eldridge are not so adverse or hostile to those of
[ Respondent/Filan] that the Public Defender could not represent
[ Respondent/Filan].” (A 29, p. 4).

A petition for wit of certiorari was filed by Respondent on
May 27, 1998 in the Fourth District Court of Appeal and the State
filed a response. (A 30 and 31). On August 12, 1998, relying upon

GQuzman v. State, 644 So. 2d 996 (Fla. 1994) the Fourth District

granted the petition quashing the trial court’s order. (A 32, Filan
v. State, 720 So. 2d 549, 550 (Fla. 4th DCA 1998)). The State
filed a notion for rehearing and/or certification of a question of
great public inportance which was deni ed on October 7, 1998. (A 33
and 34). Following the denial, the State filed with the Fourth
District a notion to stay and a notice of the State’'s intent to
i nvoke this Court’s discretionary jurisdiction. (A 35 and 36). The

Motion to Stay Mandate was deni ed on Novenmber 2, 1998. (A 37).

SUMVARY OF THE ARGUMENT

The trial court did not depart fromthe essential requirenents
of law in denying the Public Defenders’ notions to wthdraw,
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pursuant to section 27.53, Florida Statute (1997). |In granting the
wits of certiorari in these case, the Fourth District Court of

Appeal relied upon this Court’s decision in GQuznan v. State, 644

So. 2d 996 (Fla. 1994). However, GQuznman i s erroneous because it
failed to consider the 1990 anendnent to section 27.53.

The Fourth District’s opinions denonstrate expressly how the
judiciary has been enmascul ated; specifically, all discretion to
determ ne the adequacy of a public defender’s conflict of interest
cl ai mhas been el i m nated. These opi ni ons underm ne conpl etely the
trial court’s ability to regulate and adm nister its docket or to
guarantee a fair and tinely trial to defendants and the people of
this State when a Public Defender asserts a conflict of interest.
Further, there is no other simlar instance where the trial court
has been renoved so totally from the process, especially when a
defendant’s core rights are at 1issue. The consequence of the
District Court’s opinions is to abandon defendants cavalierly into

the hands of third parties.



ARGUMENT

THE FOURTH DI STRI CT COURT OF APPEAL ERRED BY
RELYI NG UPON GUZMAN v. STATE, 644 So. 2d 996
(FLA. 1994) I N GRANTING WRI TS OF CERTI ORARI I N
THESE CASES.

The trial court did not depart fromthe essential requirenents
of law in denying the Public Defenders’ notions to withdraw in
t hese cases, pursuant to section 27.53, Florida Statute (1997),
because a plain reading of the statute shows a trial court does not
have to blindly accept a public defender’s certification of

conflict, but rather, has discretion to determine if a conflict of

interest actually exists. In granting the wits of certiorari in

t hese case, the Fourth District Court of Appeal relied upon this

Court’s decision in GQuzman v. State, 644 So. 2d 996 (Fla. 1994).

However, the State submts GQuzman is incorrect because it failed to
consider the ram fications of the 1990 anendnent to section 27.53,
i nstead relyi ng upon case lawthat had i nterpreted prior provisions
of this statute. As such, the Fourth District Court of Appea
erred in basing its decision upon Guznan.

Section 27.53 states in pertinent part:

(3) If at any tinme during the representation
of two or nore indigents the public defender
shall determne that the interests of those
accused are so adverse or hostile that they
cannot all be counsel ed by the public defender
or his or her staff wthout conflict of
interest, or that none can be counsel ed by the
publ i c defender or his or her staff because of
conflict of interest, it shall be the public
defender's duty to nove the court to appoint
ot her counsel. The court nmay appoint one or




nore nmenbers of The Florida Bar, who are in no
way affiliated wth the public defender, in
his or her capacity as such, or in his or her
private practice, to represent those accused.
However, the trial court shall appoint such
ot her counsel wupon its own notion when the
facts devel oped upon the face of the record
and files in the cause di scl ose such conflict.
The court shall advise the appropriate public
defender and clerk of court, in witing, when
maki ng such appoi nt nent and state the confli ct

pronpting the appointnent. The appointed
attorney shall be conpensated as provided in
s. 925. 036.

(enphasi s added).

The foregoing |anguage is plain and unanbi guous. It states
the trial court “may” appoint private counsel, not that it “shall”
appoi nt private counsel. It is a fundanental principle of
statutory construction that where the |anguage of a statute is
cl ear and unanbi guous and conveys a definite neani ng, the | anguage
of the statute nust control and there is no need for judicia

interpretation. See e.qg. State v. Dugan, 685 So. 2d 1210 (Fl a.

1996) (when interpreting a statute, the court nust determ ne
| egislative intent the from plain neaning of the statute; if the
| anguage of the statute is cl ear and unanbi guous, court nust derive
| egislative intent from words used w thout involving rules of
construction or specul ati ng what |egislature intended).

Here, there is no need for judicial interpretation of section
27.53(3) because its |l anguage is plain and unanbi guous. The plain
meani ng of section 27.53(3) is that the trial court has the

discretion to either appoint or not appoint private counsel upon
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being presented with a notion to w thdraw based on conflict. The

| egi slature’s use of the perm ssive word “may” in outlining the

action the trial court could take once presented with such a notion
denonstrates it was giving the trial court discretion in handling

t hese noti ons. City of Mam Vv. Save Brickell Avenue, Inc., 426

So. 2d 1100, 1105 (Fla. 3d DCA 1983)(in statutory construction
when given its ordinary neaning, the word “my” denotes a
perm ssive termrather than the mandatory connotation of the word

“shall”); Brooks v. Anastasia Mysquito Control District, 148 So. 2d

64 (Fla. 1st DCA 1963)(it nust be assuned that the legislature
knows that the word “may” denotes a perm ssive termrather than a
mandat ory connotati on).

The legislature is presuned to know t he neani ng of the words
enployed in a statute. By using the word “may”, the legislature
left it to the trial court to contenplate the necessity of
appoi nting private counsel. As such, it necessarily enpowered the
trial court to determ ne whether a conflict actually exists. Logic

dictates a trial court nust first decide a conflict exists before

it can decide to appoint a private counsel. Qobviously, if no
conflict exists, there is no need for private counsel, a fortioar
the trial court need not appoint outside counsel.

This plain reading of section 27.53(3) is supported by
consulting the statute as a whole. | medi ately follow ng the

| anguage that the “court may appoint . . .7, it states:
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However, the trial court shall appoint such

ot her counsel wupon its own notion when the

facts devel oped upon the face of the record

and files in the cause di scl ose such conflict.

The court shall advise the appropriate public

defender and clerk of court, in witing, when

maki ng such appoi ntment and state the conflict

pronpting the appoi ntnent.
(enmphasis supplied). The legislature’s use of the term “may” in
one sentence juxtaposed wth the term “shall” in the very next
sentence, denonstrates its intent to give the trial court
discretion in the one instance, i.e., when presented wth a
certification of conflict and not in the other instance, i.e., when
an actual conflict is found. The latter portion of the statute
i nposes upon the trial court a duty to appoi nt outside counsel when
the court sua sponte determnes that a conflict exists. Wen the
two sentences are read together it is clear that unless and until
a conflict is found, there is no duty to appoint other counsel
There is no duty to find conflict upon nmere certification of the
public defender. The |egislature inposes a duty/requirenment upon

the trial court to appoint other counsel only upon a finding of

conflict. See e.q. Acosta v. Richter, 671 So. 2d 149, 153-154

(Fla. 1996)(requiring statutory phrases to be read in harnony and
in the context of the entire section).

Further support for the State’s plain reading of section
27.53(3) is found in the statute’s legislative history. A review
of how section 27.53(3) has been anended from 1980 to 1990

illustrates that the trial court presently has the discretion to
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determ ne whether a conflict of interest exists. In 1980, the
trial court had no discretion when presented with such notions. At
that time section 27.53(3), Florida Statute (Supp. 1980), read as

foll ows:

If at any tinme during the representation of
two or nore indigents the public defender
shall determne that the interests of those
accused are so adverse or hostile that they
cannot all be counsel ed by the public defender
or his staff without conflict of interest, or
that none can be counseled by the public
def ender or his staff because of conflict of
interest, it shall be his duty to certify such
fact to the court, and the court shall appoint
one or nore nenbers of The Florida Bar, who
are in no way affiliated wth the public
def ender, to represent those accused.

(enphasi s supplied).

Use of the term “shall” in the 1980 version of the statute
means that the trial court was required, upon notion of the public
def ender, to appoi nt other counsel as provided by section 27.53(3).
The trial court had no discretion in the matter. Thereafter, in
1981, section 27.53(3) was anended to give the trial court the
option of appointing either private counsel or a public defender

fromanother circuit. The 1981 version of section 27.53(3) read in

pertinent part:

If at any tinme during the representation of
two or nore indigents the public defender
shall determne that the interests of those
accused are so adverse or hostile that they
cannot all be counsel ed by the public defender
or his staff without conflict of interest, or
that none can be counseled by the public
defender or his staff because of conflict of

13



interest, it shall be his duty to nove the
court to appoint other counsel. The court may
appoi nt either:

(a) One or nore nenbers of The
Florida Bar, who are in no way
affiliated wth the public defender,
in his capacity as such, or in his
private practice, to represent those
accused; or

(b) A public defender from another
circuit. Such public defender shal
be provided of fice space, utilities,
t el ephone services, and custodi al
services, as may be necessary for
t he proper and efficient function of
the office, by the county in which
the trial is held.
(enmphasi s supplied).

Thus, the 1981 version of the statute gave the trial court
l[imted discretion in dealing with notions to wthdraw By
omtting the word “shall”, the | egislature gave the trial court the
option to appoint either a public defender fromanother circuit or
private counsel. Subsequently, in 1990, the |egislature renoved
all restrictions onthe trial court and gave it conplete discretion
to determ ne whether a conflict in fact exists and whether it is
necessary to appoint private counsel. The pertinent part of the

anended statute nowreads that “[t]he court nmay appoint one or nore

menbers of The Florida Bar, who are in no way affiliated with the
public defender, in his or her capacity as such, or in his or her

private practice, to represent those accused . . . .7
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THE CASE LAW

At the time Guznman v. State, 644 So. 2d 996 (Fla. 1994) was

decided, the present version of the statute was in effect.
However, @izman failed to consider the ramfications of the 1990
amendnents to section 27.53(3)% and therefore failed to acknow edge
that the statute had been anended giving trial courts discretionto
determ ne whether a conflict of interest exists. |In Gzman, the
defendant argued it was error for the trial court to deny his
assistant public defender’s notion to w thdraw because the public
defender's office was representing two (2) key state w tnesses at
the sane tinme it was representing him This Court agreed, hol ding:

The law is well established that a public
def ender shoul d be permtted to w t hdraw where
the public defender certifies to the trial
court that the interests of one client are so
adverse or hostile to those of another client
that the public defender cannot represent the
two clients without a conflict of interest.
Babb v. Edwards, 412 So.2d 859 (Fla.1982).
Moreover, once a public defender noves to
wi thdraw from the representation of a client
based on a conflict due to adverse or hostile
interests between the two clients, under
section 27.53(3), Florida Statutes (1991), a
trial court nmust gr ant separate
representation. Ni xon v. Siegel, 626 So.2d
1024 (Fla. 3d DCA 1993). As the district
court stated in Nixon, a trial court is not
permtted to reweigh the facts considered by
the public defender in determning that a
conflict exists. This is true even if the
representation of one of the adverse clients

4 Al though the court cited to section 27.53(3) Florida
Statutes (1991), it did not cite the statutory |anguage nor did
it consider the effect of the 1990 anendnents.
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has been concl uded. I d. at 1025.
Consequently, in this case, once the public
defender determned that a conflict existed
regarding [the defendant], the principles set
forth in those cases required the trial judge
to grant the notions to w thdraw.

Id. at 999.

GQuzman’'s reliance upon Babb v. Edwards, 412 So.2d 859

(Fla.1982) and Nixon v. Siegel, 626 So. 2d 1024 (Fla. 3d DCA 1993),

as authority for the proposition that a trial court “nust” grant
separate representation upon certification of conflict by the
public defender and that a trial court is not permtted to reweigh
the facts used by a public defender in claimng conflict, clearly
was m splaced. It was error to rely upon Babb because it involved
the 1980 version of section 27.53(3) Florida Statutes, under which
a trial court was precluded from exercising any discretion in
determ ni ng whether a conflict existed. Simlarly, it was error to
rely upon Ni xon because the entire foundation for that opinion is
Babb and the 1980 version of section 27.53(3).

Mor eover, a cl ose readi ng of Babb reveal s Nl xon m sinterpreted
the decision. There is no support in Babb for N xon’'s statenent
that “[t]he trial court is not permtted to reweigh those factors
considered by the public defender in determning that there is a
conflict in representing two adverse defendants.” Babb noted the

district court had interpreted the 1980 versi on of section 27.53(3)

as requiring the:

public defender, as a condition precedent to

16



filing a nmotion to withdraw, not only to
ascertain hostility or adversity between
def endants represented by his office but also
to show, after taking into account the

possibility of protecting confidentia
i nformation by separation of of fices,
facilities and per sonnel , t hat t he

representation of such defendants by different
assi stant public defenders cannot be done
wi thout conflict of interest. Addi tionally,
the Fifth District requires the trial court to
wei gh those sane factors before it rules on a
notion to w thdraw.

Babb, 412 So. 2d at 861.

Wiile the Babb court disagreed wth that interpretation,
stating “[t]he statute does not require the consideration and
wei ghi ng of t hose factors suggest ed by t he district
court...[e.s.],” it never stated that the trial court did not have
discretion to determ ne whether a conflict existed. The |anguage
used by the court in Babb is telling. This Court opined, “The
Fifth District interpreted this |anguage as requiring the public
defender, as a condition precedent to filing a notion to w thdraw,
not only to ascertain hostility or adversity between defendants
represented by his office but also....” By using the phrases “not
only” and “but also,” this Court indicated the Fifth District Court
of Appeal added conditions to the requirenents specifically set
forth in the statute. It is clear from the remainder of the
hol ding this Court did not intend to pass upon the burden of either

the public defender or trial court to determ ne whether hostility

or adversity exi sted between defendants; the statute nandated that
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each bear this burden. Babb did not intend to prohibit the trial
judge from weighing the facts underlying the public defender’s
ascertainment of hostility or adversity, but only indicated that
the statute does not require the weighing of “those factors”
suggested by the district court, i.e. that the confidential
information can not be protected by separation of offices,
facilities and personnel and that representation of the defendants
can not be done without conflict of interest. |d.

As such, Guzman erred by relying upon Babb and N xon and the
pl ain neaning of the statute nust control , thereby, giving the
trial judge discretion to determ ne the adequacy of the reasons
given for conflict and to decide whether to grant the notion to
W t hdr aw. Federal law is in accord with the State’ s readi ng of

section 27.53(3). In Holloway v. Arkansas, 435 U S. 475, 484

(1978), citingto G asser v. United States, 315 U. S. 60 (1942), the

Suprenme Court held that the trial court should protect the right of
an accused to have assi stance of counsel. The Court indicated nost
courts have held that an attorney’s request for the appointnent of
separ ate counsel, based on his representations as an officer of the
court regarding a conflict of interest, should be granted. 1d. The
Court noted a mmjority of courts have acknow edge the attorney
representing the client is in the best position to determ ne when
a conflict exists or wll develop. Id. However, the Court observed
the state has an “obvious” interest in avoiding the filing of
nmotions to withdraw for purposes of delay or obstruction of the
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orderly conduct of the trial. 1d. The Court reasoned its hol ding
that an attorney’s request for appointnent of separate counsel
based on his representation as an officer of the court should be
granted, does not preclude a trial court from “exploring the
adequacy of the basis of defense counsel’s representations
regarding a conflict of interest wthout inproperly requiring
di scl osure of the confidential communications of the client.” |d.
The Court indicated that when a notion is nade the court nust take
adequate steps in response to the notion.

The Fourth District Court of Appeal’s rejection of Holl oway,
based upon the State’s i nherent prerogative to expand the rights of
def endants beyond those guaranteed wunder the United States
Constitution® was also error. Section 27.53(3) is only a
pr ocedur al device and does not I npact any substanti ve,
constitutional right of the defendant. To show a violation of the
right to conflict-free counsel, “a defendant nust establish that an
actual conflict of interest adversely affected his |awer's

per f or mance. " Cuyler v. Sul l'i van, 446 U. S 335, 350

(1980) (enphasi s supplied). Section 27.53(3) does not describe or
limt what constitutes an actual conflict, but nerely advises the

trial court of what action it may take once a conflict is alleged.

5 Consistent with existing case |aw, Rule 44(c) Federa
Rul es of Crimnal Procedure codifies the trial court’s inherent
authority to take whatever appropriate neasures are needed to
determne if an actual conflict would arise if current
representation were to continue. United States v. Carrigan, 543
F.2d 1503 (2nd Cir. 1976).
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Regar dl ess of how one defines the | egislative intent behind Section
27.53(3), a defendant’s constitutional right to effective
assi stance of counsel is neither expanded nor |imted.

For instance, a defendant’s constitutional entitlenent to an
inmpartial jury is not conprom sed sinply because the trial court is
allowed to exam ne the surrounding circunstances of the alleged

m sconduct. See Baptist Hospital v. Miler, 579 So. 2d 197 (Fl a.

1991). Likewi se, a defendant’s right to an inpartial judge is not
di m ni shed by virtue of the trial court’s discretion to determ ne

the | egal sufficiency of the allegations. See Livingston v. State,

441 So. 2d 1083 (Fla. 1983).

The trial judges in these cases did not depart from the
essential requirenments of lawin denying the notion to w thdraw and
properly determ ned there was no adequate basis for conflict. 1In

Webb v. State, 433 So. 2d 496,498 (Fla. 1983), the suprene court

found that a conflict of interest arises when, “...one defendant
stands to gain significantly by counsel adduci ng probative evi dence
or advanci ng pl ausi bl e argunents that are damaging to the cause of
a codef endant whomcounsel is also representing.” Further, Bell ows
v. State, 508 so. 2d 1330, 1332 (Fla. 2d DCA 1987), the court held
the key to establishing conflict is whether the public defender
must serve a dual and adverse stewardship. According to Stephens
v. US., 453 F. Supp. 1202 (M D. 1978), where counsel’s rel ati onship
with the prosecution’s wtness ended prior to trial, conflict of
interest nust be predicated upon a past attorney-client
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relationship and prejudice depends on: 1) counsel’s interest in
possible future representation and 2) relevance to cross-
exam nation of privileged information counsel may have acquired as
a result of the past professional rel ationship.

In Reardon, there was no past professional “relationship”
between the victim Paul Tyson, and the public defender’s office.
All agree that the public defender represented the victimat a DU
arrai gnnent . The victimindi cated that he was not represented by
counsel because counsel did nothing nore than explain his options.
Compelling is the fact that the identity of the individual public
def ender who “represented” the victimwas never presented, and is
probably not known, nmaking the possibility that any confidences
woul d be revealed virtually nonexistent. O her than the form
notion, there was no allegation by the Public Defender that
confidences were learned as a result of that representati on which
woul d have relevance to cross-examnation in the instant case
Mor eover the judge determ ned the foll ow ng:

On April 11, 1997, M. Tyson pled guilty at
his DU arraignment at the Gun C ub Conpl ex.
According to the judges at the G@n dub
satellite courtroonms (the Honorable Judges
Peter Blanc and Paul Myle) the follow ng
procedure takes place: DU arraignnments are
schedul ed for one day each week in which many
def endants are scheduled to appear. (Traffic
crime arraignnments are schedul ed four days a
week, m sdeneanor arraignnents are schedul ed
two days a week, and first appearances take
pl ace everyday.) The Assistant Public
Def enders speak to the defendants about plea
offers received fromthe State. |If the plea
is accepted, the Assistant Public Defenders
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(A 4)(citations omtted). Also, as the trial judge pointed out,

DU is not an inpeachable offense and, therefore, would not

br ought

the victim s probation expired; hence,

future representation. Thus, because the trial judge nerely

expl ored

prepare all the paperwrk, and the plea
agreenent is signed by the Assistant Public
Def ender, defendant, and the Assistant State

At t or ney. If the plea is not accepted, the
Assistant Public Defender wll have the
defendant fill out an Affidavit of I|nsolvency

if they wish to have the Public Defender
appoi nted. Once all the defendants have been
interviewed, the bailiff runs a video tape
which explains court procedures and the
defendants’ rights. The judge then takes the
bench and reiterates rights and procedures and
begins calling defendants on a case-by-case
basi s. If the defendant has accepted the
pl ea, the judge proceeds with the standard
pl ea col |l oquy. If the defendant pleads not
guilty, the judge makes further inquiry as to
the Affidavit of | nsol vency, and, if
appropriate, appoints a Public Defender. The
nature of the representation may | ast fromone
to two mnutes to several m nutes.

On April 30, 1998, M. Paul Tyson testified in
this Court as to what took place on April 11

1997 concerning his representation by the
Public Defenders Ofice. M. Tyson testified
that at the tinme, he didn't know if he was
talking to a Public Defender or sonebody
representing the Court or probation officer.
He al so stated that he maybe spoke to soneone
“at the table” for “maybe a coupl e of m nutes,
if that...”. In any event, M. Tyson’'s
probation was termnated April 15, 1998. In
addition, M. Tyson testified that he was
willing to waive any conflict between the
Public Defenders’ O fice and hinself.

up at trial. Further, the judge specifically noted that

the adequacy of the basis for conflict and properly
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determ ned that the basis was inadequate, the trial court did not
abuse its discretion in denying the notion to w thdraw.

Simlarly, in Leslie, there was no past professiona
rel ati onship between the State w tness, Ml donado, and the Public
Def ender’ s officer. The Public Defender certified conflict on the
basis his office was representing si nultaneously Respondent/Leslie
at trial and Mal donado on appeal. However, the basis for conflict
| ater dissipated when the Public Defender was allowed to w thdraw
fromappell ate representati on of Mal donado. The Public Defender’s
assertion at the hearing that a conflict would still exist, even if
he were allowed to withdraw fromrepresenti ng Mal donado, does not
establish conflict as it was based upon the fact of representation
and there is no indication that counsel considered this scenario at
the time the notion was fil ed. There was no allegation by the
Publ i c Defender that confidences were |learned as a result of the
appellate representation which wuld relate to the tria
representation of Respondent. Agai n, because the trial judge
merely expl ored t he adequacy of the basis for conflict and properly
determ ned t he basis was i nadequate, the trial court did not abuse
its discretion in denying the notion to w thdraw

Finally, in Filan, there was no past pr of essi onal
“rel ationshi p” between the eyewi tness, Josh Eldridge, and the
Public Defender’s office. It is undisputed, the Public Defender

represented the witness at a DU arrai gnnent and during a violation
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of probation hearing. Eldridge indicated that he was not
represented by counsel because counsel did nothing nore than
explain his options. Here again, the identity of the individua
public defender who “represented’” the w tness was never presented,
and is probably wunknown, meking the possibility that any
confidences would be revealed virtually nonexistent. Oher than
the form notion, there was no allegation by the Public Defender
that confidences were learned as a result of that representation
whi ch woul d have relevance to cross-examnation in the instant
case. Moreover the judge determ ned the foll ow ng:

On Novenber 13, 1989, Josh Eldridge pled
guilty at his DU arraignnent at the Gun C ub
Compl ex. The official court file kept by the
Clerk of the Court indicated that no attorney
was appointed for M. Eldridge and his
sentencing date was passed to January 22,
1990. However, also in the court file is a
“pl ea agreenent” which appears to have been
signed by an Assistant State Attorney, M.
Eldridge and a lawer for M. Eldridge.
According to the judges at the Gn Cub
satellite courtroons (the Honorable Judges
Peter Blanc and Paul Myle) the follow ng
procedure takes place: DU arraignnments are
schedul ed for one day each week in which many
def endants are scheduled to appear. (Traffic
crime arraignnments are schedul ed four days a
week, m sdeneanor arraignnents are schedul ed
two days a week, and first appearances take
pl ace everyday.) The Assistant Public
Def enders speak to the defendants about plea
offers received fromthe State. If the plea
is accepted, the Assistant Public Defenders
prepare all the paperwork, and the plea
agreenent is signed by the Assistant Public
Def ender, defendant, and the Assistant State

At t or ney. If the plea is not accepted, the
Assistant Public Defender wll have the
defendant fill out an Affidavit of I|nsolvency
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if they wish to have the Public Defender
appoi nted. Once all the defendants have been
interviewed, the bailiff runs a video tape
which explains court procedures and the
defendants’ rights. The judge then takes the
bench and reiterates rights and procedures and
begins calling defendants on a case-by-case
basi s. If the defendant has accepted the
pl ea, the judge proceeds with the standard
pl ea col | oquy. If the defendant pleads not
guilty, the judge makes further inquiry as to
the Affidavit of | nsol vency, and, if
appropriate, appoints a Public Defender. The
nature of the representation may | ast fromone
to two mnutes to several m nutes.

On January 22, 1990, M. Eldridge was not
present and a capias was issued, and on
February 22, 1990, WM. Eldridge appeared
bef ore Judge Bol | i nger wi t hout counsel and was
sentenced according to the plea agreenent.

On July 10, 1990, a Violation of Probation
affidavit was filed and it was Amended on
February 11, 1991. On February 28, 1992, M.
El dri dge was before the Court. On March 4,
1992, after being advised of his rights, M.
Eldridge pled guilty to a violation of
probati on and was sentenced accordingly.

On May 8, 1998, M. Josh Eldridge testified in
this court as to what took place on Novenber
13, 1989, as well as the other dates
concerning his representation by the Public
Defenders’ O fice. M. Eldridge testified
that he didn’t renenber all the specifics, but
it was his recollection that when he tal ked to

the Assistant Public Defender, it was very
brief each time, no nore than five (5)
mnutes. In any event, M. Eldridge testified

that he was willing to waive any conflict
between the Public Defenders’ Ofice and
hi msel f, and he did not talk to an attorney.
He further stated he would have no problem
testifying as to the events as to the events
involving M. Filan.

(A 29). Additionally, as the judge pointed out, DU is not an
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i npeachabl e offense and, therefore, would not be brought up at
trial. Further, the judge specifically noted the victims
probati on expired, hence, he was no |onger represented by the
publ i c defender. Thus, because the trial judge nerely exam ned the
adequacy of the basis for conflict and properly determned it was
i nadequate, the trial court did not abuse its discretion in denying
the notion to w thdraw

This Court nust question the rule of |aw espoused in Guznman
whi ch stands logic onits head. The facts in the instant cases are
the rule rather than the exception. |In the instance where a true
conflict exists, the trial court will no doubt resolve all matters
on behalf of the defendant’s right to receive a fair trial. For

exanple, in Skitka v. State, 579 So. 2d 102 (Fla. 1991), this Court

interpreted section 27.53(3) as allowing a trial court to reject a
public defender’s request to withdrawdue to conflicts arising from

an excessive case load. Simlarly, Inre Certification of Conflict

in Motions to Wthdraw Filed by Public Defender of the Tenth

Judicial Grcuit, 636 So. 2d 18, 21 (Fla. 1994) the Court, citing

Skitka, found the district court did not abuse its authority in
determning fact-finding by the trial judge was necessary and that
the trial court is not obligated to accept automatically a public
defender’s notion to withdraw due to an excessive casel oad. See

also Pena v. State, 706 So. 2d 1378 (4th DCA 1998)(rejecting

argunment that trial court was required to grant notion to w thdraw,
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finding permssible the trial court’s authority to distinguish the

facts of this case from GQznan). See also, Le Captain v. State, 691

So. 2d 613 (Fla. 4th DCA 1997). These cases stand for the
proposition a defendant’s right to counsel is not conprom sed
sinply because a trial court has discretion in determ ni ng whet her
a conflict exists upon being presented with a notion to w thdraw.
Exercising discretion in circunstances where there is no real
conflict in any constitutional sense is proper.

Justices Overton and Wells recently noted the inportance of

this issue in Robinson v. State, 702 So. 2d 213 (Fla. 1997), where

they suggested the l|egislature mandate each Public Defender’s
of fice have a conflict section, and funds be provided to carry out
this responsibility and relieve | ocal governnents of this expense.
Under Guzman, there is virtually no check on the Public Defender’s
assertion of conflict, opening up the possibility of abuse and the

potential of great financial burden on the counties.
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CONCLUSI ON

Werefore, the State requests respectfully this Court follow
the plain nmeaning of section 27.53(3) and recede from Guzman’'s
readi ng of section 27.53(3).
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At torney Cener al
Tal | ahassee, Florida

CELI A TERENZI O

Assi stant Attorney General,
Bur eau Chi ef

Fl ori da Bar No. 656879

DEBRA RESCI GNO
Assi stant Attorney General
Fl orida Bar No. 0836907

LESLIE T. CAWMPBELL

Assi stant Attorney General

Fl ori da Bar No. 0066631

1655 Pal m Beach Lakes Boul evard,
Suite 300

West Pal m Beach, FL 33401-2299
(561) 688-7759

Counsel for Appellant

28



CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the

foregoing "Brief of Petitioner on Merits" has been furnished by
courier, to: Margaret Good-Earnest, Assistant Public Defender,
Fifteenth Judicial Grcuit of Florida; John O eary, Assistant
Public Defender, Fifteenth Judicial Grcuit of Florida, Kelly V.
Landers, Assistant Public Defender, Fifteenth Judicial Crcuit of
Florida; The Crimnal Justice Building, 421 Third Street, 6th

Fl oor, West Pal m Beach, FlI 33401 and by U S. Mail to Daniel P.
Hyndman, Assistant County Attorney, P.O Box 1989, Wst Palm

Beach, FL 33402 on this day of March, 1999

CELI A TERENZI O
Assi stant Attorney General
Breau Chi ef

DEBRA RESCI GNO
Assi stant Attorney General

LESLIE T. CAMPBELL
Assi stant Attorney General

29



I N THE SUPREME COURT OF FLORI DA

STATE OF FLORI DA,

Petitioner,

CASE NO. 94, 291
VS.

DI STRI CT COURT OF APPEAL,
ROBERT REARDOCN, FOURTH DI STRICT - NO 98-1703
Respondent

STATE OF FLORI DA,

Petitioner,

CASE NO. 94, 300
VS.

DI STRI CT COURT OF APPEAL,
VERNON M LESLI E, JR FOURTH DI STRICT - NO 98-1924
Respondent

STATE OF FLORI DA

Petiti oner,

CASE NO. 94, 301
VS.

DI STRI CT COURT OF APPEAL,
Rl CHARD FI LAN, FOURTH DI STRICT - NO. 98-1842
Respondent .

| NDEX TO APPENDI X

1. | nf ormati on (Rear don)
2. Order of Insolvency (Reardon)

3. Motion to Wthdraw ( Rear don)

4. Transcri pt of hearing (Reardon)

5. Trial court’s Order denying Mdtion to Wthdraw (Reardon)
6. Petition for Wit of Certiorari (Reardon)

7. State’ s Response (Reardon)

8. Am cus Brief (Reardon)

| ndex 1



10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.
28.
29.
30.
31.
32.
33.

Fourth District’s Opinion (Reardon)

State’s Mdtion for Rehearing (Reardon)

Fourth District’s Order denying Rehearing (Reardon)
State’s Mbtion to Stay Mandate (Reardon)

State’s Notice of Intent to Invoke Jurisdiction

Fourth District’s Order denying Stay of Mandate (Reardon)
I nformation (Leslie)

Motion to Wthdraw (Leslie)

Transcript of hearing (Leslie)

Trial court’s Order denying Mdtion to Wthdraw (Leslie)
Petition for Wit of Certiorari (Leslie)

State’ s Response (Leslie)

Petitioner’s Reply (Leslie)

Fourth District’s Opinion (Leslie)

State’s Motion for Rehearing (Leslie)

Fourth District’s Order denying Rehearing (Leslie)
State’s Notice of Intent to Invoke Jurisdiction

I nformation (Filan)

Motion to Wthdraw (Fil an)

Transcri pt of hearing (Filan)

Trial court’s Order denying Mdtion to Wthdraw (Fil an)
Petition for Wit of Certiorari (Filan)

State’s Response (Filan)

Fourth District’s Opinion (Filan)

State’s Mdtion for Rehearing (Filan)

| ndex 2



34.
35.
36.
37.

Fourth District’s Order denying Rehearing (Filan)
State’s Motion to Stay Mandate (Fil an)
State’s Notice of Intent to Invoke Jurisdiction

Order denying Motion to Stay Mandate (Fil an)

| ndex 3



