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STATEMENT OF CASE AND STATEMENT OF FACTS

RetitionersPATRICAANN HANKEY and DONALD HANKEY (the' Retitioners)
prgudiceon tirebess of theRetitiorners faillure tofile their Conplarionthin
negligence clamarisss out of the treatmentand careprovided by the
Resoondantsin thisaction cefadantstelonincluding GesorgeSsdonaiM
te’Regponcnt
I and Decarter 61994 RHO TheRetitionershavestipulated thattheywere
on notice of their claim for medical malpractice as of Decem|

On March 19,1996, pursuant to FloridaStatute §766.106, the
Petitionerssernved aNotice of Intent to Inftate Liigation for Medical
Malpractice(the'Noticeof intanit) ontheRepondats ) Theparisstoths
action filed aJoint Stpulation to extend the ninety (90) day presurt
investigation period provided for by Florida Statute §7/66106 by an
additional thirty @) days Due to thisextarnsion thestatutorilymandated
presutperiodwesextanced up toand including Uy 91956 A2 Onorkefore

JlyB8eech of theRepondantssant ketterscaying treclamrassdntte
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Case NoO. 94,384

Retitioners’' Notice of Irnternit On Novermer 201995 thePRetitionersfileda
Retiion foranautomaticnimety @) deyedason of thestatute of limitatiors
asprovided for by FloridaStatute §766104(2). (A-3). ThePetitioners
thanfiled thar Corplartagar st theRepondantswith theGroutCourtin
and for St. Johns County, Florida, on June 19, 1997. (R

IN rejporee to theRtationers Conplant Dr-Sdondd filkdanAsner
and Affirmative Defernssswhiich raised thestatute of limitationsasan
affinmeative defense on October 131997, R 1519) On October 20,1997 Flagler
Hogoital, Inc filed aMotion 1o Diamiss thePlaintaffs’ Conplaint R2024 On
October 21997 Motions to Demisswerefiled onbehalfofNidholss Tuiso VD,
53 theWomen'sHaalth Careof StAugustinePARS3I) L san Yarian VDR
IHandWin LLINn MD.R 32 After hearingargurentof counsel onthee
variousmotions on Decarber 01997 the Gircuit Cour tinand for Stlohrs
of Imitatiors e LsssoLatly ondanuary 198 Dr-Sedownddi filedaMotion
1o Diamiss theRetitioners' Conplaint, or in thealtermative aMotion for
JudgrantonthePleadings R545) Thetrial courttreated thismotionasa
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Case NoO. 94,384

198 R678) TheAfth Dstrict Courtof Ageal affimed thetrial courtorcers
on October 231998 Hankey V. Yarian, 719 So2d 987 (Fla 5tih DCA1998) This

petition ensued.
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SUMMARY OF ARGUMENT

with prgjudice on thebesis of theRetitioners' failure to corplywith the
gylicablestatute of limitationsunder Horich lanv Hordesstatutorysdare
formedical malpracticenust e iniiatedwithin thwo Qyearsof thedateon
whichtirecaeeofactionaccrues Theclamsconmeanasd by thefilingofa
mustiefiledwithintnwo@yearsof tieaoorual of theca eeofaction Alingof
thenoticeofintatreultsinaninety @) day tollingperiod inwhich te
medical malpractice claimantisbarred fromfiling suitonthemedical
negligenceclam Attihe conclusion of thisninety @) dayperiod oratcthe
conclusion ofarnyextension towhich thepartiesstipulate themediical
malpractice lanauithy thefiling ofaconplaint Thisperiod of imeseither
sxty@)cas

s longer: Intheinstarntaction theRespondants’ denialsof theRetiiorners'

notce of intent occurred on or beforeluly 181996 Fromthisdate the
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Petitioners had urttil Decamber 6 1996 the remainder of thestatute of
Iimitations inwhich tofilesuit TheRetittionersasked foraninety @ day
extarsion of ireinwhich tofilesuitwhicharguebly brought thefiling
deediirefortheConplantto March 61997 Because tieRetitiorersdid notfile
tharConplantfornedical reglicgancenthsactionuitil Lire D el

courtproperly dismissed the Petitioners” Complaint with pre
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ARGUMENT

l. THE TRIAL COURT WAS CORRECT IN GRANTING THE
RESPONDENT'S MOTION TO DISMISS OR, IN THE
ALTERNATIVE, MOTION FOR JUDGMENT ON THE
PLEADINGS, BECAUSE THE STATUTE OF LIMITATIONS
ON THE PETITIONERS" CLAIM EXPIRED PRIOR TO THE
FILING OF THE PETITIONERS" COMPLAINT.

TheRetitioners Conplaintintheinstant lanauitalleges that the

reglicancearang outofthartreatmanitand careof theRetiiorer Vs

during her hospitalization of Novamber 23 1994 thirough Decamber 6 194

Utiliang Deoanter 63 es the trigogerig cate for- thecommeancarantof e

statuteof Imitatiors ss theRetitiorers havestipulated gplication ofHorica

correct in dismissing the Petitioners' Complaint with prejud
ThestatLteof limitations gliceble toaclam formedical maloractice

broughtinthe courtsof theState of Floridaisgovermed infdal ly by

Florida Statute §95.11(4)(b), which provides that:

An action for medical malpractice shall be commenced
within two (2) years from the time the incident giving rise
to theaction occurred or within two (2) yearsfromthetime
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theincident is discovered, or should have been discovered
with duediligence. . .

Chapter 766, FloridaStatutes provides more specific
provaorsregarcing thensedical mellracticestatute of Iimitatiors nHorch
Florida Statute §766.106(4) provides:

A noticeof intent toinitiatelitigation shall be served within

the time limit set forth in 895.11. However, during the

ninety (90) day period, the statute of limitationsistolled as

toall potential defendants. Upon stipulation by the parties,

the ninety (90) day period may be extended and the statute

of limitations is tolled during any such extension. Upon

receiving notice of termination of negotiations in the

extended period, the claimant shall have sixty (60) days or

the remainder of the period of the statute of limitations,

whichever is greater, within which to file suit.

Florida's statutory scheme requires that prior to the filing of a complaint for

medical malpractice, a claimant must engage in a presuit investigation. Chapter 766
makes clear that a claimant must serve a Notice of Intent within thetwo (2) year statute
of limitations. Once a Notice of Intent is served, the statute of limitations is tolled,
meaning that a medical malpractice claimant cannot file a lawsuit based on the claim
during the presuit period. At the end of the ninety (90) days, a medical malpractice
claimant has a specific period of time in which to file a complaint if the putative
defendant responds with a notice of termination of negotiations. That specific time

period is ether sixty (60) days from the receipt of the notice of termination of
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Case NoO. 94,384

negotiations, or the remainder of the two (2) year statute of limitations, whichever is
longer.

In addition, a medical malpractice claimant is authorized to "purchase’ an
additional ninety (90) daysinwhich to conduct a reasonableinvestigation asrequired by
Chapter 766. Florida Statute §766.104(2) provides:

Upon petition to the clerk of the court wherethe suit will be
filed and payment to the clerk of a filing fee, not to exceed
Twenty-Five ($25.00) Dallars, established by the chief
judge, an automatic ninety (90) day extension of the statute
of limitations shall be granted to allow the reasonable
investigation required by §(1). This period shall be in
addition to other tolling periods. No court order isrequired
for the extension to be effective. The provisions of this

subsection shall not be deemed to revive a cause of action
on which a statute of limitations has run.

Ths
limitatiorsforanecical mekaracticeclsimcan kestforaperiod of longar then
TBAOQYeers
ninety@)days Acksimanthesat kestsixty @) daysafter recehingancticeof
terminationofimegotiationsfromahesith careprovidarinwhich tofikesit
Finally/theclaimantmay asforanautomatic ninety @) chyedasionto tihe

statLteof limitatiors Thusthestatute of limitatiors forbringingaclamfor

! As the statute provides, this request for an extension must be filed
before the notice of intent is served.
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Case NoO. 94,384

medical maloracticecanlbess longastwo@years

extended fleddlestatute of limitations theRetitionars' claimin theirstant
actionmuetfal

limitations period had expired.

Using Decarier§esalbegning pointandgplying thestautory
lavwcited above aswell as the interpretation of theestatutesby Horida's
LprareCourtthreinescaeble concluson s that theRetiioners claminths
actionisbarred by the statute of limitations. FloridaStatute
§/861064) as Nnoted above states in relevarttpar t "Upon receiving notice of
termination ofnegotiatiorsin theexdtanced period theclamantdall hae
sixty @) days or the ravainder of the period of thestatute of limitations
whichever is greater, within which to file suit.”

Thetno@year limitatiorsperiod endsd on DecaTier 6195 TheNotice
ofintantwessenedoniVerdn
alanauitcould notbefiled During this ninety @) day period theparties

agposd Naninvesticationofthisclam
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Case No. 94,384
edersonoftheninety @) cbypresLitperiod
25
IiN response to the Petitioners®” Notice of Intent by July 18, 1996.

Tharegfore

period orthe ramainder of thestatLite of limitations period inwhich to
iNnitatesuit formedical malpractice Thesixty (@) dayperiod ranthrough
Sotaer 95 meaning that Decarioar 61956 (the ramaincer of the two year
Iimitatiorsperiod)\wes the gerative deedline forfiling suit TheRestitioners'
GComplantwes notfiled until Line 91997 orne hundired Ninety thiree (B days
autsckof threstatutorywindow
diamissing theRetitioners’ claimwith prgudice Brenifthe ninety @) day
extension provided in Florida Statute 87661042 were applicable the
Retitioners' Conplaintwouldstill nothe timely? Ninety @ dayswould only
edadtrededireforfilingaCorplanttoVardng

(100) days before the Complaint was actually filed on June 19, 1€

2 |t is Dr. Sadowski's belief that this ninety (90) day extension was not available to the Petitioners, in that the
statutory provision explicitly provides that the ninety (90) day extension is intended "to allow the reasonable
investigation required by §(1)." Pursuant to Florida Statute §766.203(2), this reasonable investigation must be
conducted before the notice of intent is served. Since the presuit investigation mandated by §(1) had already been
completed, this ninety (90) day extension of time was not available to the Petitioners in the instant action at thetime
they requested it. However, even with an extra ninety (90) days in which to file suit, the Petitioners' claim still must
fail as a matter of law.
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Case NoO. 94,384

TheRsttionersgply Chapter S inamanner incornsistenttwith the
plain meaning of itsprovisions TheRstttionersesseniallyargue that the
tollingperiodshould beadded to theand of thestatute of limitations This
arguranthsesbeeneplicitlyaddresssd and rgected by thisCourtin Tanrer
V. Hartog,618So2d 177 FHla 1993) Tanner marked thisCourt'sexplanation
of howtheabove-quoted statuitory provisions regarding themedical
malpracticestatute of Iimitationsshould keintarpreted Tanner imvolived
adlamformedical melracticearaing outof tiestill birthofadchildonApril
11983 Theplaintifffiled anotice of intert to initate medical malpractice
litigation onFebruary 21990 Themedical malpractice lanauitwes filed on
August] 190 Thepvotal issLe inTannerwes theexact dateonwhich the
statuite of limitations began to runwhich isnotan isscein theinstant
Ilagation Howeer; the Tanner courtalsoaddresssd thepropriety of the
aomutationarployadby tiredstrictcourtincetaminngwhan trestatuteof
limitations expired.

ThisCourtadaopted April 11983 as the date onwhich thestatute of
Imtatiorslbaoentorun

iNtentto nitiate litigationwes filed onFdoruary 21990 Thisfilingextenced
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thetwoQyear statuite of Imitation period by ninety @) days to e 301990

Thenthestatutewes furtiherexdtended foranadditiornal sixty @) daysunder

telag egeoftrestatutetoAUgLELY)

was Tiled on August 1, 1990, was timely Tiled.
ThsCourtdeegresdwith e Tarer sintarmretation of thegpliceble

formulationofthedstrictcourt

made was as follows:

The statute of limitations commenced running when the
appellants were aware of the still birth on April 1, 1988.
On February 12, 1990, forty-seven (47) days prior to the
running of the limitations period, the appellants tolled the
statute ninety (90) days by filing anoticeof intent toinitiate
medical malpractice litigation pursuant to 8§766.104,
Florida Statute. Thereafter, the appelants wereentitled to
filesuit within ninety (90) days plusthegreater of ether the
remainder of the statute of limitations (forty-seven [47]
days) or sixty (60) days. Sincetherewerefewer than sixty
(60) days remaining on the statute of limitations when the
notice of intent letters were mailed, the appellant had one
hundred and fifty (150) days (ninety [90] plus sixty [60])
from February 12, 1990, or until July 12, 1990, to file suit.

Tanner, 593 So.2d 249 (Fla. 2nd DCA 1992).
INnreporsetothsaahas thisCourtheld
aployad by tirecourtidovncetam T rgwhantre imitatiosparodwould

eqire' Tannerat 133 ThisCourtseplanation of howthecalculationis
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Case NoO. 94,384

meckwesssfollons
ninety @ daystheamnountofthetollingplusather sty @ daysor thetire
thatbwesraraining inthe limitationsperiodwhichever sgreater; tofilesut!
Id. at 183-184. (Emphasis added.)
fsthslang ecerekescleartiegprorateaelssrecuirsstelkag tie
Ninety @) ceypresLit periodand thenaddingerther sty @ daysor the time
whichwes remaining (i at the time e notice of intartwes filed)inte
Iimitabonsperiod Asthe languege of thisCourt’s Tanner cpinion mekes
der;
anoticeofintentsfiled Ratheritsthesarestatute of limitatiorns deedlire
that exists from the moment the cause of action originally a
TheTanner courtwentontointerpret thegplicabon ofthe

statute as follows:

We believe the language of §766.106(4) was intended to
provide extratimeto a plaintiff who files a notice of intent
shortly before the limitations period expires. This permits
the plaintiff to havethefull ninety (90) daysinwhichtotry
to negotiate a settlement and provides an additional sixty
(60) days to file a complaint if a settlement cannot be
accomplished. However, the time remaining must be
computed from the date the notice of intent was filed,
rather than simply adding on the extra timeto the end of
thelimitations period, so as to implement the intent of the
statute and avoid an unreasonable windfall to the plaintiff

Wicker, Smith, Tutan, O'Hara, McCoy, Graham, & Ford, P.A.
NationsBank Centre, 390 N. Orange Avenue, Suite 1000, Orlando, Florida 32802
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who files a notice of intent soon after the malpractice is
discovered.

Id. at 184. (Footnote omitted.) (Emphasis added))

The Tanner courtgproved of thedstrict courtsanalyasswhich
provced
Iimitatiorswhen thenoticeof intant lketterswearemailed thegpel lantshed
ore hundredandfifty () days(hinety 0 plus sixty B fromFebruary 2190
fthe date of thefiling of the notice ofintarj or urttil uly 290 to filesuit!
Tannerat 2233 When theparies to theinstant liigabonaererged from
thepresuiteriod onduly 8185 more thensixty @ days reained eforetie
eqirationof thestatuteof limitatiors Thereforeitis theorignal statuteof
Iimitatiorseqiration cateofDecarbar §Bwhich continued tosness the
end date of the limitations period.
of the Iimitationsprovieiorns innredical malpracticeactiorsin lightofthis
Court'sopinion in Tanner. INnPergremv. Horan, 669 So2d 1150 Fla 5th

DCA 1996), the Fifth District Court of Appeal stated:

If notice is filed shortly before the statute has run, the
plaintiff has ninety (90) days to negotiate, and sixty (60)
daysif the claim cannot be settled, within which to file suit.
But if the notice of intent is mailed wdl in advance of the
end of the statute of limitations period, so that the ninety

Wicker, Smith, Tutan, O'Hara, McCoy, Graham, & Ford, P.A.
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Case NoO. 94,384

(90) days and sixty (60) days fall within it, the claimant
must file suit before the statute of limitations runs.

Id. at 1151. (Emphasis in original))

Thisspreceely thestuationwhichedstsintheirstantaction Harg
theRtiiorersfiled thar Noticeof iIntantnore thenaght§nmorthsprior to
thepresutinvesticationperiod by thirty @ days tiheRetitiorersstill hedmore
thenaxty @) daysattiread of thisperiodefore theeqirationof thestatute
of IImitations on Decamber § 1996 AsPergremmakes clear; thestatutory
provEorsarecEsged toprotectackamantwho filkssanoticeofintantclose
totheeqiration of tihe Iimitations period Nnot orewho fiksssuchanotice
earlyand thenimneplicabiywaitstofile e lanauit TheRetitiorersherefall
Ntote lbtercatsgory,
of Intentt Astatuteof limitatiors s desiged topravanitan uniressoreble celay
iNtheaforaratof kegal nghits toencourage thepronpt resolution of
controversies and to bring finality to poterttial liability. Hankinsv.

Barmes 661 So2d 1271 (Fla. 5tih DCA 196) Allowing thePetiioners' claimto

3 Significantly, thePetitionerscannotclaimthattheywerethevictims
ofan unfair surprise interpretation of the limitationsprovisions, as the
Pergrem opinion was filed on March 22,1996, merely three (3) days after the
Petitioners served their Notice of Intent.
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Case NoO. 94,384

survivewould be contrary to these fundamental reesonsfor havinga
limitations period.

TheRtiiorars argurarisinfavor ofarantapretationof thsCourts
Tanner decsonarenotcorviNang Asaprelimmary matter; theReiioners
incorrectypoirttoutin their initial briefthat thegplication of Florida
Statute §/66104(2), which provides for theautomatic ninety (90) day
edersonofthestatute of limitations hesnotlean drallengsd onggeeal In
fact theRpondantargusd attiredstrictcourt led that thsnirety @ cay
eplicdtdyprovidss that the ninety @) ciyedarson sirntandced toallow e
reesorebleinvestication recuiired by )’ TheRespondentindicated tothe
district courtand reenphesizssefore thisCour t, thatbecause thepresuit
investigation which ismandated by Florida Statute §766106() had
alreedylbeen completed this ninety @) cby edarsion of tinewwes Notavaileble
to deemthis ninety (90) day extension to be available after thepresuit
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O thisCourt’spriorpronouncaranttin Tannerstll requiresanafhimence
of the trial court’'s dismissal of the Petitioners' claim.
statute of limitations provision in Chigpter- 16 gpecifical ly provides thatt
during theninety @ day presuitperiod “thestatute of limitatiors s tol led!
anywherein thestatute isdefined in Black’sLavw Diconary tomean
“toar;defeat, or takeanay ... tos gENd or stoptanporarily ssto thestatute
theninety @ deypresuitperiod dould e tadked onto thelbecked of e
statute of IImitations Thisisan inmproper analysisof thisCourt's Taniner
opinion, and even of the Black's Law Dictionary definition it:
HrsttheRetitionerscdhoose thefifth 6th) definiion of tol I rather
thenthefirstcefinitionwhich s"tolar”’ Undarthefirstcefiniiontiefact
thatthestatLte of limitations is"tolled ' during the ninety @) day presuit
periodanplymearns thatanmsdical maelracticeclarmant cannothilealanaat

durmrg thsnmety@ dayperiod Rt er,
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Retitiorersrely sgeafically gualified in thedefinttion toastuationwhich
snotgplicebleintherrstantaction Thestatuteof Iimitations issugenced
whenadefendantisaosentfromtejursdiction or beforeaplaintiffhes
reeched theage of mgjority. Naither sgplicable here Thusbessduyoontihe
gy reflects thefacttratnonsedical malaractice lanautcanlefileddurrg
the ninety (90) day presuit period.
During the cours of theRPetiioners' argument, theRFeiioners
correctly point out that:
Whenadclamantsandsanotice ofintent letter one () year,
dleen(montihstwantymine@ daysafter thecauseofaction
accruss thestatute of Iimitatiors s tolled for nimety @ days
thereohifteceladantdaness laalityn lieuoftreore()cay
ofstatuteof imtatiornsraraening
days within which to file suit.
Thisanalysis s correct onlyleca s the hypotietical ssttationwhich the
Nthestatuteof Imitatiorswhaen tenocticeofntaitwessenead Underthe

factsof trerstant litigation becauses thenotice of intartbwes senved almost
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Nine@mortthsprior to theegiration of thestatute of limtations the
Petitioners' hypothetical situation does not apply.

ThreRetitiorerserrorsouslyargLen thar initial Brefthatuncer e
Respondanits analyas thestatute of limitatiors seffectively reduced to ore()
yaar,nire@months INnfact it s theRstitonerswhoareachocatingastatute
of imitatiors regireconaary to theplain languece of thestatute nwhidh
theyssktohaethenimety@ daypresutperiod teded ontotreadof e
WO Q) year statute of Iimitations resullting inattwo @ year; threeQmonth
statute of limitations Lookingatttheamalyas of theinstantfactsproviced
abowe thestatute of limitatior s eqaration cate raTained DecaTier § 95565 two
yaarsafter thecause of actionaccrued While therewesaniety @) ceyperiod
durmg tretnwo@yearsdurigwhichalanauitcould notlefiled
of limitatiorsdid notrununtil two@yearsafter thedate thecaeofection
accrued.

TheRetiiorars redcargumant s that tiehftih DstrictCourtof Apeal
iNntheinstantactonaswell asinPergrem misinterpreted the Tanner
ganioNbecause Tarnmerwes L possdily only addressing theargunentthat

Chepter Boallons fora' doubling ug'of Iimitatorns timewhichuncer tie
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rohtaraurstancswouldallovwanmsdical mellracticeclanmantrearly four
@ yearsfromtheaccrual of thecause ofaction inwhich tofilea lanauit
Contrary totheRetitioners’ asertionsin thair Iniial Brief, thisCour t’s
Tanner opinion cannot be read onlly to constitutea rgection of the
"doublingud'analysswhich thepetitioner in Tanmerputforth Ratherthe
Tanner opinion hesbroed gplicationwhich theFfth District Cour tof
Axeal interpreted correctdy both inFargremand intheinstanit litigation
CourtofAppeal in Rothschild v.NME Hosp, Inc, 707 So2d 952 (Fla.
4th DCAB ssporting tharargumantthattheconplaarnitnterstant
lansurtwes timely filed However,; the Rothschilld opinion ignoresthe
analysswhich thisCourtprovided inTanrer, ingoiteof thefactthat the
Fourth District asserted that itwes folloving Tanner'sdictates The
Rotihschild courtessntial ly adopted theargunmenit of theRetitioners
hundredand sidyore@) daysbefore thestatute of limitatiornswes toeqaire
ad thatthoesreorehundredand siyrore (@) caysinwhich tofileaut

remained after the ninety (Q0) day presurt period had been conpleted
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Rothschild at 9 Thus theFourth DistrrictCourtof Agpeal hassinply
taded thenimety@ days to theand of e limitationsperiod Thisaralyssis
contrary to this Court's conclusion in Tanner.
Acommon sense interpretation of Tanner and thestatutory
proveiorsat L enskesitclear thattiherfth DstrictCourtof Apeal inthe
mstant litigationand NRargremarmived at e correct concluson Uncker
theRetitioners analyas theninety @) day tolling period should ke teded on
totheend of thestatute of Iimitations Thestatute itelifprovidess thattthe
plaintffhessixty 80 days or the ravainder of thestatute of limitationsin
whichtofilesuit Ftheninety @) dayperiod s taded ontotheend oftie
statuteof imitatiors
Nnwhichtofikalanautocouldreerte lessthenaxdty @ das ifthswaretie
case, then the language of Florida Statute §/661064), providing that
aclamanthessixty @) daysorthe raTaindar of theperiod of thestatute of
Iimitationswhichever sgreater; inwhich tofilesuitvwould temeaningless
Ninety@) dayssalvays loncar thensdy @ daysandsothepghrasenhideer
sgraater Wwould ssnenopurpose Courtsshould nterpretstatutessnaudha

waysstoghedfiecttodl artsoftestatute
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aconclusionwhich renderspointlessaportion ofastatute Unruhv.
State, 669 So02d 242,245 (Fla. 1996 ‘As a fundamental rule of statutory
iNterpretabon courtsshould avoid reedings thatwould rencerpartofa
toall statutoryprovisionsand cornstrue related statLUitory provisions in
harmonywithoreanotier’) Quotatiorsand atatiorsanitied Brpdhessin
orignal) That spreceelywhatbwould resuittiromtheRetiioners argumant,
by forcing courtsto ignore thisplain provision of FloridaStatute
§B31064) Because such aresult could nothave been imtended by Horda's
leoslatLre
trial courtand the Fifth District Court of Appeal must be aff
Horda's District Cour ts of Ageeal have issuisd numerous oainions
corstrung thestatutoryproveiornsgovaerming the limitatiorsperiod fora
giorsheslEEnacoaestataratofarulkeof amwhichwouldaocourately
stforthhowthelimitatiorspariodshouldieclauiated

iNnto consideration Florida Statute 89511 and §766106(4), aswell as
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Hordaocourts corstruction of theestatutes the Respondantprgooss the
follongformulationofthe limitatiorsEriod nansecical mekracticeclaim
Whenanoticeofintantto nitistensdical malpractice liication ssened on
ahealth careproviderwithinore hundred fifty (8 daysof tiheeqiration of
thetwo Qyearstatuite of Imitations (or longer ifthepartissstipulate toan
hundrred fifity (50 dayswith theproviso that the lanauit cannotbefiled
dungthrefirstnrety@das

hundred fifty (80 daysbefore theeqiration of the two Qyear limitatiors
period thente limitatiorsparicdeqiresstwo @ yearsafter thecause ofaction
accrues.

Thismethod of calculation accurately reflects thestatutory
provisionswhilealsoeffectuating tiheintertt of Honda'sLegslatuire in
enacting theeprovisions Themedical malpracticepresurtprocsdurenwes
de=iged toinsure thatpartiss toapotential clam hed thegrortunity to
investicate fully theneritsof thatclaimwhilealsoprovidinganenihaenced
grortunity foranamicable resolution oftredambefore tteaotiorellyad

francally draning processofprossouting theclamoomranced (Thehigh
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aostofimedical maelpracticeclaims ntiestate cantesusstantiallyalleviatsd by
requiring early determination of themerit of clains!' FloridaStatute
§E0I(d) 'Teis theintarttof thelLegislature to provide aplan forpronpt
components presurt imnvestigation and arbitration’” FlorndaStatute
§/66201(2) Whille Chagter 766 mandates thatagood faith investigation
mustieeaconieted
Nnoticeof intert near theend of the limitations period by extending the
deedlinefor-filinga lanauit Honeer,aclamantwhosnesthenoticeof
Ntentwall nacvaenceof tieeqdration of thestatute of limitations does ot
Need theprotection ofanedanded eriod of imreinwhich tofikkalanalit,
beca e thefiling of thenoticeof ittt corstitutessan inpliat stataeritby
thedamantthethehesalreedycopetedagood fathinvesticationirto tie
clam Thestatute sdesigned toprotect thoewho initiate thecdlamproass
nerthededire
complete their investigation early and then idly wait to init
Aplying thisformulation to the factsof this case the inescgeble

aconcluson sthattietrial courtand theRfth DstrictCourtof Aqeal care:
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ofintantwessnedoniVardn

eqirationofthe limitatiorns pariod on Decarer 61956 Therefore Decarberg
BB rareredttedediireforfilingackam

VWl afterthe limitatiorsperiod hedeqaired Tharefore tihedscsiorsof

the trial court and the Fifth District Court of Appeal must be
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CONCLUSION

Thetrial courtwescorrectingrarting Dr-Sedondk'sMoton to
Diamissor; inthealtermative Motion for udgrerntton thePleedingsand
tharefore

courtin all respects.
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