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PRELI M NARY STATEMENT

The parties will be referred to as FRANCI S and THE STATE.
The foll ow ng synbols will be used:
The synbol “R’ will denote the Record on Appeal.

The synbol “T" will denote the Transcript of Trial.

STATEMENT CERTI FYI NG SI ZE AND STYLE OF TYPE

This brief has been prepared using 12 point Courier New, a

font that is not proportionately spaced.

STATEMENT OF THE CASE AND FACTS

M. Francis shall rely on his Statenent of the Case and

Statenent of the Facts contained in his Initial Brief.

SUMVARY OF ARGUNVENT

Appel | ant raised 14 i ssues on appeal. Inthis Reply Brief, he
addresses three issues:

(1) The trial court erredinallowing the State to perenptory
challenge a black juror because the challenge was racially
nmotivated. The strike of the last black juror on the panel based
upon the Prosecutor’s allegation that she | aughed at the nenti on of
the nmurders was error since there’s nothing in the record that
supports the Prosecutor’s stated reason for excusing the juror

When a non-verbal response is offered as a racially neutral reason



for the strike the response nust be foll owed by questions of the
juror making the response. It is incunbent upon the judge to
acknowl edge or describe the non-record behavior which could form
t he basis of the challenge. There is nothing in the Francis record
to indicate that M. Bennett |aughed and the judge neither
gquestioned the prospective juror, nor made a finding of fact. The
perenptory chal | enge shoul d have been deni ed.

(2) The trial court also erred in denying the Mtion for
Judgnent of Acquittal for |ack of conpetent evidence in support of
the armed burglary. The evidence in this case fails to establish
that there was an uninvited entry into the residence. The evidence
nore properly supports that the Appellant gained entry to t he house
as a result of an invitation. This Court has recently construed
the statute to elimnate the instances where an invitee gains
entrance and then turns violent and commts a felony. The only
exception to this is where the invitee surreptitiously remains in
order to commt the felony. There is insufficient evidence to
sustain M. Francis’ conviction for armed burglary. This is
particularly significant since the contenporaneous felonies were
found to be an aggravator in this case, and the jury was instructed
that armed burglary constituted a contenporaneous violent felony.
The eight (8) to four (4) jury recommendation for death nmay well
have been different if the jury had not been instructed in this

f ashi on.



(3) M. Francis’ death sentences are not proportionate. There
is unrebutted evidence of chronic nental illness to which the Court
ascri bed substantial weight. Therefore, these nmurders do not
constitute murders of the type that are the | east mtigated, and as

such do not justify the inposition of a death sentence.

PO NT 1

THE TRI AL COURT ERRED | N DENYI NG APPELLANT” S OBJECTI ON TO
STATE' S PEREMPTORY CHALLENGE ON RACI AL GROUNDS

In State v. Neil, 457 So.2d 481 (Fla. 1984), Florida first

established its rule that the courts of this state would no | onger
allow mnority nenbers of the community to be excluded as jurors
based on racial prejudice. “The striking of a single . . . juror
for racial reasons violates the Equal Protection Clause.” State v.
Sl appy, 522 So.2d 18, 21 (Fla. 1988). The nost recent procedure

for enforcing this rule was set forth in Mel bourne v. State, 679

So.2d 759, 764 (Fla. 1996), as follows:

A party objecting to the other side’'s use of a perenptory
challenge on racial grounds nust: a) nmake a tinely
obj ection on that basis, b) show that the venire person
is a menber of a distinct racial group, and c) request
that the Court ask the striking party its reason for the
strike. If these initial requirenents are net (step 1),
t he Court nust ask the proponent of the strike to explain
the reason for the strike. At this point, the burden of
production shifts to the proponent of the strike to cone
forward wwth a race-neutral explanation (step 2). If the
explanation is facially race-neutral and the Court
believes that, given all the circunstances surroundi ng
the strike, the explanation is not a pretext, the strike
w Il be sustained (step 3). The Court’s focus in step 3
is not on the reasonabl eness of the explanation but

3



rather its genui neness. Throughout this process, the

burden of persuasion never |eaves the opponent of the

strike to prove purposeful racial discrimnation.

In the instant case the State used a perenptory challenge to
strike Ms. Bennett, a black nenber of the venire (T 812, 813).
Appel I ant requested the Court require the State to give a race
neutral reason for challenging Ms. Bennett, the State then said:
“the reason the State has used the perenptory, when it was
mentioned that two people were killed, it was noted that she
| aughed.” (T 812).

The nost recent procedure for enforcing the Sl appy Rul e was
set forth in Melbourne in which M. Francis nade the objection and
the burden shifted to the State to cone forward with a race neutra
explanation to strike. |[If the Court eval uates the explanation and
finds that it is facially race neutral given all the circunstances
surrounding the strike, the explanation is not a pretext, the
strike will be sustained. Once a facially race neutral explanation
is given, the trial judge nust then determ ne the genui neness of
the explanation as to whether it is pretextural.

It was i nproper for the Appellee to argue in its Answer Brief
that the strike could have been based upon Ms. Bennett stating that
she “felt nothing” when asked her thoughts about Francis being
accused of killing two people (T 713). The expl anati on advanced by
the State was that Ms. Bennett |aughed at the nention of the two

mur ders. It is therefore this explanation alone that should be



exam ned under step three of the Mel bourne procedure. The Fourth
District Court recently issued an opinion which set forth the
procedures which should be followed by the trial judge when a non-

verbal response is given as the race neutral reason, Georges V.

State, 723 So.2d 399 (Fla. 4 DCA 1999).

I n Georges the Prosecutor’s reason for excusing the juror was
that the juror had indicated he had been fired froma job w thout
knowi ng the reason for the term nation. The State anal ogized this
situation to that of Georges, who was fired as a result of the
circunstances in his case. The trial court denied the challenge.
However, the trial court’s recollection of what the juror said
during voir dire was incorrect.

As in Georges, nothing in the record supports the Prosecutor’s
statenment that Ms. Bennett | aughed. Ms. Bennett was never asked if
she had | aughed. There is nothing in the record to indicate that
Ms. Bennett | aughed in response to the Prosecutor’s question. The
State Attorney nade no contenporaneous reference to the |augh on
the record. He did not ask Ms. Bennett any further questions. No
reason was advanced, the trial judge did not question Ms. Bennett
hi msel f, nor did he acknowl edge or descri be t he non-record behavi or
whi ch confirmed the basis of the racially neutral reason for the
chal | enge. Because the trial judge failed to do so, the perenptory

chal | enge shoul d have been denied. See Hill v. State, 547 So.2d

175 (Fla. 4th DCA, 1989). The record is void as to any verbal or



non-verbal response supporting the Prosecutor’s all eged observation
that Ms. Bennett | aughed. Nei t her the record nor the judge's
observation are a basis for the racially neutral reason.

Therefore, a new trial should be granted.

PO NT VI

THE TRI AL COURT ERRED | N DENYI NG THE MOTI ON FOR SUMVARY
JUDGVENT OF  ACQUI TTAL FOR LACK OF COMPETENT
EVI DENCE/ BURGLARY.

On February 3rd, 2000 this Court decided Delgado v. Florida,

No. SC 88638, February 3rd, 2000. The Court in Delgado held that
burglary is not intended to cover a situation where an invited
guest turns crimnal or violent once he has peaceabl y gai ned entry.
Burglary is intended to crimnalize the conduct of the suspect who
terrorizes, shocks, or surprises the unknow ng.

In the present case there is a substantial question as to
whet her the Appellant was invited to enter the victins' hone.
There was no eyewitness to the entry of the crine scene. The crinme
scene experts were unable to find any evidence of forced entry to
the hone. The Appellant knew the victins and had been in their
home many tinmes before. M. Brunt was found seated in a chair in
the living room Certainly no forced entry may be i nplied or argued
fromthis fact. Mre |ikely, Ms. Brunt was seated in her chair at
that tinme she was attacked because she was not alerted to any

danger. Al the evidence of violence or assault occurs inside the



home. The evidence is all consistent wth the killer having gai ned
entrance by invitation.

In his sentencing order, the trial judge alludes to “the
threat with the rifle” (R 2344). However, there is no evidence
that the .22 caliber rifle was used to threaten the | adies in order
togainentry. The State relies upon the testinony of Rysean Goods
to establish that M. Francis wal ked towards the victins' home with
sone type of pipe sticking out of a bag (T 934). The crine scene
investigators found a fired .22 caliber shell casing in the hone,
but no bullet strikes anywhere in the house (T 1319-20). The
firearns i nspector determ ned that the .22 caliber shell casing was
fired froma .22 rifle owned by C J. Hycks (T 1603). This rifle
was recovered fully loaded in a location that was accessible to
both M. Hicks and M. Francis. There is no evidence establishing
how t he casings got into the victins' hone. Certainly, the trial
judge inferred from the State's case that M. Francis used the
rifle to threaten one of the wonen in order to gain entrance.
Interestingly, the State Attorney never argued this to the jury.
In fact, the State Attorney told the jury that ". . . whoever did
this either had a way to get into the house w thout breaking the
w ndow or the door, or they were Il et in because the person who did
this may have known the victins" (T 1787). The State concedes that
the murderer may have been invited into the house, and then

proceeded to rob and nurder the victins. By advancing this



argunent, the State acknow edges that the evidence fails to
establish a burglary. Delgado, supra, establishes that an invitee
cannot becone a burglar sinply because he commts a crine once he
is inside the hone. There is insufficient evidence to convict the

Appel I ant of arnmed burglary.

PO NT VI

THE DEATH PENALTY IS NOT PROPORTI ONATELY WARRANTED | N
TH S CASE

The Court found that there are four statutory aggravating

circunstances in this case. The first statutory aggravator

found was that there exists prior violent felony convictions.

These convictions are based on the contenporaneous nurders

(the double murder). It should also be considered that the
Court used the armed burglary as a cont enporaneous viol ent fel ony.
As argued above, Delgado nmandates that the conviction for arned
burglary be reversed. Since the jury recomrendation for death was
eight (8) to four (4), this could be a very inportant factor in the
jury’s recomendati on of the death penalty and cannot be vi ewed as
harm ess error. It also needs to be pointed out that the Court
found as a statutory mtigating factor that the Defendant’s prior
crimnal history involved only non-violent drug rel ated cri nes, but
afforded it very little weight.

The Court al so found as a statutory mtigator that the capital

fel ony was comm tted whil e the Def endant was under the influence of
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extreme nmental or enotional disturbance under Florida Statute
921.141 (7)(b). Considering this statutory mtigator the Court
reviewed the evidence of two nental health experts who established
clearly that the Defendant suffers from nmental illness. Their
di agnosis were classic paranoid disorders which may have been
affecting the Defendant at the tinme of the killings. In affording
this mtigator some weight, the Court reasoned that while it was
shown that the Defendant suffers fromthis chronic nmental illness

it was not proved that the Defendant was under any particul ar acute

distress at the tine of the killings. The Court also found as a
non-statutory mtigator that Carlton Francis is nentally ill or
enotional ly disturbed. In affording this factor considerable

wei ght the Court recognized the testinony of the two nental health
experts, the interview ng probation officer, famly nenbers, and
the argunment of the Prosecutor as all agreeing that sonething is
wong wth Carlton Francis. Specifically, the diagnosis of
schi zoid personality disorder, schizotypal disorder and obsessive
conpul sive di sorder were found to have been proven. As a further
non-statutory mtigator the Court found that the Defendant’s
ability to conform his conduct to the requirenents of | aw may have
been inpaired. The Court gave this factor sone weight. There was
no evidence presented by the State to rebut that Francis suffers
froma severe nental illness and that Francis has no prior history

of violent acts. Sinply stated, this tragic doubl e nurder nust be



viewed as the first violent act of a chronically nmentally il
twenty-three year ol d man.

The Court also found that the capital felony was committed
whi |l e the Def endant was engaged in a conm ssion of a robbery. In
view of his convictions of robbery in Counts IIl and 1V, M
Francis nmust agree that this aggravating factor exists beyond any
reasonabl e doubt .

The next aggravator which was found by the Court was that the
capital felony was a homcide that was commtted in a especially
hei nous, atrocious and cruel manner under Florida Statute 921. 141
(5) (h). M. Francis has advanced argunents show ng that the
medi cal testinony failed to establish that either of the victins
were alive after the initial blow. Therefore, under the case | aw,
this aggravating factor should not be consi dered.

The trial court also found that the aggravating factor that
the victins of the capital felony were particularly vul nerabl e due
to advanced age or disability. The Court found that: the twn
sisters were 66 years of age, they were in reasonable health for
their age, and that no particular disability was shown. The trial
court concluded that the legislature has clearly shown that it
considers advanced age a special circunstance worthy of
consideration in capital sentencing and the Court found that both
victinmse were in this protected class beyond a reasonabl e doubt.

The Court found as a matter of law that no particular disability

10



was shown. A common sense reading of the statute |eads one to
believe that a particular disability nust be shown due to age
Therefore, this aggravator has not been proven and should not be
considered. This is a case of first inpression regarding this new
aggr avat or and the aggravator should be disallowed as
i nperm ssivel y vague and over br oad.

The cases cited by the State nay be distinguished. Bates v.
State, 24 Fla. L. Wekly $S471 (Fla. October 7, 1999). The Court in
Bates failed to find a statutory nental mtigating factor. The
trial court, while considering M. Francis’ case, found as a matter
of law that the capital felony was commtted while the Defendant
was under the influence of extrene nmental or enotional disturbance.
The sentencing judge gave this statutory mtigator sone weight,
while the trial judge in Bates specifically failed to find the
evidence sufficient for this statutory mtigator. The issue was
appeal ed and this Honorable Court found that the trial court did
not abuse its discretionin failing to find a statutory mtigator.
Clearly Francis’ case is nore mtigated than that of M. Bates.

GQuzman v. State, 721 So.2d 1155 (Fla. 1988) is clearly

less mtigated than Francis. The trial court in Guzman found five
aggravating circunstances (nore aggravation than Francis, and no
statutory mtigation).

Zakrzewski v. State, 717 So.2d 488 (Fla. 1998) involved the

brutal machete killing of M. Zakrzewski’'s wife and two snall
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children. The Court found CCP based upon Zakrzewski’s purchase of
the machete during his lunch break, his early return to his hone
where he hid the machete, and the bl udgeoni ng and hacking of his
wife foll owed by the execution style killing of his owmn two small

chi | dren. Zakrzewski’'s primary holdings are that there are no

exceptions of the death penalty for donmestic nurders and “m ddl e-
cl ass” murders.

In Spencer v. State, 691 So.2d 1062 (Fla. 1997) the death

penalty was found proportionate based upon two aggravating
circunstances (1) contenporaneous convictions for aggravated
assaul t, aggravated battery and attenpt ed second-degree nurder, and
(2) especi ally heinous, atrocious, cruel. The trial judge in
Spencer also found three mtigating circunstances, that the nurder
was commtted while Spencer was under the influence of extrene
mental or enotional disturbance; that Spencer’s capacity to
appreciate the crimnality of his conduct or to conformhis conduct
to the requirenent of the | aw was substantially inpaired; and the
Court al so considered a nunber of non-statutory mtigating factors
such as Spencer’s drug and al cohol abuse, paranoid personality
di sorder, sexual abuse by his father and good enpl oynent record.
I n wei ghing the aggravating and mtigating factors the judge gave
sone weight to the statutory nmental mtigators and very little
weight to the non-statutory mtigators and concluded that the

aggravating circunstances outweigh the mtigating circunstances.
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The 1996 Suprene Court refused to participate in the rewei ghing of
t he aggravators and mtigators and found that the judge’ s decision
togive little weight to the mtigators was not error. The wei ght
given to the mtigators in Spencer was considerably | ess than the
weight the trial judge gave to Francis’ nental mtigators. I n
Spencer the trial judge found two nental mtigators but did not
ascribe great weight to them based upon ot her evidence presented,
i ncl udi ng Spencer’s ability to functionin his job and his capacity
to plan and carry out his wife’s nurder. 1In contrast, M. Francis
was shown to be suffering fromchronic nental illness which caused
himto “zone out”, appear crazy and out of it. Because of these
factors, there is no evidence that M. Francis was able to work.
In addition, the Francis trial judge gave considerable weight to
the non-statutory mtigator of chronic nental illness.

Li kewise, in Pope v. State, 679 So.2d 710 (Fla. 1996), the

trial court failed to find mtigation based upon a psychiatrist’s
unrebutted testinony that Pope suffered from posttraumatic stress
syndrone as a result of his conbat experience in Viet Nam That
trial court wote an extensive sentencing order discussing the
evi dence when giving the proposed mtigator serious consideration.
The trial court in Pope found that no nental mtigators existed.

In Foster v. State, 654 So.2d 112 (Fla. 1995), the trial court

found as non-statutory mtigators (1) that Foster was under the

i nfl uence of enotional or nental disturbance, but that disturbance

13



was not extreme, and (2) Foster’s capacity to appreciate the
crimnality of his conduct was inpaired, though not substantially
i npai r ed. The trial court in M. Francis’' case found both a
statutory and non-statutory nmental mtigator. The non-statutory
non-nmental mtigator was given considerable weight. The evidence
in Francis’ case was uncontroverted.

Davis v. State, 461 So.2d 67 (Fla. 1985), is a case involving

atriple murder of a wonan and her five and ten year ol d daughters
in their hone. The aggravating circunstances were heinous,
atrocious and cruel, wunder sentence of inprisonnment, previous
convictions of a violent felony, and commtted during the course of
a burglary. Al though sonme evidence of nental illness was presented
the Court found that no such mtigators existed. Under the Cooper
v. State, 739 So.2d 82 (Fla. 1999) analysis the Davis case is one
of the least mtigated and M. Francis’ case is one of the nost
mtigated.

In Lenon v. State, 456 So.2d 885 (Fla. 1984), the Florida

Suprenme Court affirnmed the death sentence after a proportionality
revi ew. The aggravating factors were a prior violent felony
conviction for the sane type of crinme and hei nous, atrocious and
cruel. The Court found one mtigating factor, that the Defendant
was acutely enmotionally disturbed at the tinme. However, the trial
court’s sentencing order indicated that the trial court had sone

gquestion as to the degree of the enotional disturbance at the tine

14



of the crine. In M. Francis’' case there is no doubt that he
suffered fromchronic nental illness at the tinme of the nurders.
Mtigation in M. Francis’ case exists without a doubt. And under

the test developed by this Court in Cooper and Larkins v. State,

739 So.2d 90 (Fla. 1999) the death sentence is not warranted in M.
Franci s’ case.

I n Robinson v. State, 24 Fla. L. Wekly S393 (Fla. August 19,

1999), the trial court found three aggravating factors: (1) the
murder was commtted for pecuniary gain, (2) the nurder was
commtted to avoid arrest, and (3) the nurder was cold, calcul ated
and preneditated. The trial court also found two statutory
mtigating factors. Robi nson suffered from extreme enotiona

di sturbance (sone weight) and Robinson’s ability to conform his
conduct to the requirenment of the [aw was substantially inpaired
due to drug use (great weight). The Court found the foll ow ng non-
statutory mtigation: Robinson had suffered brain damage to his
frontal |obe (little weight because of insufficient evidence that
it affected Robinson’s conduct) and Robinson suffered from
personal ity di sorder (given varyi ng wei ght bet ween sone and great).

Robi nson argued in his appeal that insufficient weight was given to
his braininjury. In weighing the mtigators this Court found that
t he evi dence was uncl ear and controverted concerni ng the existence
of brain damage and if it did exist that there was no way of

judging its effect on Robi nson’s behavior. The Court reasoned that
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Robi nson’s extensive drug abuse and addiction was the primary
problem The Court refused to find this evidence to be sufficient
to make M. Robinson’s case one of the nbst mtigated. On the
ot her hand, Francis’ nental illness was found to be both chronic
and substantial and was uncontroverted.

In Henyard v. State, 689 So.2d 239 (1997), Henyard was

convicted of the execution style slaying of two little girls.
Before killing the girls Henyard raped their nother in front of her
daughters and shot the woman four tines, three wounds to her neck,
nmout h and between the eyes. M racul ously, she survived. After
shooti ng the not her Henyard drove away wi th her two daughters where
they were dispatched with a single shot to each of their heads.
The primary proportionality argunent on appeal was that Henyard' s
acconplice was given a |ife sentence. This argunent was not
consi dered because the acconplice was fourteen years old and it
woul d have been unconstitutional to execute him The Court found
mtigating factors of age (18), and afforded that sonme wei ght, that
t he Defendant was acting under extrene enotional disturbance and
his capacity to conform his conduct was inpaired (very little
wei ght), and that Henyard was of low intelligence and had the
enotional level of a thirteen year old (very little weight). M.
Francis’ case can be distinguished on the basis that the Court
af forded substantial weight to his chronic nental ill ness.

In July of 1999 this Court developed a two-pronged test in

16



order to determ ne proportionality. See Cooper v. State, 739 So.2d

82 (Fla. 1999) and Larkins v. State, 739 So.2d 90 (Fla. 1999):

The Court in State v. Dixon, 283 So.2d 1 (Fla. 1973) held t hat
the death penalty is reserved for only the nost indefensible
of crines: Review of a sentence of death by this Court is the
final step wwthin the state judicial system Again, the sole
pur pose of the step is to provide the convicted Defendant with
one final hearing before death is inposed. Thus, it again
prevents evidence of legislative intent to extract the death
penalty for only the nost aggravated, the nost indefensible of
crinmes: Ibid. we |ater explained our |aw reserves the death
penalty only for the nobst aggravated and |least mtigated
murders, Kranmer v. State, 619 So.2d 274, 278 (Fla. 1993)

Thus, our inquiry when conducting proportionality review is
t wo- pronged: We conpare the case under review to others to
determine if the crinme falls within the category of both (1)
t he nost aggravated, and (2) the least mtigated of nurders.

In Larkins v. State, 739 So.2d 90 (Fla. 1999), the Court again

affirmed that proportionality is not nerely a conpari son between
t he nunber of aggravating and mtigating factors, but rather in
deci di ng whet her death is an appropriate penalty the Suprene Court
must consider the proportionality of the circunstances in the
i nstant case in conparison to the facts of other capital cases and
find that the nurder considered is not only one of the nost
aggravated, but also one of the least mtigated for first-degree
murders. Larkins was convicted of first-degree nmurder of a store
clerk which occurred during the robbery of a convenience store.
The trial judge found two aggravating factors, a prior violent
fel ony based upon a twenty year old mansl aughter conviction, and
(2) that the nurder was conmtted for pecuniary gain during a

r obbery. The trial court found no statutory or non-statutory
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mtigating factors. In review this Court found that the tria
court had failed to evaluate each of the mtigating circunstances
presented by the defense. On remand the trial court found the
sane two statutory mtigating circunstances and two statutory and
el even non-statutory mtigating factors. Larkins was shown to have
an extended history of nental and enotional problens. Lar ki ns
suffered from organi c brain damage which affected his nental and
enotional condition so that it nmade it difficult for Larkins to
control his behavior and caused himto have poor inpulse control.
The trial court again sentenced Larkins to death. This Court set
asi de the death sentence and remanded the case to the trial court
with directions to inpose a sentence of life in prison.

Under the two-prong test of Cooper and Larkins, M. Francis’
case should be remanded to the sentencing court so that a life

sentence w thout parole may be i nposed.
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CONCLUSI ON

For all the foregoing reasons, Francis’ convictions and death

sent ences shoul d be reversed.

Respectful ly submtted,

PETER GRABLE, ESQUI RE

Fl ori da Bar No. 330493

804 North dive Avenue

First Floor

West Pal m Beach, Florida 33401
(561) 655- 1292
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