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STATEMENT OF THE CASE AND FACTS

The Florida Association of Court Cderks, Inc., as am cus curiae
[ hereinafter "FACC'], joins in and adopts the statenent of the case
and facts submtted by Appell ee, Honorable Linda W Chapin, as derk
of the Grcuit and County Courts of the Ninth Judicial CGrcuit,
Orange County, Florida [hereinafter “Aerk”]. FACC, by joining in
and adopting the erk's statenent of the case and facts, will not be
filing its own separate statenent of the case and facts herein.

Appellant will be referred to as “Local 16;”

Appel | ee, Honorable Linda W Chapin, wll be referred to as
“derk;”

Appel l ee, Public Enployees Relations Commssion, wll be
referred to as “PERC”

Am cus, The Florida Association of Court derks, Inc., wll be

referred to as “FACC.”



SUWARY OF THE ARGUMENT

FACC requested to i ntervene herein and provi des argunent herein,
as am cus, to address the i ssue of whether or not an appoi nted Deputy
Cerk is a “public enployee” within the statutory nmeani ng of Section

447.203, Florida Statutes. Based upon clear constitutional and

statutory provisions, and based upon established Florida law, a
Deputy is del egated a portion of the sovereign power and authority in
Florida, and therefore a Deputy holds an “office” and is not an
“enpl oyee.” An appointed Deputy Cderk, therefore, who is enpowered
to have and to exerci se each and every power of what soever nature and
kind as the elected Oerk may exercise (excepting the power to
appoint a deputy or deputies), is not a “public enployee” under

Section 447.203, Florida Statutes. As such, Chapter 447 is not

applicable to the Aerk’s office. This Court is urged to affirmthe
deci si on bel ow of the 5" District Court of Appeal, and the decision

of the Comm ssi on.



ARGUNVENT

DEPUTY COURT CLERKS ARE NOT PUBLIC
EMPLOYEES.

A Deput y Court d erks, appoi nt ed by
constitutionally el ected clerks of court, are not
public enpl oyees within the statutory neani ng of
Section 447.203(3), Florida Statutes.

The O fice of the Cerk of the Grcuit Court derives its powers
and authority fromArticle V, Section 16, and Article VIIIl, Section

1(d) of the Florida Constitution. Article V creates the office as

part of the judicial branch; Article VIl provides that the Aerk is
a County Oficer, who, along with the sheriff, tax collector,
property appraiser, and supervisor of elections, is elected by the
el ectors of the county for a termof four years. As an independent,
el ected constitutional officer of |ocal government, the derk serves
as Gerk of the Crcuit and County Court! and both Article V and
Article VII'l provide that the Cerk also serves as the ex officio
clerk of the Board of County Conm ssioners, Auditor, Recorder and
Cust odi an of all county funds.?

Pursuant to Section 28.06, Florida Statutes, originally enacted

in 1834 prior to Florida's statehood and carried forward w thout

!t Article V, Section 16, Florida Constitution provides that:
“...there may be a Cerk of the County Court if authorized by
general or special law”

2 ,..when not otherw se provided by county charter or special |aw
approved by vote of the electors...




substantive change, the derk of the Grcuit Court is statutorily

permtted to appoint deputies. Section 28.06, Florida Statutes

(1997), provides as foll ows:

28.06 Power of Oerk to Appoint Deputies. - The derk of
the Grcuit Court may appoint a deputy or deputies, for
whose acts the Aerk shall be liable, and the said deputies
shal | have and exerci se each and every power of what soever
nature and kind as the Oerk may exercise, excepting the
power to appoint a deputy or deputi es.

Additionally, the Oerk of the Crcuit Court is statutorily
permtted to appoint deputy clerks of the County Court. Section

34.032, Florida Statutes, (1997), provides as foll ows:

34.032 Power of derk to Appoint Deputies. -

(1) Wth the concurrence of the Chief Crcuit Judge of

the Grcuit, the derk of the Grcuit Court, in his or her

capacity as A erk of the County Court, may appoi nt a deputy

clerk or clerks of the County Court for whose acts the

Cerk shall be |iable, and the said deputies shall have and

exerci se each and every power of what soever nature and ki nd

as the derk may exercise as Uerk of the County Court,

except the power to appoint a deputy or deputies.

Local 16 blurs the distinction between Cerks of the Crcuit
Court, and the derk of the Florida Suprenme Court or the derks of
the District Courts of Appeal. The derk of the Suprene Court and
the five Cerks of the District Courts of Appeal are not elected
constitutional officers, and are not county officers pursuant to

Article MIIl, Florida Constitution. Sections 25.241(2), and

35.22(2), Florida Statutes (1997), statutorily authorize the d erk of

the Suprenme Court and the Cerks of the District Courts of Appeal to



enpl oy such deputies and cl erical assistants as may be necessary. 1In
contrast, Cerks of the CGrcuit Court, as elected constitutional
officers, are delegated a portion of the sovereign power. The O erk
of the Suprene Court, and the Cerks of the District Courts of
Appeal , are not elected constitutional officers, and therefore they
cannot del egate portions of the sovereign power to their enpl oyees or
ot her w se.

The A erks of the Grcuit Court are elected and therefore hold
an “office.” As early as 1897, this Court defined the term*“office”
as foll ows:

The term*“office” inplies a del egation of a portion of the

sovereign power to, and possession of it by, the person

filling the office...every “office,” in the constitutional
meaning of the term [inplies] an authority to exercise

sone portion of the sovereign power, either in making,

executing, or admnistering the | aws.

State, ex rel. dyatt v. Hocker, 39 Fla. 477, 22 So. 721 (1897)

[cited by the 15t DCA in Murphy v. Mack, 341 So. 2d 1008 (Fl a. 15t DCA,

1977), the lower court decision |eading up to the central precedent

in the case at bar, Murphy v. ©Mack, 358 So. 2d 822 (Fla. 1978).
It is the nature of the powers and duties exercised by a
particul ar position which determnes whether it is an “office” or an

“enmploynment.” This Court stated as early as 1919 in State ex. rel.

Hol | oway v. Sheats that:

The term*“office” inplies a del egation of a portion of the
soverei gn power to, and the possession of it by, the person



filling the office, while an “enploynent” does not
conprehend and del egation of any part of the sovereign
authority. The term*“office” enbraces the idea of tenure,
duration, and duties in exercising sone portion of the
soverei gn power, conferred or defined by |aw and not by
contract. An enploynent does not authorize the exercise
inone’ s ow right of any soverei gn power or any prescribed
i ndependent authority of a governnental nature; this
constitutes, perhaps, the nost decisive difference between
an enpl oynent and an offi ce.

State ex. rel. Holloway v. Sheats, 83 So. 508, 509 (Fla. 1919).

This Court later specifically applied this distinction to the
Ofice of Aerk of the Grcuit Court. In the sem nal case of

Al achua County v. Powers, this Court stated that:

The Cerk [of the Crcuit Court] is a county officer
pur suant to Article WVII, Section 1(d), Fl ori da
Constitution, and as an officer, he is delegated a portion
of the sovereign power. The Cerk is responsible for the
efficient and effective operation of his office and has the
authority to appoint deputies to assist him in his
constitutional and statutory duties.

Al achua County v. Powers, 351 So.2d 32, 42-43 (Fla. 1977).

Despite this strong constitutional and statutory backdrop, Local
16 suggests to this Court that an appointed Deputy derk, who is
enpowered to have and to exerci se each and every power of whatsoever
nature and kind as the elected Gerk may exercise, excepting the
power to appoi nt a deputy or deputies, and who i s therefore del egated
portions of the sovereign power of the State of Florida, is a “public

enpl oyee,” wunder Section 447.203, Florida Statutes. Local 16's




assertions are contrary not only to constitutional and statutory

provi sions, but also clearly contrary to established Florida | aw
As set forth by the derk in her Answer brief, Florida courts

have, on several occasions, closely exam ned the precise i ssue before

this court. Beginning with Miurphy v. ©Mck, this Court held that a

deputy who hol ds office by appoi ntnent rather than enploynent and is
invested with the sanme sovereign power as the elected official, is
not an enployee, and further, the Mack court held that the Florida
Legislature intended to exclude deputies from the definition of

“public enpl oyee” found in Chapter 447. Mirphy v. Mack, 358 So 2d.

822 (Fla. 1978).

The Mack court scrutinized the position of appointed deputy
sheriff to determ ne whether the deputy sheriff, who holds office by
appoi nt rent rather than enpl oynent, was, in fact, a “public enpl oyee”
for purposes of Chapter 447. The Mack court noted that:

A sheriff is authorized to appoi nt deputies, for whose acts
he is responsible, to act in his stead. A deputy sheriff
hol ds office by appoi ntnment rather than enploynent and is
invested wth the sane sovereign power as the chief |aw
enforcenent officer of the county. The relationship
bet ween sheriff and deputy has not been recogni zed by this
court to be that of enployer and enployee. To the
contrary, this court has expressly held that a deputy is
not an enpl oyee, which is consistent with the common | aw
concept of deputy sheriffs.



Mur phy v. ©Mack, 358 So 2d. at 825.°3

The Fourth District Court of Appeal, relying upon the decision

in Murphy v. Mack, specifically found that deputy clerks of the

Crcuit Court are not included within the definition of “public
enpl oyee” and therefore are not public enpl oyees, under Chapter 447,

Fl ori da Statutes. In Federation of Public Employees v. Public

Enpl oyees Rel ati ons Comm ssi on, the court held that:

The Hearing Oficer, the Comm ssion and Appellee relied
upon the case of Mirphy v. Mack, 358 So. 2d 822 (Fla

1978), which held that, although the sheriff is a public
enpl oyer under Florida | aw, deputy sheriffs are not public
enpl oyees - they are appointed pursuant to Section 30.07,
Florida Statutes (1975). Therefore, deputy sheriffs are
not governed by the provisions of Chapter 447, Florida
Statutes (1975). The ratio decidendi of that case is
entirely applicable to deputy clerks of the Grcuit Court.
They are appointed by the Cerk to act for himand are not
public enployees in the statutory sense used in Chapter
447, Florida Statutes.

Federation of Public Enployees v. Public Enployees Relations

Commi ssion, 478 So. 2d 117 (Fla. 4'" DCA 1985).
The rational e of the Mack court has been found to be applicable

to appointed deputies of property appraisers [Florida Public

Enpl oyees Council v. Martin County Property Appraisers, 521 So. 2d

243 (Fla. 1%t DCA 1985)], and appointed deputies of county tax

® The Mack court quoted, with favor, this Court’s inportant decision
in Blackburn v. Brorein, 70 So.2d 293 (Fla. 1954) where the earlier
court exam ned both the comon | aw and the Fl orida Constitution and
statutes and concl uded that deputy sheriffs were not enpl oyees.




collectors [Beauregard v. dson, 84 F. 3d 1402 (11'" Gr. 1996) (a

Florida decision)]. Thus, the argunent presented by Local 16 has
been consistently held to the contrary regarding not only deputy
clerks of the Grcuit Court, but also regarding deputy sheriffs,
deputy property appraisers, and deputy tax collectors. The
determ native factor in each of those cases is that the Deputy has
been del egated a portion of the sovereign power and “stands in the
shoes” of the elected official, and therefore nmay perform any act
required of the elected official and have and exerci se each and every
power of whatsoever nature as the elected official may exercise.
Local 16 wurges this Court to limt such delegation of the
sovereign power to the deputy sheriff context, suggesting that the
common law as it may apply to the office of sheriff is different from
or, perhaps, nore substantive than, the constitutional office of the
d erk. Local 16's position ignores the equal footing of the
constitutionally created county officers. Article MI1l, Section

1(d), Florida Constitution, equally provides for each of the el ected

county offices of Sheriff, Tax Collector, Property Appraiser,
Supervi sor of Elections, and Cerk of the CGrcuit Court. Section

28.06, Florida Statutes, first enacted while Florida was a territory,

statutorily provided the office of the Cerk with the power to
appoint a deputy or deputies. Such statutory provision uses the

terns “power” and “appoint.” The later statutory provisions which



allow for the Aerk of the Suprenme Court and the five Oerks of the
District Courts of Appeal to provide for deputies or assistants
specifically use the term“enpl oy” [ Sections 25.241(2), and 35.22(2),

Florida Statutes (1997)], <clearly signifying purposeful |egislative

clarity.

Further, Section 30.07, Florida Statutes (1997), statutorily

allows a sheriff to “appoint” deputies and for such deputies to
“...have the sanme power as the sheriff appointing them and for the
negl ect and default of whom in the execution of their office the
sheriff shall be responsible.” 4 Interestingly, Section 30.07,

Florida Statutes, was first enacted in 1868, well after enactnent of

the statute providing the derk with power to appoint his deputy or
deputi es. Further, and perhaps nost inportantly, Section 28.06,

Florida Statutes, as it applies to the derk, and Section 30.07

Florida Statutes, as it applies to the sheriff, are virtually

identical in using the terns appoint and in stating that the deputy
or deputies will have the sane power as the office holder, and for
whom their principal wll be responsible. Such clear statutory
| anguage cannot be interpreted other than as purposefully precise

| egi sl ati ve | anguage.

“ A Deputy Sheriff is the Sheriff’s alter ego and has all the
sheriff’s sovereign powers, except the power to appoint other
deputies. Tanner v. MCall, 625 F.2d 1183 (5" Cir., 1980), reh.
den. 629 F.2d 1350, cert. denied, 451 U S. 907 (1981).




On a related yet relevant item the 5" DCA below, at oral
argunent and in its opinion, referenced that the exclusion of all
Deputy O erks from the provisions of Chapter 447 would distort or
sonehow thwart the purposes of the legislature in allow ng public
enpl oyees to collectively bargain and enjoy the other interests and
privileges as set forth therein. 1t should be noted, however, that
the constitutional office of derk of the Grcuit Court is granted
the power to appoint a deputy or deputies, and that the O erk does
not, as a matter of course, deputize all persons enployed by his or
her office. Simlarly, and as set forth by this Court in Blackburn
V. Brorein, there are numerous persons within a Aerk’s office who
are not deputized and who therefore remain enpl oyees. The Bl ackburn
court stated:

“...there may be such persons enployed by the Sheriff as

typi sts, stenographers, bookkeepers, cooks for the jail,

janitors, or others who are not deputy sheriffs, and whose

duties and powers constitute no part of the sovereign
power .”

Bl ackburn v. Brorein, 70 So.2d 293 (Fla., 1954), at 299. Simlarly,
certain persons enployed by the Cerk of the Crcuit Court are not
deputized and do not, therefore, hold duties and powers which
constitute a part of the sovereign power. Deputy Court Cerks, Iike
Deputy Sheriffs, Deputy Tax Collectors, and Deputy Property
Apprai sers, are sworn pursuant to statute to act for the derk of

Crcuit Court. Such deputies take loyalty oaths and nmay do all acts

10



which the derk of Crcuit Court herself nmay do, except to appoint

Deputy Court derks. Thus, the rationale of Mirphy v. ©Mck is

equally applicable to all deputies of each such county office, to-
wit: Sheriff, Tax Collector, Property Appraiser, and derk.

This Court’s interpretation of Section 447.203, Florida Statutes

fromthe Mack decision, was | ater chall enged as being in violation of
the First Arendnent and the Equal Protection O ause of the Fourteenth
Amendnent of the United States Constitution, and, additionally, that
the Court’s interpretation violated Article I, Section 6 of the

Fl orida Constitution. In Sikes, et. al. v. Boone, et. al., 562

F.Supp. 74 (ND. Fla., 1983), the Plaintiffs’ contended that this

Court’s holding in Murphy v. Mack (that Deputy Sheriffs were excl uded

from Section 447.03, Florida Statutes, due to Deputy Sheriffs being

appoi nt ees, rather than enpl oyees), violated such Deputy’s
constitutional rights. The District Court (Judge H Paul), upheld
the constitutionality of the Mack Court’s decision, and provided an
excel l ent constitutional analysis of the underlying rationale of
Mack. The Sikes Court addressed and rejected nost of the sane
argunents raised in this appeal by am cus, Federation of Physicians
and Dentists/Alliance of Healthcare and Professional Enployees.

Sikes, et. al., v. Boone, et. al., 562 F.Supp. 74 (N.D. Fla. 1983),

cert. den.; 466 U S. 959 (1984). The Sikes’ decision was |ater

included in reaching the same conclusion in Fraternal Oder of

11



Police, Sheriff’'s Lodge No. 32, et. al. v. Brescher, 579 F. Supp. 1517

(S.D., Fla., 1984).
CONCLUSI ON
Based upon clear constitutional and statutory provisions, an
appoi nted Deputy derk is not a “public enployee” under Section

447.203, Florida Statutes, and therefore the constitutional Ofice of

the Aderk is not subject to Chapter 447, Florida Statutes. FACC,

therefore, respectfully requests for this Court to affirm the
deci si on bel ow.

CERTI FI CATI ON
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