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C. STATEMENT OF THE CASE AND STATEMENT OF THE FACTS

1. Preliminary Statement.

The record on appeal consists of more than 20,000 pages. The pleadings are
organized by theclerk into four boxes, 41 volumes consisting of pages 1 through 9,126.
The transcripts of proceedings are in five additional boxes, which are organized into
56 volumes and begin with an overlapping numbering system, pages 1 through 11,137.
In an effort to simplify record references, the pleadingswill be referred to by the letter
“R” followed by the appropriate volume number (R1-R41), the transcripts will be
referred to by the letter “T” followed by the appropriate volume numbers (T1-T56).
Each volume number will be followed by the appropriate page number. By separate
motion the documentary exhibits are being forwarded to the Court, and will bereferred
to as“E” followed by the volume and a page number.

2. Statement of the Case and Cour se of Proceedings Below

Juan Carlos Chavez was charged (R1-1-6), with three counts: murder inthefirst
degree from a premeditated design and/or while engaged in a sexual battery and/or
kidnapping offense agai nst Samuel James Ryce; capital sexual battery; and kidnapping.
(R1-1-2). The date of the offense was 11 September 1995. Between 10 December
1995 through the end of December 1997, the parties were involved in discovery and
pretrial motions. (R1-7; R1-11). The most significant of the pretrial proceedings was
the motion to suppress conducted on 03 November 1997 through 12 November 1997
at which time it was denied. (R1-29).

The casefirst cameon for trial on 20 January 1998 in Miami (T10-1910). After
more than three weeks of jury selection proceedings (T32-6567), the trial was
adjourned and a change of venue was granted on 17 February 1998. (R1- 8). The
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second trial began on 24 August 1998 in Orlando (R33-7606). Jury selection lasted
through 27 August 1998. Thetria of the facts began on 02 September 1998 before the
Honorable Marc Schumacher, Circuit Judge. (R39-8571). On 18 September 1998,
after aseries of jury questions, the jury returned a verdict of guilty as charged on each
count. (R39-8572-73).

The sentencing proceedings began on 26 October 1998. On 27 October 1998
the jury returned an advisory sentence recommending death. Thetrial court sentenced
Mr. Chavez to death on 13 November 1998. (R41-9086-9108; T56-11134-11137).

3. Statement of the Facts

Juan Carlos Chavez wastried, convicted, and sentenced to death on chargesthat
he kidnapped, sexually battered, and murdered Samuel James Ryce. The chief piece
of evidence against him was a statement he gave after more than fifty-four hours of
police interrogation. The defense unsuccessfully moved to suppress the confession.
Mr. Chavez testified at trial that the confession wasfalse, the product of police threats
and coercion.

Attria, Mr. Chavez testified he did not kill Samuel JamesRyce. Thekiller was
Edward Scheinhaus, the son of Mr. Chavez's employers Jay and Susan Scheinhaus.
(T52-10313-18). The defense presented evidence supporting this claim, including
evidence that the Scheinhauses planted the murder weapon and Samuel James Ryce's
book bag in Mr. Chavez' strailer.

Juan Carlos Chavez was born in Havana, Cuba. (T52-10292). Mr. Chavez

testified that he was a member of an anti-communist group in Cuba that worked to



bring down the government of Fidel Castro.! (T52-10293-10295). He served timein
a Cuban prison for stealing government property and attempting to leave the country.
(T52-10301-03). Mr. Chavez escaped to the United States by raft. (T52-10306).

In 1995, Juan Carlos Chavez worked as a handyman for the Scheinhaus family.
(T52-10307). The Scheinhauses lived on a large property in southern Miami-Dade
County. Mr. Chavez lived in atrailer on the Scheinhaus property. (T44-8647). The
Scheinhauses let him use a Ford pickup truck when he had to run errands or do other
work for the family. (T51-10091-93). Among other duties, Mr. Chavez frequently
cared for horses kept on property owned by David Santana. (T44-8652; T46-9103,
9120; T51-10146-47). That property had an avocado grove onit. There wasaso a
trailer onthisproperty, referred to throughout trial asthe*avocado grovetrailer” or the
“horse-farm trailer.” Both the state and the defense maintained that Samuel James
Ryce died in that trailer, and the state introduced evidence that a spot of the child's
blood was found on the floor of that trailer. (T50-9858-59).

Juan Carlos Chavez testified that on the day Samuel James Ryce disappeared,
he went to the avocado-grove property to feed the horses. There hefound acar parked
outside the trailer. (T52-10310). He heard a sound from within the trailer like the
closing of a door. (T53-10313). He opened the door of the trailer to find Eddie
Scheinhaus standing over the body of ayoung boy. (T52-10313-14). Scheinhauswas
nervous and started talking to him, half in English and half in Spanish, saying that it
was an accident, that he didn’t meanto doit. (T52-10314). Mr. Chavez knelt by the

ThestatesougttoineedhMr:
shoning henaever disclased hispolitical actmties toauthoriiesswhenbhe
arrived in United States.



child and found that there was no heartbeat or breathing. (T52-10315). Heturned the
body over and could see awound and a blood-stain on the floor. Ed Scheinhaus told
Chavez to help him cover the body with somerags. (T52-10316). Mr. Chavez
told Scheinhausthat they had to call for help. Ed Scheinhaus, however, brought the car
closer to thetrailer and opened the trunk. (T52-10318). Scheinhaus then changed his
mind and told Mr. Chavez to bring the truck closer to thetrailer. Scheinhaus directed
Chavez to help him put the body on the floor in the cab of thetruck. (T52-10318). Ed
Scheinhaus drove away in the truck, instructing Chavez to follow in the car. (T52-
10319).

When Mr. Chavez got into the car, he found he had to adjust the seat. In doing
so, he touched a gun that was under the seat. (T52-10320). He recognized the gun as
one belonging to the Scheinhaus family which he and another handyman had used for
target practice. (T52-10321).

Ed Scheinhaus drove away quickly, and Mr. Chavez could not catch up with
him. (T52-10321). Mr. Chavez drove the car back to the Scheinhaus property, where
he found Ed Scheinhaus, the truck, and the body. (T52-10324-26). Mr. Chavez asked
Ed Scheinhaus to explain what had happened, but Scheinhaus wouldn’t say anything.
(T52-10327). Chavez tried to convince Scheinhausto call the police, but Scheinhaus
remained silent. Mr. Chavez then said that he would do something if Scheinhaus
wouldn’'t. (T52-10327). Ed Scheinhaus grew enraged and told Mr. Chavez that he
would tell the police that Chavez helped him. (T52-10327-28). Ed Scheinhaus told
Chavez to help him move the body from the truck to a van Chavez had been working
on. (T52-10328).

Mr. Chavez did not call the police. He knew that Scheinhauswould accuse him
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of being involved, and he feared he would be deported to Cuba. He feared that the
Cuban government had learned of his anti-Castro activities, and that something worse
than prison awaited him there. (T52-10329-30).

Mr. Chavez testified that sometime three to five days later, Ed Scheinhaus told
him that the body was beginning to smell and that Scheinhaus needed him to help
dispose of the body. Mr. Chavez refused. (T52-10331). The next day, Scheinhaus
told Mr. Chavez that everything was taken care of, though he didn’t say how. (T52-
10332-33). Theday after that, Juan Carlos Chavez noticed threelarge, plastic planters
filled with cement which hadn’t been there before. (T53-10407-08). Mr. Chavez
realized that Ed Scheinhaus must have put the body in the planters. (T53-10407-08).

When Ed Scheinhaus said the body was taken care of, he aso told Mr. Chavez
to help him removethe carpet from the floor of the pickup truck. (T52-10333). While
they were working on the truck, Mr. Chavez again asked Scheinhaus what had
happened. (T52-10333). Ed Scheinhaus said that the boy had tried to run out of the
trailer and Scheinhaus got tangled in the bathroom door and couldn’t get to the child.
(T52-10334). The only thing Scheinhaus could do was to raise his hand and fire.
(T52-10334). Scheinhaus grew angry, and refused to say more. He never explained
why the boy was therein the trailer. (T52-10335).

The disappearance of Samuel James Ryce went unresolved until 6 December
1995. On that day Ed’s mother, Susan Scheinhaus, called the FBI to say that she had
found the boy’ sbook bag in Juan CarlosChavez' trailer. (T44-8697). Ms. Scheinhaus
testified that she and her son decided to break into Mr. Chavez' trailer because they
believed hewas stealing from them. (T44-8661-62). In particular, they were searching
for some jewelry and agun. (T44-8674).



On December 6th, Ms. Scheinhaus arranged to send Mr. Chavez on an errand
to get him out of the way. (T44-8664). Once he was gone, she called in alocksmith
to pick thelock to thetrailer door. (T44-8664-65). Susan and Ed Scheinhaustestified
that once the door was open they immediately saw the gun in plain view on a counter
just opposite the door. (T44-8682-83; T52-10202-03). They went into thetrailer and
continued to search. Susan Scheinhaus located a book bag inside a closet. (T52-
10204-05). Edward Scheinhaustestified that he did not suspect that the book bag was
involved in any crime, he neverthel ess used a piece of bathroom tissue to open the bag.
(T52-10204-06, 10209-10). The Scheinhauses testified that inside the bag they could
see notebooks with the name “Jimmy Ryce” on them. (T44-8691; T52-10209). Mrs.
Scheinhaus then called the FBI.

Juan Carlos Chavez testified that neither the book bag nor the gun wasin his
trailer when he left on 6 December 1995. (T52-10336-37). The defense maintained
that the Scheinhauses true purpose in breaking into the trailer was to plant this
evidence. In support of thisclaim, the defense called Wilson Moncada, the locksmith
who jimmied thelock of the Chavez trailer for the Scheinhauses. Locksmith Moncada
testified that the Scheinhausestold him they were missing gunsand jewel ry and wanted
to check the handyman’s trailer to see if the items were there. (T51-10072). Susan
Scheinhaus stated Mr. Moncada never opened the trailer door (T44-8664); Moncada
testified that he opened the trailer and looked inside. He testified there was no gun on
the table where the Scheinhauses claimed to have found the gun. (T51-10077-78).

The defense also introduced evidence that the Scheinhauses gave contradictory
statements to the police about the concrete-filled planters where the body was found.

At trial, Ed Scheinhaustestified he knew nothing about the planters. He swore he had
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never seen them before Mr. Chavez’ sarrest, and maintained he did not know where on
his family’s property the planters were found. (T52-10201, 10247-48). But on 7
December 1995, heinformed officersthat Mr. Chavez placed the plantersthereto keep
the horses out of thearea. On 07 December Firefighter Anthony Fernandez searched
the Scheinhaus property with “cadaver dogs,” dogs trained to detect dead bodies.
(T52-10268-73). Two dogs showed great interest in the planters, sniffing around the
base of the planters, and even jumping up on top of them. (T52-10274-75). When
Firefighter Fernandez asked Ed Scheinhaus about the planters, Scheinhaus stated that
Juan Carlos Chavez had placed them there to keep horses out of the area. (T52-
10276).

Susan Scheinhaustestified that shefirst noticed the plantersin October, and that
Juan Carlos Chavez had put them there in order to keep the horses out of the area.
(T44-8736). But on 7 December 1995, Susan Scheinhaus told Metro-Dade Detective
Chris Dangler that the planters had not been there approximately three weeks before
Mr. Chavez' arrest in December. (T51-10103-04).

The defense maintained that Susan Scheinhaus also tried to protect her son by
not telling FBI agents that her son, Edward, was present when they went into Mr.
Chavez' traller. When FBI agents first came onto the Scheinhaus property on 6
December 1995, Susan Scheinhausdid not tell the agentsthat her son Ed accompanied
her when she broke into the trailer. (T51-10137-38). Special Agent Richard Lunn
testified that Susan Scheinhaus behaved like “a mother trying to keep her son out of
something that she thought at the time wouldn’t be a good situation to bein.” (T51-
10130).

Ed Scheinhaus claimed to have known that Mr. Chavez was guilty within two
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days of the disappearance of Jimmy Ryce. (T51-10177). Scheinhaus came to this
conclusion because he could put Chavez “at that place at that time.” (T51-10197).
Scheinhaus said he knew this because he knew Mr. Chavez was at the horse
farm/avocado grove at the time Samuel James Ryce disappeared. Ed Scheinhaus
worked at night and usually dept between 9:00 am. and 2:00 or 3:00 p.m. (T51-
10193). According to Scheinhaus, ontheafternoon of 11 September 1995, Mr. Chavez
came into hisroom, woke him up, and told him that he, Chavez, was going to the horse
farm. (T51-10193-94). This was the only time Ed Scheinhaus could remember Mr.
Chavez doingthis. (T51-10193, 10196). Eventhough Mr. Chavez wasfreetotakethe
truck to go on errands so long as Susan Scheinhaus did not need it (T51-10091-93), the
only time Mr. Chavez ever alegedly asked for permission was this one occasion. Ed
Scheinhaus never shared these suspicions with the police or FBI.

The defense also caled Ed Scheinhaus as a defense witness. At trial, Ed
Scheinhaus claimed to have an dibi for the afternoon of 11 September 1995.
Scheinhaus denied ever having even gone to the avocado grove/horse farm property.
(T52-10214). He wasimpeached with prior sworn testimony in which he admitted to
having been to the trailer two or threetimes. (T52-10214-15). He maintained that he
was on house arrest for a DUI conviction, and that he could not have |eft the house
outside of his nighttime working hours, 10:00 p.m. and 6:00 am. (T52-10216-17,
10221-22). When Mr. Scheinhaus was supposed to be home, he would receive phone
cals at random times. (T52-10241-42, 10517-18). When this happened, he had to
place an ankle bracelet he wore against adevice attached to hisphonein order to prove
that hewashome. (T52-10242). Therecordsof Sergio Cabrer, the house arrest officer
who supervised Scheinhaus (T53-10516-30), failed to show one way or another
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whether or not Ed Scheinhaus was at home on 11 September 1995. (T53-10527).
Sergio Cabrer testified that he would alow Scheinhaus to go out during the day if it
was on a work-related matter. Cabrer made no record of the occasions on which it
happened. In fact, Ed Scheinhaus received a speeding ticket at 2:00 in the afternoon
of 06 September 19950n the MacArthur Causeway. (T53-10527). Mr. Cabrer, who
was supervising more than 90 people at the time, testified that the incident, “didn’t
generate any violation, so | am sure | let him out.” (T53-10522-25). There was no
record of thisin the house-arrest file.

a. Motion to suppress.

After Susan Scheinhaus and her son went into Mr. Chavez's trailer on 6
December 1995, Ms. Scheinhaus telephoned the FBI and reported that she had found
themissing child’ sbook bag. (R18-4025). FBI agentsand Metro-Dade Police officers
came to the Scheinhaus property and interviewed her. (R18-4026-27). Based on what
Susan Scheinhaus told them, law enforcement officers decided to seize and question
Mr. Chavez. (R18-4028). The legality of the arrest, detention and lengthy
interrogation that followed was disputed both in amotion to suppressand at trial.? The
police never made avideo or audio recording of any part of theinterrogation. Theonly
verbatim record of any part of the investigation was atranscript of thefinal statement,
which began at 11:45 p.m. on Friday 8 December 1995, and ended at 2:00 a.m. on
Saturday, 9 December 1995. At the motion to suppress, the only evidence of what

happened during Mr. Chavez’ sfirst 52 hoursin custody wastestimony fromthevarious
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law enforcement officersinvolved in theinterrogation, which established thefollowing
sequence of events.

Juan Carlos Chavez returned home on Wednesday, 6 December 1995 from a
fictitious errand with Susan Scheinhaus father at about 7:35 p.m. (R18-4030).
Waiting for him were at least five FBI agents who had concealed themselvesin order
to surprise Mr. Chavez. (R18-4030-31, 4037). All were armed and wore bullet-proof
vests and “raid” jackets. (R18-4029-30, 4037). When Mr. Chavez got out of the
truck, they rushed him, weaponsdrawn, shouting “Police!” and “ Freeze!” (R18-4031-
32). They ordered Mr. Chavez to lie face-down on the ground and searched him.
(R18-4032). The officersthen turned him over to Metro-Dade detectives Pat Diaz and
JuanMurias, who*asked” himto*voluntarily” accompany them to thehomicideoffice.
The detectives handcuffed Mr. Chavez and took him to the station. (R18-4033, 4063-
64, 4155-56, 4232-4236).

At the police station, Mr. Chavez was kept in a locked interrogation room.
(R19-4549-50). The interrogation room was a windowless chamber about ten feet by
tenfeet, with threechairsand atableinit. (R18-4288-89). Whenever Mr. Chavez | eft
the room, he was accompanied by one or more police officers. (R18-4191, 4554-56).
On bathroom breaks, the police accompanied Mr. Chavez inside the bathroom and
observed what he did there. FBI Specia Agents Hexter and L unn attempted to attend
the questioning of Mr. Chavez, but Detective Diaz refused to alow them into the
interrogation room. (R18-4213-14).

After some “background” questioning, (R18-4071), the police had Mr. Chavez
executeaMiranda waiver form (R18-4076). Detectives Diaz and Muriasinterrogated

Mr. Chavez until 10:00 p.m., when they decided to have Detective Thomas Mote
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conduct a polygraph examination on Mr. Chavez. The polygraph examination began
at 1:05 am. on Thursday, 7 December 1995, and continued until 6:00 am., ten-and-
one-haf hours after Mr. Chavez was arrested. Throughout this questioning, Mr.
Chavez maintained that he had nothing to do with the disappearance of Samuel James
Ryce. (R18-4081). According to the officers, when confronted with the book bag
found in histrailer, Mr. Chavez stated that he found it in a bin where horse feed was
kept. (R18-4080-81).

Detectives Diaz and M uriasresumed theinterrogation at 6:30 am. (R18-4095).
They told Mr. Chavez he had failed a polygraph examination and was lying. (R18-
4095, 4188). Mr. Chavez continued to deny any involvement in the disappearance of
Samuel James Ryce. (R18-4095-98). This phase of the interrogation continued for
approximately two more hours. (R18-4100).

At 9:15 am. on Wednesday, 7 December 1995, the police deployed a fresh
interrogation team: Detectives Terry Goldston and Luis Estopinan. (R18-4190). At
this point Mr. Chavez had been in police custody for just under fourteen hours. Mr.
Chavez continued to deny any involvement in the disappearance of Immy Ryce. (R19-
4431-33). The detectives continued to reject this story. (R19-4431-35). According
to Estopinan, after about two more hours of interrogation, Mr. Chavez said he would
tell them what he knew about Samuel James Ryce. (R19-4435, 4438).

Estopinan testified that Mr. Chavez then told him that Jmmy Ryce had been
killed in an accident at the horse farm/avocado grove. Mr. Chavez had seen the boy
at the farm playing with the horses on several occasions. (R19-4040-41). On
September 11, Mr. Chavez offered him aride home. (R19-4041-42). Asthe boy was

closing the gate behind the truck, the vehiclewent into reverse and crushed him against
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the gate. (R19-4042-43). By the time Mr. Chavez pulled the truck away, Samuel
James Rycewas dead. (R19-4043). The detectivesdecided to take Mr. Chavez to the
horse farm to show them what happened. (R19-4446). After giving Mr. Chavez lunch,
the detectives continued to interrogate Mr. Chavez until about 2:15 p.m. on Thursday,
7 December 1995. (R19-4448).

At 2:30 p.m., Detectives Estopinan, Goldston, Piderman, Diaz, and Muriastook
Mr. Chavez to the horse farm. (R19-4448-49). On the way back to the station
Detective Estopinan began “pleading” with Mr. Chavez to help them find the body.
(R19-4454). Hetold Mr. Chavez that the parents needed to give their child a proper
burial. (R19-4454). Mr. Chavez tearfully replied that the boy nolonger existed. (R19-
4454). The detectives pulled the car over and questioned Mr. Chavez about this.
(R19-4455-56). Mr. Chavez told the detectives he had burned the body at the
Scheinhaus property. (R19-4456, 4458). The police turned around and drove there.
(R19-4458). They arrived to find the property surrounded by media crews. (R19-
4458). The detectives and Mr. Chavez remained at the Scheinhaus property until
around 5:05 p.m. (R19-4462).

Detective Estopinan, now accompanied by Detective Piderman, continued to
interrogate Mr. Chavez throughout the evening of Thursday, 7 December 1995. (R19-
4655). Mr. Chavez maintained that Samuel James Ryce had died in an accident, and
that he had burned the body. (R19-4471). The detectivesthen had Mr. Chavez write
out what had happened. (R19-4472-75). Both detectivesremained intheinterrogation
room with Mr. Chavez as he wrote. (R19-4475). Mr. Chavez finished writing this
statement at 12:40 am. on Friday, 8 December 1995, more than 29 hours after Mr.
Chavez was first taken into custody on Wednesday, 06 December. (R19-4476).
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Detective Estopinan then told Mr. Chavez that they would go back to the horse farm
the next day, where he would be photographed pointing out where the accident had
occurred. (R19-4478).

At 1:30 am., the detectives gave Mr. Chavez an opportunity to rest. (R19-
4130). Mr. Chavez was l€eft in the interrogation room where the only furniture was a
table and some chairs. Mr. Chavez rested by lying on the floor of the interrogation
room. (R19-4131). At 1:30 am. on Friday 8 December 1995, Mr. Chavez had been
in police custody for 30 hours; he had been awake for more than 41 hours. The rest
period lasted for six hours. (R19-4132).

Detective Estopinan resumed the interrogation at 8:00 am. on Friday, 8
December 1995. (R19-4479). At 9:25 am., Estopinan and severa other detectives
took Mr. Chavez to the horse farm and took pictures. (R19-4480-81). They then took
Mr. Chavez to the Scheinhaus property and took more pictures. (R19-4485). While
at the Scheinhausresidence, Detective Dangler told Estopinanto ask Mr. Chavez about
the cement-filled planters. (R19-4486). Mr. Chavez said he had put some broken
cement bags in the planters, and the bags had hardened over time. (R19-4486).

The detectives with Mr. Chavez returned to the homicide office at 11:35 am.,
and Detectives Estopinan and Piderman resumed the questioning. (R19-4487). During
aninterrogation session between 1:30 p.m. and approximately 2:45 p.m., thedetectives
pressed Mr. Chavez about hiswritten statement. (R19-4489). They told Mr. Chavez
that experts had proven that the accident could not have happened in the way that
Chavez had described it. (R19-4489-90). At thissame session the detectives also got
Mr. Chavez to waive hisright to afirst appearance hearing — more than 42 hours after

Mr. Chavez was arrested. (R19-4488). Detective Estopinan sought the waiver asthe
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result of adiscussion between detectivesand A ssistant State Attorney CatherineV ogel
who was physically present. (R19-4576).

During this sameinterval, the public defender’ s office attempted to contact Mr.
Chavez. Assistant Public Defender Edith Georgi testified that on Friday, 8 December
1995, she contacted the Metro-Dade homicide bureau and asked to speak to Mr.
Chavez. She knew officers had been questioning someone in connection with the
disappearance of Samuel James Ryce since Wednesday, December 6. (R21-4784).
She placed the call at about 1:00 p.m. (R21-4788). The policerefusedto let Assistant
Public Defender Georgi speak to Mr. Chavez. (R21-4788).

At around 3:30, Sergeant Felix Jmenez replaced Detective Piderman. (R19-
4491). Estopinan was outside the interrogation room briefing Sergeant Jimenez when
Mr. Chavez knocked on the door; sobbing, Mr. Chavez asked to speak to him. (R19-
491-93). Mr. Chavez said that hewould tell Estopinan what had happened to the body,
but only if Estopinan could guarantee him the death penalty. (R19-4492).

Detective Estopinan began to interrogate Mr. Chavez one-on-one. Estopinan
told Mr. Chavez he could not promise the death penalty. (R19-4494). Mr. Chavez
continued to restate this condition, and Estopinan continued to reject it. (R19-4494).
According to Estopinan, Mr. Chavez eventually volunteered that he had been sexually
abused by his brother. (R19-4494-95). Mr. Chavez told him he was a homosexual.
(R19-4495).

Estopinan testified that Mr. Chavez then told a new story about how Samuel
James Rycedied. He said that there was aman named “lvan,” whoselast name he did
not know. (R19-4497). Mr. Chavez had met Ivan in the United States, and the two
eventually becamefriendsand lovers. (R19-4497). Oneday Mr. Chavez had arranged
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to meet lvan. When Chavez got into Ivan’'s car, Samuel James Ryce and a gun were
bothinthefront seat. (R19-4497). Mr. Chavez attempted to put the gun into the glove
compartment, but it went off accidentally, killing the boy. (R19-4498).

Estopinan again begged Mr. Chavez to lead police to the body so the family
could givethechild aproper burial. (R19-4498). Mr. Chavez again said he would not
talk unless Estopinan guaranteed the death penalty. (R19-4498). Detective Estopinan
told Mr. Chavez that he had been very good to Mr. Chavez. (R19-4498). Invoking the
name of God, Estopinan said Mr. Chavez had to tell where the body was. Estopinan
told Chavez that Chavez “owed him” and had to tell. (R19-4499). Chavez till
refused, and Estopinan left at approximately 6:30 p.m. (R19-4499). Before he left,
Detective Estopinan had Mr. Chavez sign adocument titled, “ Affidavit” purporting to
waive Mr. Chavez sright to afirst appearance hearing. (R19-4499-501). Before he
left, Estopinan again told Chavez he had to do the right thing by helping the police
recover thebody. Estopinan also repeated to Chavez that he“owed him.” (R19-4503).
Detective Estopinan could not overcome Mr. Chavez' s refusal to tell him where the
body was. (R20-4672). Eachtime Estopinan asked, Mr. Chavezinsisted hewould only
tell if he could be guaranteed a swift execution. (R20-4672). Detective Estopinan
asked Sergeant Jmenez to try. (R19-4503-04; R20-4672).

Sergeant Jimenez told Mr. Chavez that the Ivan story was unbelievable. (R20-
4676). He pointed out, for instance, that while Mr. Chavez said he used a beeper
number to get hold of Ivan, Mr. Chavez could not remember Ivan’'s beeper number.
(R20-4676). Mr. Chavez said he would leave a code on Ivan’'s beeper, but he could
not tell Sergeant Jimenez what that code was. (R20-4676). Eventually Mr. Chavez
stated once again that he did not wish to talk unless he could be guaranteed the death
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penalty. (R20-4677). Jimenez had Mr. Chavez write down thiscondition but persisted
in his questioning. (R20-4677-80). Mr. Jimenez repeated that he did not believe the
Ivan story. (R20-44682). Mr. Chavez then told Sergeant Jimenez that when he was
achild his brother had sexually abused him. (R20-4683). Mr. Chavez again brought
up his demand for the death penalty, Sergeant Jimenez said he would not discuss this
demand anymore, no matter how many times Chavez brought it up. (R20-4686). Mr.
Chavez then requested Jimenez to bring Detective Estopinan back in. (R20-4687).

Detective Estopinan joined Jimenez in the interrogation room at around 8:00
p.m. (R19-4504-05). Mr. Chavez had now been in police custody for more than 48
hours. Chavez said he owed Estopinan one. (R19-4505, R20-4689). Detective
Estopinan replied that Chavez did owe him. (R20-4689). Mr. Chavez then told the
detectives a new story regarding the disappearance of Samuel James Ryce. In this
version, Mr. Chavez stated that he had abducted the boy at gunpoint, took him to the
horse farm trailer, and sexually battered him. (R19-4506-07). Mr. Chavez then tried
to take the child back to where he found him, but did not release him because he saw
police in the area. (R19-4508). He brought the boy back to the horse farm trailer.
(R19-4508). Whileinthetrailer they could hear helicoptersoverhead. Mr. Chavez he
feared they were police helicopters. (R19-4508). The boy tried to run out the door.
Chavez tripped and was unabl e to catch him and, in a panic, shot Samuel James Ryce.
(R19-4508). Mr. Chavez disposed of the body by cutting it into three partswith abush
hook and putting it in the concrete-filled planters. (R19-4509). The police continued
the interrogation, arriving at a more detailed version of the same story at about 10:50
p.m. (R19-4509, 4511-4531).

The detectives then decided to record this statement. They obtained a
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stenographer and interpreter, and had Mr. Chavez repeat the latest version of the story.
(R19-4531-34). The detectives again gave Mr. Chavez Miranda warnings. (R19-
4538-39). The stenographically recorded statement was completed at 2:00 am. on
Saturday 9 December 1995, more than 54 hours after Mr. Chavez was arrested at 7:30
p.m. on Wednesday, 6 December 1995. (R19-4542).

The trial court denied the defendant’s motion to suppress as to al grounds.
(R17-3937-43). Theissues are more fully set forth below.

b.  Jury Selection

The trial on the merits of the case began in Orlando on 24 August 1998 (T36-
7063). On the second day of jury selection, members of the media moved to set aside
a previous order entered by the trial judge which protected the jurors’ identification.
(T37-7369). Before venue was transferred to Orange County, the trial court had
entered an order forbidding video and still photography of jurors. Representatives of
the media were noticed for the hearing, and evidence was taken. (T37-7369; R10-
1884-1909). The media represented that it was not their practice to photograph or
broadcast images of jurors. (R10-1892-94).

Once in Orlando the media convinced the trial judgeto reverse the earlier order
based on Sunbeam Television Corp. v. Sate of Florida and Humberto Hernandez, 723
So0.2d 275 (Fla. 3d DCA 1998). Over defense objection, the trial judge vacated his
prior order and allowed photographers and the electronic media to photograph the
jurors. (T37-7389-90). The court denied the Defendant’ s request to voir dire venire
members on whether being photographed and broadcast might affect their ability to be
fair and impartial (T37-7391), even after a prospective juror announced being affected

by the cameras.
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During voir dire, Juror 1978 became agitated, and volunteered that he was
uncomfortable with having television cameras broadcasting his image. (T41-8055,
8117). The defense renewed its motion for leave to voir dire prospective jurors about
the effect of the cameras on their ability to befair and impartial. (T41-8061-64). The
court again denied the motion. (T41-8064). Shortly afterwards, Juror 2038 voiced
similar concerns about the cameras. (T41-8068). Defense counsel again renewed the
motion to voir dire jurors on thisissue, and the court again denied the motion. (T41-
8088-90).°

Also during voir dire, the prosecution informed jurors they would act as an
“advisory board.” The assistant state attorney told jurorsthat the judge usually makes
the decision on alife or death sentence, though he gives the jury’s recommendation
great weight.

Helooksto thejury for advice. Y ou sit asan advisory board to the court,
if youwill. Tothat— kindaget the drift, | guess, that produces on you or
places upon you some burden you feel uncomfortable with?

The juror being questioned, responded, “No, just the opposite. | feel like it takes the
burden off me ....” (T39-7668). The court then instructed the jury that that great
weight meant that the jurors were going to have to consider themselves a very
important part of the process.

After the jury were selected and before the panel was sworn, defense counsel
renewed all objections and refused to accept the jury. (T43-8430-32). Counsel

specifically renewed the objections to the court’ s prohibiting voir dire on the effect of

Merfurthenvoir direoutsice thepressnce of theothar uror s (14810
11), Jurors 1978 and 2038 were struck for cause (T41-8116-18).
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the cameras on the jurors as well as the issue of the court rescinding its earlier
protective order. (T43-8430).

C. Thecasein chief of the state.

The state began its case by recounting the disappearance of Samuel JamesRyce.
A Dade County school bus dropped the nine-year-old off near his home on the
afternoon on of 11 September 1995. (T43-8554-61). He never arrived at the house.
(T43-8547). A search ensued, and the police were called. (T43-8548-49). Ground
and aviation units were dispatched to the area. (T43-8578, 8590). Over the days that
followed, the search grew to include numerous officers and members of the public.
(T43-8551-53). The search went on for weeks, before the child was found.

Susan Scheinhaus testified that in February of 1995 Juan Carlos Chavez began
feeding the horses at the avocado grove property for her. (T44-8652). He had keysto
the gates and buildings of her residence property and the avocado/horse farm. Ms.
Scheinhaus told the jury how she and her son went into Mr. Chavez’ strailer in search
of stolen property. (T44-8660-66). Susan Scheinhaus identified the gun she alleged
was found inside the Chavez trailer. Ms. Scheinhaus had purchased a firearm from a
third party, (T44-8703) and was able to identify the purchase form that she had filled
out for the transfer. (T44-8704). Mrs. Scheinhaus testified that she and her son aso
found a book bag. (T44-8685). Inside the book bag, she could see in child's
handwriting the name Jmmy Ryce. (T44-8691). Mrs. Scheinhaus showed it to her
son, Edward, and they called the FBI. (T44-8692). Specia Agent Vicky Schmeltz
recounted the seizure and arrest of Mr. Chavez by armed FBI agentsand police officers
on 6 December 1995. (T44-8765-71). Metro-Dade Police crime scene investigator
Michael Byrd impounded the firearm and was able to develop a latent print from it.
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(T45-8824). The print was submitted to the ID section for comparison. (T45-8827).

Themajor portion of the state’ s case consisted of the detail s of the interrogation.
The state introduced each of the various stories the police extracted from Mr. Chavez,
and extensive testimony from detectives Diaz, Murias, Estopinan, and Jimenez. The
testimony tracked that given at the hearing on the motion to suppress. [See pp. 9-17
above]. Attria, asinthe motion to suppress, the officers maintained that Mr. Chavez
appeared to beaert, well-rested, and cooperative throughout the 54-hour ordeal . (T46-
9074-75). The defense timely and consistently objected to the fruits of the
interrogation on the basis of the pretrial motion to suppress. (T45-8893; T46-9103;
T46-9141). Defense counsel a so objected to the statements on corpusdelicti grounds.
(T46-9075; T47-9208).

James McColman of the Metro-Dade Police Department arrived at the
Scheinhaus residence at approximately 11:00 p.m. on 06 December 1995 to secure the
premises while a search warrant was procured. (T48-9468). Among the items seized
was the firearm (T48-9472), book bag (T48-9479), notebooks and books from inside
the book bag (T48-9479). The trailer and contents were impounded.

Detective McColman removed the book bag from the trailer and put it in the
trunk of hiscar. (T48-9536). Hetold Officer Mazzarellathat he was taking the book
bag to Donald and Claudine Ryce so that they could identify it. (T45-8815). He never
did so. (T48-9541). Mr. McColman took the book bag to the homicide office, where
Mr. Chavez wasbeing interrogated (T48-9538), so the contents coul d be photographed.
(T48-9538-40). He did not check the book bag into the property room; he put itin a
drawer in Homicide Detective Smith’s desk. (T48-9541).
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Officer McColman also hel ped recover thethree concrete-filled plantersfromthe
Scheinhaus property. (T48-9488-93). The containerswere cut to allow access. (T48-
9500). Insidethe containers were the parts of the body. (T48-9501). Photographs of
the planters and contents were received into evidence and displayed to the jury.
(State' s Exhibits 103-107; T48-9521).

Over defense objection, the state introduced into evidence a bloodstained
mattressfoundintheavocado grovetrailer. (State' sExhibit 136). Testing showed that
the blood did not belong to Samuel James Ryce or Juan Carlos Chavez. (T48-9585-86;
T49-9649-50; T50-9860). The judge instructed the jury that the mattress was being
admitted, “for thelimited purpose of showing that the stain onthat exhibitisnot related
to this case, and specifically that the source of that stain is unknown, and that Samuel
James Ryce and Juan Carlos Chavez have been excluded as the source of that stain.”
(T50-9859) (emphasis added).

TheresaMerritt, aforensic serologist, was unableto find any blood on the book
bag. She also testified that samples from the floor were tested and the presence of
blood was detected. A bush hook was a so examined, but no evidence of any blood or
tissue was found on it. (T50-9827).

Dr. Roger Mittleman testified that human remains were retrieved from the
cement-filled planters (T50-9931-33), which were placed on the medical examiner’s
table and assembled and photographed. (T50-9933). Dr. Mittleman testified that part
of hisjob wasto “takelots of photographs’ (T50-9933), and to look at the bones, areas
of injury, and find out what defects and injuries are present. (T50-9934). Dr.
Mittleman was able to find a metallic, aluminum-jacketed projectile in the body which
did not show up on x-ray (T50-9944), and after removing the projectile Dr. Mittleman
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exposed the heart to show the damage to the heart and the great vessels. (T50-9945).
Dr. Mittleman was of the opinion the bullet entered in an upward trgjectory going to
the left. (T50-9949). The bullet traveled from right to left and dightly upward and
forward. (T50-9960).

The doctor testified that “whatever dismembered this part of the body” was a
straight instrument going through the bone. (T50-9976). The doctor was unableto say
the bush hook in evidence was the instrument used to dismember the body. (T50-
9988). He did testify that the bush hook which had been admitted into evidence
(State’ s Exhibit 184) was an instrument “ consistent” with the sites of dismemberment.
(T50-9963-64). Therewasno evidence on the body to show how far away thegunwas
when it was fired. (T50-9998).

Defense counsel objected to the gruesome medical examiner photographs as
cumulative and unduly prejudicial (T50-9897). The doctor’ s photographs showed the
heart exposed by the doctor (T50-9899), ametal probe which had been run through the
body to demonstrate the actual path of the bullet (T50-9897), and pictures of the bush
hook being along side severed body parts. (T50-9909).

Firearms expert Thomas Quirk testified that the imperfections on the aluminum
jacket were caused by firing from the firearm seized from the defendant’ s residence to
the exclusion of all other weaponsin the world. (T51-10043).

After thestaterested (T51-10043), Mr. Chavez moved for judgment of acquittal.
Defense counsel specifically argued the state’ s failure to establish a corpus delicti for
the crime of sexual battery. (T51-10045-51).

d. Thecasein chief of the defense.

Defense counsel presented the defense described above. Locksmith Wilson
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Moncada testified that there was no gun visible when he opened the trailer for the
Scheinhauses. Edward and Susan Scheinhaustestified asto their actions. Several law
enforcement officers, including Detective Dangler and Firefighter Fernandez testified
to the Scheinhauses' contradictory statements concerning the planters. FBI special
agents Lund and Hexter testified about how Susan Scheinhaus protected her son.
Special agentsL und and Hexter testified that they wereexcluded from theinterrogation
of Mr. Chavez by Metro-Dade police.

Juan Carlos Chavez testified that Ed Scheinhaus had killed Samuel James Ryce.
Mr. Chavez described his arrest and interrogation. Mr. Chavez testified that on 6
December when he got out of the car, he heard people's voices yelling it was the
police. (T52-10338). Mr. Chavez said that one of the people came up behind him and
forced him to the ground and searched him. (T52-10338-39). Detective Murias
handcuffed him and put him in acar. Muriastold him “not to do anything stupid” or
he would be shot. (T52-10340).

Mr. Chavez testified that at the police station Detective Murias asked him if he
had anything like a handbag, a backpack or study materials. (T52-10344). When Mr.
Chavez said he did not, Murias told him his memory wasn’'t so good, because they
found abackpack or abook baginsidehistrailer. (T52-10345). Mr. Chavez told them
that they were probably looking in the wrong trailer (T52-10345), but they said no.
The detectives told him that the horse ranch he went to each day was close to where
the Rycefamily lived. The police suggested that perhapsthe child was attracted by the
horses and had gonein and forgotten the bag. (T52-110346-47). The policewould not
listen to hisanswers and kept returning to the same subject over and over again. (T52-

10347). Eventualy, Mr. Chavez gave in and said okay, if that makes sense to you
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okay, fine, perfect. (T52-10348). Hetold the officersthat he had found the book bag,
though thiswas not true. (T52-10349). Hetold the officers hewastired, but they just
continued with another question. (T52-10356). He told them he did not know the
child, but the officers accused him of lying. (T52-10357).

Mr. Chavez testified that he was taken from one windowless room to another
(T52-10358) and felt like it was the same thing as being in Cuba with the police. At
some point he sat on the floor and stretched out his legs, only to be aroused by
Detective Diaz. Diaz lammed his jacket down and yelled at him to get up off the
floor, saying “Put your ass on that fucking chair! No more Mr. Nice Guy!” (T52-
10359). The police began banging on the table and threatening him. (T52-10359).
The detectives showed Mr. Chavez the book bag, handing him the books and asking
himto check and seeif herecognized them. (T52-10363-64). Mr. Chavez had already
told the officersthat it was not his book, but they insisted that he check the book. He
took the book and leafed through it. (T52-10365).

Mr. Chavez had no idea how long he had been interrogated at this point. (T52-
10380). He told the officers that he was tired, but everything he told them they
declared alie. Chavez told them that he needed time to think and rest. (T52-10380-
81). Then hetold the officers a lie about an accident that occurred. He thought they
would verify the story was false and the officers would realize that he knew nothing
about the disappearance of the child. (T52-10381). The police had him writethe story
out. (T52-10381-82). Ashewrote, the officerswould correct him, and hewould write
it again. (T52-10383).

Mr. Chavez testified that he had been deprived of deep and was only allowed
to rest for brief periods while the officers were out of the room. (T52-10390).
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Eventually the police told him that somebody had been sent to examine the gate and
that they knew his story was not true. The officer was yelling, and Mr. Chavez was
upset aswell. (T52-10400). The officer told Chavez he had run out of patience and
they would get the truth out of him by pulling his tongue out in pieces or squeezing his
testicles or whatever, but they were not going to leave him on the street and would ship
him back to Cuba. (T53-10401).

Mr. Chavez tried other false stories, still hoping that the police would realize he
did not know anything. He told them the Ivan story. (T53-10402). He feared telling
them the truth because Ed Scheinhaus would point the finger back at him. Aboveal,
Mr. Chavez feared being sent back to Castro’s Cuba. (T53-10403).

Finally, Mr. Chavez tried to tell the police about Ed Scheinhaus, but Detective
Estopinanrefused tolisten. Estopinan slammed thetable and said hewassick and tired
of looking at Chavez’ face. (T53-10404). The detectivestold Mr. Chavez that if he
stayed in the United States it would beto sit in the electric chair. He told them that he
would prefer the electric chair to being sent back to Cuba. (T53-10404). The police
then had him write the note about the death penalty. (T53-10405).

Another detectivetold Mr. Chavez that he had never seen Mr. Estopinan in such
abad mood. (T53-10405-06). He told Mr. Chavez that he would get Estopinan to
forget about calling Immigration if Chavez would tell him where the body was. Mr.
Chavez was not positive, but he was pretty sure it was in the planters. (T53-10407).
Mr. Chavez testified that at this point in the interrogation process he had not slept at
all, that he was feeling bad, and was sick to his stomach. The last time he had seen
daylight waswhen he was at the horseranch. (T53-10409). Hedidn't even know what
day it was, never mind what time it was. (T52-10377). Toward the end of the
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guestioning the officersasked detailed questions. They would stop himand correct him
or tell him to change parts of the story. (T53-10410-11, 10417).

The defense rested. The court denied the renewed motion for judgment of
acquittal on the sexual battery count. (T53-10439-41). On rebuttal, the state called
Sergio Cabrer, Ed Scheinhaus' house arrest officer. (T53-10516-30). The state also
recalled detectives Diaz, (T53-10530), Murias, (T53-10533), and Estopinan, (T53-
10536). Each denied that they had abused or coerced Mr. Chavez. They also denied
showing Mr. Chavez the book bag or suggesting stories to him.

e Closings, deliberation, and verdict.

During deliberations, the jury asked for the transcript of Detective Estopinan’s
testimony. (T54-10768). The jurors were particularly interested in Estopinan’s
testimony concerning Mr. Chavez’ brother. (T54-10769). Therelevant portionsof the
transcripts requested were published to the jury. (T54-10785). The jury returned a
verdict of guilty as charged on all counts. (T54-10793-94).

f. Sentencing.

The court conducted a case management on 07 October 1998 (T55-10803) and
againon 22 October 1998, i ssues of the Defendant’ s presence and witness coordination
were discussed. (T55-10812). On 26 October 1998 the sentencing proceedings
commenced. The defense timely objected to the heinous, atrocious, and cruel
aggravator (T55-10846, T55-10848), whichwasoverruled. (T55-10854). Thedefense
objectedtotheavoiding arrest aggravator (T55-10858), and the victimimpact evidence
(T55-10859). The state called the parents of the victim, Claudine Ryce (T55-10890)
and Donad Ryce (T55-10913) and rested. (T55-10925). The defense caled the

mother of Juan Carlos Chavez, Mireya GarciaMendez, Pedro Carballo, a classmate
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of Chavez from eleven and twelve years old. The defense also called Lieutenant
Quinoa of the Dade County Jail; Seberiana Matos, of Miami, who had rented aroom
to Juan Carlos Chavez; Delia Luco (T55-10973) who knew Juan Carlos Chavez from
renting from her mother. Juan Carlos Chavez was personally addressed. The court
determined Mr. Chavez did not wish to testify in this phase of the proceeding. (55-
10980-81). The jury were released (T55-10984) and counsel went over the jury
instructions with the court. (T55-10984-T56-11011).

On Tuesday, 27 October 1998, counsel for the state (T56-11026) and counsel
for the defense (T56-11049) gave closing arguments. Counsel for the state reminded
the jury they were “not asked to pass sentence,” that responsibility was solely the
burden of the court. (T65-11032). Counsel for the defenseimmediately objected, and
the court responded by immediately giving a cautionary instruction. 1d. At the
conclusion of the argument, counsel for the defense moved for amistrial (T56-11048)
whichwasdenied. 1d. Counsel for the defense proceeded with closing argument (T56-
11049) followed by ajury charge conference. (T56-11067). Counsel objected to the
In-the-course-of-the-kidnapping aggravator, the heinous, atrocious, and crue
aggravator (T56-11061), as well as doubling. (T56-11062). The objections were
overruled (T56-11063), and the court then instructed the jury. (T56-11067-73).
Counsel then renewed objections to the weighing process, the doubling (T56-11074),
heinous, atrocious, and cruel (T56-11075), avoiding arrest (T56-11075), victim impact
evidence, elimination of a witness (T56-11075-76). All objections were overruled.
(T56-11076). Thecourt then ordered that the namesand other information of thejurors
be made public. (T56-11080). Thecourt went into recessat 11:22 am. At 12:43 p.m.

the jury returned an advisory sentence verdict recommending the imposition of the
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death penalty by avote of twelve to zero. (T56-11085). The jury were polled (T56-
11086), and then excused at 12:54 p.m. (T56-11091).

A Spencer* hearing was set for 10 November 1998. (T56-11090). Thestateand
the defense filed sentencing memoranda (R40-8956-72; R41-9086-9108; T56-11093-
11123) and the case came on for sentencing on 23 November 1998, at which time the
court imposed the sentence of death (T56-11124-37) in accordance with its order on
file. (R41-9073-83).

D. SUMMARY OF ARGUMENT

1. The police arrested the Appellant without probable cause, and the
subsequent statements of the A ppellant should have been suppressed asthe fruit of the
poisonous tree. Thetrial court erred in finding that the Appellant was not arrested on
06 December 1995, when agents of the FBI and the Metro-Dade Police Department
rushed him, with guns drawn, as Mr. Chavez got out of the truck. The agents ordered
Mr. Chavez to get on the ground, face down, with hisarms out to hisside. Mr. Chavez
was searched. Numerous law enforcement agents were present, many wearing
bulletproof vests. Mr. Chavez' decision to accompany the officers to the homicide
department was nothing more than a reasonable acquiescence to authority. A person
of reasonable caution would not have felt free to leave or to refuse the officers
requests to accompany them to the police department. The police lacked probable
cause to arrest Mr. Chavez based solely on the statements of Susan Scheinhaus
regarding finding the book bag in Mr. Chavez' trailer.

2. Mr. Chavez' subsequent incriminating statements should have been

‘Spencer v. State, 615 So.2d 688 (Fla. 1993).
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suppressed by the trial court as they were obtained in violation of the Fifth and
Fourteenth Amendments to the United States Constitution and Article |, Section 9, of
the Constitution of the State of Florida. The interrogation occurred over an
extraordinary period of time, 54 hours. During the first 30 hours of the interrogation,
Mr. Chavez was not allowed to sleep. When he was finaly allowed to sleep, Mr.
Chavez had been awake for morethan 40 hours. During theinterrogation, Mr. Chavez
was given two polygraph exams in the early morning hours. Mr. Chavez was also
subjected to the* Christian burial technique” on two occasions, and after each one, Mr.
Chavez made an incriminating statement. Mr. Chavez' alienage, lack of experience
withthe United Statescriminal justice system, and hislimited understanding of English,
led to the involuntary statements.

3. Thetrial court erred in denying the motion to suppress evidence filed by
thedefense. Specificaly, thetria court erredinfinding that the oral and written waiver
of the right to a first appearance hearing was knowing, intelligent, and voluntary.
Additionally, the delay in bringing Mr. Chavez before amagistrate in atimely manner
induced his subsequent incriminating statements, and interfered with his right to the
assistance of counsel guaranteed by the Fifth and Sixth Amendments to the United
States Constitution and Article 1, Sections 9 and 16, of the Florida Constitution. Rule
3.130, Florida Rules of Criminal Procedure requires that an accused, in custody, be
brought before a magistrate within 24 hours of arrest. Mr. Chavez was not brought
before amagistrate until after his 50-plus hour interrogation was concluded. Thedelay
was motivated by law enforcement to gather additional evidence to justify the arrest.
The delay aso prevented a timely appointment of counsel. An assistant public
defender had, during Mr. Chavez' interrogation, attempted to contact Mr. Chavez but
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was denied contact.

4, Thetrial court erred when it reversed a previous decision that prohibited
photographing jurorsin the courtroom. Thetria court did not afford defense counsel
the opportunity to present evidence to support the court’s previous order in that two
prospective jurors expressed reservations during voir dire about being photographed
during thetrial. Defense counsel detailed the expansive publicity that surrounded the
case, and that the public defender’ s office had received death threats concerning the
case. Thepreviousorder entered by thetrial court was not defective; the order did not
act as a prior restraint because that ruling did not prohibit the media from publishing
what it obtained. Thetrial court erroneously reversed itself based only on speculation
and not the facts as they existed.

5. Thetria court erred in admitting a blood-stained mattress. The blood on
the mattress did not come from either the victim, Jmmy Ryce, or Mr. Chavez. The
source of the blood could not be identified. The evidence was not relevant to any
material issue, and contrary to the state's argument, the mattress did not corroborate
Mr. Chavez' statements. Furthermore, if the mattress had any probative value, it was
far outweighed by its prgudicia impact. With the admission of the mattress, the jury
was free to speculate that Mr. Chavez had murdered others unknown at the trailer.

6. The tria court erred in denying Mr. Chavez’ motion for judgment of
acquittal to the capital sexual battery charge. The motion was well-taken in that the
state failed to establish the corpus delicti of the charge. The only evidence of sexua
battery introduced by the state was the last of a string of conflicting statements made
by Mr. Chavez tothepolice. Corpusdelicti requiresproof independent of aconfession

that the crime was committed.
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7. The admission, over timely objection, of numerous cumulative and
gruesome photographs of the decomposed body of thevictim that the medical examiner
had re-assembled, wasin error. The photographswereirrelevant and too inflammatory
in that it created undue prejudice in the minds of the jury.

8. Thetrial court erred asto several capital sentencing issues. Firt, thetria
court erred in denying adefenserequested jury instruction on “ doubling” of the“in-the-
course-of-a-kidnapping” aggravator. Doubling occurs when aggravating factors refer
to the same aspect of the crime. Based on thejury instructions at the guilt phase of the
tria, the jury based its conviction for first degree murder on the felony murder theory
with kidnapping as the underlying felony. Therefore, the penalty phase instruction
regarding kidnapping allowed the jury to improperly “double’ the same aspect of the
crime. Furthermore, the penalty phase instruction was unsupported by the record in
that the evidence was solely from Mr. Chavez' statements to the police.

Second, thetrial court improperly instructed thejury, and in error considered as
a factor in its sentence, the avoid-arrest aggravator. In order for the aggravator to
apply, the state must prove beyond areasonabl e doubt that the sole or dominant reason
for the murder was the elimination of a witness. The evidence in this case falls far
short of that standard. Theonly evidence again camefrom the contradictory statements
of Mr. Chavez. Inthe statement relied upon by thetrial court in giving the instruction,
Mr. Chavez described the homicide as occurring in a spontaneous manner. NoO
evidence was presented that Mr. Chavez planned to kill Jmmy Ryce solely for the
purpose of witness elimination. The evidence instead established that Mr. Chavez
planned on letting Jimmy Ryce go at some point. The shooting occurred when the

victim tried to run out of the trailer when a possible police helicopter was flying
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overhead. The shooting then occurred instantaneously and was not a premeditated or
calculated act.

Third, the trial court erred in giving the standard heinous, atrocious, or cruel
aggravating circumstance jury instruction. Insufficient evidence was adduced to
support the instruction outside of the incriminating statements made by Mr. Chavez.
Additionally, the instruction is unconstitutionally vague and overbroad.

Fourth, the imposition of the death penalty violates the prohibition against cruel
and unusual punishment, in violation of the Eighth and Fourteenth Amendmentsto the
United States Constitution. Mr. Chavez, whileacknowledging the position of the Court
as to this issue previoudly, urges the Court to adopt the reasoning and position
steadfastly advocated by the late Supreme Court justice Thurgood Marshall who
believed that the imposition of the death penalty in all cases violated the Eighth
Amendment.

Lastly, Mr. Chavez chalenges the constitutionality of Section 921.141(7),
Florida Statutes, which permits the introduction of victim impact evidence in capital
cases. The statute leaves both judge and jury with unguided discretion which may lead
to the imposition of the death penalty in an arbitrary and capricious manner. The
statuteisvague and overbroad. Victimimpact evidence aso violates due process, and
infringes upon the exclusive right of the Court to regulate practice and procedure
pursuant to Article V, Section 2, Florida Constitution.

E. ARGUMENT AND CITATIONSOF AUTHORITY

1. The police arrested Juan Carlos Chavez without probable cause in
violation of the Fourth and Fourteenth Amendments to the United States

Constitution and Article I, Section 12, of the Florida Constitution, and the
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subsequent statements of the defendant should have been suppressed.

The Fourth Amendment protects the “right of the people to be secure in their
persons ...” Therefore, anillegal arrest or other unreasonable seizure of apersonisa
violation of the Fourth Amendment. In United States v. Mendenhall, 446 U.S. 544,
100 S.Ct. 1870, 64 L.Ed.2d 497 (1980), the court announced what would become the
standard for an arrest, “a person has been ‘seized’ within the meaning of the Fourth
Amendment only if, in view of all the circumstances surrounding the incident, a
reasonabl e person would have believed that hewasnot freetoleave.” SeealsoFlorida
v. Royer, 460 U.S. 491, 103 S.Ct. 1319, 75 L.Ed.2d 229 (1983) (officers held
defendant’ sticket, luggage and identification and thus as a practical matter, defendant
was under arrest because he was not free to go.)

In California v. Hodari D., 499 U.S. 621, 111 S.Ct. 1547, 113 L.Ed.2d 690
(1991), the Supreme Court further defined an arrest. The Court concluded that an
arrest is “the quintessential ‘seizure of the person’ under our Fourth Amendment
jurisprudence” and requires either physical force or, where that is absent, submission
to the assertion of authority. 1d., at 624.

Ontheevening of 06 December 1995, armed FBI agentsand Metro-Dade police
officers ran up to Mr. Chavez as he exited his pick-up truck. (R18-4037). The law
enforcement agents were wearing bullet-proof vests and Police/FBI jackets. (R18-
4037). Weapons were drawn. (R18-4039-40). The agents loudly yelled “Police.”
(R18-4038). Mr. Chavez was ordered to get on the ground, face down, with hisarms
out from his sides. (R18-4038). Two officers approached and patted Mr. Chavez
down. (R18-4039). After Mr. Chavez was searched, hewashandcuffed. Det. Murias

asked him if he would “voluntarily” accompany the officers to the homicide office.
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(R18-4064). Mr. Chavez “agreed’ to accompany the officers; he was handcuffed and
placed in the back seat of an unmarked policecar. (R18-4066). The Appellant submits
that these acts by the police clearly established an arrest and seizure for Fourth
Amendment purposes. The trial court erred in finding that Mr. Chavez “voluntarily
consented” to go to the police station. (R17-3937).°

Courtsgenerally rely on several factorsin countering consensual encounters. In
finding a consensual encounter, courts emphasize that the police “did not display a
badge or a gun, order the appellee to stop, handcuff him, use language or a tone of
voiceindicating that compliance would be compelled, nor wasthere any indication that
the encounter becamethreatening in any manner.” Statev. Livingston, 681 So.2d 762,
764 (Fla. 2d DCA 1996); Jones v. State, 658 So.2d 178, 180 (Fla. 1st DCA 1995).
Florida courts have emphasized the absence of handcuffing in finding a voluntary
encounter. See Voorhees v. Sate, 699 So.2d 602 (Fla. 1997); Brown v. State, 565
So0.2d 412 (Fla. 3d DCA 1990) (defendant sat in back seat of the officers vehicle
without restraint); Smith v. Sate, 592 So.2d 1239, 1240 (Fla. 2d DCA 1992)
(consensual encounter ended when police required defendant to place hands on hood
of car); Savagev. Sate, 588 So0.2d 975 (Fla. 1991). Another critical factor to consider
was the number of police officers involved. Mr. Chavez was faced with several
members of the FBI and several officers of the Metro-Dade Police Department. There
was an overwhelming police presence at the location when Mr. Chavez was arrested.

Anarrest, because of itsintrusive nature, must be predicated on probable cause.

Popplev. State, 626 So.2d 185, 186 (Fla. 1983); Henry v. United States, 361 U.S. 98,

34



80 S.Ct. 168, 4 L.Ed.2d 134 (1959); § 901.15, Fla. Stat. Thetest for probable cause
Is whether the facts and circumstances within an officer’ s knowledge are sufficient to
warrant a person of reasonable caution to believe that an offense has been committed.
Brinegar v. United States, 338 U.S. 160, 175-176, 69 S.Ct. 1302, 1310-11, 93 L.Ed.
1879 (1949); Milletsv. Sate, 660 So.2d 789, 791 (Fla. 4th DCA 1995). Indetermining
If probable cause exists, “thetotality of the circumstances, i.e., the whol e picture, must
be taken into account.” Statev. Ellison, 455 So0.2d 424, 427 (Fla. 2d DCA 1984). No
person of reasonable caution would have felt free to leave. No reasonable person
would have attempted to walk away. No reasonable man would have been able to
decline Officer Murias' “invitation” to accompany him to the homicide division of the
Metro-Dade Police Department.

Having established that an arrest occurred, the Court must determinewhether the
law enforcement officers had probable cause to arrest Mr. Chavez. Law enforcement
officersarrested Mr. Chavez based upon atip from Susan Scheinhaus, the owner of the
property where Mr. Chavez lived. (R18-4025). Ms. Scheinhausrelated to the FBI that
after she broke into Mr. Chavez' trailer, with the assistance of a locksmith, she had
seen Jmmy Ryce' sbook bag. (R18-4025-51). Other items purportedly belonging to
Ms. Scheinhaus, including jewelry and a handgun, were also present in Mr. Chavez’
trailer. (R18-4050).

Ms. Scheinhaus' tip, however, was not enough to justify Mr. Chavez' arrest.
The state below persisted that the defendant was not under arrest and wasfreeto leave
up until he made statements about accidentally killing immy Ryce. At thetime of Mr.
Chavez' arrest, the police had yet to corroborate Ms. Scheinhaus' story. (R18-4055).

Ms. Scheinhauswasnot adisinterested “ citizeninformant” but instead personally knew
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and employed Mr. Chavez for approximately a year; she suspected him of thefts, and
had just burglarized his trailer. Ms. Scheinhaus does not qualify as the citizen-
informant whose information is at the high end of thetip-reliability scale. See Satev.
Evans, 692 So.2d 216, 219 (Fla. 4th DCA 1997).

Because the arrest was illegal, any subsequent statements by Mr. Chavez were
the fruit of the poisonous tree and must be suppressed. See, e.g., Wong Sun v. United
States, 371 U.S. 471, 484-87, 83 S.Ct. 407, 9 L.Ed.2d 441 (1963). A subsequent
confession may only be used if intervening circumstances break the chain of causation
between theillegal arrest and confession. Taylor v. Alabama, 457 U.S. 687, 689-93,
102 S.Ct. 2664, 73 L.Ed.2d 314 (1982); Dunaway v. New York, 442 U.S. 200, 216-19,
99 S.Ct. 2248, 60 L.Ed.2d 824 (1979); Brown v. lllinais, 422 U.S. 590, 597-605, 95
S.Ct. 2254, 45 L .Ed.2d 416 (1975). The state bearsthe burden of proving by clear and
convincing evidencethat the confession wasthe product of theillegal arrest. Reynolds
v. Sate, 592 So.2d 1082 (Fla. 1992). In this case, there are no intervening
circumstances, and the statements should have been suppressed.

2. The Appédlant’s confession was involuntary and was obtained in
violation of the Fifth and Fourteenth Amendments to the United States
Constitution and Articlel, Section 9, of the Constitution of the State of Florida.

A trid court's ruling concerning the voluntariness of a confession is
presumptively correct and should not be disturbed unlessit is clearly erroneous. See
Escobar v. Sate, 699 So.2d 988, 993-94 (Fla. 1997), cert. denied, 523 U.S. 1072, 118
S.Ct. 1512, 140 L.Ed.2d 666 (1998). When, as here, however, adefendant challenges
the voluntariness of his confession, the burden is on the state to establish by a

preponderance of the evidence that the confession was freely and voluntarily given.
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See Deconnigh v. Sate, 433 So.2d 501, 504 (Fla. 1983). Thetrial court below erred
infinding that theincriminating statements made by Mr. Chavez werevoluntarily made
and admissible.

Thetest for voluntariness asks whether, under the totality of the circumstances,
the confession was a product of coercive police conduct. See Colorado v. Connéelly,
427 U.S. 157, 167, 107 S.Ct. 515, 93 L.Ed.2d 473 (1986); Traylor v. Sate, 596 So.2d
957, 964 (Fla. 1992); Sate v. Sawyer, 561 So.2d 278, 281 (Fla. 2d DCA 1990).
“Numerous factors should be weighed by the Court in conducting this analysis, such
asthe length of an interrogation, see Chambersv. Florida 309 U.S. 227, 239-40, 60
S.Ct. 472, 84 L.Ed. 716 (1940); Snipesv. Sate, 651 So.2d 108, 111 (Fla. 2d DCA
1995), whether the interrogation occurred at apolice station in police-controlled aress,
see Drake v. Sate, 441 So.2d 1079, 1081 (Fla. 1983), whether the defendant was
contacted by the police or vice versa, Orozco v. Texas, 394 U.S. 324, 29 S.Ct. 1095,
22 |.Ed.2d 311 (1969); the defendant’ sfamiliarity with the American system of justice
and U.S. constitutional rights, United Statesv. Yunis, 859 F.2d 953, 964-66 (D.C. Cir.
1988); and whether the defendant was properly and fully advised of hisMirandarights.

The court’ sinquiry into the voluntariness of the confession is separate from the
inquiry into whether the waiver of Miranda rightswasvoluntary or not. Yunis, at 961,
Sawyer, supra, at 284-85. The question of voluntariness is determined first by state
law, subject to the mandatory minimum requirements of the federal constitution.
Thompson v. Sate, 584 So.2d 198, 204 (Fla. 1989).

A confession is voluntary if: “at the time of making the confession the mind of
the defendant [is] freeto act uninfluenced by either hopeor fear.” Brewer v. Sate, 386

So0.2d 232, 235 (Fla. 1980), quoting Harrison v. State, 152 Fla. 86, 91, 12 So.2d 307,
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309 (Fla. 1942). Conversdly, “[T]he confession should be excluded if the attending
circumstances, or the declarations of those present at the making of the confession are
calculated to delude the prisoner asto histrue position or to exert improper and undue
influenceover hismind.” 1d.; seealso, Malloyv. Hogan, 378 U.S. 1, 7, 84 S.Ct. 1489,
12 L.Ed.2d 653 (1964); Bramv. United Sates, 168 U.S. 532, 542, 18 S.Ct. 183, 42
L.Ed. 568 (1897).

“Determination of whether astatement isinvoluntary ‘ requiresmorethanamere
color-matching of cases.” It requires careful evaluation of all the circumstances of the
interrogation.” Mincey v. Arizona, 437 U.S. 385, 401, 98 S.Ct. 2408, 57 L.Ed.2d 290
(1978); see also Gaspard v. Sate, 387 So.2d 1016, 1021 (Fla. 1st DCA 1980). The
totality of the circumstances test looks at both “the characteristics of the accused and
the details of the interrogation.” Schneckloth v. Bustamonte, 412 U.S. 218, 226
(1973); see also, Thompson v. State, 548 So.2d 198, 204 (Fla. 1989). The state bears
the burden of proving that Mr. Chavez' confession was knowing, voluntary, and
intelligent. Roman v. State, 475 So.2d 1228, 1232 (Fla. 1985); Brewer, supra, 386
So.2d at 236.

a. The extraordinary length of Mr. Chavez' interrogation (over 54
hour s)isasignificant factor theCourt should consider in deter miningwhether the
statements made by Mr. Chavez wer e voluntary and not improperly coer ced.

The Appellant was taken into custody by agents of the FBI and the Metro Dade
Police Department at approximately 7:35 p.m. on 06 December 1995.° Law

Thegpedlant
for purposss of the Fourth and Afth Amendment to the Uniited Staites
CorstitLiionwhen tiepolice nitial ly gaarcedsd himon G Dsocaricer lbnwes
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enforcement agents rushed Mr. Chavez as he got out of histruck in front of histrailer.
Guns were drawn and Mr. Chavez was ordered to get on the ground. (R18-4037-40).
Mr. Chavez complied, and law enforcement agents searched Mr. Chavez for weapons.
(R18-4039-40). Mr. Chavez then“voluntarily”’ went with Metro Dade officersMurias
and Diaz, while handcuffed, to homicide headquarters. (R18-4064). This began a
period of continuous police custody for more than 54 hours, most of which was spent
being interrogated by rotating groups of detectives, in asmall room equipped only with
atable and chairs.

From the time Mr. Chavez was taken into custody, he was not allowed to sleep
or rest until approximately 30 hours later during the early morning of 08 December
1995.%2 (R18-4130). During the 30 previous hours, Mr. Chavez was interrogated by
at least two different teams of officers. Detectives Murias and Diaz, and Estopinan and
Goldston. Mr. Chavez was al so subjected to two different polygraph testsadministered
by police officer Thomas Mote. (R18-4084). The polygraphs were given during the
early morning hours of 07 December.

During approximately the first 18 hours, Mr. Chavez denied responsibility for
the disappearance or death of Jmmy Ryce. After 18 hours of interrogation, Det.

Nnot a consensual police/citizen contact. See issue 1, suprz«

TheAgeellant contends that aperson of reesornsble cautioninhis
poatonwwould notihaefeltiree to dsregard thepolice officer
he accompany them to headquarters. See issue 1, supra.

MIr.Chavez had been working all day on 06 December. Testimonny
est=blded thaet Wi
to sleep. (R19-4301).
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Estopinan said that Mr. Chavez admitted that he accidently killed Jimmy Ryce at the
horse farm. (R18-4104). The final “confession” does not come until sometime after
8:05 p.m. on 08 December, some 48-plus hours after Mr. Chavez was originaly
detained. (R19-4505). Inbetweenthosetwotimeframes, theofficerstestified that Mr.
Chavez gave at least two more versions of how Jimmy Ryce died.

The police officers who testified at the hearing on the Motion to Suppress
testified that Mr. Chavez was cooperative, and in fact, some said he was very
cooperative. (R18-4177,4292; R19-4403, 4476). It isincredul ousthat asuspect who
Is “cooperating” requires 30 hours of slegp-deprived interrogation in order to gain a
confession. Thesheer length of theinterrogationin thiscase combined with theequally
extreme length of time Mr. Chavez was denied sleep, is strong proof of an involuntary
and coerced confession. See Chambersv. Florida, supra, at 239-40 (defendant held
in custody for one week culminating in all-night interrogation); Binns v. State, 344
S.W.2d 841, 843 (Ark. 1961) (quoting ABA report that provided “[i]t has been known
since 1500 at |east that deprivation of slegp isthe most effective torture and certain to
produce any confession desired.”); Spradley v. Sate, 442 So.2d 1039, 1042-43 (Fla.
2d DCA 1983) (deprivation of deep during one night of interrogation); Hawthorne v.
Sate, 377 So.2d 780 (Fla. 1st DCA 1979) (deprivation of sleep for 36 hours).

In Sate v. Sawyer, 561 So.2d 278 (Fla. 2d DCA 1990), the court affirmed the
granting of a motion to suppress a confession in which the interrogation lasted
continuously over 16 hours, from approximately 4:10 p.m. until approximately 9:30
am. the following morning. 1d., at 283. Mr. Chavez' interrogation, to the point he
was allowed deep, lasted twice that long. The court in Sawyer held that Sleep

deprivation is a factor that may lead to an involuntary confession. Id., at 288. The
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Sawyer court also found that the defendant’ s confession was the product of several
cadres of police officers continuously interrogating Sawyer for 16 hours. 1d., at 290-
291. Finally, the court found the use of the polygraph and the subsequent “failure” by
the defendant contributed to the involuntary confession. Id., at 290-91. The Sawyer
opinion also noted that one of the officers involved advised a sergeant that Sawyer
might be too tired from undergoing long hours of interview and accusation for a
polygraph to be accurate and suggested the test be delayed for a day or two. Id., at
290. Sawyer wasgiven thetest at 9:00 p.m., only 5 hours after hisinterrogation began.
Mr. Chavez was given two polygraph tests beginning five hours after hewastakeninto
custody, but the tests did not begin until after 1:00 am. (R18-4084).

The coercive elements faced by Mr. Chavez during his 54-hour interrogation
were much more severe than those suffered by the defendant in Sawyer. The Court
should cast a doubtful eye towards the officers' testimony that Mr. Chavez remained
alert when he had not slept for 40 hours. The Court must question the candor of the
officers who testified that Mr. Chavez was cooperative throughout the interrogation
when those same officers admit it took 18 hours of nearly continuous interrogation
before Mr. Chavez admitted involvement in Jmmy Ryce's death. The picture of an
alert and cooperative witness who volunteered to answer questions that the officers
attempted to paint at the suppression hearing is ssimply not supported by the facts.

b.  The police on at least two occasions subjected Mr. Chavez to the
“Christian burial” ploy in order to induce a confession.

The Court has previousdly held that the use of the* Christian burial technique’ by
law enforcement personnel is unquestionably a blatantly coercive and deceptive ploy.

Hudson v. Sate, 538 So.2d 829, 830 (Fla. 1989); Roman v. Sate, 475 So.2d 1228,
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1232 (Fla. 1985). Law enforcement in this case, on at least two different occasions,
employed the “Christian burial technique,” and both times it precipitated an
incriminatory statement from Mr. Chavez.

Firstly, on 07 December, shortly after 3:45 p.m. (R19-4453), while Mr. Chavez
wasridinginacar with Det. Estopinan and Piderman, Det. Estopinan pleaded with Mr.
Chavez that the“family of immy Ryce, meaning hismother and father, need to recover
Jmmy Ryce. He needsto be properly buried. | wasbasically pleading with him so he
needed to tell us, so we could recover the body.” (R19-4454). At that point in time,
Mr. Chavez had been in continuous custody and subject to nearly continuous
interrogation for over 20 hours, including an all-night session when two polygraphs
were administered. Mr. Chavez had only admitted, at that point, that he was
responsiblefor the accidental death of Jmmy Ryce. (R18-4104). Mr. Chavez had told
the police that he had left the body of JJmmy Rycein abarrel in the back of a pick-up
truck. However, in direct response to Det. Estopinan’s Christian burial plea, Mr.
Chavez told the officers that they all should go back to the homicide office because
“Jimmy Ryce no longer exists.” (R19-4454).

Det. Estopinan employed the* Christian burial technique’ asecondtime. On 08
December, sometime between 3:30 p.m. and 6:30 p.m., Det. Estopinan again pleaded
with Mr. Chavez to tell him where the body isin order “for the family to recover him
to properly bury him, and | actually pleaded with him to tell mewhere hewas.” (R19-
4498). At that point, Mr. Chavez had been in continuous police custody and subject
to nearly continuous interrogation for approximately forty-four to forty-seven hours.
Approximately two hours later, sometime after 8:05 p.m. (R19-4504-06), Mr. Chavez

gave the final version of the confession. (R19-4506).

42



While in Hudson, supra, and Roman, supra, the Court found the use of the
Christian buria technique insufficient to make an otherwise voluntary statement
inadmissible, Mr. Chavez’' caseisdistinguishable. The defendant in Roman was only
interrogated for approximately 3% hours prior to his confession, which occurred
sometime after 10:00 p.m. 1d., at 1230. In Hudson, there was no apparent issue asto
length of interrogation, the use of polygraphs, or any of the other coercive factors
present in Mr. Chavez' case. When combined with the extraordinary length of the
interrogation and the sleep deprivation, the two polygraph tests, Mr. Chavez' lack of
experience with the United States system of justice and constitutional rights, his poor
English, the interrogation occurring mostly in a small and confined room with only a
table and chairs, the use of the Christian burial technique in this case is sufficient to
make Mr. Chavez' confession involuntary.

C. L aw enfor cement officersfailed to properly advisethe Appellant of
his Miranda rights, in violation of the Fifth and Fourteenth Amendmentsto the
United States Constitution and Article I, Section 9, of the Florida Constitution.

Before a defendant may make a proper, valid waiver of Miranda rights, the
police must fully inform the defendant of the nature of the rights to be waived. Both
the Federal and Florida constitutions require police to inform a suspect of hisright to
confer with counsel before submitting to interrogation. See Miranda v. Arizona, 384
U.S. 436, 470, 86 S.Ct. 1602, 16 L .Ed.2d 294 (1966); Traylor v. Sate, 596 So.2d 957,
970 (Fla. 1992). Law enforcement officers used adefective Miranda waiver form that
neglected to inform the Appellant Chavez of his right to consult with counsel before
submitting to questioning. Therefore, all statements obtained as aresult of theinvalid

waiver should have been suppressed.



The standard printed form used by law enforcement officers before the
guestioning of the Appellant was the Metro-Dade Warning form. Regarding the right
to consult with counsel, the Metro-Dade form neglects to completely inform an
interrogation target of hisrights: “If you want alawyer to be present during questioning
at this time or any time hereafter, you're entitled to have a lawyer present.” The
Appellant was read the rights form in Spanish, and the provision regarding the right to
have counsel present was trandated for the Appellant by Det. Juan Carlos Murias: “If
you walit for an attorney to be present during theinterrogatories or at thistime, or from
here on, you have the right to have an attorney present, do you understand this right?’
(R18-4246).

The Miranda warnings as administered to the Appellant are deficient because
it failed to advise the Appellant that he had the right to consult with counsel before
submitting to questioning. Miranda rights include the distinct rights to both consult
with an attorney before questioning and to have counsel present during questioning.
See Duckworth v. Egan, 492 U.S. 195, 204, 109 S.Ct. 2875, 106 L.Ed.2d 166 (1989).
The Florida Constitution independently requiresthat adefendant be advised of boththe
right to consult with an attorney before questioning, and theright to the presence of an
attorney during questioning. InTraylor, supra, the Supreme Court of Floridaheld that
Articlel, Section 9, of the Florida Constitution requires that a defendant be advised of
the right to “alawyer’s help” 596 So.2d at 957. The “right to alawyer’s help,” the
Court explained, “means that the suspect has the right to consult with alawyer before
being interrogated and to have the lawyer present during the interrogation.” Id., n.13.

The failure to completely and properly warn a defendant of the right to the
presence of counsdl isfatal. In People v. Snaer, 758 F.2d 1341 (9th Cir. 1985), the
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Ninth Circuit opined:

The right to consult with an attorney before questioning is significant
because counsel can advise the client whether to exercise his right to
remain completely silent, or, if he chooses to speak, which questions to
answer or how to answer them. Thus, it is extremely important that a
defendant be adequately warned of this right.

In Shaer, the Ninth Circuit held that the written waiver form wasinadequate, but
that the defendant made a valid waiver because the police had properly explained the
right to the presence of counsel orally. 1d. The California Supreme Court reached the
same result in People v. Kelly, 800 P.2d 516, 526 (Cal. 1990).

The Appellant was never properly advised of his right to consult with counsel
before submitting to interrogation. Had the Appellant been properly advised, he may
very well have elected to consult with counsel prior to submitting to questioning. The
absence of a proper Miranda warnings nullifies the subsequent waiver, and thus, any
statements obtained from the invalid waiver should have been suppressed.

d. TheAppédlant’sconfession wasobtained in violation of Mirandabecause
law enfor cement officer sfailed to scrupulously honor the unequivocal invocation
of theright to remain silent by the Appellant.

The right of a criminal defendant to cease custodia interrogation is absolute.
Once adefendant hasinvoked hisright to silence, the invocation must be scrupulously
honored by the police. Michigan v. Mosley, 423 U.S. 103, 96 S.Ct. 321, 46 L.Ed.2d
313 (1975). The state bears a heavy burden of proving that the police scrupulously
honored the invocation of the right to remain silent, and to prove that the defendant
subsequently initiated a different conversation with law enforcement to waive his

invoked right. State v. Belcher, 520 So.2d 303 (Fla. 3d DCA 1988).
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The critical factorsin determining whether the police scrupulously honored the
invocation of the right to remain silent include: (1) whether the police ceased the
interrogationimmediately upon request; (2) whether the questioning was resumed only
after a significant amount of time had passed; (3) whether fresh Miranda warnings
were provided; and (4) whether the later questioning was restricted to a crime that had
not been the subject of the initia interrogation for which the right to silence was
invoked. Mosley, 423 U.S. at 104, 96 S.Ct. at 326.

“[A] suspect ‘clearly’ invokestheright to cut off questioning when areasonable
person would conclude that the suspect has evinced a desire to stop the interview.”
Sate v. Owen, 696 So.2d 715, 722 (Fla. 1997) (SHAw, J., concurring). Justice Shaw
continued:

Given [Florida's rich cultural] diversity, it is unrealistic to expect each
Floridian to invoke his or her constitutional rights with equal precision.
Such an expectation might make sense in a homogeneous region of the
country like the Midwest but is untenable here. Many Floridians have
little formal schooling, speak broken—or no—English, or have emigrated
from societies where the rules governing citizen/police encounters are
vastly different from ours.

Id., at 721-722.

The Appellant further invoked his right to silence when he informed police that
he did not want to make any further statements unless the police could guarantee that
he would be executed within the next week. The police could not lawfully meet the
condition requested by the Appellant, and the interrogation should have ceased at that
point. See Smithv. Endell, 860 F.2d 1528, 1531-1532 (9th Cir. 1988); Connecticut v.
Barrett, 479 U.S. 523, 529, 107 S.Ct. 828, 93 L.Ed.2d 2920 (1987). The state cannot
meet its heavy burden of showing that the police scrupul ously honored the unequivocal
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requests of the Appellant to cease interrogation. Because the police disregarded the
invocations without any attemptsto clarify, the statements elicited subsequently to the
Invocations must be suppressed.

e The Appellant’s alienage, lack of prior experience with the United
States criminal justice system, and limited understanding of English led to the
involuntary confession.

Mr. Chavez' poor language skills and lack of knowledge of the American lega
system are relevant factors in determining whether he validly waived his rights or
understood Miranda. See United States v. Fowler, 476 F.2d 1091, 1093 (7th Cir.
1973) (defendant’s young age and lack of experience in the criminal justice system
relevant in determining whether avalid waiver); United States v. Fung, 780 F.Supp.
115, 116 (E. D. NY 1992) (defendant’ s poor language skills and lack of knowledge of
the American lega system were sufficient to indicate that she did not understand her
Miranda rights even though she read aloud those rightsin her native language); United
Satesv. Yunis, 859 F.Supp. at 964-66, (noting that “anindividual’ sforeign background
seems especially pertinent to the knowing quality of a waiver”); United States v.
Higareda-Santa Cruz, 826 F.Supp. 355, 360 (D. Or. 1993) (granting motion to
suppress based on involuntariness of waiver because of defendant’s background,
experience, conduct and language difficulties); United Satesv. Kim, 803 F.Supp. 352,
357-58 (D. Haw. 1992) (suppressing statements of Korean defendant with limited
understanding of English); United Sates v. Nakhoul, 596 F.Supp. 1398, 1402 (D.
Mass. 1984) (suppressing due to an incomplete understanding of Miranda rights
statements by a Lebanese national with a limited understanding of American law,

customs and constitutional rights).
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Mr. Chavez isfrom Cuba. He had only recently cometo the United States at the
time of his arrest in 1995, approximately four years. (R18-4071). A translator was
necessary for Mr. Chavez’ trial, and Det. Estopinan testified at the suppression hearing
that he believed Mr. Chavez was more comfortable conversing in Spanish. (R19-
4436). Specifically, because Mr. Chavez came from a communist and totalitarian
dictatorship, his prior experience with a court system and the police would have been
significantly different from that of someone from the United States or other democratic
nation. Certainly, Mr. Chavez could not have possibly understood what the Miranda
warnings meant to him and the rights to which he was entitled.

In Martinezv. State, 545 So.2d 466 (Fla. 4th DCA 1989), the court reversed the
conviction and sentence of the defendant because the trial court erred in denying the
defendant’s motion to suppress incriminating statements. The court found the
statements, a confession to a murder, were not voluntarily made but were the product
of coercion and intimidation. Id., at 467. Facts supporting the court’s decision were
Martinez' status as an illegal alien who had an extremely limited education. Id.
Martinez was also given a polygraph exam, after which the polygraphist accused
Martinez of having lied. |d. Despite this, Martinez held fast to his denial of having
committed the crime. |d. Nevertheless, the police persisted and eventually Martinez
confessed. Similar tactics were used against Mr. Chavez with the same results. For
al of the above reasons, the trial court erred in finding that the statements by Mr.
Chavez were free and voluntary and without coercion.

3. The delay of thefirst appearance for Juan Carlos Chavez deprived
the defendant of his congtitutional right to counsel.

The Appellant maintains that the trial court committed reversible error by
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denying themotionto suppressevidencefiled prior totria on hisbehalf (R16-3535-54)
and preserved consistently through trial. Thetria court erred in finding that the ora
and subsequent written waiver of the right to afirst appearance hearing was knowing,
intelligently, and voluntarily made. The waiver, produced under the direction of the
state attorney, was not signed until well after the time periods under Rule 3.130,
FlaR.Crim.P., had expired. Additionally, the Appellant maintains that the delay in
bringing him before ajudicial officer within 24 hours of custodial restraint induced his
subsequent confession and unconstitutionally interfered with hisright to the assistance
of counsdl, in violation of the Fifth, Sixth, and Fourteenth Amendments to the United
States Constitution and Article |, Sections 9 and 16, of the Florida Constitution.

a. The delay in presenting Mr. Chavez to a magistrate was
unconstitutional and was exploited by agents of the state to extend questioning
without counsel in violation of Fla.R.Crim.P. 3.130.

Rule 3.130, Florida Rules of Criminal Procedure, states, in pertinent part that
every arrested person shall be taken before ajudicial officer, within 24 hours of arrest,
at which time the magistrate shall inform the defendant of the charge and provide the
defendant with acopy of the complaint. The magistrate shall aso advise the defendant
that (1) the defendant is not required to say anything, and that anything the defendant
says may be used against him or her; (2) that the defendant has aright to counsdl, (3)
the defendant has a right to communicate with counsel, and if necessary, will be
provided reasonable means to do so. When the magistrate determines that the
defendant is entitled to court-appointed counsel and desires counsel, the magistrate
shall immediately appoint counsel.

Confessions that are improperly coerced through a deprivation of theright to a
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first court appearance within 24 hours of arrest may be a possible ground for
suppression of the confession. Johnson v. Sate, 660 So0.2d 648, 660 (Fla. 1995); Keen
v. Sate, 504 So.2d 396, 399-400 (Fla. 1987). Statements or confessions given after
24 hours have elapsed since arrest are not per seinadmissible, however, as each case
must be examined upon its own facts to determine whether a violation of Rule 3.130
has induced the subsequent confession. Keen, supra; Headrick v. Sate, 366 So.2d
1190, 1191 (Fla. 1st DCA 1978). Whereadefendant isadvised of hisrightsand makes
an otherwise voluntary statement, the delay in following Rule 3.130 must be shown to
haveinduced the confession before the confessionissuppressed. 1d; Williamsv. Sate,
466 S0.2d 1246, 1248 (Fla. 1st DCA 1985), review denied, 475 So.2d 696 (Fla. 1985).

Instead of complying with the mandate of the Supreme Court of Florida, by its
enactment of the FloridaRules of Criminal Procedure, the state connived to circumvent
therules. The police officers, under the direction of the same assistant state attorney
who prosecuted the defendant, drafted and presented to Mr. Chavez awaiver of rights.
The form of the waiver was deficient, but more importantly, the timing of the waiver
iIssignificant. Thewaiver was not drafted, was not presented, was not acknowledged,
and not executed until after the expiration of the 24-hour period provided in the rules.
This type of due process manipulation by the government is of the nature and kind
intended to be deterred by the exclusionary rule.

b.  Thedenial of a prompt judicial determination of probable causein
violation of the Fourth and Fourteenth Amendments to the United States
Congtitution, Articlel, Sections9 and 12, of the Florida Constitution, and Florida
Rule of Criminal Procedure 3.133.

The evidence against Mr. Chavez must be suppressed because the state
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deliberately denied him hisright to ajudicial determination of probable cause. Every
criminal defendant arrested without a warrant has a constitutional right to a judicia
determination of probable cause. U.S. Const. Amends. IV, X1V; Art. 1,889, 12, Fla
Const.; Gerstein v. Pugh, 420 U.S. 103, 95 S.Ct. 854, 43 L.Ed.2d 54 (1975); County
of Riverside v. McLaughlin, 500 U.S. 44, 111 S.Ct. 1661, 114 L.Ed.2d 49 (1991).
This requirement applies to Florida prosecutions. Mapp v. Ohio, 341 U.S. 117, 72
S.Ct. 118, 96 L.Ed. 138 (1951); Gerstein. The state violated this constitutional right
by denying Mr. Chavez ajudicia determination of probable cause for over 72 hours.
This Court must suppress the evidence against the Defendant as the fruit of this
constitutional violation. Weeksv. United Sates, 232 U.S. 383, 34 S.Ct. 341, 58 L .Ed.
652 (1914); Mapp; Sate v. Huddleston, 924 S\W.2d 666 (Tenn. 1996); United States
v. Leal, 876 F.Supp. 190 (C.D. I1l. 1995); Black v. Sate, 871 P.2d 35 (Okla. 1994).

The state and federal constitutions forbid the state from making arrests without
ajudicial determination of probable cause. The Fourth Amendment to the Constitution
of the United States provides:

The right of the people to be secure in their persons ... against
unreasonable searches and seizures, shall not be violated, and no
Warrants shall issue, but upon probable cause ....

U.S. Const. Amend. IVV. The Fourth Amendment requires that the probable cause
determination be made by aneutral and detached magistrate. Johnsonv. United States,
333 U.S.10, 68 S.Ct. 367, 92 L.Ed. 436 (1948). An arrest pursuant to avalid warrant
satisfies this requirement. When police officers make a warrantless arrest, they must
seek ajudicia determination of probable cause. Gerstein v. Pugh, 420 U.S. at 114,
125.

In County of Riverside v. McLaughlin, 500 U.S. 44, 111 S.Ct. 1661, 114
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L.Ed.2d 49 (1991), the court was faced with a case where criminal defendants were
deprived of their right to a probable cause determination within 48 hours of a
warrantless arrest, as dictated by California law. Riverside County had enacted a
policy by which the probabl e cause determination is combined with arraignment, both
of which must be conducted within two days of arrest. The court began its anaysis
with a discussion of Gerstein v. Pugh, 420 U.S. 103, 95 S.Ct. 854, 43 L.Ed.2d 54
(1975), which held that the Fourth Amendment requiresaprompt judicial determination
of probable cause as a prerequisite to an extended pretrial detention following a
warrantless arrest. McLaughlin, supra, 500 U.S. at 47, 111 S.Ct. at 1665. The
Appellant respectfully directs the attention of the Court to the passage where the
Supreme Court of the United States discussed what type of police conduct constitutes
“unreasonable delay” in the context of a Gerstein violation:

This is not to say that the probable cause determination in a particular
case passes constitutional muster ssimply becauseit is provided within 48
hours. Such a hearing may nonetheless violate Gerstein if the arrested
individual can prove that his or her probable cause determination was
delayed unreasonably. Examplesof unreasonabledelay aredelaysfor the
purpose of gathering additional evidence to justify the arrest, a delay
motivated by ill will against the arrested individual, or delay for delay’s
sake.

McLaughlin, supra, 500 U.S. at 56-57, 111 S.Ct. at 1670.

The state’ s arrest and detention of Juan Carlos Chavez violated Gerstein. The
state did not obtain awarrant for the arrest. Consequently, the Defendant was entitled
to apost-arrest determination of probable cause. The police never obtained aprobable
cause determination of any kind until the Defendant’ s first appearance hearing, more

than 85 hours after they arrested him. Even at that hearing, the court never determined
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whether the police had probable cause to arrest the Defendant. Instead, the state
submitted an affidavit based on evidence it obtained after the arrest by exploiting the
Gerstein violation. [See R17-3931].

Police must obtain the judicial determination required by Gerstein without
unnecessary delay. In Gerstein, the Supreme Court expressed a preferencefor arrests
supported by awarrant, but recognized that this was not always practical. 1d. at 113.
Instead, the Court “established a ‘practical compromise’ between the rights of
individuas and the redlities of law enforcement.” McLaughlin, 500 U.S. a 53. This
compromise justifies only alimited delay.

Once the suspect is in custody, however, the reasons that justify
dispensing with the magistrate’ s neutral judgment evaporate. And, while
the State' sreasonsfor taking summary action subside, the suspect’ sneed
for aneutral determination of probable cause increases significantly.

Gerstein 420 U.S. at 114. The state must afford a “probable cause determination ...
promptly after arrest.” Id. at 125.

The Supreme Court explained Gerstein’ s “promptness’ requirement in County
of Riverside v. McLaughlin. Weighing the state’s need for flexibility in structuring
pretrial proceduresagainst the Fourth Amendment rightsof criminal suspects, the Court
attempted to develop a standard that would provide guidance to judges evaluating
Gerstein violations. McLaughlin, 500 U.S. at 56. Under the McLaughlin scheme, a
Gerstein violation is presumed whenever the state delays a probable-cause
determination for morethan 48 hours. 1d. a 57. If the delay islessthan 48 hours, the
defendant must show that the delay was not justified by alegitimate reason. |d. at 56.

The McLaughlin decision permits statesto del ay probabl e cause determinations

for up to 48 hoursfor the purpose of combining those determinationswith other pretrial
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proceedings. McLaughlin, 500 U.S. at 55-57. In Florida, those pretrial proceedings
must be held within 24 hours of arrest. Fla.R.Crim.P. 3.130. Consequently, any delay
beyond 24 hours is not constitutional under the rationale of McLaughlin. Probable
cause determinations delayed even less than 48 hours may be unreasonable. Id. at 56.
A defendant need only show that the delay was not for alegitimate purpose. 1d. Any
illegitimate delay may violate a defendant’ s constitutional rights, including “delay for
delay’s sake.” 1d.

McLaughlin balances* reasonabledelay” with delay occasioned by astate’ sneed
for flexibility in arranging its post-arrest procedures, and the delay necessary to
orchestrate those procedures. |d. at 55-57. Gerstein smply stated:

Whatever procedure a State may adopt, it must provideafair and reliable
determination of probable cause asacondition for any significant pretria
restraint of liberty, and this determination must be made by a judicial
officer either before or promptly after arrest.

Gerstein, 420 U.S. 124-25 (footnotes omitted). The Supreme Court of the United
States recognized that probable cause determinations may be legitimately delayed by
“practical realities’ such as:

often unavoidabledelaysin transporting arrested personsfrom onefacility
to another, handling late-night bookings where no magistrate is readily
available, [and] obtaining the presence of an arresting officer ....

Id. at 57. TheCourt did not acknowledge any other factorsthat would legitimize delay.

Florida has taken advantage of MclLaughlin’s scope for “flexibility and
experimentation” and has chosen to incorporate the probabl e cause determination into
first appearance hearings pursuant to Florida Rule of Crimina Procedure 3.130,
wherever possible. FlaR.Crim.P. 3.133(a). Florida does not seek to combine the
probable cause determination with any other pretrial procedures. 1d. Consequently,
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thereisnolegitimate reason under McLaughlinto delay aprobabl e cause determination
beyond 24 hours, unless that delay is caused by the “practical realities’ of actualy
arranging for the hearing and determination. McLaughlin, 500 U.S. at 55-57; see Willis
v. Chicago, 999 F. 2d 284 (7th Cir. 1992) (45-hour delay unreasonable where local
system would have normally afforded probable cause determination within
approximately 24 hours).

Totheextent that Florida Rule of Criminal Procedure 3.133 authorizes probable
cause determinations up to 48 hours after arrest, it isunconstitutional. Asthe Supreme
Court noted in McLaughlin, a probable cause determination does not pass
“constitutional muster simply becauseitisprovided within 48 hours.” McLaughlin, 500
U.S. at 56. McLaughlin permits adelay of up to 48 hoursin order to incorporate the
probable cause determination with other procedures and in order to accommodate
“practical redlities.” Id. at 55-57. Floridaisnot at liberty to schedul e state post-arrest
procedures within 24 hours and then delay probable cause determination another 24
hours ssimply because 48 hours is presumptively reasonable. To do so isto sanction
“delay for delay’s sake,” in violation of Gerstein, McLaughlin, and the state and
federal constitutions. The Court should exclude the evidence the State obtained by
violating the Defendant’ s right to a prompt determination of probable cause.

C. The failure to provide Mr. Chavez a timely probable cause
determination requires suppression of his confession.

The delay in providing Mr. Chavez a first appearance before ajudicial officer
within 24 hours of arrest was motivated by a desire of law enforcement officers to
gather additional evidenceto justify thearrest. Thedelay unconstitutionally interfered
with the Defendant’ s right to counsel which would have attached by law at the first
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appearance. The unnecessary delay by law enforcement officers in bringing the
Appellant before a judge for his first appearance resulted in the deprivation of the
Appellant of hisright to counsel. In Peoplesv. Sate, 612 So.2d 555, 557 fn2 (Fla.
1992), the court opined that the knowing exploitation by the state of an opportunity to
confront the accused without counsel present is as much a breach of the obligation of
the state “not to circumvent the right to the assistance of counsel asis the intentional
creation of such an opportunity.” 1d. Well after 24 hours had passed after the
Appdllant was arrested and after the time by which counsel woul d have been appointed
at atimely held first appearance, law enforcement officersinduced an untimely waiver
of first appearance and further prevented Assistant Public Defender Edith Georgi from
seeing the Appellant and rendering assistance.

d. Theright to counse enjoyed by all persons taken into custody was
violated by keeping Mr. Chavez separated from the public defender so hisright
to counsel could affix and be asserted.

Under the Sixth Amendment to the United States Constitution, the right to
counsel for a criminal defendant attaches upon “the initiation of adversary judicia
criminal  proceedings-whether by way of formal charge, preliminary hearing,
indictment, information, or arraignment.” Kirbyv. Illinois, 406 U.S. 682, 689, 92 S.Ct.
1877, 1882, 32 L.Ed.2d 411 (1972). Courts have routinely held that the Florida
Consgtitution offers greater protection than itsfederal counterpart. State v. Douse, 448
So.2d 1184, 1185 (Fla. 4th DCA 1984). Article I, Section 16, of the Florida
Constitution guarantees the right to the assistance of counsel in al crimina
prosecutions, and Fla.R.Crim.P. 3.130 states that the right to counsel attaches at |east

as early asthe first appearance before ajudicia officer, which should be held within
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24 hours of arrest. Douse, supra at 1185. Under the Florida Constitution, the right to
counsel attaches “at the earliest of the following points. when he or she is formally
charged with a crime via the filing of an indictment or information, or as soon as
feasible after custodial restraint, or at first appearance.” Traylor v. Sate, 596 So.2d
957, 970 (Fla. 1992) (footnotes omitted). Once the right to counsel attaches and is
invoked on that particular charge, law enforcement officers cannot deliberately elicit
Incriminating statementsfrom adefendant in the absence of counsel. 1d; Owenv. Sate,
596 So.2d 985, 989 (Fla. 1992). Any statement obtained in violation of the right to
counsdl violates the Florida Constitution and cannot be used by the state. Traylor,
supra at 966.

The United States Supreme Court case Moran v. Burbine, 475 U.S. 412, 106
S.Ct. 1135, 89 L.Ed.2d 410 (1986), addresses the scenario where an attorney goesto
the police station seeking to confer with a client while an interrogation isin progress.
In Burbinethe defendant, like Chavez, eventually signed threeincul patory statements.
The court commented that the defendant was unaware at all relevant times that his
sister had retained counsel and that the attorney had contacted the police department.
Burbine, supra. Thecourt analyzed the scenario under the Fifth and Sixth Amendment,
and found that no constitutional violations occurred.

The Supreme Court of Floridahas since elaborated upon the holding of Burbine.
InHaliburtonv. Sate, 514 So0.2d 1088, 1099 (Fla. 1987), the Court recognized that the
holding in Burbine “does not disable the States from adopting different requirements
for the conduct of its employees and officials as a matter of state law.”

The Court again addressed the issue in Harvey v. State, 529 So.2d 1083 (Fla.
1988), which involved a public defender being denied access after voluntarily going to
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the jail to speak with the defendant prior to the first appearance before ajudge. The
Court held that since the public defender was not Harvey’s lawyer, law enforcement
officers were not obliged to alow the attorney confer with the defendant while he
confessed. Id., at 1085.

Smith v. Sate, 699 So.2d 629 (Fla. 1997), involved a scenario in which ajudge
appointed counsel for the defendant without his knowledge. Counsel was appointed
for the defendant at the request of the public defender before the defendant was
arrested and taken into custody. Id., a 637. The Court held that the trial judge was
required to establish the indigency of the defendant prior to appointing counsel, and
absent an indigency determination, the appointment was anullity. 1d. The Court held
that because Smith waived his Miranda rights before the interrogation, and Smith did
not invoke hisright to counsel, the statements subsequently made were voluntary and
admissible. Id., at 638. The relevant statements made by Smith occurred prior to his
first appearance before ajudge. 1d.

The Haliburton progeny have established a line of case law which is contrary
to federal congtitutional standards. The constitution’s Fourteenth Amendment
guarantee of due processincorporatesthe Sixth Amendment assurancethat the accused
inacrimina prosecution has the right to counsel. Thisimposes aduty on the state to
provide counsel to aperson accused who, because of indigency, cannot afford alawyer.
Argersinger v. Hamlin, 407 U.S. 25, 92 S.Ct. 2006, 32 L.Ed.2d 530 (1972); Inre
Gault, 387 U.S. 1, 87 S.Ct. 1428, 18 L .Ed.2d 427 (1967); Gideon v. Wainwright, 372
U.S. 335, 83 S.Ct. 792, 9 L.Ed.2d 799 (1963). Therights and privileges asserted are
fundamental inthe constitutional underpinning of the American criminal justice system.

Dickerson v. United Sates, — U.S. —, 2000 WL 807223 (2000). The Florida
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construction of Burbine denies equal protection to those similarly situated to Mr.
Chavez who cannot afford to retain counsel and allows additiona rights to those
defendants with financial resources.

4, Permitting the media to photograph the jurors and jurors faces
deprived the defendant of hisright to a fair trial.

The Appellant maintains that the trial court erred when it reversed its earlier
decision which prohibited cameras inside the courtroom from photographing jurors
during court proceedings. Thejudgereversed himself and permitted the photographing
of jurors during the voir direand trial. The reconsideration of the matter of the earlier
ruling (T43-8430) was erroneous because the trial judge failed to afford defense
counsel the opportunity to present evidence to support continuation of the previous
order prohibiting the photography of potential jurors, in the face of two prospective
jurors expressing reservations during voir dire about being photographed during their
participation in the trial proceedings. (T41-8088).

The trial court misplaced its reliance on Hernandez® On 12 January 1998,
defense counsdl filed a Motion to Protect Juror Privacy with the trial court, in which
defense counsel sought, inter alia, to prevent the photography of potential or seated
jurorsinthetrial. (R23-5363). The state adopted no position on the photography issue
inresponse. (R24-5409). Upon proper noticeto the appropriate mediarepresentatives,
the court held an evidentiary hearing on 15 January 1998. (T10-1884). Defense
counsel Andrew Stanton detailed the expansive publicity surrounding the case, and

related to the court that co-counsel Edward Koch was available to testify to his

Sunbeam Television Corporation v. State and
Hernandez, 723 So.2d 275 (Fla. 3d DCA 1998)
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receiving numerous death threats related to the case. (T10-1890). The media
representatives offered little in the way of formal objections to the original order
prohibiting photography of jurors. [Channel 7: “We don’t object to either of these
conditions.” (T10-1892)]. [Channel 6: “[I]t's my client’s practice generally not to
photographjurors...” (T10-1892)]. [Miami Herald: “[1]tisthejournalistic practice not
to photograph the jurors ...” (T10-1894)].

Following the presentation of the positions by the mediarepresentatives, defense
counsel reminded the court that the order sought did not invol ve the prohibition against
the publication of information gathered by the press. (T10-1894). Following argument
from counsel, the court granted the defense motion in the Miami proceedings. (T10-
1894-95)

But in Orlando on 24 August 1998, eight months after the trial court issued its

order, WTVJ-TV Channel 6 from the Miami-Ft. Lauderdale region filed a“Motion to
Intervene of Channel 6, WTV J-TV and Memorandum of Law Opposing Court’ sOrder
to Prohibit Video Photography of Prospective or Seated Jurors.” (R34-7599). Inits
motion, Channel 6 mischaracterized the previous order of the court asaprior restraint
on dissemination of information. Channel 6 additionally equated the prior court order
as one authorizing closure of trial proceedings, although the trial judge had expressy
permitted the media in the courtroom during al proceedings and denied a defense
motion for closure. (R30-6754-55; R34-7602). Channel 6 concluded its motion by
citing Hernandez, supra, in support of its position, although counsdl for Channel 6
neglected to inform the judge that the opinion itself indicates that such prohibitive

orders are not per sereversible error and may be appropriate in certain cases. (R34-
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7604).

Thetrial court held a second hearing on the issue during voir dire on 25 August
1998. (T37-7366). Counsel for Channel 6 speculated that the findings in support of
the prohibition against photography of jurors were cured by a change of venue from
Miami to Orlando, and hispersonal observation of jury selection proceedingsindicated
that “70 to 80 percent of the prospective jurors had never heard of this case before.”
(T37-7373). Again, counsel for Channel 6 characterized the order of the court asone
authorizing closure, but by his specific words, he acknowledged that the order did not
foreclose the presence of the media from the proceedings. (T37-7373). Counsel
further specul ated that the distance of 250 miles between Orlando and Miami cured the
threat of danger to prospective jurors. (T37-7374). Counsal further misled the trial
court by asserting that the Her nandez case required the defense to “ come through with
some evidenceto show that” theright of the Appellant to afair trial would beinterfered
with due to the photography of jurors. (T37-7376).

Defense counsel responded firstly by clarifying the misstatements made by
counsel for Channel 6. Defense counsal reminded the court that its previous order did
not constitute a prior restraint because the court had not prohibited the media from
publishing what they obtained. (T37-7377). Defense counsel further argued that the
court’s previous order did not constitute a closure of the proceedings. (T37-7378).
Counsel extensively argued that the motion filed by Channel 6 was untimely, and that
the arguments presented at the hearing held on 12 January 1998 sufficiently established
the propriety of the order of the court. (T37-7380). Since Channel 6 failed to seek
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appellate review at that time, defense counsel argued that the issue was not preserved
and time barred. (T37-7380).

Defense counsel then turned to the analysis in Hernandez, which Channel 6
offered in support of its motion:

Now, addressing Hernandez, whileit iscertainly truethat in that case the
Court found that in that case, the Court’s taking of judicial notice that
there was great publicity attending the case was, while it could be a
proper basis, was not a sufficient basis in that case.

Counsel very properly acknowledges this Court under Hernandez
perfectly well has the power to order what it has ordered, no photograph
of jurors. Hernandez says in that case there wasn’'t enough of arecord.

Hernandez also points out, and | want this Court to be clear, that while
the standard discussed is one of particularized concern for the
participants, Hernandez itself cites Times Publishing Company v. State
at 632 So.2d 1072, a Fourth District case decided in 1994, saying that
they agree — the Hernandez court agrees that within the context of jury
selection, it's not necessary to show particularized concern for each
individual juror, but for jurors as a group.

| think the Court needs to be very clear on that as to Hernandez, and the
Hernandez court has emphasized, on the last page of itsopinion, that this
Court has the power to make the decision that it has already made.

(T37-7382-7383).

Following his argument, defense counsal suggested to the court that if it was
inclined to grant the motion filed by Channel 6, the court “must give us an opportunity
to make that record.” (T37-7384). After a 15-minute break, the court issued the
following ruling:

Based upon the recent decision by the Third DCA in the case of Sunbeam
Television Corporationv. State of Florida and Humberto Her nandez that
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has been published in 23 F.L.W. 1835, the Court at this time will
readdress its previous order directing the media not to photograph the
jurors.

* * *

At this time the Court does not believe that its order directing the news
media not to photograph the jurors would withstand appellate review.
The Court reliesupon the recent case of Sunbeam Television Cor poration
v. State of Florida and Humberto Hernandez, which is a Third DCA
case. Itistherefore ordered that the Court’s previous order prohibiting
the mediafrom photographing thejurorsisvacated. The Court will revisit
theissue if the facts and circumstances justify it at afuture date.

(T37-7388-89).

Defense counsel orally moved the court to permit voir dire of jurors regarding
the effects of being photographed, which the court denied without comment. (T37-
7391). Counsel argued that the defense had the right to voir dire jurors on anything
bearing on their ability to be fair and impartial, but the court again denied the motion
without comment. (T37-7391). Counsd filed a written motion to permit the
establishment of arecord in support of order prohibiting photographing jurors on 26
August 1998. (R34-7362).

On 27 August 1998, theissue arose again during voir dire. Defense counsel was
guestioning potential juror 2038, who volunteered his reservations about being
photographed whileserving onthejury. (T41-8068). Counsel addressed the court with
the following argument:

A second juror has now stated — referring to Juror 2038 —that that juror
has a problem with being photographed. | raisethisfor two reasons. One

Courssl wesurneble toprovick theeact numaer for theotherjuror

whoeqressed reservations about baeing photograahed by tihemedia but
subsequently identified the juror as number 1978. (T-41-809
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Is because | would like to request an opportunity to individually voir dire
that juror as to the effect of camera.

* * *

Second, this demonstrates the reason why we need to inquire as the
injuries filmed by camera last time we discussed this just a few minutes
ago the state said, hey, you asked the jurors and nobody raised their
hands. Another one was sitting there with this attitude who didn’t raise
his hand. No one knows how many jurors there are unless we ask them
individualy.

* * *

Plus we need to know this about the jurors know whether it’ s appropriate
or official record for an order precluding photography of all jurors or
particular jurors.

(T41-8088-90).

The trial court denied the defense motion to individually voir dire the venire
members regarding the effects of cameras in the courtroom. (T41-8090). The court
again denied the motion for individual voir dire regarding the effects of camerasin the
courtroom on juror members upon renewal of the defense motion. (T42-8305).

a. The trial court erred when it reversed its earlier ruling, which
prohibited photography of the jurorsin the courtroom, without first affording
defense counsel theopportunity to present evidenceto support continuation of the
initial court order.

The leading case of television access to the courtsis Sheppard v. Maxwell, 384
U.S. 333, 86 S.Ct. 1507, 16 L.Ed.2d 600 (1966). The Sheppard case involved a
murder prosecution in Cleveland where pretria publicity wasextensiveand prejudicial
to the defense. All three Cleveland newspapers printed the names and addresses of
potential venire members, resulting in anonymous letters and phone calls received by

al prospectivejurors. 1d., 384 U.S. at 342, 86 S.Ct. at 1512. A court order prohibited

64



pi cture taking during court proceedings, but no restrai ntswereimposed during recesses.
Pictures of the defendant, thejudge, witnesses and jurors* often accompanied the daily
newspaper and television accounts’ of thetrial. 1d., 384 U.S. at 344-345, 86 S.Ct. at
1513. The tria court permitted photography of the jury in the box, and individual
pictures of members of the jury were taken in the jury room. Id.

After the Sheppard decision, courts addressed different aspects of mediaaccess
to judicial proceedings and protective measures necessary to preserve the right of the
accused to afair trial free from outside influences. In Times Publishing Company v.
Sate, 632 So.2d 1072 (Fla. 4th DCA 1994), the court considered the validity of atria
court order restricting the dissemination of certain information obtained by the media
during jury selection.

Media representatives challenged the order on the ground of prior restraint on
publication. Id., at 1074. The Fourth District Court of Appeal opined that “it iswell
settled that once a public hearing is held, the mediais free to publish what transpired
therein and cannot be subjected to prior restraint with respect thereto.” Id.; citing,
Nebraska Press Association v. Suart, 427 U.S. 539, 569, 96 S.Ct. 2791, 2807, 49
L.Ed.2d 683 (1976) (additional citations omitted). The court recognized that orders
preventing the disclosure by the clerk of names and addresses of jurors have been
upheld in court, but if theinformationisobtained in apublic trial no order may prohibit
its dissemination. Times Publishing Co., supra; citing, Gannett Company, Inc. v.
State, 571 A.2d 735 (Del. 1989), cert. denied, 495 U.S. 918, 110 S.Ct. 1947, 109
L.Ed.2d 310 (1990).

INWFTV, Inc. v. Sate, 704 So.2d 188 (Fla. 4th DCA 1997), the Fourth District

court reviewed asua sponte order fromthetrial court prohibiting still and video camera
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operators from photographing potential or seated jurorsin the courtroom during aDUI
mand aughter prosecution. 1d., at 189. Thetrial judge issued the order on the day the
trial was scheduled to commence, with no prior motion by either party to restrict media
coverage nor prior notice to any news organization. 1d. Although the DUI trial had
concluded by the time the petition reached the Fourth DCA, the court commented, “ ...
we addressthe issue raised because it is capabl e of repetition by evading review.” 1d.,
at 190 (citing, Times Publishing, supra at 1073).

In the case of Mr. Chavez, the trial court relied on Sunbeam Television
Corporation v. Sate and Hernandez, 723 So.2d 275 (Fla. 3d DCA 1998) inreversing
itsprior order prohibiting photography of jurorsduring court proceedings. (R34-7620).
In Hernandez, media representatives petitioned for awrit of certiorari quashing atrial
court order prohibiting photography of potential or seated jurorsin the criminal trial of
former Miami Commissioner Humberto Hernandez. Id., at 276. The Third DCA did
not hold that orders prohibiting photography of jurors was per se invalid. To the
contrary, the court opined:

We emphasize that there are circumstances where a trial judge can
successfully enter an order likethe oneinthiscase. Moreover, we do not
foreclosethetria judgein this case from revisiting thisissue if new facts
requiring such measures should arise. Becausethetrial court’ sorder fails
to satisfy the standard set forth in Post-Newsweek Sations, [370 So.2d
764 (Fla. 1979)] we grant that portion of the Petition which seeks relief
from the trial court’s order prohibiting the video photographing of
prospective jurors and seated jurors and quash same.

Id., at 278-279.
It isthe position of the Appellant that thetrial court erred by reversing itsearlier
protective order which prohibited photography of jurors during court proceedings.
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b.  Thetrial court abused its discretion and improperly restricted the
guestioning of defense counsel during jury selection voir dire, thus denying the
Appdlant hisright to afair and impartial jury.

The trial error created by the improper reversal of the order prohibiting
photography of jurors was amplified during jury selection, when the trial court
impermissibly restricted voir dire regarding the effects of cameras in the courtroom
uponthe participantsinthejury pool. Oncethetrial court reversed itsearlier order, the
court was obliged to permit defense counsel to introduce evidenceto establish arecord
insupport of continuing the prohibition against juror photography. Despitethe specific
reservations expressed by two venire members, thetrial court refused to allow defense
counsel to explore the prejudicial nature of the presence of the media upon the ability
of the Appellant to select afair and impartial jury. Inrestricting the voir dire, thetria
court abused its discretion, the Appellant was deprived of his right to a fair and
impartial jury, and the defense was prohibited from introducing evidence to support
continuation of the photography order.

Rule 3.300(b), Fla.R.Crim.P., provides for areasonable voir dire examination
of prospective jurors by counsel. Restrictions or limits imposed on voir dire
guestioning can result in the loss of the fundamental right to afair and impartial jury.
Pinedav. State, 571 So.2d 105, 106 (Fla. 3d DCA 1990); Williamsv. Sate, 424 So.2d
148 (Fla. 5th DCA 1982). The law is well settled that a trial judge possesses
considerable discretion in determining the extent of voir dire examination of
prospective jurors. Williams, supra at 149. However, an abuse of discretion may
result through the limitation on voir dire where the nature of juror responses indicates

that a subject matter is a substantial area of inquiry that has yet to be adequately
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explored. Helton v. Sate, 719 So.2d 928, 929 (Fla. 3d DCA 1998).

Although atrial judge hasthe discretion to limit repetitive or argumentative voir
dire, the court must allow counsel the opportunity to explore latent or concealed
prejudgments by the prospective jurors. Stano v. Sate, 473 So.2d 1282, 1285 (Fla.
1985). The scope of voir dire should be varied as the circumstances surrounding the
juror under examination in relation to the case on trial would seem to require. Lavado
v. Sate, 469 S0.2d 917, 919 (Fla. 3d DCA 1985) (PEARSON, J., dissenting), reversed,
492 So.2d 1322 (Fla. 1986).

Thefactsof the caseclearly indicate that the defendant deserved the opportunity
to explore the pregudicial effect of the presence of the media in the courtroom upon
potential jurors. Defense counsel specifically requested the opportunity to develop the
potential bias (T37-7384), and orally moved the court to expand voir dire to include
guestioning about the effects of jurors being photographed. (T37-7391). Despitetwo
prospective jurors volunteering reservations about being photographed, the trial court
denied the motion to individually voir dire regarding the photography. (T41-8088-
8090). The limits on the defendant’ s voir dire created an unreasonable risk of bias or
prejudice which infected the trial process and violated constitutional due process
guarantees. See Turner v. Murray, 476 U.S. 1, 106 S.Ct. 1683, 1687, 90 L.Ed.2d 27
(1986); Ham v. South Carolina, 409 U.S. 524, 93 S.Ct. 848, 35 L.Ed.2d 46 (1973).

5. The trial court erred in admitting over timely objection a blood-
stained mattress, which blood was from an unidentified sour ce and not from the
Appdlant and not from Jimmy Ryce; the evidence was not relevant, and any
probative value was far outweighed by its preudicial impact.

The state successfully sought the admission of a blood-stained mattress which
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was found at the avocado/horse farm trailer. (T48-9580-9607). The blood on the
mattress did not come from Mr. Chavez or Jimmy Ryce. (T48-9585-9586). The
source of the blood is still unknown. (T48-9585).

The state argued the mattress was relevant to counter the defense theory of the
case that the police lied about the confession and fed the underlying facts of the
confession to Mr. Chavez. (T48-9581). The state’'stheory is that because the blood
was evident on the mattress, and known to the police at the time of the interrogation,
the police-if they had in fact made up the confession—would have included it in their
lie. (T48-9581-82). According to the state’ stheory, the bloody mattress was relevant
becausein the statement introduced at trial, Jmmy Ryce did not bleed on the mattress;
therefore, because the blood on the mattress did not come from Jmmy Ryce, the
mattress corroborates Mr. Chavez' statement. (T48-9582).

The state’ sargument isdisingenuous. First, it ishard to imagine veteran police
officers making up a story about the bloody mattress until the source of the blood was
confirmed. Certainly, the officers would want to know for sure the blood could have
come from Jimmy Ryce, or not, before they would make up a confession where Mr.
Chavez would have admitted that JJmmy Ryce bled on the mattress. The credibility
ramifications to both sides are apparent.

Second, the mattress does not corroborate any statement made by Mr. Chavez
becausein none of the statementswas the mattresseven mentioned. If Mr. Chavez had
refuted a police officer’s suggestion that immy Ryce bled on the mattress, perhaps
then the mattress would have corroborated that statement. But because no such
statements were made, the mattressisirrelevant. The judge instructed the jury that the

mattress was being admitted to prove it was not relevant. Under the rules of evidence
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iIf the mattressis not relevant, it does not tend to prove or disprove afact in issue. If
the bloody mattress evidence goesto no fact inissue, it should have been excluded on
relevancy grounds.

More importantly, however, the bloody mattress was extremely prejudicial.
Even if the mattress had any probative value, it was clearly outweighed by its
prejudicial impact. Section 90.403, Fla. Stat., provides that “[r]elevant evidence is
iInadmissible if its probative value is substantially outweighed by the danger of unfair
prejudice, confusion of the issues, misleading the jury, or needless presentation of
cumulative evidence.” Tria counsal correctly argued that the blood-stained mattress
was more prejudicial than probative. (T49-9603).

Specifically, the defense raised the very rea possibility that the jury would
suspect Mr. Chavez had killed others unknown at the trailer. (T49-9603). It ishard
to imagine what could be more prejudicial in a murder case than evidence that could
lead a jury to conclude, or even suspect, that the defendant has killed others before.
See Sate v. Sawyer, 561 So.2d 278, 284 (Fla. 2d DCA 1990) (holding that single hair
cannot be positively identified as being from defendant not probative as to whether
defendant was ever in victim's apartment; serious prejudice, however, would have
resulted if evidence presented to jury.)

6. Thetrial court erred in denying defendant’ s motion for judgment of
acquittal asto the capital sexual battery charge, Count I1.

The Appellant maintains that the trial court committed reversible error by
denying the defense motions for judgment of acquittal made at the end of the case-in-
chief of the state and at the conclusion of evidence as to the charge of capital sex

battery because the state fail ed to establish the corpus delicti