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PRELI M NARY STATEMENT

This appeal is fromthe denial of Elmer Carroll's notion for
postconviction relief by Crcuit Court Judge Belvin Perry, Jr.,
Ninth Judicial Crcuit, Orange County, Florida, follow ng an
evidentiary hearing. This proceeding challenges both M.
Carroll's conviction and his death sentence. References in this

brief are as foll ows:

"R __." The record on direct appeal to this Court.
"PCR __." The instant postconviction record on appeal.
"Supp. PGR __." Suppl enental postconviction record.
"PC-T. __." Transcribed postconviction proceedi ngs.

REQUEST FOR ORAL ARGUNVENT

The resolution of the issues in this action will determ ne
whether M. Carroll lives or dies. This Court has not hesitated
to allow oral argunment in other capital cases in a simlar
procedural posture. A full opportunity to air the issues through
oral argunent woul d be appropriate in this case, given the
seriousness of the clains involved and the stakes at issue. M.
Carroll, through counsel, accordingly urges that the Court permt

oral argunent.
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PROCEDURAL HI STORY

El mer Leon Carroll was indicted for one count of first
degree felony nurder and one count of sexual battery on a person
| ess than twel ve years of age on Novenber 26, 1990, in O ange
County, Florida. (R 996-97.) The State's case is summarized in

this Court's direct appeal opinion. Carroll v. State, 636 So. 2d

1316 (Fla. 1994). Trial followed and the jury convicted M.
Carroll as charged on March 21, 1992. (R 1281.) Penalty phase
was conducted on April 13, 1992, during which the State presented
addi ti onal evidence and M. Carroll's appointed counsel presented
no w tnesses and introduced a single exhibit, a police report
handed to himby the assistant state attorney just before the

cl ose of penalty phase proceedings. (R 883-964.) Follow ng
instructions and deliberations, the jury recommended that the
sentence of death be inposed for the first degree felony nurder
of Christine McGowan. (R 1277-80; 883-964.) The trial court
sentenced M. Carroll to death, finding three aggravating

ci rcunst ances and one nonstatutory mtigating circunstance. (R
965-99.) M. Carroll appeal ed his convictions and sentence of

deat h, which were affirned. Carroll v. State, 636 So. 2d 1316

(Fla. 1994).
M. Carroll sought postconviction relief by filing a Florida
Rul e of Crimnal Procedure 3.850 notion on February 1, 1996. (PC

R 450-571.) An anended notion was filed January 31, 1997 (PC



696-832), and the State was ordered to respond by February 28,
1997. The State requested an extension of tinme, (PCR 835-37),
which the circuit court denied on March 7, 1997. (PC-R 846-50.)
The State's response was not filed until April 7, 1997. (PC-R
915-55.) On April 8, 1997, the trial court held a Huff hearing,
(Supp. PGR 1-94), and entered an order striking the State's
witten response as untinely; denying M. Carroll relief on sone
clainms; and granting an evidentiary hearing on M. Carroll's
clains alleging ineffective assistance of counsel during both
guilt phase and penalty phase. (PCGR 979-81.) An evidentiary
heari ng was held on August 4-5. 1997. On Cctober 1, 1997,
Capital Collateral Regional Counsel Geg Smth requested an
extension of tinme in which to submt witten closing argunents,
as the break-up of CCR and concom tant departure of M. Carroll's
| ead attorney left M. Carroll wthout counsel qualified to take
over the case. (PC-T. 436-44.) The circuit court denied this
request on the sanme day, although it permtted the State to
submt its witten final argunent. (PC-R 1115-16.) On October
20, 1998, the circuit court entered its order denying M. Carrol
relief on all clains. (PC-R 1157-85.)

STATEMENT OF FACTS

BACKGROUND AND FORMATI VE YEARS OF ELMER CARROLL
Elmer Carroll is a borderline nentally retarded man with a

long history of nental illness. He has brain damage and | earning



disabilities. (PCT. 229-33.) His 1Q of 81 nakes him
intellectually equivalent to an eleven-year-old child. (PCT.
229.) The youngest of nine children fathered by a succession of
men, Elmer grew up in stark poverty as his mgrant worker parents
drifted in search of farmlabor. Elner's natural father, Henry
Carroll, was a violent and sadistic man who once chopped a puppy
into pieces while his children watched. (PCT. 187, Affidavit of
Edward Couch.) Elner's nother Lona suffered from severe nenta
illness. Oten the children would find her in a trance-Ilike
state, sitting for hours w thout speaking. (PC-T. 185.)

Sonetimes she woul d deliberately ramher head into walls.
(Affidavit of Barbara Snead.)

Both of Elnmer's parents were alcoholics. H's nother was a
particul arly heavy drinker, and noonshi ne fuel ed her frequent
fits of rage against her children. (Affidavit of Shirley
Giffin.) Elnmer's brother still bears scars on his face from
being tossed into a wood stove by his nother at age six. Elner
hi msel f endured beatings with a hickory stick which would not
cease until his nother tired or he passed out. (PCT. 304.)
Elmer's niece Shirley often witnessed these beatings. On several
occasi ons when El ner was knocked unconsci ous, Shirley feared he
was dead. (Affidavit of Shirley Giffin.)

When El mer was three, his parents gave himliquor because
they found it entertaining to watch himfall down or get sick
(PC-T. 279.) By the tine he was six, Elner was an al coholic. At
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age twel ve, a nei ghbor naned Joe Mays began taking El nmer out to
nmovi es on Friday nights. Mays would get Elnmer drunk and force
himto performoral sex, sonetines urinating in the boy's face.
(PC-T. 281-84, 305.) This abuse continued for a year until Mays
was eventually arrested and prosecuted. (PC-T. 281-84.) El ner
never received any counseling, and dropped out of school in the
seventh grade. (PC-T. 283-84.) In addition to drinking, at this
time he began using narcotics. (Affidavit of Nellie Sue Smth.)

As El nmer entered adol escence his nental health deteriorated
and his abuse of drugs and al cohol worsened. He began having
al cohol -i nduced bl ackouts and hal |l uci natory epi sodes after
drinking. (PCT. 296-97, Affidavit of Nellie Sue Smth.)
El mer's nephew recalls an incident where young El mer beat a hole
in the ground with his fists and clainmed to be killing denons.
(PCG-T. 297.) Elnmer also experienced feelings of paranoia,
frequently getting into bar room brawl s because he feared people
were tal king about him (Affidavit of Nellie Sue Smth.)

In the weeks preceding his arrest on Cctober 30, 1990,
El mer' s behavior continued to attract attention. Margaret
Powel |, director of the hal fway house where El ner was |iving at
the tine, testified at trial that Elmer "got to where he woul dn't
smle, |ooked real depressed and sonetines |I'd see himwal k by ny
office window, he'd be talking to hinself." (R 625.) Ms.
Powel | tried several times to persuade Elner to seek nental
health counseling: "I told himthat he was going to need nore

4



help than what | could give him" (R 626.) She grew so
concerned that she even set up a counseling appointnent for
El mer, but he refused. He insisted he didn't need help. (R
626.)

On the night of October 29, 1990--hours before the death of
Christine McGowan--a cocktail waitress at the Buckeye Inn noticed
a disheveled man at the bar talking to his jacket. (R 634-35.)
This man was Elnmer Carroll. (R 634.) The waitress testified at
trial that Elnmer "stated that Jessie [Elner's sister] hadn't won
yet and that he was going to burn in hell, stating things about
Satan and the devil wasn't a nmyth or object, several things |ike
that." (R 635.) She watched as El nmer wal ked to the back of the
bar and began talking to a mrror. (R 635-36.) He also went
into the nmen's roomand canme out crying, with tissue in his
hands. (R 636.)

After drinking a few beers at the Buckeye |Inn, El nmer
wandered down the street and into the Ad 49" er Cub, a tavern
about a block away. (R 639-40.) Judy Arnold was tendi ng bar
that night. (R 639.) She recalled El nmer playing sone songs on
the juke box and then begin speaking to the juke box:

You coul dn't understand what he was sayi ng.
He was munbling, you know, then he wal ked
around, he | ooked at the pictures on the wall
and just stared at them And he turned
around and | augh (sic), then he | ooked at us.
He says, | guess you all think I'"mcrazy and

| just laughed at him tried to ignore him
because he was acting weird.



(R 641.) Ms. Arnold also renenbered El mer speaking to his
jacket: "He had this big brown jacket on and he had it pulled
open like this. He was talking into his coat . . . . | heard him
say sonet hi ng about denons and devils." (R 641.)

The followng norning, wildlife officer Carl Young was
driving on State Road 520 when he spotted El nmer walking with his
head down al ong the roadside. (R 366-67.) A short tine |ater,
after realizing that El ner was suspected in a homcide, Oficer
Young swung his patrol car around and sped to catch up with
Elmer. (R 370, 374-75.) Dust and grass sprayed into the air as
O ficer Young drove his car up right behind El nmer, but El ner
didn't even turn around. (R 375.) Apparently unaware of
O ficer Young's presence, Elnmer just kept walking. (R 370.)
"When he didn't turn around to see what was going on, it kind of
spooked ne," Young testified. (R 370.)

When El mer was pl aced under arrest, according to Deputy Mark
McDaniel, "His only reaction was al nost no reaction.” (R 344.)
El mer just had "a blank stare.” (R 347, 352.)

Janes Taylor, Elnmer's court-appointed | awer, recalled the
first tinme he saw Elnmer: "I thought Elnmer Carroll was insane.
happened to be in court when he made his first court appearance
with the public defender. | had | ooked at himthen, and I
t hought this guy was nuts.” (PC-T. 135.) Wen M. Taylor took
over the case, he found Elner to be "a nice, courteous person
that couldn't give ne any help..." (PCT. 136.) "I felt like I
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was talking to an enpty suit,"” he stated. (PC-T. 150-51.)

El mer' s behavior troubled his attorney throughout the trial.
After the State rested its penalty phase case, M. Tayl or chose
not to put Elmer on the stand. He explained to the judge, "I
don't think he's in my opinion capable of testifying. | have no
i dea what he's going to say. He could say one thing. He could
say the other; too dangerous.”" (R 912.) Elnmer even told his

| awyer that one of the State's witnesses wasn't who he clained to
be, (R 913), and that the state attorney was instructing people
totell lies. (R 913.) At the sentencing hearing, Elnmer's

| awyer advised the court that his client's sanity was in question
and requested that sentencing be delayed until El ner was

eval uated by a nental health expert. (R 966-68.) The court
denied this request. (R 968.)

Since his incarceration in 1992, El ner has been di agnosed as
psychotic, suffering from paranoid schi zophrenia. (PCT. 240-
41.) He has consistently been nedicated with an array of
anti psychotic drugs, neurotropic nedication, tranquilizers, and
anti depressants. (PC-T. 325.) He passes his days witing
letters to his attorneys in which he conplains of nurses spitting
in his nmedicine and conspiracies anong the prison staff.

1. Elnmer Carroll's insanity and i nconpetency to proceed

On Novenber 1, 1990, within forty-eight hours of M.

Carroll's arrest, Gainesville psychol ogi st Elizabeth McMahon



traveled to the Orange County Correctional Facility to evaluate
M. Carroll at the request of the public defender then assigned
to the case. For three hours Dr. McMahon attenpted to conduct a
psychol ogi cal evaluation of M. Carroll, but found that he was
paranoid and untestable. (PC-T. 315.) As she recounted at the
evidentiary hearing, "[M. Carroll] would say fromtinme to tine,
"The voices don't want nme to answer you;' or 'The voices are
telling nme you should leave," or . . . "They'Il hurt nme if I talk
to you.'" (PCT. 316.) Dr. McMahon determ ned that M. Carrol
was psychotic and indicated that he would have to be nedi cated
bef ore an exam nation could be conducted. (PCT. 316-17, 320.)
At the evidentiary hearing, Dr. McMahon testified that she
was confident M. Carroll's psychosis was genuine. (PCT. 317.)
Dr. McMahon expl ai ned that people who try to malinger do so by
imtating the stereotyped i mages of the nentally ill that are
comonly portrayed on television, for instance. (PCT. 317.) In
contrast, M. Carroll "behaved in a way that was internally
consi stent for sonebody who is psychotic.”" (PC-T. 317.) She
stated that in order to effectively malinger, sonmeone would
"[h]ave to be intelligent, have to be aware of what, how
psychosis mani fests and then be able to carry that out, carry
that out consistently without slips." (PCT. 318.) "And in ny
clinical opinion, he was not capable of having either studied
that to that extent or have been able to maintain that
consistently for a three-hour period of tine." (PCT. 317.)
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After interviewmng M. Carroll, Dr. McMahon returned to

Gai nesvill e and phoned M. Carroll's attorney.! (PCT. 319.)

She told himthat M. Carroll was psychotic and untestable, and

t hat once he was nedi cated she woul d be "happy to do the

psychol ogi cal evaluation."? (PC-T. 319.) She expected to be
contacted in order to perform an eval uation, but no one ever got
in touch with her. (PCT. 319-20.) At the evidentiary hearing,
she testified, "I was never contacted. In fact, | contacted them
and to find out what was going on, or whatever . . . . And | was
not contacted until whenever M. Taylor called ne for, to testify
[shortly before trial]." (PCT. 320.) (Wen she finally was
contacted, M. Taylor did not provide her with any records: "I
didn't even have discovery," she testified. (PCT. 321.))

Days after Dr. McMahon's contact with Elmer Carroll, the
trial court appointed three experts to determne M. Carroll's
conpetency to proceed. Two out of the three doctors concl uded
that M. Carroll was inconpetent. (R 1042, 1043-47, 1075-78.)

Dr. Kirkland exam ned M. Carroll on Novenber 6, 1990 and

found him"not conpetent to stand trial, especially on a charge

At this time, M. Carroll was represented by Assistant
Publ i ¢ Def ender David Fussell.

2At the evidentiary hearing, Dr. McMahon testified that she
woul d have adm ni stered the same battery of tests that Dr. Crown
did at the request of M. Carroll's postconviction counsel, in
addition to a full psychol ogical exam (PCT. 331.) Dr. Crown's
testing revealed that M. Carroll suffers from brain damage.
(PG T. 233.)



of murder." (R 1042.) Dr. Kirkland recommended that M.
Carroll be sent to a state hospital facility for further
eval uation and treatnment. (R 1042.)

Dr. Benson exam ned M. Carroll on Decenber 11, 1990 and
al so concluded that M. Carroll was inconpetent. (R 1043-47).
During this examnation M. Carroll stated that he heard voi ces,
and told Dr. Benson, "I see things, people. They try to nmake ne
believe they' re sonebody else.” (R 1044.) M. Carroll went on
to say that the jail staff poisons his food; that he sonetines
sees nessages on television directed only at him that people
follow himand tal k about himon the streets; that he
communi cates directly wwth God; and that he has the power to read
m nds and to heal people. (R 1045.) Dr. Benson di agnosed M.
Carroll with schizophrenia and noted in his report, "I do not
believe [M. Carroll] is malingering. He is too regressed, too
di sorgani zed, and al nost certainly is hallucinatory and
delusional." (R 1046.)

Dr. Erlich examned M. Carroll on Decenber 7, 1990. (R
1075-78.) At the interview M. Carroll remarked, "There's stuff
on ny cell that |ooks like blood . . . The wi ndows are sneared
with stuff. It's like they're trying to make ne believe things
that are not true." (R 1076.) Dr. Erlich observed that
"Cognition is bizarre and hard to test. Insight and judgenent
(sic) are poor,"” (R 1077), but concluded that M. Carroll was
conpetent to proceed. (ld.)
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Ten nonths later, the court appointed two additional experts

and ordered the three experts initially appointed to reeval uate
hl m 3 M. Carroll's attorney filed an objection to the appoi ntment of additional experts as contrary to

Fla. R Crim P. 3.210(b). Before any of these doctors had examined M. Carroll, the court proceeded to set
the case for trial. (R 1054.)

Dr. Benson, upon reexanmning M. Carroll in Cctober 1991, reaffirmed his opinion that M. Carroll
was inconpetent. (R 1062-65.) Doctors Danziger and Gutnman, the two experts appointed in 1991, both found
M. Carroll conpetent to proceed. Each expressed some reservations about his conclusions, however. Dr.
Danzi ger cautioned that "I feel that the defendant does neet conpetency criteria at this point, but without
nedi cation that status could possibly worsen in the foreseeable future." (R 1071.)(enphasis added) Dr.
Danzi ger al so concluded that M. Carroll was psychotic at the tine of the offense and unable to distinguish
right fromwong. (R 1066-72.) Dr. Qutman predicted that representing M. Carroll would be "laborious for

def ense counsel ," al though he was hopeful M. Carroll would "participate grudgingly in his own defense."
(R 1061.) Dr. Kirkland, who saw M. Carroll for a second time on Cctober 10, 1991, decided M. Carroll was
conmpetent to proceed. (R 1073-74.)

At the evidentiary hearing, counsel for M. Carroll presented the testinony of Doctors Danziger and
GQutman. After reviewing the records provided to themby collateral counsel (consisting of school records,
medi cal records, DOC records, and family histories), both doctors testified that they would reconsider their
original opinions regarding M. Carroll's conpetency at the time of trial. (PCT. 403, 393, 375-82.)
Furthernore, both doctors testified that at |east two statutory nitigators applied to M. Carroll. (PCT.
381-82, 398.)

Dr. Gutman's opinion at the time of trial was that M. Carroll was malingering. (PCT. 387.) At

the evidentiary hearing, however, Dr. Qutnman testified that "I tend to feel now. . . that he may not have

been malingering and only gave that appearance." (PC-T. 403.) He explained that M. Carroll has a

"mal i ngering-1ike persona" which gives the inpression of malingering even though his illness is genuine.
(PC-T. 394.) Dr. Gutman also stated that, "In view of the overall picture presented [in the records] and
what | had | earned before and what | saw of this man, | feel that an organic diagnosis would be appropriate,
meani ng brain tissue injury and dysfunction." (PC-T. 393.)

Al t hough the records provided to Doctors Gut man and Danzi ger by coll ateral counsel included DOC
records postdating M. Carroll's trial, the doctors were able to separate out these records and offer their
opi ni ons based solely on records in existence at the time of trial. Relying only on records which were
available in 1992 (i.e., the school records and affidavits fromfamly menbers), Dr. Gutman stated, "MWy
current diagnosis would be mental disorder with mood, menory, personality change and cognitive decline
associ ated with al cohol deterioration and influence on the brain." (PCT. 391.) Dr. Gutman noted that the

records which were available in 1992 contained i nformati on about al cohol abuse by M. Carroll's mother; the

3However, Dr. Erlich did not conduct a second evaluation of M. Carroll.
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possibility that M. Carroll suffers from Fetal Alcohol Syndrome; M. Carroll huffing gasoline and glue and
drinking at an early age; and psychol ogi cal testing conducted during M. Carroll's chil dhood whi ch showed an
I1Q of around 80. (PC-T. 392.) Dr. Gutman testified that, had he had exposure to these records, they would
have confirmed that M. Carroll had evidence of a psychotic illness around the time of the offense and that
the psychosis had devel oped. (PC-T. 392.) Dr. Qutnman conti nued:

[Tl he confirmation of information fromfanmly menbers as to early

influences of, or influence of alcohol would have pointed to at |east an

organic diagnosis . . . . So, that woul d have probably been the biggest

mtigating circunmstance. The organic diagnosis underlying would have been

certainly inmportant and woul d go on to explain what others have found

post convi ction.
(PC-T. 400.) Although Dr. Gutman did not rely on the postconviction DOC records in reaching his diagnosis,
he pointed out that the DOC records were consistent with his present diagnosis of M. Carroll. (PCT. 411.)
In other words, the DOC records fit in with the larger pattern of M. Carroll's behavior as reflected in
records fromM. Carroll's childhood up to the time of trial. As Dr. Gutman stated, "I believe this [nmental
illness] is life-long." (PCT. 412.)

Dr. McMahon, too, testified that M. Carroll's nmental illness spanned his entire life. (PCT. 328-

29.) She testified as follows:

Q ...[Would it be possible for soneone like M. Carroll to be
faking this illness all this tine?

A No.

Q Al'l these years?

A No.

Q Wuld it be, is this the kind of nental illness, the kind of
synpt oms you have, you think just came up overnight?

A No, absolutely not. As Dr. Crown nmentioned, certainly his
psychol ogi cal profile and that on testing, as well, how he just appears

interacting with himis certainly, the neuropsychol ogical testing, he has
what we call diffuse bilateral cortical deficits.

As Dr. Crown said, this is not a function of a specific head
injury where you' re okay one day and not okay the next because sonmebody
whopped you over the head, or you had a stroke last night and are so
paral yzed on one side this nmorning, or any of that kind of things. Those
are not what's called specific times of injuries, this is nonspecific,
bilateral and diffuse.

(PC-T. 328-29.)(enphasis added) She also noted that testing conducted during M. Carroll's childhood

yi el ded the sane results as testing conducted today, thus refuting the assertion that M. Carroll decided

recently to feign mental illness. Counsel questioned Dr. MMahon:
Q ...[Would M. Carroll have suffered fromthis prior to being
i ncar cerat ed?
A Ch, yes, yeah. In his testing prior to anything. | mean we're
not tal ki ng about malingering when he's 12 or 13 years old in school. Back
then his test scores are the sane. He still can't read, can't do
arithmetic; still having, he's very slow

(PC-T. 329-30.)(enphasi s added)

Dr. Jethro Toonmer, a clinical and forensic psychol ogi st, evaluated M. Carroll on January 25, 1996.
Dr. Toomer administered the Bender-Gestalt design, the MWI, and the Carlson Psychol ogi cal Survey. (PCT.
352.) The Bender-Gestalt Design indicated brain damage with organicity, which was confirmed by a subsequent

neur opsychol ogi cal exam (PC-T. 354.)
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Dr. Toonmer also analyzed M. Carroll's psychol ogical records from 1980 forward and plotted the data
on a tinmeline. Dr. Toomer found that M. Carroll's diagnostic history varied along a conti nuum

At various times . . . [M. Carroll] has nmanifested overt psychotic

behavi or characterized by responding to internal stimuli, auditory
responses, hallucinations. At other times he manifested what we refer to as
synpt omat ol ogy i ndi cative of severe personality disturbance where there has
been a di sturbance affect, or feeling; inpaired emptional reactions and
responses, poor inpulse control, and the |ike.

(PC-T. 358.) Dr. Toonmer testified that various factors account for the inconsistency of synptomatol ogy he
found in El ner's case, including drug and al cohol abuse, nedication withdrawal, brain damage, and real or
i magi ned stress. (PC-T. 374.)

Dr. Toomer testified that the State's reliance upon M. Carroll's inconsistent synptomatol ogy as
evi dence of mmlingering was m sguided: "It's not inconsistency of synptomatol ogy that usually indicates
mal i ngering, but rather exaggeration of the synmptomatology." (PC-T. 365.) "[People] who attenpt to
mal i nger tend to present a |layperson's notions of synptomatol ogy in exaggerated form and they tend to have
difficulty maintaining that particular orientation over time." (PC-T. 365.) In M. Carroll's case, Dr.
Toorer found not hing which suggested M. Carroll was malingering at the time of the offense or trial. (PC
T. 358). He stated further that, "[M. Carroll's] entire history was inconsistent with a conclusion that he
was malingering." (PC-T. 359.) Dr. Tooner el aborated:

When i ndividual s encounter early-on trauma and neurons deprivation and
other forms of inpairment such as have been described here in terms of
abuse, famly dysfunction, being observers of abuse, what have you, what
you tend to get is what is often referred to in psychol ogy as devel opnent
psychopat hol ogy. What that means is that you have individuals who devel op
chronol ogi cal |y but because of the early onset traumm are unable to devel op
emotionally in terms of their other functioning.

So the kinds of behavior that are required in order to function
and adapt appropriately are not there, things such as self concept, del ayed
gratification, emotional nodul ation, inmpulse control, all of those kinds of
factors--projection of consequences. Those factors remain at a very
i mpoveri shed | evel when the individual devel ops psychologically. As a
result what you get is kind of an unevenness of manifestation of
synpt omat ol ogy.

O tentimes you get the whol e process of the drug abuse, other
ki nds of mal adaptive behavior. And the synptomatol ogy that is manifested
tends to be nmanifested along a wide range of, of a continuum depending on

what precipitating factors there are. At one point you'll have an
i ndi vi dual who manifests severe personality disturbance in terms of inpulse
control, and what have you; at other times you'll have the individual in

response to unantici pated stress sonmeti mes have a conplete break. Because

we're tal king now a conti nuum bet ween personality disorder and psychosis,

you'll get nore severe fornms of nental disturbance.
(PC-T. 372-73.)(enphasis added) Wth respect to M. Carroll's nmental status at the time of the offense, Dr.
Toormer opined that, "based on the severity, the chronicity, and characteristic unpredictability inherent in
hi s behavioral manifestation that he was not able to appreciate the crimnality of his conduct, and he
suffered fromsevere mental or enotional disturbance." (PCT. 359-60.)

Dr. Toomer's conclusions were corroborated by the findings of Dr. Barry Crown, a psychol ogi st
specializing in clinical and forensic psychol ogy and neuropsychol ogy who evaluated M. Carroll in January
and July 1997. Dr. Crown conducted a standard neuropsychol ogi cal evaluation to determne M. Carroll's
brain functioning, i.e., how he processes informati on and sol ves problenms, the quality of his menory and
concentration, and the level of his basic intellectual and cognitive ability. (PCT. 225.) Dr. Crown

determ ned that M. Carroll was not malingering: "There was a great deal of internal consistency anmong the
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tests . . . . The research literature denpnstrates that even a skilled professional, neaning soneone with a
Ph.D in psychol ogy, would find it difficult to consistently fake a battery of tests." (PCT. 228.)
Inportantly, Dr. Crown was able to correlate the results he obtained with results fromtests M. Carroll had
taken as a school boy. (PC-T. 229.) He found that M. Carroll's performance on these tests was consi stent
over a twenty-seven year period. (PCT. 239.)

Dr. Crown also reviewed the reports of the experts who evaluated M. Carroll at the time of trial,
and concl uded that, "based on the historical context of these materials, it would rule out malingering as an
issue." (PC-T. 240.) Specifically, Dr. Crown stated that the pattern of test results obtained by Dr.
Kirkland (in 1990), was "very simlar" to the pattern he found (in 1997). (PC-T. 267.) He observed that,
since M. Carroll's confinement, the Department of Corrections "has been treating himfor a mental disorder

| abel ed as psychosis n.o.s., not otherw se specified, which is a garden-variety diagnosis for sonmeone
who has a major nental disorder." (PC-T. 240.) Dr. Crown also noted that DOC has been treating M. Carroll
wi th antipsychotic nedications such as Navane. (PCT. 240.)

Dr. Crown neasured M. Carroll's full scale 1Qat 81, which places M. Carroll at the borderline
range for nmental retardation. (PC-T. 229.) M. Carroll's reading ability is at the second grade level; his
spelling is at the third grade level; and his sinple arithmetic is at the fifth grade level. (PCT. 232.)
Dr. Crown conmpared M. Carroll's attentional capacity (i.e., ability to function when there are
distractions) to that of someone about eighty years old suffering fromthe begi nning of a degenerative
process. (PC-T. 231.) He testified that M. Carroll has brain damage, (PC-T. 233), and added, "There is a
great deal of distractibility, a dimnished, very poor intellectual processing ability, in addition to
general processing deficits that are consistent with a life-long series of problems.” (PCT. 232.)

Dr. Crown conpared the results fromthe tests he administered to M. Carroll with results from
testing conducted in 1968, when M. Carroll was twelve. He found that the data matched al nbst exactly.
(PC-T. 237.) As a student at Clernont Elementary School, M. Carroll was given the Weschler Intelligence
Scale for Children. (PC-T. 237.) This test yielded a full-scale IQfor M. Carroll of 80; Dr. Crown's test
indicated an 1Q of 81. (PC-T. 229, 237.) As Dr. Crown testified, "It's highly unlikely that someone could
fake that nunber on a deliberate basis beginning when they were twelve years old." (PCT. 237.) He further
noted that when M. Carroll was thirteen, the tests were repeated and M. Carroll's full-scale | Q was
measured at 80 again. (PC-T. 238.) In 1990, another test produced a verbal 1Qof only 58. (PC-T. 238.)
According to Dr. Crown, this low score indicates that M. Carroll was psychotic at the time of this test:
"If someone is psychotic the thinking is, of course, going to be disordered and di sorgani zed and going to
produce scores bel ow what the possible expectancy levels might be. So it's highly likely that someone that
is in the mdst of a psychotic episode is going to produce |low scores." (PC-T. 238.)

Dr. Crown reported that the type of brain dysfunction he found in M. Carroll does not occur
overni ght:

This represents a cluster of problems that have multiple causative factors,
begi nning with problems in utero, noving to neonatal/perinatal problens,
the effects of trauma and the effects of substance abuse, particularly
before the adol escent years . . . . There's nothing that indicates this is,
is new. And the consistency of some of the scores on the early testing

certainly suggest that this is something that, in effect, is very old,
sonet hing that has been with himthroughout his life span."”
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(PC-T. 247.)(enphasis added) Dr. Crown testified that both statutory mental health nmitigators applied to
M. Carroll. (PCT. 248-49.)
I Trial

At his trial, M. Carroll was represented by Janes Taylor, a court-appointed | awer who had never
handl ed a penalty phase before. (PC-T. 107.) A few weeks before M. Carroll's trial, M. Taylor advised
the court, "I amnot prepared . . . | ama sole practitioner . . . . This case requires probably two
|l awyers. They have got two lawyers. | can't--1 can't doit." (R 63-64.) Watever doubts he may have
har bored about handling the case, M. Taylor did not ask that co-counsel be appointed.

Though he knew of his duty to investigate, (PCT. 118), M. Taylor did not hire an investigator.
(PC-T. 109.) Though DNA evidence linked his client to the crime scene, he did not obtain a DNA expert.
(PC-T. 155-56.) Though he believed Elmer Carroll was insane, (PC-T. 135), he did not obtain a confidential
mental health expert. He did not obtain any of M. Carroll's school records or records of psychol ogical
testing conducted during M. Carroll's childhood. (PC-T. 116.) He did not contact any of the nental health
experts who had previously interviewed M. Carroll (to determ ne conpetency) in order to arrange for follow
up evaluations (PC-T. 110). He never arranged for M. Carroll to be tested for brain damage, concedi ng at
the evidentiary hearing that, "If that's a mstake, then it's mne." (PCT. 115-16.) He did not contact
any famly menbers of M. Carroll nor did he contact anyone who was acquainted with M. Carroll during M.
Carroll's formative years. (PC-T. 117, 120.)

At the penalty phase, M. Taylor put on no witnesses at all, despite having over three weeks between
the guilty verdict (March 21, 1992) and the penalty phase (April 13, 1992) within which to discover
mtigation. "I had no one | could call that | thought would be persuasive," he later testified. (PCT.
149-50.) He introduced only one exhibit, a police report dating from 1969 which referred to sexual abuse
suffered by M. Carroll as a child. This document was handed to M. Taylor by the state attorney during a
bench conference, and M. Taylor was reluctant to introduce it until he realized what it was. (R 883-964.)
In his closing argunent (which takes up only five pages of transcript, R 947-52), M. Taylor told the jury,
"I'mnot going to show you photographs or present any other type of testimony. You' ve heard the evidence."
(R 947-48.) He scarcely nmentioned any of the mental health testinony, instead arguing that "the [offense]
in and of itself" denpbnstrated his client's nmental illness. (PC-T. 949.) He made only passing reference to
the police report disclosed by the State: "It would seemto ne that this docunent here that says he was
sexual |y mol ested as a young man maybe coul d add sonmething to the reason that he acted the way that he did
that night." (R 951.) M. Taylor concluded his argunment by apol ogizing for not having nore to say: "There
is alot of things that could be said | suppose during this proceeding." (R 951.)

M. Tayl or never asked mental health experts to evaluate M. Carroll for purposes of mitigation.
(PC-T. 118.) He presented no nental health evidence at penalty phase. (R 883-964.) At the evidentiary
hearing M. Taylor defended his decision, stating, "I had no one | could call that | thought would be
persuasive." (PC-T. 149-50.) However, Dr. Danziger, Dr. Gutman, and Dr. MMhon all testified at the
evidentiary hearing that they had been willing to testify at penalty phase that statutory mtigators applied

to M. Carroll. (PC-T. 381-82, 398-99). Dr. Danziger testified as follows:
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Q You said M. Taylor never contacted you to evaluate M. Carroll
for statutory mitigators, and he never asked you to specifically testify to
that? He did not call you during the penalty phase of the trial, did he?

A Correct.

Q And were he to have asked you to evaluate M. Carroll specifically
for those mitigating circunstances, or statutory mtigating circunstances,
woul d you have been agreeable to doing so?

A Yes.

Q And if he had called you at the penalty phase to testify regarding
the statutory mitigation, would you have been able for, or would you have,
you have testified in fact M. Carroll net requirenents for the statutory
mtigators that the nmurder was conmitted while M. Carroll was under the
influence of extreme nental or enotional disturbance?

A Yes, |, | would have testified.

Q Woul d you al so have testified to the statutory mitigator of M.
Carroll's capacity to appreciate the crimnality of his conduct, or to
conform his conduct to the requirements of the |law as substantially

i mpai red?

A Yes.

(PC-T. 381-82.) Dr. Gutman also stated that he would have testified at penalty phase:
Q As to the statutory mitigator, factor of the capacity of the
def endant to appreciate the crimnality, the one we just discussed, what

woul d your opinion have been?

A That he woul d have nmet the mitigating circunstances, statutory
mtigating circunstances, if | had ever been asked.

If you had been asked to render an opi nion on whether the
def endant was under the influence of extreme nental or, nmental or enotional
di sturbance, woul d you have been, been able to give an opinion on that?

A Yes.
Q What woul d your opinion have been?
A That he was.

If you had been asked to testify to this, to the existence of
statutory mtigating circunstances, woul d you have?

A Yes.
Q Were you ever asked to do so?
A Not that | recall.

(PC-T. 398.)(enphasis added) Dr. MMahon also was willing to testify at penalty phase:

Q If you had been called upon to testify at the penalty phase based

on the, based on what you did, would you have been able to address the

statutory mtigating factor M. Carroll suffered fromextreme nmental or

enot i onal disturbance?

A Yes .

Woul d you have been able to testify that the capacity of M.

Carroll to appreciate the crimnality of his conduct or conform his conduct

to the requirenents of the law was substantially inpaired at that tine?

A Yes.
(PC-T. 332-33.) M. Taylor testified that he didn't call any experts at penalty phase because he believed
their testinony at guilt phase was sufficient. (PC-T. 115, 119.) Consequently, the jury was never told how

the nental health testinony offered during guilt phase related to the statutory mitigating circunstances.
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At the sentencing hearing, the State took advantage of this fact in arguing to the court that no statutory
mtigators existed:

THE STATE: | would comment, also, that the defense chose not to
present any additional psychiatric testinmony during the penalty phase. So
no psychiatrist has directly addressed hinmself to the issue of the
statutory nmitigating circunstances.

I would submit at this tine, based on the evidence presented
during guilt phase in this case, that there is no sufficient evidence to
reasonably convince the Court of the existence of the statutory mitigating
ci rcumst ances.
(R 971.)(enphasis added) The trial court apparently agreed with the State's argunment, finding no statutory

mtigators. (R 1284-1290.)

In his closing argunent, M. Taylor told the jury, "I'"mnot going to stand up here for two hours and
go over the testimony of all the witnesses . . . I'mnot going to stand up here and junp up on the table and
try to change twel ve collective mnds as to how you recall the evidence presented in this case." (R 829.)

Wth respect to Dr. Hegert, the nedical exam ner whose testinony was crucial in linking M. Carroll to the
crime scene, M. Taylor told the jury, "I'mnot going to sit up here and question his opinion." (R 835.)

At the evidentiary hearing, M. Taylor blanmed his lack of preparation on the fact that no one
provided himw th information:

Q Did you present the case at trial and penalty phase you wanted to
present in this case?

A No.

Q Why not ?

A Well, | wanted nore information in the penalty phase, | wanted to
do something in the penalty phase rather than rely on what had been
presented in the guilt phase. | wanted nore information, | wanted nore to
work with. | didn't have it.

Q Way was that, sir?

A Because the informati on was not provided to me. And | couldn't,

coul d not ascertain whether there was any information out there that woul d
have been hel pful, or not.

(PC-T. 134.)(enphasis added) He elaborated: "There was nothing that | was given by anybody that had

sonmething to do with psychol ogical problems in the past. | mean | woul d have |iked to know whether or not
he had a brain injury, or testinobny about a plate in the, in his head, or anything like that." (PCT. 139.)
Wth respect to school records and information fromM. Carroll's relatives, M. Taylor stated, "I would

have |ike to have had a lot of things and nore know edge of what happened in his past, which | did not
have." (PC-T. 116.) "I was limted, | had no further information from anybody or any source or ny client.
There's not a famly menber that called me..." (PC-T. 116.)

M. Taylor admitted that information fromfanmly menbers (such as M. Carroll's history of nental
illness and abuse suffered by himas a child) would have been relevant for penalty phase. (PCT. 119-20.)
However, he conplained that M. Carroll's relatives never got in touch with him "I certainly w sh they

woul d have contacted nme. You know, normally when sonebody is charged with sonething like this famly

menbers, the phone is always ringing because the fam |y menbers are so concerned about it . . . [Slome
fam |y nenbers drive you nuts calling. That wasn't the case here." (PC-T. 120.) And with respect to past
acquai ntances of M. Carroll, M. Taylor stated that "no one came forward." (PC-T. 139.)
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M. Taylor also expressed frustration at his client's inability to assist in his defense:

[M. Carroll] was a nice, courteous person that couldn't give me hel p about
hi s background, whether he had, had any, he had any fanmily nmenbers that
cared anything about him anybody to contact. . . . As far as his nmental
background was concerned or what happened that night, | couldn't get

anyt hing out of him"

(PC-T. 136.)(enphasis added) At the hearing, counsel questioned M. Taylor:

Q To what extent, if any did [M. Carroll] participate in his own
def ense and preparation of the defense case in chief in this case?

A Very little.

Q What was your conmmunication with himlike? Ws he able to respond

to your questions appropriately?

A Yeah, he was able to respond but he just was uninformative. He
didn't know, or he didn't remenber, or he had no know edge of that.

Q He told you he had no recollection of committing this offense?

A That's correct.

Q He told you he had no recollection of his life history?

A Wel I, he knew where he had been, he'd been in jail before and what
he'd, he'd done . . . . But as far as El mer hel ping me out by saying | ook,
you need to contact Aunt Sally, or ny nother, or anyone el se that was
alive, there was nothing. | got, | got no information, had nowhere to go.

(PC-T. 137-38.) M. Taylor testified that the reason M. Carroll was unable to assist himwas because M.

Carroll was inconmpetent. (PC-T. 150-51.) M. Taylor clarified: "...|I thought Elmer was really suffering
fromsome type of nental problens. | thought he was insane. And no, he was not able to assist me. Even
though some psychiatrists said he was able to assist nme, he didn't give ne any assistance." (PCT.

151.) (enphasi s added) "I felt like | was talking to an enpty suit." (PCT. 151.)

SUMVARY OF THE ARGUMENT

El mer Carroll should not have been tried for capital murder, as he was inconpetent during all stages
of his trial. He was inconpetent and unable to knowi ngly, voluntarily, and intelligently waive his right to
testify or present evidence during the penalty phase proceeding. His lawyer's ineffective
assi stance deprived experts, the jury, and the sentencing court of vital information necessary for a
reliabl e conpetency and sentencing determination. Evidence of inconpetency discovered and presented in
postconviction requires a new trial.

Further, much of the same evidence proving i nconpetency establishes that Elmer Carroll's trial
attorney was ineffective in presenting his primary defense of insanity. Had the truth regarding El mer
Carroll been adequately presented to the jury and judge, a verdict of Not Quilty by Reason of Insanity woul d
have inevitably followed and M. Carroll would now be where he belongs: in a mental health facility
receiving lifelong treatment. Additionally, trial counsel failed to conpetently explore and present
evi dence that M. Carroll may not have acted alone in the offenses, but, rather, may have been influenced or
assi sted by a sane, conpetent acconplice; failed to effectively challenge the DNA evi dence introduced
against M. Carroll; and utterly failed to effectively inpeach and limt the prejudicial inmpact of the
medi cal examiner's testinmony, which featured numerous gruesonme and inflanmmatory photographic slides serving

no evidentiary purpose outwei ghing prejudicial inmpact. Counsel did not prevent the trial court from
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abandoning its role and allowed the State witness to dictate adm ssion of inproper evidence designed solely
to inflanme the passions of the jury.

Per haps npst egregious was trial counsel's ineffectiveness during the penalty phase of the capital
trial. Counsel knew he was representing an inconpetent individual who was insane at the tine of the
of fenses. He believed M. Carroll to be insane at the time of sentencing. Nevertheless, he allowed the
State to portray M. Carroll as a subhuman nmonster and a col d-bl ooded child ol ester/killer who stal ked the
night. Counsel utterly failed to investigate M. Carroll's background. Even while acknow edgi ng that he
was overwhel med by the case and co-counsel was needed, counsel never asked the trial court for assistance.
Despite realizing his heightened burden to investigate nmitigation on behalf of his nmentally ill client, M.
Tayl or never requested the services of a professional investigator. Nor did he engage nmental health experts
for purposes of establishing powerful statutory nmental health mitigation.

An adequate mitigation investigation would have both strengthened M. Carroll's inconpetency and
insanity claims during pre-trial and guilt phases of trial and established that Elmer Carroll was not a
nonster, but an unwanted, unloved child who was brutally physically, sexually, and enptionally abused in his
youth and who, as an adult, existed in the fog and confusion of brain damage, nental illness, and addiction

to substances. An adequate investigation would have refuted the State's primary strategy in the face of

such a nmentally ill defendant: |abel hima malingerer. The evidence bel ow overwhel mi ngly establishes that
El mer Carroll was not, is not, and has never been a malingerer. |Instead, he has consistently tested out |ow
I1.Q and nentally ill. He could neither appreciate the crimnality of his actions nor conform his conduct

to the requirenments of the law. He suffered froma severe enotional or nental disturbance at the tine of
the of fenses as well. Nunerous additional mtigating circunstances existed, but were not presented.

Trial counsel abandoned his client during penalty phase and functioned as an adjunct prosecutor,
inform ng the sentencing court that no one had anything good or mitigating to say about Elmer Carroll. This
al one requires a new penalty phase.

Trial counsel "waived" M. Carroll's fundamental
constitutional rights under both our state and federal constitutions to testify and contest the State's
evi dence by presenting his own mtigation evidence during the penalty phase. This was done despite
counsel 's good faith know edge and belief that M. Carroll was inconpetent to waive such rights.

M. Carroll was denied a full and fair hearing due to
the erroneous sunmary denial of clainms and al so because the trial court erred in excluding evidence. The
trial court denied M. Carroll the right to submit witten closing argunents despite being wthout counsel
due to legislative destruction of the former Office of Capital Collateral Counsel.

The trial court m sapprehended the law in summarily denying clainms, apparently believing it was
limted to hearing claims with an ineffective assistance of counsel conmponent. The trial court excluded
fromconsideration all ineffectiveness clains prem sed upon failure to object. This was error, particularly
regarding ClaimXV (inproper penalty phase closing argument by State), where consideration of this claimwas
vital to conducting a cunul ative analysis of M. Carroll's clainms. No cunul ative anal ysis was conduct ed.

M. Carroll is entitled to a new trial.

ARGUMENT |
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MR CARROLL |'S NOT GUILTY OF THESE OFFENSES BY REASON OF HI'S INSANITY. THE
TRI AL COURT ERRED I N REJECTI NG MR CARROLL'S CLAI M THAT, DUE TO TRI AL
COUNSEL' S | NEFFECTI VENESS, THE | NSANI TY DEFENSE WAS NOT PROPERLY PRESENTED.
Brai n damaged, psychotic, alcoholic, and borderline retarded, Elmer Carroll is a far cry fromthe
"Boogi e Man" that the State described himas at trial. (R 947.) Sinply stated, Elmer Carroll has suffered
frombrain damage and nental illness his entire life. "There's nothing that indicates that this is .

new," Dr. Crown testified at the evidentiary hearing, "and the consistency of some of the scores on the
early testing certainly suggest that this is something that, in effect, is very old, sonmething that has been
with [M. Carroll] throughout his life span." (PC-T. 247.) In fact, the origins of M. Carroll's nental
problems |ikely extend back to the wonmb. Evidence introduced at the hearing established that M. Carroll's
nmot her drank heavily during her pregnancy, indicating the |ikelihood of Fetal Alcohol Syndrome. (PCT.
245.) In addition, the mental illness of numerous famly menbers points to a genetic disorder. These
probl ems were conmpounded by brutal physical abuse and sexual abuse suffered by M. Carroll as a child, as
wel | as by chronic al coholismand drug use. As Dr. Crown testified, "This [nental disorder] represents a
cluster of problems that have multiple causative factors, beginning with problems in utero, nmoving to
neonat al / peri natal problenms, [and] the effects of trauma and the effects of substance abuse, particularly
before the adol escent years." (PCT. 247.)

Several experts testified to the lifelong duration of M. Carroll's mental illness, including Dr.
GQutman (PC-T. 412), Dr. McMahon (PC-T. 328-29), and Dr. Crown (PC-T. 232, 239, 247.) Significantly, M.
Carroll's performance on psychol ogi cal tests has been consistent throughout his life, "down to the pattern
of the scores thenselves," according to Dr. McMahon. (PC-T. 324.) Dr. Crown nmade the same observation,
finding that the results of the tests he adm nistered to M. Carroll were alnost identical with results from
testing conducted in 1968. (PC-T. 237.) Dr. Crown also noted that the pattern of test results he obtained
was "very simlar" to that found by Dr. Kirkland seven years earlier. (PCT. 267.)

The brain damage and psychol ogi cal problens identified in M. Carroll's chil dhood continue today.
Every one of the experts who testified at the hearing agreed that M. Carroll is presently psychotic.
Mor eover, even the Department of Corrections concurs in this diagnosis, for M. Carroll was diagnosed with
schi zophrenia and put on a drug regi men as soon as he was incarcerated. At various tinmes, he has been
medi cated with Navane, Loxitane, Stelazine, Panelor, Visteral, Asendin, Cogenton, and Donegral. (PC-T. 325,

327). Volumes of DOC psychiatric records also attest to the persistence of M. Carroll's nmental illness.

It strains reason, therefore, to suggest that M. Carroll was sane at the tine of the offense, while
conceding (as one nust) that he suffered froma severe, chronic nmental disorder both before and after the
of fense. Commmon sense dictates that M. Carroll was insane at the tinme of the offense. And in fact
numer ous experts expressed this very opinion: Dr. Danziger (concluded that M. Carroll was psychotic at the
time of the offense and was unable to distinguish right fromwong, R 1066-72), Dr. Benson (testified that
M. Carroll was actively psychotic at the time of the offense and did not know what he was doing or its
consequences, R 759), Dr. Crown (testified that M. Carroll was psychotic in 1990, PC-T. 238, and that M.
Carroll's dysfunctions existed at the time of the offense, PC-T. 248-49), Dr. MMahon (testified that M.

Carroll was psychotic within 48 hours of the offense, PC-T. 316-17), and Dr. Gutman (testified that M.
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Carroll had a psychotic illness on or around the time of the offense and that the psychosis had devel oped,
PC-T. 392.).

M. Carroll's behavior as observed by lay w tnesses roughly contenporaneous with the offense al so
indicates that he was insane. Several people who saw himshortly before the offense testified that he was
talking to his jacket, nunbling about denpns, and staring into space. The officers who arrested M. Carroll
al so remarked on M. Carroll's odd demeanor. Wen O ficer MDaniel swerved off the highway and brought his
patrol car up right behind M. Carroll, M. Carroll continued to wal k away, apparently oblivious. And when
Dr. McMahon interviewed M. Carroll a mere 48 hours after his arrest, she found himso psychotic that she
was unabl e to perform an eval uation.

In the face of overwhel mi ng evidence of M. Carroll's insanity, the State resorted to the facile
argurment that, because M. Carroll was not visibly a raving lunatic, he nmust be sane. The State told the
jury in closing: "[Y]ou' ve not seen the defendant hearing voices. The defendant has sat in this courtroom
and conducted hinmself as any other person and listened intently to the testimony." (R 816.)4 The State
belittled the psychiatric testinmony, referring to it as "psycho-babble", and argued to the jury that M.
Carroll was sinply faking his synptoms: "Bl ank stares doesn't mean you're insane." (R 848.)5

Conpet ent, substantial evidence presented at the hearing established that, at the time of the
of fense, M. Carroll was "laboring under such a defect of reason, fromdisease of the mnd, as to not know

the nature and quality of his act, or as not to know that what he was doing was wong." Copeland v. State,

41 Fla. 370, 26 So. 319 (Fla. 1902). Lay w tness testinmony, extensive records, and the unrefuted testinmony
of five mental health experts (including three experts who had contact with M. Carroll shortly after the
of fense) points to M. Carroll's insanity. The court erred in denying M. Carroll relief on this claim

M. Carroll's trial counsel was ineffective in presenting the insanity defense, and M. Carroll is entitled

“Dr. McMahon testified at the evidentiary hearing that
introduction into a structured environnent can actually
anmel i orate psychotic synptons:
Q So, doctor, it's your testinony that the
pressure of incarceration and an inpendi ng
crimnal trial for first degree nurder would
not cause soneone to exhibit synptons of
mental illness?
A Strange as it may seem no. It's
oftentines first of all not seen as pressure,
and certainly not in the sane way as it would
be to us.
So these fol ks, what we find is they
frequently conpensate, they | ook better.

(PCG-T. 334.)(enphasis added)

[ T] he existence of even a severe psychiatric defect is not

al ways apparent to laynen. One need not be catatonic, raving or
frothing." Bouchillon v. Collins, 907 F.2d 589, 593-94 (5th G
1990) (citations omtted).
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torelief on this claimregardl ess of the quality of counsel's assistance. To the extent that the court did
not grant M. Carroll a hearing on this claim the court committed error. To the extent that a hearing was
granted, M. Carroll's insanity at the time of the offense has been established by conpetent and substantial
evidence, and in the interest of justice this Court must grant M. Carroll a newtrial.
ARGUVENT | |

MR CARROLL WAS | NCOWPETENT DURI NG HI' S CAPI TAL PRETRI AL, TRIAL, AND

SENTENCI NG PROCEEDI NGS, | N VI OLATI ON OF THE UNI TED STATES AND FLORI DA

CONSTI TUTI ONS AND HI S FUNDAMENTAL DUE PROCESS RI GHT NOT TO BE TRIED WH LE

| NCOWPETENT. DUE TO TRI AL COUNSEL' S | NEFFECTI VENESS, MR CARROLL'S

| NCOWPETENCE WAS NEVER MADE APPARENT TO THE COURT.

For the same reasons stated in Argunment | above, it is apparent that M. Carroll was inconpetent at

the tinme of his trial. 1t has long been the rule in Florida that:

A person accused of an offense or a violation of probation or community

control who is nmentally inconpetent to proceed at any material stage of a

crimnal proceeding shall not be proceeded against while he is inconpetent.

Fla. R Cim P. Rule 3.210 (a). The conviction of an inconpetent defendant denies himthe due process of

| aw guaranteed in the Fourteenth Amendnent. See Janes v. Singletary, 957 F.2d 1562, 1573 (11th Cr. 1992);

Pate v. Robinson, 383 U S. 375 (1966).
The Janmes Court reiterated that
[a] defendant is considered conpetent to stand trial if "he has sufficient
present ability to consult with his lawer with a reasonabl e degree of
rational understanding--and [if] he has a rational as well as factual
under st andi ng of the proceedi ngs agai nst him"

Janmes, 957 F.2d at 1574 (quoting Dusky v. United States, 362 U.S. 402 (1960)) (enphasis added); See al so,

Hll v. State, 473 So. 2d 1253 (Fla. 1985). The evidence overwhel mingly indicates that M. Carroll
possessed neither a factual nor rational understanding of the proceedi ngs against himat the time of his
trial and penalty phase. It is equally obvious that M. Carroll did not possess a sufficient present
ability to assist in his own defense. He remmined bew | dered and uncommuni cative throughout the entire
trial.

Though M. Carroll was afforded a conpetency hearing in Novenber 1991, the trial court was
predi sposed to put M. Carroll on trial regardless of the hearing' s outcome. Although two out of three
experts judged M. Carroll to be inconpetent in Decenber 1990, the trial court was evidently dissatisfied
with this result and in 1991 appointed two nore experts to evaluate M. Carroll. Before any of the experts
had an opportunity to see M. Carroll, Judge Perry proceeded to set the case for trial. (R 1054.)

This Court has stated that "due process envisions a court that 'hears before it condems, proceeds
upon inquiry, and renders judgnment only after proper consideration of issues advanced by adversari al
parties,'" Jones v. State, 740 So. 2d 520, 523 (Fla. 1999) (quoting Scull v. State, 569 So. 2d 1251, 1252
(Fla. 1990)). But in the instant case this ideal was forgotten. Elmer Carroll's conpetency hearing was
little more than a pantonminme, as the court was already prepared to find M. Carroll conpetent before the
hearing even got underway. As soon as the |last w tness was excused, Judge Perry told the attorneys, "I'll
try [M. Carroll] this nonth if you all are ready to proceed . . . You just let ne know when you want to

proceed, |'ll proceed." (R 1393.)
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To the extent that the court did not grant M. Carroll a hearing on this claim the court commtted
error. To the extent that a hearing was granted, M. Carroll's inconpetence to be proceed at the time of
his trial has been established by conpetent and substantial evidence.

A MR CARROLL WAS | NCOWPETENT AT ALL STAGES OF THE PROCEEDI NGS.

Abundant psychiatric testinony before, during, and since trial establishes that M. Carroll was
incompetent at the time of his trial. Dr. MMahon was the first mental health professional to examine M.
Carroll after his arrest, and found himso psychotic that she could not even evaluate him (PCT. 315.)
Days after Dr. McMahon's contact with Elmer Carroll, the trial court appointed three experts to determ ne
M. Carroll's conpetency to proceed. Two out of the three doctors concluded that M. Carroll was
incompetent. (R 1042, 1043-47, 1075-78.)

Dr. Kirkland examined M. Carroll on Novenmber 6, 1990 and found him"not conpetent to stand trial,
especially on a charge of murder." (R 1042.) Dr. Kirkland recomended that M. Carroll be sent to a state
hospital facility for further evaluation and treatnment. (R 1042.)

Dr. Benson exanmined M. Carroll on Decenber 11, 1990 and al so concluded that M. Carroll was
incompetent. (R 1043-47). During this examnation M. Carroll stated that he heard voices, and told Dr.
Benson, "I see things, people. They try to make me believe they're sonmebody else." (R 1044.) M. Carroll
went on to say that the jail staff poisons his food; that he sonetines sees nessages on tel evision directed
only at him that people follow himand talk about himon the streets; that he communicates directly with
God; and that he has the power to read mnds and to heal people. (R 1045.) Dr. Benson di agnosed M.
Carroll wth schizophrenia and noted in his report, "I do not believe [M. Carroll] is malingering. He is
too regressed, too disorganized, and alnost certainly is hallucinatory and delusional." (R 1046.)

Dr. Erlich examined M. Carroll on Decenmber 7, 1990. (R 1075-78.) At the interview M. Carroll

remar ked, "There's stuff on ny cell that |looks like blood . . . The windows are snmeared with stuff. It's
like they're trying to make me believe things that are not true." (R 1076.) Dr. Erlich observed that
"Cognition is bizarre and hard to test. Insight and judgement (sic) are poor." (R 1077.)

Ten nmonths later, the court appointed two additional experts and ordered the three experts initially
appointed to reevaluate him5 M. Carroll's attorney filed an objection to the appoi ntment of additional
experts as contrary to Fla. R Crim P. 3.210(b). The court was so eager to put M. Carroll on trial that

Judge Perry set the trial date before any of these doctors had an opportunity to examne M. Carroll (R

1054.)

M. Carroll's conpetency hearing was held on Novenmber 15, 1991. (R 1337-95.) At this hearing,
even the State expressed m sgivings about M. Carroll's conpetency to proceed: "I have a feeling that
imedi ately prior to the trial of this case . . . we'll probably have to have the doctors take another | ook

at M. Carroll to make sure.” (R 1393.)
Dr. Benson, upon reexamning M. Carroll in Cctober 1991, reaffirmed his opinion that M. Carroll
was inconpetent. (R 1062-65.) Although Doctors Danziger and Gutnman, the two experts appointed in 1991,

both found M. Carroll conpetent to proceed, each expressed reservations about his conclusions. Dr.

SHowever, Dr. Erlich did not conduct a second evaluation of M. Carroll.
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Danzi ger cautioned that "I feel that the defendant does neet conpetency criteria at this point, but without
nedi cation that status could possibly worsen in the foreseeable future." (R 1071.)(enphasis added) Dr.
Danzi ger al so concluded that M. Carroll was psychotic at the time of the offense and unable to distinguish
right fromwong. (R 1066-72.) Dr. Qutman predicted that representing M. Carroll would be "laborious for
def ense counsel," although he was hopeful M. Carroll would "participate grudgingly in his own defense."
(R 1061.) (enphasi s added)

At the evidentiary hearing, counsel for M. Carroll presented the testinony of Doctors Danziger and
GQutman. After reviewing the records provided to themby collateral counsel (consisting of school records,
medi cal records, DOC records, and family histories), both doctors testified that they would reconsider their
original opinions regarding M. Carroll's conpetency at the time of trial. (PCT. 403, 393, 375-82.) M.
Carroll's trial attorney was ineffective by failing to discover and provide this critical information to the
appoi nted conpetency experts. M. Taylor's constitutionally deficient performance at this pre-trial stage
prejudiced M. Carroll by depriving himof a constitutionally reliable conpetency determnination.

To the extent that defense counsel failed to apprise the court and the experts that M. Carroll was
i ncapabl e of assisting in his defense due to inconpetence, defense counsel rendered ineffective assistance.
Hull v. Freeman, 932 F.2d 159 (3d. Cir. 1991).

B. MR CARROLL'S WAIVER OF HI'S RIGHT TO TESTIFY AND HI' S RI GHT TO CALL W TNESSES TO
PRESENT EVI DENCE | N M TI GATI ON WAS NOT KNOW NG, VOLUNTARY, AND | NTELLI GENT.

After the State rested at penalty phase, M. Carroll's attorney announced to the court that he did

not intend to present any nmitigating evidence. The follow ng bench conference took place:
MR TAYLOR | discussed this with M. Carroll. | don't think he's in ny
opi ni on capabl e of testifying. | have no idea what he's going to say. He
could say one thing. He could say the other; too dangerous .
THE COURT: kay, M. Carroll feels confortable with that?
MR TAYLOR He said, you're the lawer, judge. He doesn't think [State's
witness] Don Wllians is the sanme guy. He doesn't. He's over there
pulling ny coat saying, who is this person? That's not Don Wllianms. He
wants to know, he thinks [Assistant State Attorney Robin WIkinson] is
telling people to tell lies, okay.

(R 912.)(enphasis added) At the evidentiary hearing, M. Taylor was questioned about his decision to

present no witnesses during penalty phase:

Q Was that decision nmade after conferring with your client?
A Yes.

Q And he agreed with that decision, didn't he?

A He didn't really agree, he just didn't do much.

(PC-T. 150.) (enphasi s added)
To wai ve any right guaranteed by the United States Constitution the defendant nmust be able to make a

"knowi ng and intelligent" waiver of these rights. Mncey v. Arizona, 437 U.S. 385 (1978); Mranda v.

Arizona, 384 U S. 436 (1966). The rights to testify and to call witnesses are fundanental rights under both

our state and federal constitutions. See, e.g., Deaton v. Dugger, 635 So. 2d 4, 8 (Fla. 1993).

Accordingly, this Court has held that, "in determining the validity of any waiver of those rights to present
mtigating evidence, clearly, the record nmust support a finding that such a waiver was know ngly,

voluntarily, and intelligently made." Deaton v. Dugger, 635 So. 2d 4, 8 (Fla. 1993)(enphasis added). It is
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obvious fromthe record that M. Carroll lacked the ability to make a knowi ng, voluntary, and intelligent
wai ver of his right to present evidence in mitigation. This is so for two reasons: 1) his nental illness
rendered hi minconpetent to make such a waiver, and 2) his trial counsel's total failure to investigate
mtigation meant any waiver could not be knowing or intelligent (See Argunent |11, infra).
ARGUVENT | ']

THE TRI AL COURT ERRED | N DENYI NG MR. CARROLL' S | NEFFECTI VE ASSI STANCE OF

PENALTY PHASE COUNSEL CLAIM MR CARROLL HAS BEEN DENI ED A FULL

ADVERSARI AL TESTI NG AND HI' S RI GHTS UNDER THE SI XTH, EI GHTH AND FOURTEENTH

AMVENDMENTS TO THE UNI TED STATES CONSTI TUTI ON AND CORRESPONDI NG FLORI DA LAW

At this juncture, Elner Carroll's capital case stands for the proposition that one may be convicted

of capital murder and summarily sentenced to death despite overwhel mi ng evi dence of insanity, inconpetency,
and powerful statutory mental health mitigation. To allow M. Carroll's death sentence to stand is to
ignore constitutional |aw and conclude that the circunstances of a capital offense al one--regardl ess of

mtigation--require a sentence of death.

Unl ess a sentencer can consider "conpassionate and nmitigating factors stemming fromthe diverse

frailties of humankind," a capital defendant will be treated not as a unique human being, but rather as a
"facel ess, undifferentiated mass to be subjected to the blind infliction of the penalty of death." Wodson
V. North Carolina, 428 U S. 280, 304 (1976). This is exactly what happened to Elnmer Carroll. Conpelling

evi dence denonstrating and explaining his human frailties was never disclosed to the jury.
A DEFI Cl ENT PERFORMANCE OF COUNSEL

M. Carroll's case is about a court-appointed | awer whose apathy toward his client pervaded the
trial and culmnated in a jury recommendation of death. M. Taylor cross-exam ned witnesses and nade
obj ections, but effectively did no investigation or preparation of his penalty phase case. Al though his
client's mental illness was obviously central to the entire defense (the manin defense at guilt phase was
insanity, PC-T. 109), M. Taylor did not procure a single confidential mental health expert. Though he
expressed doubts about his ability to handle the case, (R 63-64), M. Taylor did not ask that co-counsel be
appoi nted. Though he knew of his duty to investigate, (PCT. 118), M. Taylor did not hire an investigator.
(PC-T. 109.) Though he believed Elmer Carroll was insane, (PC-T. 135), he never arranged for an expert to
evaluate his client's mental health. He did not obtain any of M. Carroll's school records or records of
psychol ogi cal testing conducted during M. Carroll's childhood. (PC-T. 116.) He did not contact any of the
mental health experts who had previously interviewed M. Carroll (to determine conpetency) in order to
arrange for followup evaluations (PC-T. 110). He never arranged for M. Carroll to be tested for brain
damage, conceding at the evidentiary hearing that, "If that's a mstake, then it's mne." (PCT. 115-16.)
He did not contact any of M. Carroll's relatives or anyone acquainted with M. Carroll during M. Carroll's
formative years. (PCT. 117, 120.)

M. Carroll effectively had no penalty phase at all. His attorney did not call a single wtness.
Even worse, his lawer actually stated to the court that "There's nobody who wants to say anything about
Elmer." (R 918.) At the evidentiary hearing M. Taylor defended his decision, stating, "I had no one |
could call that I thought woul d be persuasive." (PC-T. 149-50.) However, five famly menbers testified at
the evidentiary hearing that they would have testified at trial had they been asked (PC-T. 190, 217, 284,

306). In addition, Dr. Danziger, Dr. GQutman, and Dr. McMahon all testified at the evidentiary hearing that
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they had been willing to testify at penalty phase that statutory mitigators applied to M. Carroll; quite
simply, they were never asked. (PC-T. 381-82, 398-99.) M. Taylor introduced only one exhibit at penalty
phase, a police report dating from 1969 which referred to sexual abuse suffered by M. Carroll as a child.
Thi s document was handed to M. Taylor by the state attorney during a bench conference, and M. Tayl or was
actually reluctant to introduce it until he realized what it was.6 (R 914-15.) In his closing argument
(conmprising only five pages of transcript, R 947-52), M. Taylor told the jury, "lI'mnot going to show you
phot ographs or present any other type of testinmony. You've heard the evidence." (R 947-48.) He scarcely
mentioned any of the mental health testinmony fromthe guilt phase, instead arguing that "the [offense] in
and of itself" demonstrated his client's mental illness. (PC-T. 949.) He made only passing reference to
the police report disclosed by the State. (R 951.) M. Taylor concluded his argunment by apol ogi zi ng for
not having nore to say: "There is a lot of things that could be said | suppose during this proceeding." (R
951.)

In short, M. Taylor did nothing to persuade the jury that his client's life should be spared. Such
passi veness is plainly inconpatible with the guarantees of due process and effective assistance of counsel
enbodied in our state and federal constitutions:

It should be beyond cavil that an attorney who fails altogether to nmake any

preparations for the penalty phase of a capital murder trial deprives his

client of reasonably effective assistance of counsel by any objective

standard of reasonabl eness.
Bl ake v. Kenp, 758 F. 2d 523, 533 (11th Cir. 1985), cert. denied, 474 U.S. 998 (1985). Trial counsel is
under a duty to independently investigate, evaluate, and present all statutory and nonstatutory mitigation
in a capital case. Rose v. State, 675 So. 2d 567, 570-72 (Fla. 1996); Heiney v. State, 620 So. 2d 171, 173
(Fla. 1993); Stevens v. State, 552 So. 2d 1082, 1087-88 (Fla. 1989); State v. Mchael, 530 So. 2d 929 (Fla.

1988); Porter v. Singletary, 14 F.3d 554, 557 (11th Cir. 1994). Failure to investigate available nmitigation

constitutes deficient performance. Rose, 675 So. 2d at 570-72; Hldwi n v. Dugger, 654 So. 2d 107 (Fl a.

1995); Deaton v. Dugger, 635 So. 2d 4 (Fla. 1993); Heiney, 620 So. 2d at 173; Phillips v. State, 608 So. 2d

778, 782-83 (Fla. 1992); Mtchell v. State, 595 So. 2d 938 (Fla. 1992); Lara v. State, 581 So. 2d 1288 (Fl a.

1991); Stevens, 552 So. 2d 1082, 1087-88 (Fla. 1989); Bassett v. State, 541 So. 2d 596 (Fla. 1989).
Al though five of M. Carroll's relatives and three nental health experts were available and willing

to testify at penalty phase, M. Taylor either did not contact themor did not ask that they testify.7

%Despite having three weeks between the guilty verdict (March 21,
1992) and the penalty phase (April 13, 1992) in which to discover
mtigation, M. Taylor cane to the penalty phase enpty-handed.
Had the State not disclosed the police report (after waiting
until the eleventh hour to do so), M. Carroll would have had no
mtigation evidence what soever.

I'n his order denying M. Carroll postconviction relief, Judge
Perry found that "[i]t would have been difficult, if not

i npossible at the tinme of trial to locate famly nenbers who were
scattered to the winds and who had no contact with Defendant for
years prior to this crime." (PCT. 1163.) This assertion flies
in the face of the evidence adduced at the hearing, at which M.
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Failure to present available mental health mitigating evidence constitutes ineffective assistance.

M ddl eton v. Dugger, 849 F. 2d 491, 493-95 (11th Cir. 1988). M. Taylor's lack of effort to secure any

mtigation evidence constitutes the very kind of ineffective assistance condenmed in Harris v. Dugger, where
the court observed, “[Plrior to the day of sentencing, neither |awyer had investigated Harris’ famly,
scholastic, mlitary and enpl oyment background, leading to their total--and adm tted--ignorance about the
type of mitigating evidence available to them” 874 F. 2d 756, 763 (11th Gr. 1989), cert. denied, 493 U S
1011 (1989). M. Carroll’s death sentence was the direct result of his attorney’ s inexcusable neglect. His
attorney's superficial effort and belief that the information should be supplied to him rather than

di scovered by him amunted to no investigation for constitutional purposes.

When questioned about his non-effort in M. Carroll’s case, M. Taylor blaned everyone but hinself.
He conpl ained that informati on was not provided to him (PC-T. 134, 139.) He grunmbled that M. Carroll’s
relatives never contacted him (PC-T. 117, 120.) He fretted that no one came forward from M. Carroll’s
past. (PC-T. 138-39.) Indeed, a review of the record | eaves one to ponder which is nore remarkable: M.
Taylor’s conplete lack of effort on behalf of his client, or his astonishment that no one beat a path to his
door to offer help.

M. Taylor also pointed to his client’s mental inconpetence as an excuse for his shortcomings.8 He
stated several times during the evidentiary hearing that M. Carroll had been uncommuni cative and unable to
assist him (PC-T. 136-38, 151.) Wile this is certainly true, M. Taylor cannot excuse his
ineffectiveness by blaming his client’s mental illness. An attorney' s duty to render effective assistance

of counsel does not depend on his client’s ability to assist him Strickland v. Washi ngton, 468 U.S. 668

(1984). To the contrary, M. Carroll’'s mental illness bestowed on M. Taylor a heightened responsibility to
protect his client’s interests: “An attorney has expanded duties when representing a client whose condition

prevents himfrom exercising proper judgnment.” Thonpson v. Winwight, 787 F. 2d 1447, 1451 (11th Cir.

1986) (citation omtted), cert. denied, 481 U 'S. 1042 (1987). |In Blanco v. Singletary, the Eleventh Circuit

enphasi zed the increased responsibility of trial counsel when the client has a nmental infirmty. Blanco v.
Singletary, 943 F.2d 1477 (11th Gr. 1991). Like Elnmer Carroll, the defendant in Blanco was described as
unconmuni cative and exhi biting strange behavior:
During the precise period when Blanco's |lawers finally got around to preparing his penalty phase
case, Blanco was noticeably norose and irrational. Counsel therefore had a greater obligation to

investigate and anal yze available nmitigation evidence.

1d. at 1502 (enphasis added).

Carroll's relatives testified that they were living in fairly
close proximty to Orange County at the time of trial (sonme |ess
than an hour's drive away) and that they nmaintai ned addresses and
t el ephone service in their own nanmes. (PCT. 201, 217, 284.)

8. Tayl or overlooks the fact that had he properly investigated
the case--perhaps with the assistance of co-counsel and/or an
investigator--M. Carroll's inconpetency woul d have been
establ i shed and he woul d not have been forced to try a capital
case under such unacceptabl e circunstances.
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No matter the degree to which M. Carroll was unconmmunicative or unable to assist his |lawer, M.
Tayl or had a duty to independently investigate and present to his client the results of his investigation

and his view of the nmerits of alternative courses of action.9 Tafero v. Wainwight, 796 F.2d 1314, 1320

(11th Gir. 1986); Eutzy v. Dugger, 746 F. Supp. 1492, 1499 (N.D. Fla. 1989), aff'd, No. 89-4014 (11th Grr.
1990); Koon v. Dugger, 619 So. 2d 246 (Fla. 1993). Although a client's wishes or directions may limt the
scope of an attorney's investigation,10 even this will not excuse the failure to conduct any investigation

of a defendant's background for potential mitigating evidence. See, Thonpson v. Wainwight, 787 F.2d 1447,

1451 (11th Cir. 1986); 1986); Thomas v. Kenp, 796 F.2d 1322 (11th Cr.), cert. denied, 479 U S. 996 (1986);
Gay v. Lucas, 677 F.2d 1086 (5th Cir. 1982), cert. denied, 461 U S 910 (1983). So crucial is this aspect
of an attorney’s duties that even a defendant's desire not to present mtigation evidencell does not
term nate the lawyer's responsibilities during the sentencing phase of a death penalty trial. Blanco v.
Singletary, 943 F.2d 1477, 1502 (11th Cir. 1991); Deaton v. Dugger, 635 So. 2d 4, 7-9 (Fla. 1994).

M. Carroll was prejudiced not only by M. Taylor’s inaction, but also by M. Taylor's affirmative
representations to the court that no mitigation evidence existed. Wen the trial court questioned M.

Tayl or about his intention not to present mtigating evidence, M. Taylor assured the court that “[t]here’s

nobody who wants to say anything about Elmer.” (R 918.) The court was left to conclude (erroneously) that
none of M. Carroll’s famly or friends were willing to testify on his behalf and there was no other
avail able mtigating evidence. “[A] vital difference exists between not producing any mtigating evidence

and enphasizing to the ultimte sentencer that the defendant is a bad person or that there is no mtigating

evi dence.” Douglas v. Wainwight, 714 F. 2d 1532, 1557 (11th Cr. 1983), vacated, 468 U.S. 1206 (1984),

adhered to on remand, 739 F. 2d 531 (11th Cr. 1984), cert. denied, 469 U.S. 1208 (1985). The prejudicial

effect of M. Taylor’s remarks cannot be overstated. On simlar facts, the court in Blanco v. Singletary

found that “it would have been nearly inpossible for the trial court not to have considered the | ack of
wi t nesses adversely to Blanco.” 943 F. 2d at 1505.

B. SUBSTANTI AL M Tl GATI ON EVI DENCE WAS AVAI LABLE TO TRI AL COUNSEL AND SHOULD HAVE BEEN PRESENTED AT
PENALTY PHASE.

It is unrefuted, as the State presented no evidence to the contrary, that substantial statutory and
nonstatutory mitigating evidence was available to trial counsel at the time of trial. Extensively presented

in the Statement of Facts, these factors may be summarized as follows:

°To the extent that M. Carroll's inconpetency would have nade it
futile for M. Taylor to discuss with himthe results of his

i nvestigation and alternative courses of action, M. Taylor was
under a continuing duty to notify the court of his client's

I nconpet ency.

There is no evidence that M. Carroll limted his |lawer's

i nvestigation except to the extent he was inconpetent and unabl e
to provide information.

“There is no evidence that M. Carroll desired no mtigation.
Rat her, the record shows that he was incapable of waiving
mtigation. See Argunent |I1-B, supra
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Statutory Mtigation: Five nmental health experts testified at the evidentiary hearing that two

statutory nitigators applied to M. Carroll. (PCT. 248-49, 332-33, 359-60, 381-82, 398.) After extensive
psychol ogi cal and neuropsychol ogi cal testing, it was determined that M. Carroll suffers fromorganic brain
damage (PC-T. 233), is borderline mentally retarded (PC-T. 229), has a psychotic illness (PCT. 238-39, 248-
49, 316-17, 392, R 759, R 1066-72), has learning disabilities (PCT. 230-32), and | acks mental
flexibility, (PCT. 230), with contributing factors of Fetal Al cohol Syndrone, a long history of alcohol and
drug abuse (begi nning at age 3), severe physical abuse and sexual abuse suffered as a child, blows to the
head, and possible genetically conditioned nental illness. Doctors Danziger, Gutnan, MMhon, Crown, and
Toormer all agreed that M. Carroll (1) |lacked the capacity to appreciate the crimnality of his conduct, and
that (2) he acted under the influence of extreme nental or enotional disturbance. (1d.) Their testinobny is
unrefuted, as the State called no expert w tnesses at the hearing.12

Three of the experts who testified at the hearing (Dr. Danziger, Dr. Gutman, and Dr. MMahon)
interviewed M. Carroll prior to trial, and all three would have testified at penalty phase that two
powerful statutory mitigators applied to M. Carroll. (PCT. 381-82, 398, 332-33.) Had they testified, a
reasonabl e probability exists that the court would have wei ghed the aggravating and nmitigating circunstances
differently. Indeed, there are many cases in which this Court has reduced a death sentence or remanded for
a new sentenci ng proceeding where the trial court erred in not finding or considering one or both of the

statutory mental health mtigators. See, e.g., Alneida v. State, ___ So. 2d ___, 24 FLWS336 (Fla. July 8,

1999); Hawk v. State, 718 So. 2d 159 (Fla. 1998); Spencer v. State, 645 So. 2d 377 (Fla. 1994); Mrgan v.
State, 639 So. 2d 6 (Fla. 1994); Know es v. State; 632 So. 2d 62 (Fla. 1993); Santos v. State, 629 So. 2d

838 (Fla. 1994); Canpbell v. State, 571 So. 2d 415 (Fla. 1990); N bert v. State, 574 So. 2d 1059 (Fl a.

1990); Buford v. State, 570 So. 2d 923 (Fla. 1990); Brown v. State, 526 So. 2d 903 (Fla. 1988); Holsworth v.
State, 522 So. 2d 348 (Fla. 1988); Fead v. State, 512 So. 2d 176 (Fla. 1987); Ross v. State, 474 So. 2d 1170
(Fla. 1985); Mnes v. State, 390 So. 2d 332 (Fla. 1980); Kanpff v. State, 371 So. 2d 1007 (Fla. 1979);
Huckaby v. State, 343 So. 2d 29 (Fla. 1977).

Nonstatutory Mtigation: The follow ng nonstatutory mnitigating circunstances available to penalty

phase counsel, but neither discovered through investigation nor presented to the sentencing jury and court,
have been accepted as nmitigating in other cases:

Low intelligence: Dr. Crown neasured M. Carroll's full scale 1Q at 81, which places M. Carroll at
the borderline range for nental retardation. (PC-T. 229.) WM. Carroll's reading ability is at the second
grade level; his spelling is at the third grade level; and his sinple arithmetic is at the fifth grade
level. (PC-T. 232.) Dr. Crown conpared M. Carroll's attentional capacity (i.e., ability to function when

there are distractions) to that of soneone about eighty years old suffering fromthe beginning of a

2n fact, the only witness called by the State was a deputy
sheriff who had witnessed M. Carroll playing tic-tac-toe with an
investigator fromthe Ofice of the Capital Coll ateral Counsel.
(PC-T. 423.) Apparently the State theorized that M. Carroll's
ability to play tic-tac-toe reveal ed a diabolical m nd capabl e of
deceiving five nmental health experts as to his sanity.
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degenerative process. (PC-T. 231.) He testified that M. Carroll has brain damage, (PC-T. 233), and added,
"There is a great deal of distractibility, a dimnished, very poor intellectual processing ability, in
addition to general processing deficits that are consistent with a life-long series of problems." (PCT.
232.)

Dr. Crown conpared the results fromthe tests he adnministered to M. Carroll with results from
testing conducted in 1968, when M. Carroll was twelve. He found that the data matched al nbst exactly.
(PC-T. 237.) As a student at Clernont Elementary School, M. Carroll was given the Weschler Intelligence
Scale for Children. (PC-T. 237.) This test yielded a full-scale IQfor M. Carroll of 80; Dr. Crown's test
indicated an 1Q of 81. (PC-T. 229, 237.) He further noted that when M. Carroll was thirteen, the tests
were repeated and M. Carroll's full-scale 1Q was neasured at 80 again. (PC-T. 238.) In 1990, another test
produced a verbal 1Qof only 58. (PC-T. 238.)

Low intelligence is recognized as a mitigating circunmstance. See, Henyard v. State, 689 So. 2d 239,
244 (Fla. 1997)(trial court found low intelligence and enotional deficits to be nmitigating); Sinclair v.
State, 657 So. 2d 1138, 1142 (Fla. 1995)(trial court found "dull normal intelligence" in mtigation);
Larkins v. State, 655 So. 2d 95, 100-101 (Fla. 1995)(this Court recogni zed "poor reader"; "difficulty in
school "; "dropped out of school at the fifth or sixth grade"; and "functions at the | ower 20% of the
population in intelligence" mitigating; remand for resentencing by trial court upon finding that mitigation

in record was inconsistent with trial court's finding of no nonstatutory mitigation); Thonpson v. State, 648

So. 2d 692, 697 (this Court, in explaining its approach to Penry v. Lynaugh, 492 U.S. 302 (1989), stated
that it has "elected to follow the approach of the United States Suprenme Court and treat low intelligence as
a significant mtigating factor with the |l ower scores indicating the greater mtigating
influence.") (enphasis added); Brown v. State, 526 So. 2d 903, 907-908 (Fla.), cert. denied, 488 U S. 944
(1988) (defendant's 1 Q of 70-75, classified as borderline defective or "just above the level for mld nental
retardation" was part of the "anple evidence nmitigating agai nst death").

Child abuse: Nunerous lay witnesses testified to the brutal abuse inflicted on M. Carroll during
hi s childhood and adol escence. M. Carroll was raised in an atnobsphere of violence, poverty, and
al coholism H's father hacked a live puppy into pieces in front of his own children, and his nmother woul d
club himuntil he |l ost consciousness. (PC-T. 187, 304, Affidavit of Edward Couch, Affidavit of Shirley
Giffin.) He was given alcohol by his parents beginning at the age of three, and became so dependent on
al cohol that as a teenager he began havi ng al cohol -i nduced bl ackouts and hal | uci natory epi sodes after his
drinking binges. (PC-T. 296-97, Affidavit of Nellie Sue Smith.) As a twelve-year-old, he was sexually
abused in the nost degradi ng ways i magi nable, forced to have sex with an ol der man who woul d soneti mes
urinate in his face. (PC-T. 281-84, 305.)

Child abuse is recognized as a mtigating circumstance. See, Jackson v. State, 704 So. 2d 500, 506-
507 (Fla. 1998)(trial court failed to adequately address nonstatutory mtigating circunstances, including

defendant's difficult childhood that included sexual assault); Chandler v. State, 702 So. 2d 186, 200 (Fla.

1997)(trial court found that it is a mtigating factor that defendant had a deprived childhood or suffered
abuse as a child); Boyett v. State, 688 So. 2d 308, 310 (Fla. 1997)(traumatic famly life and history of

sexual abuse anmpng nonstatutory mtigating circunstances supporting |life sentence recomendation); Strausser
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v. State, 682 So. 2d 539, 540 at n. 3, 542 (Fla. 1996)(trial court found nonstatutory mitigation in that
def endant was severely abused as a child; jury override reversed where substantial mtigation, including
expert testimony that Strausser had been physically and sexually abused by his stepfather as a young child,

supported jury recomrendation); Canpbell v. State, 571 So. 2d 415 (Fla. 1990)(abused or deprived chil dhood).

Hi story of alcohol and substance abuse: Evidence presented at the hearing established that M.
Carroll was given al cohol by his parents beginning at the age of three. He became so dependent on al cohol
that as a teenager he experienced al cohol -i nduced bl ackouts and hal | uci natory epi sodes after his drinking
bi nges. (PC-T. 296-97, Affidavit of Nellie Sue Smith.) Before dropping out of school in the seventh grade,
he began using drugs. (Affidavit of Nellie Sue Smith.) During his youth M. Carroll also huffed gasoline
and other inhalants. (PC-T. 392.) At the evidentiary hearing several experts testified that M. Carroll’s
chroni c al coholismand history of drug abuse contributed to his deteriorated mental condition. (PCT. 247,
374, 391, 400, 412.)

Hi story of alcohol and substance abuse is recognized as a mitigating circunmstance. See, Mhn v.
State, 714 So. 2d 391 (Fla. 1998)(extensive history of alcohol and substance abuse); Mrgan v. State, 639
So. 2d 6, 14 (Fla. 1994) (defendant sniffing gasoline for many years and on the day of the offense
establ i shed as nonstatutory mtigating circunmstances); Knowes v. State, 632 So. 2d 62 (Fla.

1994) (neurol ogi cal Iy i mpai red substance and sol vent abuser established statutory mitigation on facts of
case); Cark v. State, 609 So. 2d 513, 516 (Fla. 1992)(extensive history of substance abuse constituted
strong nonstatutory mtigation).

Fetal Al cohol Syndrone: Both Dr. Gutman and Dr. Crown testified that M. Carroll neets all the
criteria for a diagnosis of Fetal Al cohol Syndrome. (PC-T. 245. 392.) Anmong the materials reviewed by Dr.
Gutman were affidavits of famly menbers documenting the al cohol abuse of M. Carroll’s mother during her
pregnancy; school records and records of psychol ogical testing conducted during M. Carroll’s childhood
whi ch indicated he was borderline nentally retarded; and lay testinony which indicated that M. Carroll has
a long history of behavioral problens.

Fetal Al cohol Syndrome is recognized as a nmitigating circunmstance. See, Hunter v. State, 660 So. 2d
244, 254 (Fla. 1995)(trial court found Fetal Al cohol Syndrome as a nonstatutory mtigating circunstance).

Head injury: Neuropsychol ogical testing revealed that M. Carroll suffers from brain danage. Dr.
Crown testified that M. Carroll’s brain dysfunction has multiple origins beginning in the prenatal stage
and continuing through chil dhood and adol escence. (PC-T. 247.) As a child, M. Carroll was often beaten by
his mother with a hickory stick, sometimes to the point of unconsciousness. (PC-T. 304, Affidavit of
Shirley Giffin.) He also was involved in several barroomfights and at one point sustained a significant
head injury. (PCT. 227.)

Head injury is an accepted nmitigating circumstance. See, Johnson v. Singletary, 612 So. 2d 575,

577-581 (Fla. 1993)(J. Kogan specially concurring)(chronic and |ong standing brain damage, along with other
substantial mtigation, procedurally barred fromconsideration); Foster V. State, 679 So. 2d 747 (Fl a.

1996) (organi ¢ brain damage); Hall v. State, 541 So. 2d 1125 (Fla. 1989)(sane); Waterhouse v. State, 522 So.

2d 341 (Fla. 1988)(sane).
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Growi ng up inpoverished: The youngest of nine children fathered by a succession of nen, Elnmer grew
up in utter poverty as his migrant worker parents drifted in search of work. Eventually his famly settled
in Clernmont, Florida, where both his parents worked in orange groves, picking fruit fromearly nmorning until
night. (PC-T. Affidavit of Barbara Snead, Affidavit of Nellie Smith.) As a young boy, M. Carroll depended
on his older sister Nellie to cook his neals and take himto school. |d.

Growi ng up inpoverished is recognized as a mitigating circunmstance. See, Foster v. State, 614 So.
2d 455, 461 (Fla. 1993)(trial court gave special instruction to jury allow ng the consideration of any
factor in mtigation and specifically including poverty); Maxwell v. State, 603 So. 2d 490, 492 (Fla.
1992) (" di sadvant aged youth" found mitigating); Meeks v. Dugger, 576 So. 2d 713, 716 (Fla. 1991)(this court
i ncl uded "background of poverty and deprivation" and "severe enptional problenms as a result of his deprived

chil dhood" in the category of "substantial nonstatutory mtigating evidence"); Brown v. State, supra (this

Court specifically held the trial court erred in rejecting "di sadvantaged chil dhood, his abusive parents,
and his |lack of education and training" as mtigating).

Enotional abuse: M. Carroll’s nother was an al coholic and a severely mentally ill woman whose
attitude toward her children alternated between indifference and malice. Wen she wasn’t ignoring her
children, she would beat thembrutally. As the youngest child, M. Carroll was especially vulnerable to his
mother’ s tirades. Her behavior was unpredictable. Wen M. Carroll was only a few years old, his nother
woul d tell himthat he was possessed with denons, and even perforned bizarre exorcismrituals on the boy.
(Affidavit of Shirley Griffin.) Apart fromhis mother's erratic behavior, M. Carroll was also subjected to
the psychol ogi cal tornment that acconpanied the horrific physical and sexual abuse he suffered as a child.

Enoti onal abuse is an accepted nmitigating circunmstance. See, Poneranz v. State, 703 So. 2d 465, 472

(Fla. 1997) (enptional abuse as a child one of a nunmber of factors supporting a |life sentence
recommendation); Hunter v. State, 660 So. 2d 244, 254 (Fla. 1995)(trial court considered enptional abuse and
neglect as a nonstatutory mitigator); Turner v. State, 645 So. 2d 444, 448 (Fla. 1994)(defendant raised in
an emotionally and nmental ly unstabl e home).

C. TRIAL COUNSEL' S FAI LURE TO | NVESTI GATE AND PRESENT AVAI LABLE M TI GATI NG EVI DENCE CONSTI TUTES
DEFI CI ENT PERFORMANCE.

It is well established that when trial counsel is on notice that his or her client may have a
mtigating mental health problem reasonably effective representation requires counsel to investigate and
present independent nedical nental health nitigation during the penalty phase of a capital trial. See e.qg.,
Rose v. State, 675 So. 2d 567, 572-573 (Fla. 1996); State v. Lara, 581 So. 2d 1288, 1290 (Fla. 1991); State

v. Mchael, 530 So. 2d 929, 930 (Fla. 1988); O Callaghan v. State, 461 So. 2d 1354, 1355-1356 (Fla. 1984);

Perri v. State, 441 So. 2d 606, 609 (Fla. 1983). See also, Baxter v. Thomas, 45 F.3d 1501, 1513 (11th Cir.

1995); Stephens v. Kenp, 846 F.2d 642, 653 (11th Cir. 1988); Thonpson v. Wainwight, 787 F.2d 1447, 1450-

1451 (11th Cir. 1986); Beavers v. Bal kcom 636 F.2d 114, 116 (5th Cir. 1981); United States v. Edwards, 488

F.2d 1154, 1163 (5th Cir. 1974).
Addi tionally, counsel is under a duty to independently investigate, evaluate, and present all

statutory and nonstatutory mitigation in a capital case. Rose v. State, supra; Heiny v. State, 620 So. 2d

171, 173 (Fla. 1993); Stevens v. State, 552 So. 2d 1082, 1087-1088 (Fla. 1989); State v. Mchael, supra;

Porter v. Singletary, 14 F.3d 554, 557 (11th Gr), cert. denied, _  US. _ , 115 S.C. 589 (1994).
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Failure to investigate available mtigation constitutes deficient performance. Rose v. State, supra;

Hildw n v. Dugger, 654 So. 2d 107 (Fla. 1995); Deaton v. Dugger, supra; Heiny v. State, supra; Phillips v.

State, 608 So. 2d 778 (Fla. 1992); Mtchell v. State, 595 So. 2d 938 (Fla. 1992); State v. Lara, supra;

Stevens v. State, 552 So. 2d 1082 (Fla. 1989); Bassett v. State, 541 So. 2d 596 (Fla. 1989).

The deficiency analysis reveals that penalty phase counsel conducted what ambunted to no
investigation, presented no penalty phase wi tnesses, made a generic closing argument conprising only five
(5) transcript pages, and totally ignored any argument regarding the applicability of mitigators or the
inapplicability of aggravators. Any attenpt to ascribe a tactical mptive to counsel's onmissions is
conpl etely inplausible: "Caselaw rejects the notion that a 'strategic' decision can be reasonabl e when the
attorney has failed to investigate his options and make a reasonabl e choice between them" Horton v. Zant,
941 F. 2d 1449, 1462 (11th Cir. 1991); See also Heiney v. State, 620 So. 2d 171, 173 (Fla. 1993)("Heiney's
lawyer in this case did not make decisions regarding mitigation for tactical reasons. Heiney's |lawer did
not even know that mitigating evidence existed."); Harris v. Dugger, 874 F. 2d 756, 763 (11th Gr.

1989) (tactical decisions must flow froman informed judgnent).

In contrast to the penalty phase, during the postconviction evidentiary hearing M. Carroll
presented evidence of readily available mental health expert testinmony that would have supported the finding
of two (2) statutory mtigating factors and aided in defeating the nost enmotional of statutory aggravating
factors (heinous, atrocious, and cruel). Further, docunentary and lay wi tness testinony was readily
avail abl e to establish many nonstatutory mtigating factors.

Deficient performance of trial counsel under Strickland v. Washi ngton, supra, and this Court's

precedent has been established: the above identified acts or onissions of penalty phase counsel were
deficient; they were outside the wi de range of professionally conpetent assistance. See, Baxter v. Thomms,

supra.

D. THE DEFI Cl ENT PERFORMANCE OF PENALTY PHASE COUNSEL
PREJUDI CED MR, CARROLL.

M. Taylor's deficient performance as an attorney prejudiced M. Carroll under Strickland v.
Washi ngton, which requires showing "a reasonable probability that, but for counsel's unprofessional errors,
the result of the proceedi ngs woul d have been different. A reasonable probability is a probability

sufficient to underm ne confidence in the outcome." Strickland v. Washington, 466 U.S. 668, 694 (1984).8

Confidence in the outcome is underm ned when the court is unable "to gauge the effect” of counsel's
om ssions. State v. Mchael, 530 So. 2d at 930. Prejudice is established when trial counsel's deficient

performance deprives the defendant of a "reliable penalty phase proceeding." Deaton v. Dugger, supra. M.

Carroll was not provided with a reliable penalty phase proceeding due to his trial counsel's inexperience
and apathy evi denced by counsel's failure to perform background investigation; failure to engage a nental
health expert to explore statutory mental health mitigation; failure to contact any relatives or

acquai ntances of M. Carroll; and om ssions regarding i nproper prosecutorial comrents and inproper jury

instructions.

8A defendant is not required to show counsel's deficient performance "[more likely than not altered
the outcone in the case." Strickland, 466 U S. at 693.
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The overwhel ming mtigation devel oped and presented by postconviction counsel could not and shoul d
not have been ignored had it been presented to the sentencing judge and jury. |If it had been, this Court
woul d surely have considered the extensive mitigating evidence under established precedent and remanded for

imposition of a life sentence. Prejudice is established under such circunmstances. See, Hildw n v. Dugger,

654 So. 2d 107 (Fla. 1995)(prejudice established by presenting of "substantial mtigating evidence" in

postconviction); Phillips v. State, 608 So. 2d 778, 783 (Fla. 1992)(prejudi ce established by "strong nental

mtigation" which was "essentially unrebutted" in postconviction); State v. Lara, 581 So. 2d 1288, 1289
(Fla. 1991) (prejudi ce established by evidence of statutory mitigating factors and abusive chil dhood);
Bassett v. State, 541 So. 2d 596, 597 (Fla. 1989)("this additional mitigating evidence does raise a
reasonabl e probability that the jury recommendati on woul d have been different").9

In Penry v. Lynaugh, the U.S. Supreme Court reaffirmed the principle that "punishnment should be

directly related to the personal culpability of the crinminal defendant," in capital cases. Penry v.
Lynaugh, 492 U.S. 302, 304 (1989). "Rather than creating a risk of unguided enmotional response, full
consi deration of evidence that mtigates against the death penalty is essential if the jury is to give a
'reasoned noral response to the defendant's background, character, and crinme.'" [d. at 327. Trial
counsel 's ineffectiveness prevented the jury frommaeking this "reasoned noral response,” and M. Carroll was
prejudiced as a result.
ARGUVENT |V
THE TRI AL COURT ERRED | N DENYI NG MR. CARROLL'S | NEFFECTI VE ASSI STANCE OF GUI LT PHASE COUNSEL CLAI MS.

MR CARROLL HAS BEEN DENI ED A FULL ADVERSARI AL TESTING IN VIOLATION OF H'S RI GHTS UNDER THE SI XTH,
El GHTH, AND FOURTEENTH AMENDMENTS TO THE UNI TED STATES CONSTI TUTI ON AND CORRESPONDI NG FLORI DA LAW

Only weeks before M. Carroll's trial, M. Taylor informed the court, "I amnot prepared . . . | am
a sole practitioner . . . This case requires probably two | awers. They have got two |lawers. | can't--I
can't doit." (R 63-64.) This statement foreshadowed M. Taylor's approach to the entire case: do

not hi ng and make excuses. M. Taylor sought no assistance in the formof either co-counsel or experts; made
no discernible effort on his own to co