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SYMBOLS AND DESI GNATI ONS OF THE PARTI ES

Appellee, the Florida Public Service Commssion, wll be
referredtointhis brief as "the Comm ssion."” Appellant GIC, Inc.
Wil be referred to as "GIC." Appel | ee/ Cross-Appel | ant, Bel | Sout h
Tel econmuni cations, Inc., wll be referred to as “Bel |l South.”

References to the record on appeal are designated by vol unme
and page (V. _ R __ ). References to the hearing transcript are
designated (T. _ ) References to cross-appellant Bell South’s
Answer Brief and Cross- Appeal are designated (Cross-Appeal at ).
The Conm ssion Order that is the subject of this appeal, O der No.
PSC- 98- 1169-FOF-T.L., will be referred to as the “Final Oder.”

There are two regulatory ternms that the industry commonly
refers to by acronyns that are used throughout this brief:

LEC = Local Exchange Conpany

| nt er LATA = Tel econmuni cati ons services that originate in one

Local Access and Transport Area and term nate in another.



STATEMENT OF THE CASE AND FACTS

The Conmm ssion accepts Bell South’s Statenment of the Case and
Facts but adds the following relevant facts that Bell South has
om tted.

Bet ween 1988 and 1995, the Comm ssion elimnated the subsidies
paid to the LECs other than GIC who were originally net recipients
fromthe pool. (Final Oder at 3, 5; Tr. 119; V. I, R 78) In
each case in which a recipient’s subsidy was reduced or elim nated,
the Comm ssion correspondingly disposed of the revenues of the
subsidy contributor in an anount equal to the subsidy paynent.
(Final Order at 16) That is, the Conm ssion recognized that the
contributing conpany’'s paynents into the subsidy pool would
decrease, resulting in an increase in its earnings by an anount

equal to the elimnated paynent. E.g., In Re: lInvestigation into

aut hori zed return on equity and earning of ALLTEL Florida, Inc.

and In Re: Conprehensive review of the revenue requirenents of

Sout hern Bell Tel ephone and Tel egraph Conpany, 94 F.P.S.C. 3: 746,

750 (1994).
The Comm ssion historically has taken this action to prevent
a wndfall to the subsidy contributor when a subsidy paynent was

reduced or elimnated entirely. In Re: Modified mninmum filing

requirenents report of ALLTEL Florida, Inc., 93 F.P.S. C. 4: 355, 383

(1993). (Reducing subsidy paynent to ALLTEL “leave[s] GIEFL with

a wndfall” and directing disposition of revenues in GIEFL s



pending rate case.) Simlarly, the Commission in this case
determ ned that term nation of the subsidy paynment by Bell South to
GIC, absent a rate reduction by Bell South, would create a w ndf al |
to Bell South. (Final Oder at 15)

The Comm ssion did not agree with Bell South that Bell South’s
prior rate reductions would offset the elimnation of this subsidy
paynment to GIC. (Final Order at 16) The Conm ssion found that
nost of the rate reductions were attributable to action in
proceedi ngs not involving the subsidy, and that there was no
evi dence that those reductions affected Bell South’s participation
in the interLATA access subsidy pool at issue here. 1d.

The Conmi ssion agreed with Bell South that the original $2.7
mllion surplus that it collected in access charges for the subsidy
pool had been di sposed of in previous proceedings. Final Oder at
16. The Comm ssion noted, however, that the anount Bell South
col l ected and contributed to the pool for subsidy paynents to ot her

LECs such as GIC was in addition to the $2.7 mllion surplus that

Bel | South collected. (Final Order at 16; V. I, R 70) Even after
the disposition of the $2.7 mllion surplus revenues, Bell South
continued to collect revenues fromits custonmers for the subsidy
pool .

Thus, in conjunction with granting Bell South’s petition to
termnate its subsidy paynment to GIC, the Comm ssion al so ordered

Bel | South to nake a rate adjustnent:



Thus, we find that upon elimnation of the
subsidy paynents to GIC, it is also
appropriate to require BellSouth to nmake
adjustnents in order to elimnate all aspects,
including any windfall, associated with this
subsi dy, which was inplenmented when Bel | Sout h
and GIC were both under a different regul atory
schene.

(Final Order at 16) The Conm ssion further allowed Bell South to
choose the rate to be reduced to assure that the reduction would
benefit all of its custoners to the extent possible. (Final Oder

at 17)



SUVMARY OF ARGUMENT

The Commi ssion’s Final Order elimnated all parts of a subsidy
mechani sm that was established as a tenporary neasure when
Bel | South and GIC were under nonopoly, rate of return regul ation.
Bel | Sout h argues that the Comm ssion has the authority to elimnate
the part of the nechanismrequiring that it pay the subsidy to GIC,
but not the authority to order Bell South to stop collecting the
revenue that funds the subsidy. Bel |l South attenpts to use its
el ection of price regulation to turn a tenporary subsidy for the
benefit of GIC into a permanent one for itself, and thereby obtain
a wndfall at its custoners’ expense.

The Comm ssion concluded that continuation of the price
support nmechanism is inconsistent wth the election of price
regul ation and a conpetitive environnent, inconsistent with the
order originally establishing the subsidy pool nechanism and not
in the public interest. The 1995 changes to the Florida
t el ecomruni cations | aw and GIC s and Bel | South’s el ection of price
cap regulation in 1996 did not inpair the Conm ssion’s authority to
elimnate the tenporary subsidy nechanism and thus prevent an
i nequitable result.

The Comm ssion exercised its continuing regulatory oversight
authority under section 364.01(3), Florida Statutes, “to protect

consuners and provide for the devel opnent of fair and effective



conpetition” by elimnating a vestige of rate of return regul ation
to which neither GIC nor Bell South are entitled.

The Commission’s Final Oder is supported by conpetent
substanti al evidence. The Conm ssion did not accept Bell South’s
bare assertion that it would not receive a windfall from the
elimnation of its subsidy paynent to GIC The evi dence showed
that Bell South’s prior rate reductions did not elimnate
Bel | South’s obligation to pay GIC a subsidy; nor did they elimnate
Bel | South’s right to collect revenue fromits custoners for the GIC
subsidy. Once Bell South stops paying the subsidy to GIC, absent a
requirement to reduce a rate, it wll have revenues that it was
entitled to only because of its obligation to pay the tenporary
subsi dy.

The Comm ssion’s decision was reasonable and is supported by
the record. Bel | South has not net its burden to overcone the
presunption of validity that attaches to Conm ssion orders. The

Conmmi ssion’s order should be affirned.



ARGUMENT
THE COMM SSION'S DECI SI ON TO ELI M NATE ALL ASPECTS OF A SUBSI DY
MECHANI SM | MPLEMENTED UNDER MONOPOLY  REGULATI ON, | NCLUDI NG
BELLSOUTH S COLLECTI ON OF THE SUBSI DY REVENUE, THEREBY PREVENTI NG

A W NDFALL TO BELLSOUTH, WAS WTHI N | TS AUTHORI TY AND WAS SUPPCRTED
BY COVPETENT SUBSTANTI AL EVI DENCE

A BELLSOUTH S ELECTI ON OF PRI CE REGULATI ON DI D NOT ABROGATE THE
COM SSI ON' S AUTHORI TY TO TERM NATE THE SUBSI DY MECHANI SM

Inits cross-appeal, Bell South takes the i nconsistent position
t hat al t hough t he Conm ssion has authority to term nate the paynent
of subsidy revenue to GIC, the Comm ssion does not have the
authority to take the sanme action with regard to Bell South. Both
GIC and Bel |l South are price regul ated conpani es, however, and the
Comm ssion’s authority over each conpany is no different in this
regard.

Bel | South agrees that the 1995 changes to the Florida
t el ecomuni cations |aw and GIC s el ection of price cap regul ation
in 1996 did not inpair the Conm ssion’s authority to elimnate the
tenporary subsidy. (Cross-Appeal at 10) Bell South reasons that
“[i1]f the PSC has the authority to establish a tenporary neasure,
however, it necessarily has the authority to determ ne when it wll
end.” (Cross-Appeal at 10) Just as GIC s recei pt of the subsidy
revenues was a tenporary neasure, however, so too was Bell South’s
collection of the revenues that support the subsidy paynment. Once
t he subsidy paynent is term nated, Bell South does not have a right

to continue collecting the revenues to pay the subsidy.



Bel | South asserted that it and its custoners should not
continue to send noney to GIC s owners now t hat both conpani es are
price regul at ed. (T. 25) BellSouth further criticized GIC for
attenpting to use its election of price regulation to turn the
tenporary subsidy into a permanent one, “thus assuring their owners
of awndfall at Bell South’s expense.” (T. 25) Bell South attenpts
to do exactly what it criticizes GIC for doing. BellSouth wants a
wi ndfall at its custoners’ expense.

Bel | South asserts that its election of price regulation
preenpts the Comm ssion’s authority to elimnate all aspects of the
subsi dy pool nechanism Bell South argues that the Comm ssion can
only elimnate the part that benefits GIC, but not the part that
benefits Bell Sout h. But the part that benefits Bell South--
collection of $1.2 million in revenues fromits custonmers--is in
pl ace only by virtue of the requirenent that Bell South pay the $1.2
mllion subsidy to GIC The two go hand-i n-hand. It would be
i nequitable for the Conm ssion to elimnate one w thout the other,
and it would be inequitable for Bell’s custoners to continue to

fund a non-existent subsidy contribution. GIE Florida, Inc. v.

dark, 668 So. 2d 971 (Fla. 1996) (The Court concluded that it woul d
be inequitable for either wutilities or ratepayers to benefit,
thereby receiving a windfall froman erroneous order.)

The Comm ssion concluded that just as it was appropriate to
end Bell South’s paynent to GIC of the subsidy instituted when
Bel | South and GIC were under rate of return regulation, it was

7



appropriate to end Bell South’s collection of the revenues to pay
t he subsi dy when the subsidy term nates. Bell South is not entitled
to have its earnings supplenmented by collecting revenues that are
in its rate structure solely in consideration for paying the
subsidy to GIC. The Conm ssion properly concluded that Bell South
cannot use its election of price regulation to secure a w ndfal
profit at the expense of its custoners.

The Conm ssion reached the same conclusion with regard to its
authority over Bell South’s collection of the revenues to pay the
subsidy as it reached with regard to GIC s conti nued recei pt of the
subsidy. (Final Oder at 16-17) That is, the Conm ssion concl uded
that continuation of the price support nmechanismis inconsistent
with the election of price regulation and a conpetitive
envi ronment, inconsistent with the order originally establishing
t he subsi dy pool nmechanism and not in the public interest. (Final
Order at 8-9, 12-13) The Comm ssion concluded that it had the
authority to termnate the subsidy nechanism in its entirety,
including requiring Bell South to reduce a rate so that its
custoners would no | onger fund the elim nated subsidy.

Bel | South’s reduction of a rate when it stops paying the
subsidy to GIC wll have no net effect on its revenues and no
effect on its rate of return. Because it will no |onger have to
pay the subsidy to GIC, its net revenues will remain the sane. On
t he other hand, if Bell South does not reduce one of its rates, then
its net revenues wll increase. |f Bell South needs that additional

8



revenue, it has the sane renedy that GIC has, and may seek a rate
i ncrease pursuant to section 364.051(5), Florida Statutes.
Contrary to Bell South’s claim at page 15 of its brief, the
Comm ssion did not rely on a staff wtness opinion for its
authority. (Final Oder at 8-9, 17) As it didwth regard to GIC s
recei pt of the subsidy, by directing Bell South to reduce a rate to
offset the subsidy, the Comm ssion exercised its continuing
regul atory oversight authority over the transition from nonopoly,
rate of return regulation to conpetition in the provision of |ocal
exchange services. 8364.01(3), Fla. Stat. (1997). The Comm ssion
carried out its duty under this statute to “to protect consuners
and provide for the devel opment of fair and effective conpetition”
and to enforce its prior decision that the subsidy be a tenporary
mechani sm that was not intended to result in windfalls to either

the recipient or the payor of the subsidy. In re: Intrastate

access charqges for toll use of | ocal exchange services, 85 F.P.S. C

6: 70, 80-82. (Appendix 2 to Conm ssion’s Answer Brief at 12-14);

AT&T Conmmuni cations v. Marks, 515 So. 2d 741 (Fla. 1987)(The

Comm ssion had authority to take interim neasures in the public
interest during the transition to |long distance conpetition).

The Comm ssion’s decision elimnates a vestige of rate of
return regulation to which neither GIC nor Bell South are entitled
now t hat they have chosen price regul ati on. The Conm ssion’s order

gives effect to its prior orders and is consistent wwth the | aw



B. COVPETENT SUBSTANTI AL EVI DENCE SUPPCRTS THE COW SSI ON' S
DECI SI ON.

In prior proceedings involving BellSouth or anot her
contributing LEC s subsidy paynent, in which the Comm ssion has
reduced or elimnated the subsidy contribution, the Comm ssion has
requi red the conpany to recognize the subsidy reduction in sone
manner so as to prevent a windfall. (Final Oder at 16) In the
case of Bell Sout h, because there were separate ongoi ng proceedi ngs
addressing its revenue requirenents and rates, the Comm ssion

typically accounted for the excess revenues and directed their

di sposition in those proceedings. E.g., In Re: Petitions of

Sout her n Bel | Tel ephone and Tel eqr aph Company f or rate

stabilization, 92 F.P.S.C. 12:77, 81-82 (1992). (Final Order at

16)

Bel | South asserts that wwth regard to the elimnation of the
requirenent for it to pay a subsidy to GIC, the Comm ssion should
recogni ze that Bell South had al ready reduced its access charges in
excess of the anmounts it was contributing to the subsidy pool
Thus, Bell South argues, it will not receive a windfall. Bell South
conceded, however, that nost of the reductions were the result of
settlenment of other Comm ssion proceedings such as the earnings

reviewin Docket No. 920260-T.L., In Re: Petitions of Southern Bel

Tel ephone and Tel egraph Conpany for rate stabilization. (T. 66-69)

Moreover, Bell South offered no evidence that these rate reductions

took into account the revenues from elimnation of this subsidy

10



paynment to GIC. The Comm ssion found that there was no evidence
that Bell South’s prior reductions affected its participation in
thi s subsi dy pool and the coll ection of the revenue for the subsidy
to GTC. (Final Oder at 16)

Bel | South al so asserts that its original $2.7 mllion revenue
surplus that funded the subsidy pool no | onger exists, therefore it
shoul d not be required to reduce its rates when the subsidy paynent
to GTICis elimnated. (Cross-Appeal at 17) The Comm ssion agrees
that this surplus was di sposed of through previous rate reductions
and has acknow edged that fact inits prior orders, as well as the

Final Order here. E.gq., In Re: Intrastate access charges, 89

F.P.S.C. 9:586, 591 (1989). (Final Oder at 16)

What Bell South fails to tell the court is that this $2.7
mllion subsidy surplus was net of the anount Bell South was
required to contribute to the subsidy pool. (Final Oder at 16)
That is, BellSouth originally had a surplus of $2.7 mllion in
addition to the revenues it <collected and was required to

contribute to the subsidy pool. Inre: Intrastate access charges,

89 F.P.S.C. 9:586, 591 (1989)(Schedule shows Bell South having a
surplus of $2.657 million plus a required contribution anount of
2.267 mllion, for a total of $4.924 mllion). Therefore, the
prior disposal of that surplus is of no inport in this case. 1In
addition, the above order was issued in 1989. Nunmer ous orders
i ssued since that time denonstrate that the Comm ssion continued to
direct disposition of Bell South’s revenue that was no | onger

11



required for subsidy contributions in each case where a subsi dy was
reduced or elimnated after the $2.7 mllion surplus was di sposed

of. See In Re: Investigation into interLATA bill and keep subsidy

of ALLTEL Florida, Inc., 95 F.P.S.C. 4:274, 276 (1995).

Contrary to BellSouth’s claim the Comm ssion’s conclusion
that Bell South should reduce a rate to avoid a windfall did not
contradict its own findings. Rather, as shown above, Bell South has
m sstated the Conmm ssion’s findings.

The Commission was not required to accept BellSouth’'s
testinmony that a windfall would not result wthout evaluation.

Sunshine Utilities v. Florida Public Service Commi ssion, 577 So. 2d

663, 666 (Fla. 1st DCA 1991)(An admnistrative tribunal is not
required to accept the wunconfirmed assertions of a utility’'s
W tness wi thout evaluation.) Bell South offered no evidence that
showed that its prior rate reductions resulted froma change inits
contribution to the subsidy pool for GIC. The fact remained that
after the rate reductions, Bell South continued to collect revenues
that included an anmount to pay the subsidy to GIC. Once it stops
maki ng the paynent to GIC, absent a requirenent to reduce a rate,
it wll have revenues that it was entitled to only because of its
obligation to pay a subsidy.

The Comm ssion’s decision was reasonable and is supported by
the record. Bell South has not shown that it was either arbitrary
or unsupported by the evidence, as it is required to do. Ctizens

v. Florida Public Service Conmm ssion, 425 So. 2d 534 (Fla. 1984).

12



CONCLUSI ON
Bel | South has not net its burden to overcone the presunption
of wvalidity that attaches to Conm ssion orders. Fl ori da

| nt erexchange Carriers Ass'nv. Cark, 678 So. 2d 1267 (Fla. 1996).

It has not shown that the Commission’s decision is clearly
erroneous or that it is unsupported by conpetent substanti al

evi dence. The Comm ssion’'s order should be affirned.
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