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SYMBOLS AND DESI GNATI ONS OF THE PARTI ES
Appellee, the Florida Public Service Commssion, wll be
referredtointhis brief as "the Comm ssion." Appellant GIC, Inc.
wi | be referred to as "GIc. " Appel | ee, Bel | Sout h
Tel econmuni cations, Inc., wll be referred to as “Bel |l South.”

References to the record on appeal are designated by vol unme

and page (V. _ R ___ ). References to the appendix to this brief
are designated (Appendix _ ). References to the appellant’s
anmended initial brief are designated (I.B. __ ). The Comm ssion

Order that is the subject of this appeal, Oder No. PSC- 98-1169-
FOF-TL, will be referred to as the “Final Oder.”

There are several regulatory ternms which the i ndustry commonly
refers to by acronyns that are used throughout this brief:

LEC = Local Exchange Conpany

| XC = I nterexchange Conpany

| nt er LATA = Tel econmuni cati ons services that originate in one

Local Access and Transport Area and term nate in another.



STATEMENT OF THE CASE AND FACTS

The Conmm ssion accepts GIC s Statenent of the Case and Facts
with one clarification and the addition of several relevant facts
that GTC omtted. These include the facts that are the basis for
the Commssion’s Final Oder termnating the InterLATA access
subsi dy.

First, although the revenues for the subsidy are collected by
Bel | South from IXCs and remtted to GIC, a nore accurate
description of the access subsidy pool was stated by the Comm ssion
in the order establishing the subsidy, that the pool is “funded by
each LEC contributing a portion of the access revenue it receives

for use of its local network by I XCs.” In re: Intrastate access

charges for toll use of | ocal exchange services, Order No. 14452 at

p. 12, June 10, 1985 (Enphasis supplied). (Exhibit 1; Appendix 2)
Since Bell South and GIC are the only LECs that renmain as poo
partici pants, the access revenue i s earned by Bell South and paid to
GIC as a subsidy; it is not paid by the | XCs as a subsi dy.

The Comm ssion established the interLATA access subsi dy pool
in 1985, in a proceeding to inplenent an intrastate access charge
structure that would conpensate the LECs for use of their |oca
facilities and provide i ncentives for conpetition while maintaining
uni versal service. (Order No. 14452, |d. at 3.) To ease the
transition from a system of pooling of access revenues under

nmonopoly regulation to “bill and keep” in a conpetitive |ong



di stance market, where each LEC woul d keep the revenue it received
for use of its local facilities, a tenporary subsidy was created:

Doi ng away with pooling of access revenues is
in the public interest in that the inequities
inherent in pooling are being replaced wth
the nore appropriate approach of each conpany
keepi ng the revenue it receives for use of its

| ocal facilities. W recognize that
di sconti nuance of the access pool 1is not
conplete because we have established a
tenporary subsidy pool. However, our

i npl enmentation planis an inportant first step
in this conpl ex process.

(Order No. 14452, |d. at p. 13) (Enphasis supplied.)

Bet ween 1988 and 1995, the subsidies paid to the other LECs
who were originally net recipients fromthe pool were elim nated by
the Conm ssion, |eaving GIC as the only LEC recei ving the subsi dy,
and Bel |l South as the only LEC contributing in 1995. (Final O der
at 3, 5, V. I, R 78) GIC s subsidy was reduced in 1989 because
of excess earnings. (V. 1, R 79 The Conmi ssion typically
reduced the anount of the subsidy or termnated it when it found
the LEC no | onger needed it:

Upon consideration we find it appropriate to
approve the reduction to the Conpany's
i nter LATA access charge subsidy. W have
reduced subsidies and renoved LECs from the
i nt er LATA subsidy pool when it appeared that
the LEC no | onger needed the subsidy; however,
this has always been on a case by case basis.
It appears that ALLTEL's subsidy can be
reduced at the end of 1994 w t hout any serious

effect on the conpany's earnings or ALLTEL's
rat epayers.



In re: Investigation into authorized return on equity and earning

of ALLTEL FLORIDA, INC., 94 F.P.S.C. 3:746, 750, see also, In re:

| nvestigation into the 1991 earnings of ALLTEL FLORIDA, INC., 92

F.P.S.C. 3:165, 167 (Access subsidy “intended to |l ast only until we
were presented with an opportunity to address each conpany’s
particular circunstances in a rate case or other proceeding”).
Al though excessive earnings was typically the ~change in
ci rcunstances that the Comm ssion found justified renoving the
conpany fromthe subsidy pool, the Conm ssion al so considered the

anticipated stinulation of earnings when a $.25 extended area

service calling plan was inplenmented in In re: Mdified M ninmm

Filing Requi renents Report of Northeast Florida Tel ephone Conpany,

Inc., 93 F.P.S.C. 2:419 (1993).
In 1995, the Florida Legislature substantially revised Chapter
364, Florida Statutes, (Chapter 95-403, Laws of Florida):
The Legislature finds that the conpetitive
provision of teleconmunications services,

including local exchange telecommunications
service, is in the public interest

8364.01(3), Fla. Stat. (1995) (Enphasis supplied.) Accordingly,
the Legislature provided for:
: .the transition from the nonopoly
provi sion of |ocal exchange service to the
conpetitive provision thereof
Id. A significant feature of the transition is found in section

364. 051, which afforded | ocal exchange conpani es the opportunity to

el ect price regulation as an alternative to traditional rate base,



rate of return regul ation. As the Legislature further noted
however :
appropriate regulatory oversight to protect
consuners and provide for the devel opnment of
fair and effective conpetition
is required for this transition. 8364.01(3), Fla. Stat. (1995).

For conpanies that elected to be price regulated, the rates
for basic | ocal tel ecommuni cations service were capped. Prices for
this service may not be raised prior to January 1, 2000, for LECs
with fewer than three mllion access |lines such as GIC, but nay be
adjusted to anywhere below the cap wthout prior Conm ssion
approval . 8364.051(2)(a), Fla. Stat. (Supp. 1998). A relief
provision is also included. Thus, a conpany that believes
ci rcunst ances have changed substantially to justify an increase in
basic rates can petition the Conm ssion for arate increase and the
Comm ssion nust act upon the petition wthin 120 days of its
filing. 8364.051(5), Fla. Stat. (1997).

Prices for non-basic services are not capped. I ndi vi dua
service prices may be increased in any anount as long as the
aggregate price increases in a category of services do not exceed
si x percent per year, unless there is another provider of |oca
service in the LEC s exchange. 8364.051(6), Fla. Stat. (1997); In

Re: Investigation to determ ne cateqgories of non-basic services

provi ded by | ocal exchange tel ephone conpani es pursuant to Chapter

364.051(6), Florida Statutes, 96 F.P.S.C. 1:94 (1996). |If thereis
anot her provider, then the cap on price increases is raised to 20
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percent in a 12-nonth period. 8364.051(6), Fla. Stat. (1997).
Non- basic services include those such as call waiting, cal
forwarding, caller 1D and three-way calling. In addition,
t el ephone directory advertising revenues are no |onger regul ated
and GIC is free to charge whatever the market wll bear and keep
the profits.

On June 25, 1996, St. Joseph Tel ephone and Tel egraph Conpany

filed a notice electing price cap regul ation. In re: Notice of

election of price requlation, 96 F.P.S.C. 8:478 (1996), anended 96

F.P.S.C. 9:3 (1996). The conpany subsequently consolidated with
two ot her LECs, Florala Tel ephone Conpany, Inc., and Gul f Tel ephone

Conpany, and becane GIC, Inc. In re: Joint Petition for Approval

of Consolidation, 97 F.P.S. C. 8:391 (1997).

Bel | South, which is also a price regulated LEC, filed its
petition wiwth the Conmssion to termnate the subsidy to GIC on
July 1, 1997. (V. I, R 1, 7) A hearing was held and all parties
except GIC provided testinony. All parties agreed that the subsidy
was not intended to be permanent, but was created in 1985 to ease
the transition from nonopoly regulation to a conpetitive
environnent in the |ong distance market. (Final Order at 5-6)

The Comm ssion concl uded that the continued subsidization of
GIC s revenues was contrary to its statenents in Order No. 14452
that doing away with pooling was in the public interest. (Fina
Order at 9) The Comm ssion found that the subsidy pool was clearly
meant to be tenporary, and that its elimnation does not conflict

5



wth section 364.051, Florida Statutes, providing for price
regul ati on.

I n addi tion, the Conm ssion found that there was no evidence
that the 1995 changes to the law inpaired its authority to
i npl ement and enforce its prior orders regarding the subsidy.
(Final Order at 8) The Comm ssion also found that “GIC has
denonstrated a desire to take on the opportunities of the
conpetitive arena by electing price regulation.” (Final Oder at
12) It concluded that the election was a substantial change in
ci rcunstances that warranted term nation of the subsidy, and that
GIC coul d seek relief under section 364.051(5), Florida Statutes,
if it believed the Comm ssion’s action justified a rate increase.
(Final Order at 12-13) The Conm ssion issued its order on August
28, 1998, termnating the subsidy effective upon Bell South filing

the appropriate tariffs. (Final Oder at 18)



SUVMARY OF ARGUMENT

The Comm ssion decided in this case that it should term nate
a subsidy to GIC that was specifically established in 1985 as a
tenporary mechanism during the transition to conpetition. The
Comm ssion concluded that neither the evidence nor the statute
supported GIC s position that because it elected price regul ation,
t he subsidy could not be term nated.

GIC cites no authority in its brief to support its argunent.
That is because the premse for its argunent isS erroneous. No
statute fixes or guarantees GIC the revenues it was receiving at
the time it gave up rate of return regul ation and el ected price cap
regul ation. Nor do the legislative staff anal yses of the 1995 | aw
support GIC s position. I nstead, the Legislature focused on
pronoting conpetition and protecting the consunmer during the
transition from nonopoly, rate of return regulation to full
conpetition. Mreover, it has expressly provided that regul atory
oversight by the Conm ssion wll be required. 8364.01(3), Fla.
Stat. (1997).

The Comm ssion’s statutory duty in this regard is to provide
for the developnent of fair and effective conpetition. The
Comm ssion acted in furtherance of that duty by renoving a vestige
of the nonopoly regul atory schene. The subsidy was not intended to
be per manent even under that nonopoly regul ati on. Havi ng concl uded

that continuation of a price support nmechani smis inconsistent with



the election of price regulation and a conpetitive environnent,
i nconsistent with the order originally establishing the subsidy,
and not in the public interest, the Comm ssion was authorized to
termnate it.

In GTICs view, it is free to retain a benefit of rate of
return regulation, but is not subject to the burdens and
constraints that were inherent in that formof regulation. A nore
reasonabl e construction of the statute is that the Conm ssion has
the authority to enforce an order that was entered when it had the
authority to regulate GIC s earnings, and term nate the tenporary
subsidy when the conpany elects a different and inconsistent
regul atory schene, i.e., price regulation.

It was not necessary for the Comm ssion to determ ne whet her
GIC s earnings are sufficient to absorb the termnation of the
subsidy. |If GIC believes the change inits circunstances justifies
a rate increase, it has the option to seek relief under section
364.051(5), Florida Statutes. The Legislature included this
provision for just this sort of circunstance that may arise during
the transition to conpetition. Contrary to GIC s assertion, this
“hybrid method of regulation” was not created by the Conm ssion.
It is aspecific creature of statute, and that statute specifically
contenpl ates an evidentiary hearing.

GIC cannot establish a taking or a breach of sone regul atory
“contract” because it has not taken advantage of the conpensatory

mechani sm offered by section 364.051(5), Florida Statutes.



Mor eover, GIC cannot show that it has a reasonable, investnent-
backed expectation in the subsidy. An expectation is reasonable
only if it is based on an explicit governnental guarantee. GIC has
none. Al GIChas is a unilateral expectation or an abstract need.
That is not sufficient.

GIC has not net its burden to overcone the presunption of
validity that attaches to Comm ssion orders. It has not shown t hat
the Comm ssion’s decision is clearly erroneous or that it departs
fromthe essential requirenents of law. The Court should affirm

t he Conmm ssion’s order.



ARGUMENT
This Court has stated many tines the standard on review of
Comm ssi on orders:

Comm ssion orders cone to this Court 'clothed
with a presunption of wvalidity.' Fl ori da
| nt erexchange Carriers Ass'n v. dark, 678 So.
2d 1267, 1270 (Fla. 1996) (quoting Cty of
Tal | ahassee v. Mann, 411 So. 2d 162, 164 (Fl a.
1981)). Addi tional ly, an agency's
interpretation of a statute that it is charged
with enforcing is entitled to great deference
and will be approved by this Court unless it
is clearly erroneous. Fl orida | nterexchange
Carriers Ass'n, 678 So. 2d at 1270; Fl ori da
Cable Television Ass'n v. Deason, 635 So. 2d
14, 15 (Fla. 1994). The burden of overcom ng
t hese presunptions is on the party chal |l engi ng
the Comm ssion's order, and it nust be shown
that there has been a departure from the
essential requirenents of the |aw Fl ori da
| nt erexchange Carriers Ass'n, 678 So. 2d at
1270; Cty of Tallahassee v. Mann, 411 So. 2d
at 164.

Bel | Sout h Tel ecommuni cations, Inc. v. Johnson, 708 So. 2d 594, 596-

597 (Fla. 1998). This is a heavy burden, and GIC does not cone
close to neeting it.

I . THE COW SSION' S DECI SION TO TERM NATE A TEMPORARY SUBS|I DY
ESTABLI SHED UNDER RATE OF RETURN REGULATI ON WHEN GIC ELECTED
PRI CE REGULATI ON WAS NOT CLEARLY ERRONEOQOUS.

In this case, the Comm ssion decided that it should term nate
a subsidy that was established in 1985 specifically as a tenporary
mechani smduring the transition to conpetition in the provision of
t el econmuni cati ons services. The Commi ssi on concl uded t hat neit her
t he evidence put forth in the hearing bel ow nor the | anguage of the

statute supported GIC s position. The Conmm ssion rejected GIC s
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argunent that the 1995 changes to the tel ecommuni cations | aw and
GIC s election of price cap regulation in 1996 inpaired the
Comm ssion’s authority to elimnate the subsidy. (Final Oder at
8) The Comm ssion further concluded that once GIC becane price
regul ated, it was appropriate to end the subsidy instituted when
GIC was under rate of return regulation. 1d.

GIC argues that under the statute, the Conm ssion does not
have the authority to discontinue the subsidy. GIC s argunent is
predi cated on the prem se that the statute fixes and guarantees it
the revenues it was receiving when it el ected price cap regul ati on.
Thus, GIC asserts that it “begins the new conpetitive regul atory
bargain with fixed rates and revenues specifically identified by
the Legislature in the price cap statutes.” (I.B. at 5) Grc
further asserts that its shareholders have “the guarantee of
statutory entitlenent to the revenue the utility was receiving at
the tine it elected price cap regulation.” (1.B. at 11)

Where the Legislature has identified such revenues or stated
a guarantee in the price cap statute, or anywhere else, is a
mystery. GIC cites no authority for its proposition, nor can it.
There is none. Nowhere in section 364.051, Florida Statutes,
entitled “Price regulation,” or el sewhere in Chapter 364, is there
any | anguage that supports GIC s proposition that its revenues were
fi xed or guaranteed. Nor is there anything suggesting that the

Comm ssion has no authority to elimnate the subsidy between

11



potential conpetitors once the recipient elects price cap
regul ation.

Section 364.051(2)(a) inposes a cap on the rates for basic
| ocal telecomunications service running fromthe date GIC el ected
price cap regulation until January 1, 2000, for conpanies |like GIC
t hat have fewer than three mllion access lines. O course, GICis
freetoreduceits rates if it wishes in order to neet conpetition,
but it may not increase them The rates for nonbasic service are
not capped, but price increases shall not exceed six percent within
a 12-nonth period until there is another provider of |ocal service
in an exchange area. 8364.051(6)(a), Fla. Stat.

The other statutory provision relevant here is section
364.051(1)(c). That section exenpts a price regul ated conpany from
rate base, rate of return regulation and the requirenents of
sections 364. 03, 364.035, 364.037, 364.05, 364.055, 364.14, 364. 17,
and 364. 18, Florida Statutes. These sections primarily address the
setting of rates, the Comnm ssion’s authority to order inprovenents
to facilities, conpany reports to the Comm ssion, and Comm Ssion
access to conpany records.

Allowing the conpany unlimted earnings and the ability to
keep all of its profits is not the only benefit provided by
freeing price cap regulated conpanies from rate of return
regulation during the transition to a conpetitive market. In
addition, the conpanies are given the flexibility to respond
quickly to conpetitive pressures and to changes in market

12



conditions wthout incurring the delays inherent in seeking
regul atory approval and the attendant adm ni strati ve and conpli ance
costs of regulation. J. Bonbright, A Danielsen, & D. Kanerschen,

Principles of Public Uility Rates 587-588 (2d ed. 1988). Price

regul at ed conpani es al so have strong i ncentives to reduce costs in
order to increase profits, and that can lead to greater innovation
and the introduction of new services. 1d.

Not ably absent from the statute is any provision that
evi dences an intent by the Legislature to guarantee the revenues of
t he i ncunbent | ocal exchange conpany that el ects price regul ation.
The Legislature’'s stated purpose focuses instead on pronoting
conpetition and protecting the consuner during the transition to
full conpetition

The Legislature finds that the conpetitive
provision of teleconmunications services,
i ncluding |ocal exchange telecomunications

service, is in the public interest and wll
provide custonmers with freedom of choice,

encour age t he i ntroduction of new
t el ecomuni cati ons servi ce, encour age
t echnol ogi cal i nnovat i on, and encour age
i nvest ment in tel ecommuni cations

infrastructure. The Leqislature further finds
t hat the transition from the nonopoly
provision of |ocal exchange service to the
conpetitive provision thereof wll require
appropriate requlatory oversight to protect
consuners and provide for the devel opnment of
fair and effective conpetition, but nothing in
this chapter shall Iimt the availability to
any party of any renedy under state or federal
antitrust | aws.

8364.01(3), Fla. Stat. (1997) (Enphasis supplied).
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GIC cites no law to support its view that its revenues were
guaranteed at the tinme it elected price regulation. Nor did GIC
put forth any evidence that the Legislature i ntended to perpetuate
a price support nechanismfroma potential conpetitor such as the
subsidy to GIC fromBell South. The |egislative staff anal yses of
the legislation |ikew se say nothing about fixing or guaranteeing
the level of revenues of the incunbent |ocal exchange conpany.
Fla. HR Comm on Conmerce, CS for SB 1554 (1995) Staff Analysis
(final May 18, 1995)(on file at Legislative Library); Fla. S. Conm
on Commerce, CS for SB 1554 (1995) Senate Staff Analysis (April 6,
1995) (on file at Legislative Library). (Appendices 6 and 7)

Under price regulation, GIC is no |onger guaranteed the
opportunity to earn a fair return on its investnent. Nor does the
Comm ssion concern itself with the possibility that GICis earning
in excess of a fair return. The Conm ssion, however, has not | ost
all of its authority over GIC and other price cap regulated
conpanies. It clearly has regulatory oversight authority over the
transition to conpetition in the |ocal exchange nmarket. Having
concluded that continuation of a price support mnechanism is
inconsistent with the election of price regulation, inconsistent
with the order originally establishing the subsidy, and not in the
public interest, the Comm ssion had the authority to termnate it.

Despite its argunent to the contrary, even GIC appears to
acknowl edge the Comm ssion’s authority. Thus, on page 14 of its
brief, GIC asserts that “the Conm ssion may not take a regulatory

14



action that deprives the utility of revenues to which the utility

is entitled absent sone extraordinary justification.” (Enphasis

supplied.) GIC also does not explain what appears to be the
| ogi cal consequence of its argunent; that is, how the Conm ssion
would have the authority to conpel BellSouth, also a price
regul ated LEC, to continue paying the subsidy to GIC, if it does
not have the authority to term nate the subsidy. GIC cannot have
it both ways.

In Tel eco Conmuni cations Conpany v. dark, 695 So. 2d 304

(Fla. 1997), this Court determned that the Conmm ssion had the
authority to order a transfer of ownership of title of inside wire
for the provision of telecomunications services from a conpany
that was not certificated and thus was not authorized to own the
wire. There, the Conmm ssion was charged with ensuring that basic
tel ecomuni cations are available to all residents of the state.
8364.01(3)(a), Fla. Stat. (1993). The Court read “avail able” to
mean uni nterrupted service as well. Leaving ownership of the wire
with Tel eco who was unauthorized to own it would | eave uncertain
t he continuous availability of service. Thus, the Court concl uded
that the Comm ssion had the inplied authority under section
364.01(3)(a) to order the transfer of title.

This Court has also recognized the broad discretion of the
Comm ssion i n overseeing the transition fromnonopoly regulationto

conpetition. |In AT&T Comruni cations v. Marks, 515 So. 2d 741, 743-

744 (Fla. 1987), the Court found that the Comm ssion had di scretion

15



to take i nteri mmnmeasures desi gned to harnoni ze the several goal s of
the new tel ecommuni cations policy wherever they were found to be
tenporarily inconsistent. That decision was in the context of the
transition to long distance conpetition, where the Comm ssion’s
actions were found to foster the policies of the Legislature, even
if the neasures tenporarily maintained sonme vestiges of the prior
monopol y | ong-di stance system

In this case, the Conm ssion was exercising its continuing
regul atory oversight authority over the transition from nonopoly,
rate of return regulation to conpetition in the provision of |ocal
exchange services. |It’s duty inthis regard is to provide for the
devel opment of fair and effective conpetition. The Conm ssion has
acted in furtherance of that duty by renmoving a vestige of the
nmonopoly regul atory schene that was not intended to be permanent
even under that prior schene.

Having el ected to forego rate of return regulation, GIC w ||
succeed or fail, depending on its own business acunen and ability
to conpete. It is not entitled to continued supplenentation of its
revenues through a price support mechanismthat finds no basis in
the statute establishing price cap regulation, and which has no
pl ace in a conpetitive environnment. The Conm ssion’s order gives
effect to its prior orders and is consistent with the |aw

GIC anal ogi zes the facts of this case to a race. |t asserts

that once it agreed to enter the race based on the anount of fuel
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in its tank, the Comm ssion may not siphon off a portion of the
tank just as the conpetitors are preparing to shift into high gear.
(I.B. at 11-12) In actuality, GICfailed to check its fuel before
it started the race. 1In any event, GIC s keeping the subsidy is
nore akin to letting it start the race a half-mle ahead of its
conpetitors. In additionto its market power as the i ncunbent LEC,
GIC wants a subsidy froma potential conpetitor

Under the applicable standard of review, it is insufficient
for the appellant to denpnstrate that another interpretation of the
statute is possible, or even preferable to the Conm ssion’s.

D.A.B. Constructors, Inc. v. State Dept. of Transportation, 656

So. 2d 940 (Fla. 1st DCA 1995). In order to succeed, the appell ant
must show that the Commission’s decision is clearly erroneous

Florida I nterexchange Carriers Ass'n, 678 So. 2d 1267 (Fla. 1996).

GIC has failed to make this show ng.
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1. THE COW SSI ON' S ORDER ELI M NATI NG THE SUBSI DY FROM BELLSOUTH
TO GITC | S CONSI STENT W TH THE LEG SLATURE' S REGULATORY SCHEME
AND COVPORTS W TH THE ESSENTI AL REQUI REMENTS OF LAW

GIC asserts that wunder rate of return regulation, the
Comm ssion used an earnings “test” for elimnating the subsidy.
Now t hat GTCis no | onger subject to regulation of its earnings, it
argues that the Comm ssion has no basis to elimnate the subsidy.
Thus, in GICs view, it is free to retain a vestige of rate of
return regul ation, but is not subject to the constraints that were
inherent in that formof regul ation.

As an additional consequence of GICs view, BellSouth is
| ocked i nto payi ng a subsidy--presunmably in perpetuity--to another
price regulated conpany and potential conpetitor, and has no
recour se. There is, however, nothing in the statute or the
| egislative history to support such a result. And, using the type
of analysis GIC applies, it wll have retained a benefit of the
form of regulation it chose to abandon, but w thout the burden
attached to it.

A nore reasonable construction of the statute is that the
Comm ssion has the authority to enforce an order that was entered
when it had the authority to regulate GIC s earnings, and term nate
the tenporary subsidy when the conpany elects a different and
i nconsi stent regulatory schene, that of price regulation. AT&T

Communi cations v. Marks, 515 So. 2d 741 (Fla. 1987) (Comm ssi on had

authority to take interim nmeasures in the public interest during
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the transition to long distance conpetition). See, Bell South

Tel ecomuni cations, Inc. v. Johnson, 708 So. 2d 594 (Fla.

1998) (Court affirmed Conmission’s rejection of a price regul ated
conpany’s rate regrouping plan which was filed pursuant to a rule
adopt ed under rate of return regul ati on, but whi ch was i nconsi stent
with price regulation statute and a conpetitive environnent). |In
the order affirnmed in Bell South, the Comm ssion concl uded:

Under a statutory schenme that deregul ates

| ocal telecomunications service, however, it

is not appropriate to provide regulated

revenue streans for price-reqgulated LECs,

unl ess the statute specifically contenpl ates,

and provi des for, such an aberration, which it

does not.

In re: Notice of election of price requlation by Bell South

Tel ecomuni cations, Inc., 97 F.P.S.C. 4:618, 624 (1997).

In this case, no additional regul atory burden has been pl aced
on GIC by the Comm ssion. | nstead, the Conmm ssion has sinply
termnated a singular, unique benefit of earnings regulation to
which GIC is no longer entitled. GIC voluntarily gave up the
regul atory status quo when it elected price cap regulation--with it
went the Conmm ssion’s grant of a subsidy from Bel | Sout h.

It was not necessary for the Comm ssion in the proceeding
bel ow to determ ne whether GIC s earnings are sufficient to absorb
the term nation of the subsidy. In fact, GTCwas unwilling to show
a need for the revenues represented by the subsidy or to divulge
any information about its earnings, despite Bell South’s discovery
requests designed to elicit that information. (V. 3, R 454; Final
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Order at 17) GIC is attenpting to use its election of price
regul ation as a shield to prevent the Conm ssion (and Bel |l Sout h)
from determ ning whether it needs the subsidy revenues, and to
shift the burden to the Conm ssion to showthat GICis not entitled
to the subsidy.

GIC is also unwilling to use the relief provision, section
364.051(5), Florida Statutes, that the Legislature included for
this sort of circunstance that may arise during the transition from
rate of return regulation to conpetition. GIC apparently fears
that it will be required to divulge its earnings. Contrary to
GIC s assertion, however, this “hybrid nmethod of regulation” was
not created by the Conmm ssion. It is a specific creature of
statute, and that statute specifically contenplates an evidentiary
heari ng.

What ever other theory GIC may be advancing with its all usions
to confiscation of revenues and a failure to observe “revenue
neutrality,” GIC cannot establish an unconstitutional taking or a
breach of a regulatory “contract.” As an initial matter, GIC
cannot denonstrate a financial burden because it has not taken
advantage of the conpensatory nechanism offered by section
364.051(5), Florida Statutes. Moreover, in order to establish a
taking, GIC nust show, anmong other things, that it has a
reasonabl e, investnent-backed expectation in the subsidy. An
expectation is reasonable only if based on an “explicit

governnmental guarantee.” Ruckelshaus v. Mnsanto Co., 467 U S
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986, 1005 (1984). A unilateral expectation or an abstract need,
whi ch, at best, is all that GIC has, does not suffice. 1d., citing

Webb' s Fabul ous Pharmacies, Inc. v. Beckwith, 449 U.S. 155, 161

(1980) .

Nei t her does GIC have sone vested right to continuation of the
subsidy. Not only was the subsidy clearly established in the first
pl ace as a tenporary nechani smunder rate of return regul ation, the
statute itself gives GTCno right to the revenue in any terns, nuch
| ess cl ear and unanbi guous | anguage.

To continue a subsidy froma potential conpetitor is sinply
i nconsi stent with GIC s choice to give up rate of return regul ation
and participate in the conpetitive marketplace. The Conmm ssion
properly exercised its regul atory oversi ght authority under section
364.01(3) to “provide for the developnent of fair and effective
conpetition,” and to enforce its decision that the subsidy be a

tenporary, not pernmanent nechani sm

21



CONCLUSI ON
GIC has not net its burden to overcone the presunption of
validity that attaches to Comm ssion orders. It has not shown t hat
the Comm ssion’s decision is clearly erroneous or that it departs
from the essential requirenments of law. The Comm ssion’s order

shoul d be affirned.
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