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PRELI M NARY STATENMENT

Thi s proceedi ng i nvol ves an appeal of the circuit court's denial
of M. Valle's notion for post-conviction relief. The notion was
brought pursuant to Fla. R CGim P. 3.850. The circuit court denied
M. Valle's clains after an evidentiary hearing ordered by this
Court.

The follow ng synbols will be used to designate references to
the record in this instant cause:

"R "™ -- record on direct appeal to this Court of the 1988
resent enci ng;

"S.R " -- supplenental record on direct appeal to this Court of
t he 1988 resentencing

"PCR" -- record on 3.850 appeal to this Court.

"Supp. PCGR " -- supplenental record on 3.850 appeal to this
Court.

Al'l other citations will be self-explanatory or will be
ot herwi se expl ai ned.

REQUEST FOR ORAL ARGUMENT

M. Valle has been sentenced to death. A full opportunity to

air the issues through oral argunment woul d be nore than appropriate



in this case, given the seriousness of the clains involved and the
stakes at issue. M. Valle, through counsel, accordingly urges that
the Court permt oral argunent.

CERTI FI CATE OF FONT

This brief is typed in 12 point Courier not proportionately

spaced.
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STATEMENT OF THE CASE

M. Valle was charged by indictnment dated April 13, 1978, with
first degree nmurder, attenpted first degree nurder, possession of a
firearmby a convicted felon, and grand theft. At his first trial in
1978, M. Valle was sentenced to death on the first degree nurder
charge, a consecutive termof 30 years on the attenpted nurder, 15
years on the possession of a firearmcharge, and a concurrent 5 year
termon the grand theft charge. The sentence of death, 30 years and

15 years were reversed by this Court. Valle v. State, 394 So. 2d

1004 (Fla. 1981) [Valle I1].
Following a retrial, M. Valle was sentenced to death on the
mur der conviction and to consecutive terns of 30 and 5 years on the

ot her counts. Valle v. State, 474 So. 2d 796 (Fla. 1985) [Vvalle I1].

This Court affirnmed the judgnent and sentence, but then remanded for
a new sentencing hearing based on the United States Suprene Court's

remand pursuant to Skipper v. South Carolina, 106 S. C. 1669 (1986).

Valle v. Florida, 106 S. C. 1943 (1986); Vvalle v. State, 502 So. 2d

1225 (Fla. 1987) [Valle I11].
On direct appeal of the resentencing proceeding, this Court

affirmed M. Valle's convictions and sentences. Valle v. State, 581




So. 2d 597 (Fla. 1991) [Vvalle IV]. The United States Suprene Court

denied certiorari on Decenber 2, 1991. Valle v. Florida, 112 S. C.

597 (1991).

M. Valle filed his initial Rule 3.850 notion on April 6, 1993.
On August 16, 1993, the circuit court denied the notion w thout
prejudice giving M. Valle until Decenber 2, 1993 to refile his post-
conviction notion. M. Valle file his second post-conviction notion
on Decenber 2, 1993. Following a Huff! hearing, the circuit court
sunmarily denied the notion without an evidentiary hearing. On
appeal, this Court remanded for an evidentiary hearing on the issues
pertaining to the "[trial judge's] conduct and counsel's failure to
nove for disqualification in the face of such know edge" and
i neffective assistance of counsel for unreasonably introducing

evidence of M. Valle's prison behavior. Valle v. State, 705 So. 2d

1331, 1333 (Fla. 1997) [Vvalle V].

The circuit court conducted an evidentiary hearing on August 19,
1998 and Cctober 14, 1998. After the discovery process and
consi derabl e consultation with counsel, M. Valle waived his claim

pertaining to judicial msconduct (PCR 152-154). The evidentiary

Huff v. State, 622 So. 2d 922 (Fla. 1993).



heari ng proceeded on the issue of trial counsel's ineffectiveness for
unreasonably presenting evidence of M. Valle's behavior while
i ncarcerated which led to the adm ssion of highly prejudicial
evidence. At the hearing, M. Valle called the various attorneys who
had represented himduring his resentenci ng proceedings.?

During the pendency of the hearing, the trial court inquired
whet her the requirenent that a judge personally prepare an order in a
death penalty sentencing would "apply to this type of proceedi ng"
(PCG-R 243). The State argued that it would be proper for the court
to adopt a proposed order froma party "as long as both parties are
aware and have the opportunity to object to the other side's
approach. You could adopt or nodify it" (PCR 2743). The court
t hen requested "proposed orders” fromthe parties (PCR 243-44).
Counsel for M. Valle objected "to having proposed orders” and if
there were going to be such proposed orders, "I want to have an
opportunity to be heard by the Court concerning the order"” (PCR
244). M. Valle's counsel further argued:

MR. STRAND: [] | object to the whole thing, and
here's what | would ask the Court to do, | think

2Mr. Valle will discuss the specific facts adduced at the evidentiary hearing in the body
of the argument discussing that issue. See Argument I1, infra.

3



that the Court should listen to the evidence and

make t he consideration based on the argunents

and if the Court wants a neno then the Court

should wite its own order using its own

consi dered judgnent for the | anguage and so

forth, and if the Court decides that it wants to

have proposed orders, | still object
(PCG-R 245). The trial court enphasized that "I amgoing to wite ny
own order in this case. |I'mgoing to wite nmy own order in this
case, and |'mnot going to sign off on either of your orders, but |
amjust inviting help on both sides, that's what | aminviting" (PC
R 245). The court reiterated that "I will wite nmy own order in
this case" (1d.).

Fol l owi ng the close of the evidence, the State filed a nineteen

(19) page proposed order (PC-R 256-74), along with a conputer
di skette for the judge (PCGR 278). M. Valle also filed an order in
accordance with the court's instruction (Supp. PCR 111-15). On
receipt of the State's order, M. Valle imrediately filed objections
not only to the content of the order but because were the court to
sign the order proposed by the State, the court "would be setting
aside its responsibility to fairly and inpartially determne the

credibility of the witnesses,"” and it woul d "abrogate any duties and

responsibilities to make factual and | egal determ nations based on



t he evidence presented, and in essence allows the State to becone the
ultimate factfinder" (PGR 277).

The day after receiving M. Valle's objections, the court
entered an order denying relief in an order nearly identical to the
State's proposed order (PCR 280-91). M. Valle filed a tinely
notion for rehearing (PCR 293-98). The court denied the notion for
rehearing (Attachnent A).3® A tinely notice of appeal was filed (PC

R 303). This appeal follows.

3This order was mistakenly not included in the record on appeal and is thus attached to
the instant brief for the Court's review.



SUMVARY OF THE ARGUMENTS

1. M. Valle' s right to due process was violated by the | ower
court's adoption of the proposed order, witten by the State, denying
M. Valle relief. It is the duty of the |lower court to evaluate the
testinony and evi dence presented during the evidentiary hearing and
adj udi cate the clains presented in M. Valle's 3.850 notion.
Therefore, delegation of that responsibility to the State is
i mproper, whether the delegation resulted fromthe judge's explicit
direction or nerely by adopting the State's proposed order. The
| ower court's order should be reversed with directions to conduct
t hese proceedi ngs before another judge in a manner that conports with
due process.

2. M. Valle was denied the effective assistance of counsel
at his 1988 resentencing, in violation of the Sixth, E ghth, and
Fourteenth Anendnents due to trial counsel's unreasonable
presentation of nodel prisoner evidence. This unreasonable
presentation of the nodel prisoner evidence was the result of
counsel's failure to understand the procedural requirenments of the
remand fromthis Court and the subsequent resentencing. The

adm ssion of the nodel prisoner evidence opened the door for the



State's massive rebuttal case during which the jury heard evidence

i ncludi ng attenpted escapes, prison m sconduct, a previous jury
recomendati on and sentence of death, and the fact that M. Valle had
al ready served ten years (effectively leaving the jury with choosing
15 years or death). The rebuttal evidence was highly prejudicial,
and had counsel not presented the nodel prisoner evidence it would
have been inadmi ssible. |If the jury had not heard the rebuttal
evidence, a different result would have occurred in |light of the 8-4

recommendat i on of deat h.



ARGUMENT |

MR VALLE S RIGHT TO DUE PROCESS WAS VI OLATED BY

THE LONER COURT' S ADOPTI ON OF THE PROPCSED ORDER

VWRI TTEN BY THE STATE DENYI NG RELI EF TO MR

VALLE.

During the pendency of the proceedings below, the trial court

i nqui red whether the requirenent that a judge personally prepare an
order in a death penalty sentencing would "apply to this type of
proceedi ng" (PCG-R 243). The State argued that it would be proper
for the court to adopt a proposed order froma party "as long as both
parties are aware and have the opportunity to object to the other
side's approach. You could adopt or nodify it" (PCGR 2743). The
court then requested "proposed orders” fromthe parties (PCGR 243-
44). Counsel for M. Valle objected "to having proposed orders" and
if there were going to be such proposed orders, "I want to have an
opportunity to be heard by the Court concerning the order"” (PCGR
244). M. Valle's counsel further argued:

MR. STRAND: [] | object to the whole thing, and

here's what | would ask the Court to do, | think

that the Court should listen to the evidence and

make t he consideration based on the argunents

and if the Court wants a neno then the Court

should wite its own order using its own

consi dered judgnent for the | anguage and so

forth, and if the Court decides that it wants to
have proposed orders, | still object



(PCG-R 245). The trial court enphasized that "I amgoing to wite ny
own order in this case. |I'mgoing to wite nmy own order in this
case, and |'mnot going to sign off on either of your orders, but |
amjust inviting help on both sides, that's what | aminviting" (PC
R 245). The court reiterated that "I will wite nmy own order in
this case" (1d.).

Fol Il owi ng the cl ose of the evidence on Wdnesday, Cctober 14,
1998, the judge again indicated his desire for the subm ssion of
proposed orders by Friday, tw (2) days away, because he wanted to
"spend Monday witing up ny own order after utilizing both of your
orders" (PC-R 529); the judge then indicated that he would set a
hearing for Tuesday to announce his ruling (ld.). M. Valle's
counsel again informed the court that he had the right to "review the
State's order and file any objections,” and was concerned that there
was i nsufficient time between Friday and Tuesday to file objections
in order for the court to review them by Tuesday:

MR. STRAND: So if we submt them|[proposed
orders] on Friday, would we have an opportunity
to file objections on Monday?

THE COURT: | don't know. You can do anything
that you want, but 1'mgoing to walk into court

Tuesday and announce the Court's ruling and hand
ny final order to the Clerk. |I'mnot going to



delay this any further.
(PC-R 531).
The State filed a nineteen (19) page proposed order (PC-R 256-
74), along with a conmputer diskette for the judge (PGR 278). M.
Valle also filed an order in accordance with the court's instruction
(Supp. PCGR 111-15). On receipt of the State's order, M. Valle
i medi ately filed objections:

1. Def endant objects to this Court
signing the State's proposed order as it denies
t he Def endant the opportunity to a full and fair
hearing since the judge is the ultimte fact
finder, and therefore nust make factual and
| egal determ nations w thout undue influence by
the State.

2. Def endant objects to this Court
signing the State's proposed order because in so
doing it would be a conplete abrogation of this
Court's duty to be fair and inpartial inits
role as the ultimate fact finder.

3. Def endant objects to this Court
signing the State's proposed order because in so
doing this Court would be setting aside its
responsibility to fairly and inpartially
determne the credibility of the w tnesses.

4. Def endant objects to this Court using
any part of the State's proposed order, because
even partial use or changing of the order in
part, denies the Defendant the opportunity to a
full and fair hearing, allows this Court to
abrogate any duties and responsibilities to nmake

10



factual and | egal determ nations based on the
evi dence presented, and in essence allows the
State to becone the ultimate fact finder.

(PG R 276-277).

Al t hough Judge Margolius repeatedly and expressly indicated his
intention to wite his own order (PCR 529),4 conparison of the
State's proposed order and the court's final order denying relief
establishes that the court's order is witten alnost verbatimto the
State's proposed order. And although the font in the body of the
court's order is different fromthe font of the State's order, it is
clear, for exanple, that the court used the conputer disc provided by
the State because the footnotes in the state's proposed order appear
in the judge's order in the sane font. The court's adoption of the
order drafted by the State violated M. Valle's right to due process
and to an inpartial determnation of his Rule 3.850 notion.

In the postconviction arena, as in trial proceedings, |ower
courts make findings of fact which becone integral to the remainder

of the proceedings in capital cases. However, when the | ower court

sinply signs an order drafted by the State, the | ower court abdicates

“Judge Margolius also expressed his disdain for the Court's opinion remanding Mr.
Valle's case, stating that "l was chastised quite soundly in a manner that | really didn't quite
appreciate” (PC-R. 536).

11



its judicial responsibility to nake a determ nation of the case
before it, thereby violating the defendant's right to due process.

This Court has repeatedly held that it violates due process for
a judge to delegate to the State the task of drafting sentencing

orders in capital cases. |In Patterson v. State, 513 So. 2d 1257

(Fla. 1987), the Court addressed a situation where the responsibility
for drafting the sentencing order was del egated to the state
attorney:

[We find that the trial judge inproperly delegated to the
state attorney the responsibility to prepare the
sentenci ng order, because the judge did not, before
directing preparation of the order, independently
determ ne the specific aggravating and mtigating

ci rcunstances that applied in the case. Section 921.141,
Florida Statutes (1985), requires a trial judge to

i ndependently wei gh the aggravating and mtigating
circunstances to determ ne whether the death penalty or a
sentence of life inprisonnment should be inposed upon a
def endant .

Patterson, 513 So. 2d at 1261.

The Patterson Court observed that in N bert v. State, 508 So. 2d

1 (Fla. 1987), it had held that the judge's failure to wite his own
findings did not constitute reversible error "so long as the record
reflects that the trial judge nmade the requisite findings at the

sentencing hearing." Patterson, 513 So. 2d at 1262, quoting N bert,

12



508 So. 2d at 4. Indeed, in N bert, the judge made his findings
orally and then directed the State to reduce his findings to witing.
N bert, 508 So. 2d at 4. The record in Patterson denonstrated that
there the trial judge "delegat[ed] to the state attorney the
responsibility to identify and explain the appropriate aggravating
and mtigating factors.” Patterson, 513 So. 2d at 1262. This Court
found that this constituted reversible error.® There is no

meani ngful distinction between the State's drafting of a sentencing
order and the drafting of an order denying postconviction relief.

Both practices violate due process. Patterson; Huff v. State, 622

So. 2d 982 (Fla. 1993); Spencer v. State, 615 So. 2d 688 (Fla. 1993).

What occurred in M. Valle's case is inproper. It was the duty

of the lower court to adjudicate M. Valle's capital 3.850 notion,

>The Eleventh Circuit Court of Appeals recently wrote that "[w]e have consistently
frowned upon the practice of delegating the task of drafting important opinionsto
litigants." Chudasamav. Mazda Motor Corp., 123 F. 3d 1353, 1373 n.46 (11th Cir. 1997).
The Court observed that "[t]his practice harms the quality of the district court's deliberative
process’ and "impedes [the reviewing court's] ability to review the district court's
decisions.” 1d. Further, this practice creates " the potential for overreaching and
exaggeration on the part of attorneys preparing findings of fact.™ Id. (citation omitted).
See also United States v. El Paso Natural Gas Co., 376 U.S. 651, 657 n.4 (1964) (observing
that adversarial parties that draft orders"in their zeal and advocacy and their enthusiasm
are going to state the case for their side.. . . as strongly as they possibly can. When these
[orders] get to the courts of appeals they won't be worth the paper they are written on as
far as assisting the court of appealsin determining why the judge decided the case").

13



not del egate that responsibility to the State of Florida, the entity
seeking to carry out his execution. The |ower court nmade no
i ndependent "findings" based on a careful consideration of the record
and the evidence presented. The court's actions in this case are
particularly egregious given its repeated protestations that it would
wite its own order and not sign off on a proposed order:

| will tell you right now, | amgoing to wite

ny own order in this case. |I'mgoing to wite

nmy own order in this case, and I'mnot going to

sign off on either of your orders .
(PG R 245).

"' mnot going to sign off on either one of your

orders, and | will prepare ny own order..
(PG R 530).

This was not sinply a mnisterial order, nor did Judge Margolius
announce his rulings on these issues on the record and ask the State
to nenorialize themin witten form The court's order reflects
"findi ngs" about deficient performance, prejudice and other matters

which are within the exclusive province of the trier of fact to make,

not the adversary's attorney. This Court should clearly state that

14



this practice should not continue in capital cases.® The |ower
court's order should be reversed with directions to conduct these

proceedi ngs before another judge in a manner that conports with due

process.

®This issue was raised recently in Young v. State, 739 So. 2d 553 (Fla. 1999). The Court
found the issue moot, however, in light of the granting of relief in that case. Id. at 555 n.7.
Several members of the Court, however, have expressed concern when trial courts adopt
orders written by an adversarial party. LeCroy v. Dugger, 727 So. 2d 236, 242 (Fla. 1998)
(Anstead, J., concurring in part and dissenting in part) (discussing "patent[] error” by trial
court recited "in an order drafted by the State").

15



ARGUVENT | |

MR VALLE WAS DENI ED THE EFFECTI VE ASSI STANCE OF
COUNSEL AT H' S RESENTENCI NG, I N VI OLATI ON OF THE
SI XTH, ElI GHTH AND FOURTEENTH AVMENDVENTS DUE TO
TRI AL COUNSEL' S UNREASONABLE PRESENTATI ON OF
MODEL PRI SONER EVI DENCE.

In determning a claimof ineffective assistance of counsel, the

proper standard to followis Strickland v. Washi ngton, 466 U. S 668

(1984). Under the two-prong test laid down in Strickland, M. Valle

must show (1) that the performance of his counsel was deficient and
(2) that the deficient performance prejudiced the defense. In terns
of the specific issue raised by M. Valle, this Court's previous
opinion set forth the legal test that needed to be established in
order for M. Valle to nmake out a Sixth Amendnent viol ation:

[Tlhere is nothing in the record to rebut

Vall e's assertion that his remaining | awers
wer e operating under the m staken belief that
they were required to present Skipper evidence.
Taki ng these all egations as true, we concl ude
they are legally insufficient under the
Strickland standard to warrant an evidentiary
heari ng on whether Valle's | awers introduced
Ski pper evidence at Valle's resentencing only
because they believed this was required and if
so, whether there is a reasonable probability
that in the absence of the State's rebuttal

evi dence, Valle would not have been sentenced to
deat h.

Valle V at 1334 (footnote omtted).

16



At the evidentiary hearing ordered by this Court, M. Valle,
notw t hstandi ng the violation of due process which occurred when the
court adopted the State's proposed order, see Argunent |, supra,
est abl i shed bot h unreasonabl e attorney perfornmance and prejudi ce as
set forth by this Court in Valle V. Thus M. Valle is entitled to a
resent enci ng proceedi ng.

A THE EVI DENTI ARY HEARI NG

M. Valle first presented the testinony of attorney Edith Georg
Houl i han. Ms. Houl i han expl ai ned that when M. Valle's case was
remanded for the resentencing, she was "not in any way officially
assigned" to M. Valle's case, but was assigned to Judge Nornman
Gerstein's division and followed M. Valle's case because "I was kind
of learning a | ot nore about conplicated representation” and "offered
to assist in any way that | could" (PCGR 167). She eventually
becane nore involved in the case, although M. Valle's case "was the
first resentencing that | had ever participated in, and certainly
rai sed nore conplex issues than | had ever dealt with" (PCGR 168).
In terms of her specific role in the case, Ms. Houlihan "was not in a
deci sion making strategic role" and "in terns of overall strategy I

was really third or fourth at the bottom and probably the fourth at

17



t he bottom woul d be correct out of the four. | was really not one of
t he key decision makers" (PC-R 169). Rather, her role was to
devel op "the soci al background and the history of abuse, and that
kind of mtigation" (PCR 169).

Ms. Houlihan testified that "[t] here was an ongoi ng di spute”
bet ween attorneys Elliot Scherker and M chael Zel man regarding the
presentation of the Skipper evidence (PCGR 169).7 In ternms of her
own i nvol venent on the Skipper issue, Ms. Houlihan reiterated that "I
don't think that | had that kind of experience at that tine to make
t hose deci sions, and those deci sions seened to be pretty nuch set

before I got involved, the decisions as to what evidence was going to

be put on" (PCR 170). 1In fact, as to any deci sions nmade on the
case, "l deferred to [M. Scherker's] judgnment in terns of the
strategy decisions in this case" (PGCR 208). In terns of the

di spute between M. Scherker and M. Zelman, M. Houlihan recall ed:

[My inpression is that M. Scherker's firm
bel i ef and position throughout was that we had
to put the Skipper evidence on or the case would
be remanded by the Florida Suprene Court, and
Manny woul d be renmanded back to Death Row. That
was ny inpression, but Elliot felt black and
white on this issue that there was no doubt that

"Mr. Zelman was lead counsel, and Mr. Scherker was second chair.

18



t he Ski pper evidence would be put on so that

really wasn't sonething that | ever discussed

with him but that was the tone of the

conversation if that issue ever came up.
(PCGR 170-71). Ms. Houlihan reiterated that the prem se that they
wer e operating under was that "we had to put it on":

It wasn't really a matter of that strategy to

t he best of ny know edge, but everyone was

operating on the assunption that this evidence

had to be presented, this good prisoner conduct

evi dence had to be presented, because that was

the reason that the case was bei ng sent back,

and if we didn't present it there would be no

heari ng.
(PCGR 184). M. Houlihan "didn't hear any discussions about not
putting [the Skipper evidence] on" and "was kind of scranmbling to get
ready for nmy stuff at the last mnute and | was again, not part of
the overall strategy" (PCGR 171).

As to M. Zelman's position on the Skipper evidence, M.
Houl i han testified that "he was not confortable putting it on" and in
fact "that is why he got out because he did not want to put it on"
(PCGCR 172). During atrip to death row for pretrial depositions,
M. Zelman "was extrenely pessimstic and negative about the

prospective of putting [Skipper evidence] on so he didn't want to put

it on" (PCR 172-73).
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Ms. Houl i han was present during the resentencing, and recalled
that the "traditional mtigation" she was trying to present "was
emascul ated by questions on Manny's conduct on Death Row and in
prison” and that the direct exam nation of defense w tnesses "was
pretty nmuch overshadowed by the evidence of escape attenpts or
what ever el se was going towards us in rebuttal” (PCR 176-77). M.
Houl i han testified that the damagi ng prison evidence "took away any
i npact of the direct exam nation of the child abuse and famly
background and comng to this country, and all of that, all those
factors which had been testified to as having a great inpact on his
devel opnent. So, it was pretty nmuch emascul ated by the prisoner
evi dence com ng out on cross" (PCGR 177).

Because of M. Scherker's decision that the Skipper evidence had
to be presented, Ms. Houlihan acknowl edged there was "a hurdle, a
maj or hurdle” in "trying to find a way to show the inpact of his
past up until the crinme, as opposed to dealing with the recent
hi story or the prison history that we knew was conming," and "I don't
know or | don't think that we physically resolved that (PGR 179).
In her view of the case, "the attenpted escapes evidence that was the

rebuttal to our good prisoner evidence was definitely the nost
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damagi ng thing" (PC-R 182), particularly in light of the fact that
"[t]here was no factual rebuttal to out traditional mtigation" (PC
R 183). As M. Houlihan explained, "[t]he only factual rebuttal
that they had to the good prisoner evidence was the attenpted escape
evi dence, and the other type of m sconduct that they tried to
present” (PC-R 183).

M. Valle then called Mchael Zelman to testify at the
evidentiary hearing. M. Zelman represented M. Valle on the appeal
fromhis second trial and continued on the case for the resentencing
(PCGR 213-14). WM. Zelman recalled that the reversal in M. Valle's
case due to Skipper error was "[t]he first one that | knew about™
(PG R 214).

M. Zel man expl ained that "there were several discussions”
bet ween himand M. Scherker about the need to present Skipper
evidence at M. Valle's resentencing (PCR 215). M. Zelman
detail ed the genesis of the disagreenent on this issue:

Well, there had been, | would say, tenuous

di scussions like up to that disagreenment. The
di scussi ons took place over a period of at |east
weeks, perhaps even longer, and | had cone to

t he concl usion shortly before the resentencing
was to begin that the defense was untenable in

ternms of convincing a jury to use the nodel
prisoner argunment as a reason for a life
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sentence. | felt that the inpeachnment which the
State woul d have woul d be overwhel m ng and woul d
conpl etely devastate any chance that there was
for alife recoomendation fromthe jury. M.
Scherker disagreed with ne in the sense that he
felt that we really had no choi ce.

It was his point of view as expressed to ne that
if we failed to go forward with the Skipper
evidence that the State would sinply say that
the remand had only been to permt us to

i ntroduce Ski pper evidence, and therefore, if we
chose not to, the Court would sinply reinstate
the prior jury recommendation, which was death
and according to M. Scherker's |logic we would
have nowhere to go, we would have | ost our one
opportunity for this resentencing proceeding in
failing to present the nodel prisoner evidence.

(PC-R 216).

M. Zelman did not share M. Scherker's opinion on this issue

because "there was no obligation that we were under to present the

Ski pper evidence, and that if we chose not to that we would be

entitled to a [resentencing] regardl ess" (PCR 216-17).
expl ai ned the basis for his opinion:

Well, | had never, and to this day |I'm unaware
of any case that ever has held that on a renand
of any kind whether it be a trial or
resentenci ng or any other evidentiary matter
that a party is obligated to undertake a
particul ar defense, or a particul ar suggestion

t hat had been suggested either fromthe evi dence
in the prior proceeding or fromthe appellate

pr oceedi ng.
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(PCGR 217-18). M. Zelman explained that the rebuttal case being

| just have been unaware of any case that has
held that | nust present that kind of evidence
because it was the issue on appeal. That was
reason nunber one, and that al one was to ne,
very potent, and there was a secondary reason,
whi ch was that even if there could be sone
argunent that perhaps there was an obligation to
do this, the evidence that the State had to
rebut the nodel prisoner evidence was all new
for the nost part -- | shouldn't say all new,
because there was perhaps sone evi dence that
existed prior to M. Valle's appeal, which began
in 1981, or 82, but the bulk of it, the

evi dence that | was concerned about for

i npeachnent of the nodel prisoner evidence, al
cane about after 1981 and therefore was not
contenpl ated when the error occurred in the 1981
trial where it had been determ ned that the
nodel prisoner evidence should be included, so

t he whol e bal ance of the case had changed, and
now t here was no | ogical reason to go forward
with the nodel prisoner evidence.

amassed by the State was enormous, and "it reached the point shortly

before voir dire that the evidence was devastating" (PG R 225).

his view,

In

the State's rebuttal would have "swanped" the traditional

mtigation case being presented by M. Valle:

Swanped it. Overshadowed it. | don't believe
that you coul d reasonably expect jurors to vote
for life in prison if they think that a killer

m ght escape from prison, and the essence of the
problemthat we had was that M. Valle would be
vi ewed as a serious escape risk.
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(PCG-R 225).

M. Zelman eventually withdrew fromthe case because "t here was
no | onger an attorney/client relationship between nyself and M.
Valle, and | felt that there was no place for ne in the case, and |
had no attorney/client relationship with the client” (PCGR 220).
Before withdrawing, M. Zelman net with M. Valle and M. Scherker,
as well as possibly Ms. Houlihan and Ms. Gottlieb (PCGR 221). M.
Zel man expl ai ned what occurred during the neeting:

[Djuring that neeting, | made sone kind of an
initial presentation to M. Valle that we had a
di sagreenent, ne and Elliot, and at that tine |
felt the nodel prisoner evidence should not be
presented. | told himbasically | thought that
the rebuttal was too strong, and it would
override or overshadow the good mitigation

evi dence that we did have, and that it would, |
felt likely or very likely or probably, but it's
stronger than likely result in a death
recomendation. | took perhaps a mnute or two
mnutes, and | did not go into any great detail.

My recollection is that M. Scherker then spoke
next, and he gave what | would call a non |egal
presentation of the issue. He spoke in terns
of--and I'mnot really paraphrasi ng hi m because
| can't recall the specific words, but | can
recall the gist of the way that he spoke, and it
was; Manny, you have known ne for many years,
and | have hel ped you and | have worked on the
case for nmany years and we have to do this, we
have to go forward with the nodel prisoner

evi dence, this is your only chance, and he spoke
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for perhaps five or ten mnutes and at that

point M. Valle sinply said sonething to the

effect; well, 1"mgoing to go with Elliott.
(PGR 221-22).

The way the issue was presented to M. Valle by M. Scherker was
"more or less this is the only way that you can receive a life
sentence. You have to trust nme on this, we have to go forward with
t he nodel prisoner evidence. | did not hear any legal analysis in
M. Scherker's presentation to M. Valle" (PCR 222) (enphasis
added). After M. Scherker's discussion, M. Zelman "felt there was
nothing nore that | could say that woul d have convinced M. Valle
ot herw se" (PC-R 222). M. Zelman enphasized that M. Valle was not
maki ng a choi ce between various options, but rather "was sinply
choosing M. Scherker as his |lawer, and he no | onger saw ne as his
| awyer, and that is the way that | saw his decision" (PCGR 223-24).
As M. Zelman explained after a question by the trial court:

Had M. Valle nmade an intelligent decision to
pursue that strategy | would have. It was the
fundanment al aspect of the case, and the client
has the right to decide, but in ny mnd he
didn't make that decision. |Instead what he
deci ded was that he wanted M. Scherker as his
| awyer and not me, so that is why | left the

case.

(PC-R 229).
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Finally, M. Valle presented the testinony of attorney Elliot
Scherker. M. Scherker was an assistant public defender in the
appel | ate division who represented M. Valle in his first direct
appeal (PC-R 464). M. Scherker participated mnimally in M.
Valle's retrial (PCR 465), but did not represent himon that direct
appeal as a noratorium had been inposed on the Dade County Public
Defender's O fice prohibiting it fromdoing capital appeals due to
case overloading (PCR 465-66). Followi ng the reversal due to the
Ski pper violation, M. Scherker becane involved again with the case
as a second chair to Mchael Zelman (PC-R 467). At that time, M.
Scherker's trial experience was "[a]ll but nonexistent” (PC-R 468).
Prior to working on M. Valle's resentencing in 1988, M. Scherker
had never been | ead counsel in either a felony or m sdeneanor jury
trial (l1d.).

Wien he began working on M. Valle's case for the resentencing,
M. Scherker "believe[d] that | had to put on the evidence that was
excluded in 1981, because other than that there was nothi ng wong
with the 1981 sentencing" (PCR 469). 1In his legal view, if he did
not present the nodel prisoner evidence at the resentencing, "the

1981 sentence woul d have been valid" (PCR 470). M. Scherker
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expl ai ned:

W were going to have a sentencing trial, and we
were going to present the evidence that had been
presented in 1981, because the jury was not
there at the 81 trial, and we had to put on the
non Skipper, if you wll, litigation [sic] or
the statutory mtigation, not litigation, and
before | said that wong too, mbut we had to
prepare whatever we had prepared for 1981, and
in a theatrical sense the case wol d have been
tried, and | was |looking at that fromthe
perspective of an appellate | awer, which is
what | was and what | am and if we did not win
the sentencing trial or even if we did, and
didn't get alife sentence fromthe trial judge,
because it woul d have been--no matter what
errors had been conmtted by the State or errors
of law by the trial judge, the 1981 sentence
woul d have been rendered valid by not presenting
t he evidence that was excluded in the 1981
trial.

(PCGR 470-71). M. Scherker explained that he was concerned that
the State could file a notion to have the remand withdrawn if he did
not present the Skipper evidence that was the reason for the

resent enci ng:

Yes, | did think about that, quite frankly, and
| considered it a rational possibility that if
we were to announce in theory that we weren't
presenting the evidence that was excluded in
1981, that the State m ght have grounds, though
| had never seen it done, to ask the Florida
Suprene Court to withdraw its nandate, and
reinstate the 1985 affirmance because we had
wai ved the only error that got us the new
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sentencing trial in the first place.
(PCG-R 471).
M. Scherker then discussed the "very sharp and pai nfu
di sagreenent” between hinself and M. Zelman on the issue of
presenting the Skipper evidence:

Well, as the case was noving forward, M. Zel man
and | had numerous di scussions about going
forward with the Skipper evidence, and | was
adamant that we had to. | believed then and I
bel i eve now, that we had to.

M. Zel man had concerns about trying the case in
t hat posture, and ultimately it all cane down to
a neeting in the jury roomduring jury
selection, fairly early in jury selection, after
t hey closed the proceedings for the day with M.
Zel man, Ms. Georgi, and Ms. Cottlieb who were

al so present, and, of course, M. Valle was
present and M. Zelman essentially announced
that he could not go forward with the
presentation of the excluded evidence, and |
restated ny position that he absolutely had to,
and | told M. Valle that we were going to
because we had to.

(PG R 472).

M. Scherker discussed M. Zelman's concerns that "we woul d | ose
if we went forward with the excluded evidence, that if we woul d have
presented that evidence to a jury we wouldn't have any chance of

winning at trial" (PCR 473), but M. Scherker believed that

28



“[l1]egally . . . we absolutely had to put on that evidence. |n other
words, ny assessnent of the Supreme Court of Florida' s decisions from
1985 and 1987 were such that | did not feel that there was any
option, and | still don't" (PCR 473). M. Scherker explained that
t he decision was his and his alone, and that while "M Valle and |

t al ked about things as we had fromthe beginning of the
representation, . . . the decision wasn't his, and | didn't ask him
to make the decision. The decision was mne" (PC-R 474) (enphasis
added). Following the neeting with M. Valle, M. Scherker testified
that M. Zel man decided to withdraw fromthe case because "he did not
believe that M. Valle had made a decision to go forward, and absent
a decision by M. Valle to go forward with the Ski pper evidence he
could not and would not go forward, and could not participate in the
trial" (PCR 475).

Significantly, M. Scherker explained that his decision to
present the nodel prisoner evidence was not a "decision” in the sense
of a strategic choice based on an analysis of the strength of the
evidence and its potential harmto the case for mtigation:

| thought we had strong mitigation evidence on
t he so-called nodel prisoner theory. | thought

we did in 1981 have strong mtigation evidence
under the Skipper case, but no, did | do a risk
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reward anal ysis and determ nation of what they
call now Skipper, no, and | didn't even reach
t hat .

(PCG-R 475).
M. Scherker detailed the effect that the decision to present
t he Ski pper evidence had on the defense case:

| don't think the that the State had to do very
much rebuttal because once we went forward, we
went forward, and we were in the unheard of
position, | guess, of telling the jury on a
capital re-sentencing that our client had been
on death row for ten years and that in the body
of some of the disciplinary reports appear
accusations of himattenpting to escape from
prison, and how that sounds to a lay jury I
think is pretty obvious to anyone, and | think
we ended up with what | think ultimtely, and
correct me if | amwong, but if I recall in the
courtroom after the proceedings, it was or |
think it was originally nine to three, but in
any event we ended up with an eight to four vote
for death fromthe jury.

(PC-R 476).

In M. Scherker's estimation, the nost damagi ng evi dence the
State was able to adduce due to the introduction of the nodel
pri soner evidence was "evidence in the disciplinary reports
suggesting that M. Valle mght have tried to cut his way out of the
cell to escape, and there was another one involving a key that |

don't recall as well, and that was obvi ously very damagi ng evi dence
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to present to a jury when you are trying to persuade the jury to
spare your client's life" (PCGR 477). |In fact, "[t]he focus of this
trial ended up being Manny Valle on death row at Florida State
prison" (PCR 479). M. Scherker had no strategic reason for
wanting the jury to know this information, as well as the fact that
M. Valle had been previously sentenced to death, and expl ai ned t hat
“"[t]he only reason all of that canme out, was we had to go forward
with the Skipper evidence" (PC-R 484). For exanple, had he not felt
conpel l ed to present the Skipper evidence, M. Scherker testified
that "you woul d have had to put a gun on ny head to get ne to agree
to an instruction to the jury that ny client had been on death row
for ten years" (PCGR 521). M. Scherker acknow edged that "if this
case had not been reversed in the posture that it was and | was free
to make strategic choices, of course, we would have | abored mghtily
to keep anybody from opening the door" (PC-R 525).
B. ARGUMENT.

As noted in Section A, supra, this Court's prior opinion

established that M. Valle would prevail under the Strickland test

for ineffective assistance of counsel if he could establish (1) that

his attorneys were operating under the m staken belief that they were
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required to present Skipper evidence, and (2) that absent the
damagi ng evi dence presented to rebut the Skipper evidence, confidence
is undermned in the outcone of the sentencing decision. M. Valle

has established both prongs of Strickland and is entitled to relief.

Because the issue of ineffective assistance of counsel is a
m xed question of law and fact, this Court's reviewis plenary and it
must review the record to determ ne whether the facts established
bel ow support the conclusion that counsel was not deficient and that

there was no prejudice. Strickland v. Washington, 466 U S. 668

(1984); Baxter v. Thomas, 45 F. 3d 1501, 1512-13 (11th G r. 1995).

If the Court determnes that the "legal effect” of the facts
present ed bel ow establish a Sixth Arendnent violation, then relief is

warranted. Porter v. State, 723 So. 2d 191 (Fla. 1998).8

1. Def i ci ent Performance.
The record concl usively establishes that M. Valle's

resent enci ng counsel "were operating under the m staken belief that

8Although the Court's previous opinion indicated that "the court may take into
consideration the credibility of the witnesses,”" the trial court here made no credibility
findings. Rather, it ignored the testimony altogether, and then failed to apply the proper
legal analysis to the evidence presented. Of course, the State shares the blame with the
trial court for these errors, as the State's proposed order was adopted nearly in toto by the
lower court, despite the lower court's protestations that "1'm not going to sign off on either
one of your order, and | will prepare my own order" (PC-R. 530). See Argument |, supra.
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they were required to present Skipper evidence." Valle V, at 1334.
During the evidentiary hearing, the State offered no w tnesses, nor
any substantial evidence to rebut the overwhel m ng evi dence of

i neffective assistance of counsel. Wile the trial court wote that
"[t]o portray the actions of defense counsel as serious errors in
judgenent [sic], that they felt bound by the Florida Suprene Court's
opi nion and mandate to put on the Skipper evidence is sinply not
supported by the record" (PCGR 287), it is in fact the lower court's
order that is not supported by any record evi dence what soever.

M. Valle had only one attorney -- M. Zelman -- who had any
significant experience trying a capital case before a jury. Although
M. Zel man's experience was somewhat greater, all of the w tnesses
testified that M. Scherker, the | east experienced trial attorney,
decided to go forward with the nodel prisoner evidence because of his
unreasonabl e belief that he was required to do so. M. Houlihan
testified that she was never in a decision nmaking role (PCGR 169),
and the deci sions regardi ng which evidence was to be presented to the
jury was deci ded before she becane involved (PC-R 170). Although
Ms. Houl i han pl ayed no decision making role pertaining to the

presentation of the nodel prisoner evidence, she was aware of M.
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Scherker's position on the issue:
M. Scherker's firmbelief and position
t hroughout was that we had to put the Skipper
evi dence on or the case would be remanded by the

Fl ori da Supreme Court, and Manny woul d be
remanded to Death Row.

[] Elliot felt black and white on this issue

that there was no doubt that the Skipper

evi dence woul d be put on so that really wasn't

sonmething that | ever discussed with him but

that was the tone of the conversation if that

i Ssue ever cane up.
(PCGR 170-171).°

M chael Zelman's testinony al so unequi vocally established that

M. Scherker was | aboring under the m staken belief that the Skipper
evi dence had to be presented during M. Valle's resentencing. M.
Zel man stated that he disagreed with M. Scherker's belief that the

nodel prisoner evidence nust be presented:

| had cone to the conclusion shortly before the

*Thetrial court noted its belief that "Ms. Georgi tried somewhat to down play her
involvement in the case" (PC-R. 282). First and foremost, this discussion in thetrial court's
order is averbatim cut-and-paste from the State's proposed order. Compare PC-R. 282 with
PC-R. 258. Nevertheless, regardless of the number of witnesses Ms. Houlihan was
assigned to or whether she participated in taking depositions, the significant testimony
from Ms. Houlihan was unequivocal, unrebutted, and supported by the testimony of the
other attorneys. she was not involved in any discussions pertaining to the model prisoner
evidence, nor did she hear any discussions involving the possibility of not presenting that
evidence, and it was Mr. Scherker's firm belief that the Skipper evidence had to be
presented.
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resentencing was to begin that the defense was
untenable in ternms of convincing a jury to use

t he nodel prisoner argunent as a reason for a
life sentence. | felt that the inpeachnent

evi dence which the State woul d have woul d be
overwhel m ng and woul d conpl etely devastate any
chance that there was a |ife reconmendati on from
the jury. M. Scherker disagreed with nme in the
sense that he felt that we really had no choi ce.

It was his point of view as expressed to ne that
if we failed to go forward with the Ski pper
evidence that the State would sinply say that
the remand had only been to permt us to

i ntroduce Ski pper evidence, and therefore, if we
chose not to, the Court would sinply reinstate
the prior jury recommendation, which was death
and according to M. Scherker's |logic we would
have nowhere to go, we would have | ost our one
opportunity for this resentencing proceeding in
failing to present the nodel prisoner evidence.

(PC-R 215-216).

M. Zelman was and i s unaware of any case which held that on

resentencing a party is required to present a particul ar defense

based on the appellate proceeding (PCR 217).

M. Zelman's belief, but in fact, no case exists. Therefore,

| egal

does not present specific evidence is unreasonable.

any

As a result of the disagreenent on the | egal issue, counsel

there was no ot her neans of resolution but to address M. Valle.
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Zelman testified that this neeting with the M. Valle was not a
strategy discussion, but sinply M. Valle choosing between attorneys
(PCGR 224). M. Zelman presented a brief overview of his position
on the nodel prisoner evidence to M. Valle, w thout explaining the
pros and cons in any great detail (PCR 221). According to M.
Zel man, M. Scherker then presented a "non | egal presentation of the
issue.” [|d. Wen asked by the trial court why he discontinued his
representation of M. Valle, M. Zelman replied:

Had M. Valle made an intelligent decision to

pursue that strategy | would have. It was the

fundanent al aspect of the case, and the client

has the right to decide, but in ny mnd he

didn't make that decision. |Instead what he

deci ded was that he wanted M. Scherker as his

| awyer and not me, so that is why | left the

case.
(PCGR 229). This testinony shows that there was no reasonabl e
choice made by M. Valle, nor any participation by M. Valle in a
strategy decision, because there was no choice of strategies offered
to him

Li kewi se, Elliott Scherker testified that he believed he was

required to present the nodel prisoner evidence, otherw se, it was

his "grave concern” that if presentation of this evidence was wai ved

it was possible that the State could nove the Florida Suprenme Court
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to withdraw the mandate for a new sentencing (PCR 515). M.
Scher ker st at ed:

if we were to announce in theory that we weren't

presenting the evidence that was excluded in

1981, that the State m ght have grounds, though

| have never seen it done, to ask the Florida

Suprenme Court to withdraw its nandate, and

reinstate the 1985 affirmance because we had

wai ved the only error that got us the new

resentencing trial to begin wth.
(PCGR 471) WM. Scherker testified that his decision was a | egal
concl usi on and as such, he never presented any options to M. Valle
because the decision was his own, and not M. Valle's (PCR 474).
M. Scherker sinply knew t he evidence nust be presented. M.
Scherker specifically stated there was no ri sk-reward anal ysis, or
wei ghi ng of the costs and benefits (PCR 475).

The trial court's order took issue with M. Scherker's testinony

on this point, noting that his testinony "is undercut by M.
Scherker's having filed a notion in limne in an attenpt to have the
rebuttal evidence prohibited, as well as witing to his expert
wi tnesses and inform ng them of the defendant's prison problens and
recogni zing that they would have to deal with explaining their

opinions in light of those problens during their testinony" (PCR

286). Once again, it is vital to note that this passage is another
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verbati m cut-and-paste fromthe State's proposed order. Conpare PC
R 286 with PCCR 261. Because the State's proposed order contained
the facts that it wanted the | ower court to find, the |lower court
necessarily and clearly failed to review the actual testinony itself
on this point. Wth respect to why he filed the notion in |imne,
M. Scherker clearly explained that the notion in |limne had been
filed as a nmeans of "damage control"™ and an "attenpt to present the
best possible case that | could once | was to go forward in front of
ajury (PCGR 512-13). M. Scherker was not changing his position
that he was required to present the evidence for which the remand was
granted, regardless of the formor nane attached to the evidence, as
he explained fully to the State during cross-exam nation bel ow

We were going forward regardl ess because |

bel i eved we absolutely had to. Al that | was

attenpting to do was, because, for lack of a

better way to put it, prevent danage control,

and keep it frombeing a free for all for you

whil e preserving at | east sonme of the elenents

and getting nmy expert w tnesses on the stand.

|"msorry, but | don't see it as a change in

position or as an anendnent of anyt hing.

(PCGR 513). O course, none of M. Scherker's testinony in which he

explains the notivations for filing the notion in limne are
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di scussed in the State's proposed order adopted by the trial court.?

M. Scherker admtted that he was not aware of any case in which
the Florida Suprene Court withdrew a renmand, nor were any col | eagues
in appellate practice famliar with such a case (PCGR 516) However,
gi ven the absence of any case | aw on the subject, M. Scherker still
felt conpelled to proceed with the nodel prisoner evidence. This
testinmony clearly shows unreasonabl e conduct on the part of M.
Scherker. Because of his unreasonabl e unyiel ding position that the
evi dence nust be presented, M. Scherker failed to adequately
research this | egal concl usion.

The testinmony of M. Scherker, M. Zelman and Ms. Houl i han
concl usively establishes that the any di scussi ons between counsel and
bet ween counsel and M. Valle regarding the Skipper evidence were

void of any strategic analysis. As a result of counsel's failure to

°The trial court's order (in another section cut-and-pasted from the State's proposed
order) further "noted" alegal argument made on October 10, 1987, prior to the resentencing
proceeding, in which Mr. Zelman tried to persuade the judge to waive ajury (PC-R. 283).
SeeR. 1003. The argument to waive ajury reinforces the damaging nature of the State's
rebuttal case to the model prisoner evidence and that counsel, because Mr. Scherker
insisted that the presentation of the Skipper evidence was required, took every measure to
limit its harm. Both Mr. Zelman and Mr. Scherker recognized that any legal argument they
made was as an advocate for the client, and in no way reflected personal feelings regarding
the evidence (PC-R. 231, 492).
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adequately wei gh and anal yze the pros and cons of presenting this
evi dence, these risks becane a reality during M. Valle's
resent enci ng.

Based on the evidence presented by M. Valle, and the State's
failure to rebut this evidence, M. Valle's trial counsel was
i neffective for introducing evidence of M. Valle's prison behavior.
M. Scherker unreasonably believed he was required to present the
nodel prisoner evidence otherwi se face the possibility that the State
woul d nove for withdraw of the remand and this Court would sinply
reinstate the previous death recomendation. This belief of M.
Scherker's, that he was required to present the Skipper evidence was
an erroneous interpretation of the law at the tinme of M. Valle's
resentencing. Failure to understand the procedural requirenents
applicable to a resentenci ng proceedi ng constitutes deficient

performance. Garcia v. State, 622 So. 2d 1325, 1329 (Fla. 1993)

("Counsel's failure to conprehend the nost fundanental requirenent
governing the admssibility of evidence in capital sentencing
proceedi ngs was cl early unreasonabl e").

Counsel 's representation of M. Valle fell outside the scope of

reasonabl y professional assistance when counsel failed to explore any
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alternative course of action in lieu of presenting the nodel prisoner

evidence. Strickland v. Washington, 466 U.S. 668 (1984); State v.

Bol ender, 503 So. 2d 1247 (Fla. 1987). Counsel failed to conduct any
risk/reward analysis and instead of informing M. Valle of the
potential risk involved, allowed M. Valle to choose attorneys, not
strategies. Because trial counsel believed a |egal conclusion
required himto present the nodel prisoner evidence, he did not
attenpt to determine if M. Valle agreed with its presentation.

Under the standard of Strickland, counsel was deficient.

2. Pr ej udi ce.
In its opinion remanding for an evidentiary hearing, this Court

wote that M. Valle would establish prejudice if there was "a
reasonabl e probability that in the absence of the State's rebuttal
evi dence, Valle would not have been sentenced to death." Valle V at
1334. In this case, M. Valle has clearly established that

confidence is undermned in the jury's 8-4 recommendation in favor of

the death penalty. !

“Mr. Valle would note that the actual recommendation of the jury has been the subject
of dispute in these proceedings. Following the resentencing proceedings, trial counsel
filed a petition for writ of error coram nobis accompanied by an affidavit of trial counsel
who had spoken with one of the jurors following the end of the proceedings (R. 893). The
petition alleged that the jury had initially voted 7-5 in favor of death, but that subsequent
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Just as with deficient performance, this Court's review of

prejudice is plenary. Strickland; Baxter. Thus, while the Court

owes no deference to the | egal conclusions reached by the | ower

court, the lower court's order, drafted largely by the State, does
not set forth a proper test for assessing prejudice in the Sixth
Amendnent ineffective assistance of counsel context. The lawis
clear that in order to determne if prejudice exists, a court
review ng an ineffectiveness claim"nust consider the totality of the

evi dence before the judge and jury." Strickland, 466 U S. at 695.

The focus of inquiry should be on the proceedi ng whose result is
bei ng chal | enged. 1d.

A proper prejudice anal ysis enconpasses "the totality of the
evidence," not the nere fact that aggravators were presented by the

State. Collier v. Turpin, 155 F. 3d 1277, 1296 (11th Gr. 1998).

Here, the trial court relied largely on the evidence and jury
recomendation fromthe 1981 sentencing in determ ning whether the

1988 jury was prejudiced by the introduction of nodel prisoner

discussions among the jurors included the possibility of parol should Mr. Valle receive a
life sentence, aswell as Mr. Valle's attempted prison escape (R. 889). Prior to imposing
sentence, thetrial court denied the petition for writ of error coram nobis, as well asamotion
to interview the jurors (R. 6053-56; 891).
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evi dence and subsequent rebuttal evidence. First and forenost, this
is the identical argunent raised by the State in Valle V in support
of the State's argunent that M. Valle was not entitled to an
evidentiary hearing. |In fact, in its rehearing notion before this
Court, the State argued that the Court "seemingly ignored" its

argunents regarding Strickland s prejudice prong (Appellee's Mtion

for Rehearing at 12). Appellee's notion was deni ed, and the Court
clearly rejected the State's legally flawed prejudice anal ysis.
Nevert hel ess the State continues to nake this faulty argunent
whi ch was adopted by the trial court. Al though the trial court saw
fit to enphasize that its analysis of prejudice was "based on the
entire record not necessarily because of the [prior jury] vote" (PC
R 290), the black and white words of the order belie the court's own
statenent :

It is clear that, as recognized by M. Zel man
prior to trial, without any new mtigating

evi dence being presented to a jury, the result
at the resentencing would be the sane as in
1981. In 1981, the substantially identical
testinony concerning the mtigating factors
related to the defendant's background and nent al
state were presented to the jury. In addition,
in 1981, there was testinony, wthout any
rebuttal, that the defendant had been a nodel
prisoner at the Stockade. However, despite that
testinmony, the jury recommended death by a vote
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of 9 to 3. 1n 1988, even with the nonviol ent
prisoner testinony and its rebuttal, the jury
recommended death, this tine with a 8-4 vote.
Thus, the Court finds that if the defense had
not put on the nonviol ent prisoner testinony,
there is no reasonable probability that the
out come woul d have been different.

(PCG-R 290) (enphasis added). ?
I ncl uding this evidence and witness testinony fromthe 1981
sentencing in its consideration of the present issues, the trial

court exceeds the scope of Strickland. The evidence presented at the

1981 sentencing is wholly irrelevant to whether confidence is

underm ned in the 8-4 death recommendati on rendered in the 1988
resent enci ng proceedi ngs. The 1981 proceedi ngs were found to be
unconstitutional in Valle |I. The State and trial court are unable to
specul ate regarding the strategy of counsel during 1981, and M.
Scherker clearly testified that "[t]he only reason all of that came

out, was we had to go forward with the Ski pper evidence" (PCR 484).

The trial court nerely |looked at the simlarities of the

traditional mtigation presented in 1981 and 1988 w t hout ever

2This part of the lower court's order was taken verbatim from the State's proposed order.
See PC-R. 273.
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di scussing the effect that the harnful evidence had on the jury's 8-4
recommendati on of deat h:

It should be further noted that M. Zelman's
proffered strategy for the 1988 proceedi ng of
using the defendant's famly history, together
wi th ot her non-prison behavior rel ated
mtigation evidence, had been the previous
strategy in the 1981 sentencing hearing...

... This court finds that the evidence presented
in 1981 was substantially simlar to the non-
Ski pper evi dence presented in 1988...

...1n 1981, the substantially identical
testinmony concerning the mtigating factors
related to the Defendant's background and nent al
state were presented to the jury...However
despite that testinony, the jury recomrended
death by a vote of 9 to 3. 1In 1988, even with
t he non-violent prisoner testinony and its

rebuttal, the jury recommended, death this tine
with a vote of 8 to 4.

(PC-R 289-290).

This conparison to the 1981 proceeding is not only irrel evant,
but is a flawed prejudice analysis. Rather, the proper focus for
determining prejudice is the affect that the presentation of the
Ski pper evidence had on the jury and its close 8-4 reconmendati on.
This Court has previously held that a close jury recommendation is a

factor in assessing prejudice. See Rose v. State, 657 So. 2d 567,

574 n.10 (Fla. 1996) (closeness of jury vote is "part of the factual
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background we nust consider in determning the issue of prejudice");

Phillips v. State, 608 So. 2d 778 (Fla. 1992) (considering jury's 7-5

deat h recomendati on in assessing prejudice to defendant); Garcia v.
State, 622 So. 2d 1325, 1329 (Fla. 1993) ("W note that four jurors
voted for life inprisonnent even in the absence of [favorable

evi dence not presented due to trial counsel's unreasonable failure to
present it]").

That the m staken belief that Skipper evidence had to be
presented had a devastating inpact on the focus of M. Valle's
resentencing is apparent. The damagi ng nature of counsel's
unr easonabl e deci sion first becanme apparent during jury selection
when counsel, because of the belief that he was required to present
Ski pper evi dence, acquiesced to telling the jury that M. Valle had
been on death row for ten years, as this Court noted in Valle IV:

Valle further clains that his prior death
sentence becane a feature of the resentencing
proceeding. At the outset, it should be noted
that Valle requested the judge to instruct the
jury that he previously had been sentenced to
death and that the sentence had been vacated and
shoul d be given no weight. Valle requested this
instruction because he wanted to present

evi dence that he had positively adapted to

prison life since his conviction. The court
gave the requested instruction.
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Valle IV at 45 (enphasis added). However, had he not felt conpelled
to present the Skipper evidence, M. Scherker testified that "you
woul d have had to put a gun on ny head to get ne to agree to an
instruction to the jury that ny client had been on death row for ten
years" (PC-R 521). The State specifically questioned M. Scherker
regarding this point:

Q So that the only reason that the jury

heard that he had been previously sentenced to

deat h, was your introduction of the nodel

pri soner evidence, or did you have a strategic

reason for letting them know t hat?

A Heavens, no. The only reason that all of

that came out, was that we had to go forward

wi th the Ski pper evidence.
(PG R 484).

The argunent alluded to in the trial court's order (in yet

anot her section cut-and-pasted fromthe State's proposed order) that
t he negative information about M. Valle's prison history would have
come in anyway, see PC-R 285, ignores the effect that the
unreasonabl e belief regarding the presentation of the Skipper
evi dence had on the manner in which the mtigation case was required

to be presented. As this Court noted in Valle 1V, because of the

presentation of the Skipper mtigation, "it is clear that the state
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could introduce rebuttal evidence of specific prior acts of prison

m sconduct and violence." Valle IV at 46. Further, due to the
presentation of the Skipper evidence, M. Valle's defense team was
"in the unheard of position, | guess, of telling the jury on a
capital re-sentencing that our client had been on death row for ten
years and that in the body of sone of the disciplinary reports appear
accusations of himattenpting to escape fromprison" (PCR 476).
Clearly, but for the belief that they were required to present the
Ski pper evidence, the entire mtigation case could have been
presented in a different Ilight to avoid opening the door to any

pri son conduct, as M. Scherker explained: "if this case had not been
reversed in the posture that it was and | was free to nake strategic
choi ces, of course, we would have | abored mghtily to keep anybody
from openi ng the door" (PC-R 525).

The specter of the introduction of the prison conduct evidence
had a direct inpact on the "traditional mtigation" case that was
bei ng presented by Ms. Houl i han; the inpact of the direct exam nation
of fam |y background, M. Valle's life in Cuba, and comng to this
country and how these factors affected his |ife was overshadowed by

the prisoner evidence (PCGR 177). Wen asked what problem had to be
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overcone during the traditional mtigation case, Ms. Houlihan

responded:
Well, | wanted to convince the jury that what we
knew about Manny's background did have an i npact
on himand did affect his conduct during this
crime, and | knew that overshadow ng the
background i nformati on was the specter of how
many years he was on Death Row, and that was a
problem trying to find a way to show the i npact
of his past up until the crine, as opposed to
dealing with the recent history or the prison
hi story that we knew was comi ng. So, yes, that
was a problem It was a hurdle, a major hurdle.

(PGR 178-179).

As noted above, the |lower court's order failed to address the
effect that the presentation of M. Valle's bad prison record had on
the jury's 8-4 death recomendation. As M. Scherker noted, "[t]he
focus of this trial ended up being Manny Valle on death row at
Florida State prison" (PCGR 479). Each of the witnesses at M.
Valle's evidentiary hearing testified that the escape evi dence
presented by the State in rebuttal to the nodel prisoner evidence
overwhel med the traditional mtigation case.

When asked how t he escape evidence affected the traditional

mtigation, M. Zelnman stated:

Swanped it. Overshadowed it. | don't believe
that you coul d reasonably expect jurors to vote
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for life in prison if they think that a killer
m ght escape from prison, and the essence of the
problemthat we had was that M. Valle would be
vi ewed as a serious escape risk.
(PCGR 225). Both Ms. Houlihan and M. Scherker testified that had
t hey not been forced to present the nodel prisoner evidence, the door
woul d not have been opened for the State's rebuttal. Al the
wi tnesses testified that since escape is not a statutory aggravator,
the jury would not have heard the evidence if the State was not able
to present the rebuttal.
The State took full advantage of the situation during closing

argunents, which is a proper consideration for assessing the

prejudice suffered by M. Valle. C. Kyles v. Wiitley, 514 U S. 419,

444 (1995) (in assessing the materiality of suppressed evi dence,
"[t]he Iikely damage [to the State's case] is best understood by
taki ng the word of the prosecutor hinself").13

In its argunments before the jury, the State explicitly hamered on

t he Ski pper evidence to show that aggravating circunstances should be
gi ven nore wei ght:

You know how to weigh a cold, cal cul ated,

3The test for materiality of a Brady violation is the same as the analysis for prejudice
under Strickland. United Statesv. Bagley, 473 U.S. 481 (1985).
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premeditated nmurder and try to sonehow bal ance
t hat agai nst the fact that sonebody thinks that
he's been a pretty good prisoner in jail since
then. | mean there is nore than just logic on
bal ancing that. Your heart tells you what the
right answer is on that. The cold, calcul ated,
preneditated nmurder has to be nore inportant

t han whet her or not one person thinks he's been
a good prisoner. The other one thinks he's been
a bad prisoner, whether he was really trying to
escape or he wasn't trying to escape. How can
t hat sonehow bal ance agai nst the crine that he
had committed?

(R 5874) (enphasis added). See also R 5900 ("W are sonehow goi ng

to ask you jurors, the defense is anyway, to bal ance sonebody who is
not a safe bet, to consider that as sonething in mtigation and to
wei gh that against a cold, calculated, preneditated assassination,
make believe that they sonehow bal ance").

The prosecution also used the prison conduct evidence to show
that M. Valle was a liar:

When he told those experts that he hadn't been
in that cell for a long tine and then we find
out he's been living there alone for tw years.
Maybe it's not the experts' fault if he doesn't
think that was the defendant's fault for having
the bars sawn [sic] off. Maybe he does think
sonebody el se was in there for a period of tine,
but that's not the experts' fault, that's the
defendant's fault. He's the one who's lying to
themto get the best advantage.

(R 5881) (enphasis added).
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The State used the prison conduct evidence to also |launch into a
tirade that M. Valle's experts were not credible, that M. Valle is
a dangerous violent man, and that the defense was a "fantasy" and
"dreamtine":

But to say that Lloyd McC endon is an expert, to
say his expertise frombeing on death row
himself for killing a person during a robbery
shoul d gi ve you any credence what soever,

submt has no value. And the reason it has no
value, and | wote this chart up previously and
|'"mgoing to do it again, that was his expert
opinion in 1981, that this defendant woul d
follow the rules and keep out of trouble.

Have we been listening to that for six days?
Have we been fighting about whether or not he
followed the rules, but how many rul es he broke?
Whet her he broke eight rules, whether they were
dangerous rul es, whether they were nondangerous
rules. Does anybody think that he foll owed the
rul es and kept out of trouble? Wll, that was
his expert opinion in 1981.

| f his expert opinion about what the future is
going to be in 1981 is this far from being
correct, then |l can tell you what his 1988
opi ni on _about whether or not the defendant is
not an escape risk and will be a nodel prisoner
is wrth because what we know about the

def endant is that he's incapable of follow ng
rules. This isn't the first tine he's been in
trouble. So, we know about his ability to deal
wth the rules on the outside in society.

The Judge has told you al ready about four prior
convictions. Two tines before, that he's been
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in prison. This is his third time in prison
Anybody understand that he is capabl e of
following the rules and keeping out of trouble?
And once he got into jail, there was eight
disciplinary reports including two that involved
attenpt ed escapes, and his |little notes when he
cane back to Dade County Jail just two or three
nonths ago to his friend, M. Vaughn, you know,
"I need help with an escape.”

Is that following the rules, keeping out of
trouble? Are we supposed to consider this as
mtigation, that he's been a good boy. That's
fantasy. That's dreamtine. That's the type of
fantasy M. Md endon wants you to think about.
M. Mdendon thinks that escape attenpt in 1984
was a dream

s this a drean? |Is this a fantasy escape? |s

t here anybody who thinks that soneone is the
defendant's cell, a one-nan cell for the | ast
two years just happened to have done this on a
fantasy? Anybody think that it didn't take a
hell of a |lot of effort to saw through this, to
replace it with cardboard, to putty it up, to
pai nt _over it?

And what do we know that the defendant and the
ot her defendant, the other person who tried to
escape had in their perspective roons, two
hacksaw bl ades, cardboard shinms, sonme putty, a
cut-off towel bar, a rope that was nade out of a
sheet, three hats, two pairs of gloves with
reinforced fingers, sone paint, address book,
phone nunbers, a conpass, a flashlight and sone
quarters. Anybody think this is just a fantasy
escape attenpt?
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W know the difference between fantasy and
reality. W know when sonebody has a handcuf f
key in their tal cum powder and $95 and they know
they're going to leave the jail facility to cone
to court that they're going to be transported in
a car or a van along the way, that that's not a
fantasy that you've got those things for a real
pur pose. You have those things to try to
escape. Is that following the rules and keepi ng
out of trouble?

The people in the State of Florida consider this
def endant an extrene escape risk. W don't need
to hear fromten experts whether or not he's
going to be good or bad or violent in the
future. The people who see hi meveryday, who
deal with himeveryday think he's an extrene
escape risk. Is that sonething in mtigation,
that he's the worst of the worst, that he is in
t he nost dangerous category, the extrene escape
ri sk?

(R 5893-96) (enphasis added). See also R 5916 ("I don't want you

to engage in a fantasy. | don't want you to buy into Mcd endon's
fantasy when you get back there and deliberate. He had this fantasy
about what that escape was really like").

None of the prosecution's argunent was considered by the | ower
court in assessing the prejudice to M. Valle, nor was the fact that
the jury could have determ ned that the aggravating circunstances
were not entitled to as great weight as urged by the State. Wile

the I ower court believed that there were "three very powerf ul
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aggravating circunstances involved in this killing of a police
officer” (PCR 291), the jury could have found otherw se. See

Hal lman v. State, 560 So. 2d 223, 226-27 (Fla. 1990) (jury

recommendation of |life may reasonably be based upon jury's concl usion
t hat aggravators do not exist or are of little weight). The weight
and exi stence of the aggravation was hotly disputed by the defense,
whi ch argued, for exanple, that three of the aggravators advanced by
the State -- avoiding arrest, interference with a governnent
function, and murder of a |l aw enforcenent officer -- were "all the
sane thing. They are not three different aggravating factors" (R
5942).1 As to the cold, calculated, and preneditated aggravating
circunstance, the defense also contested that it had been proven
beyond a reasonabl e doubt, arguing that "we are not tal king about
ordinary prenmeditation” but rather "a heightened preneditation, a
much greater preneditation of planning, calculating, thinking about
it" (R 5943). Thus the existence and relative strength of the
aggravation was within the jury's province to weigh, and in |ight of
the prejudicial nature of the bad conduct evidence, it is nore than

reasonably likely that at |east two jurors would have been swayed and

In fact, thetrial judge merged these three aggravating factorsinto one. Valle IV at 42.
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woul d have instead voted for life had the bad conduct evi dence not
been present ed.

The excessive nunber of sidebars which occurred during the
resentencing is also a factor to consider in assessing the
prejudicial inpact of the State's efforts to discredit M. Valle's
experts and its affirmative presentation of the bad conduct evidence.
Ms. Houl i han, M. Zelman and M. Scherker each recalled the nunerous
bench conferences which were held during the 1988 resentencing. M.
Houl i han testified that previous trial objections were renewed at
side bar and al nost every question of an expert had to be proffered
outsi de the presence of the jury (PCGR 180). M. Scherker
characterized the nunber of bench conferences as "inordinate" and
“innumer abl e (PC-R 480). The innunerable side bar conferences have
an obvious affect on a jury. Wen asked how t he unusual nunber of
si de bar conferences affected the jury, M. Houlihan replied:

Wll, like juries typically react, they are not
happy about it, and it interrupts everything and
t hey sense that the defense is hiding sonething
or doi ng sonething wong or whatever, and it is
never a positive thing for the defense to be
call ed side bar constantly by the Court or by

t he prosecution's objections.

(PCGR 181). The bench objections which created the necessity for
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side bar conferences were directly related to the nodel prisoner
evi dence and attenpting to limt the State's rebuttal case.

The |l ower court's analysis of prejudice also failed to consider
the cunul ative effect of the error which occurred at M. Valle's
resentencing. For exanple, on direct appeal, this Court found that
"the state inproperly introduced in its case-in-chief the testinony
of a witness that Valle had shown no renorse over the killing."
Valle IV at 46. The Court, however, found the error harmess. |d.
Moreover, the Court found error in that "there were sone
prosecutorial argunments and a little testinony that inproperly

focused on the loss felt by Oficer Pena's famly and friends and on

O ficer Pena's personal characteristics.” Valle IV at 48. However,
the Court found theminsufficiently prejudicial "in their content and
guantity to require reversal." 1d. In light of the record as it now

is before the Court, the prior determ nations of harm essness cannot
stand; at the very least, the effect of the State's inproper

i ntroduction of |lack of renorse evidence and the inproper victim

i npact evidence are factors in the analysis of whether M. Valle was
prejudi ced by the introduction of the Skipper evidence.

C. CONCLUSI ON.
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In light of the evidence presented and the argunents set fort

above, M. Valle has established both prongs of the Strickland test

for ineffective assistance of counsel. Therefore, M. Valle is
entitled to a resentenci ng proceedi ng.

CONCLUSI ON

Based on the record and the argunents set forth here, M. Valle
requests that his death sentence be vacated, and for any other relief

as the Court deens just and proper.
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