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STATEMENT OF THE CASE AND FACTS

TheAxellat™

for the purpose of this appeal.



SUMMARY OF THE ARGUMENT

Issue I:

Becaustterevwvesnohll ofpariculars
datesalleged inthe charging documentand thedatssprovenat trial.
Addiionally,since Apcel lart hes failed to demornstrate that he hasbeen
prguciced Nnanymanner; the trial court correctly denisd themotionfor
judgment of acquittal.

Issue II:

Regardless of the tenor of the note sentfromthe juryduring
deliberations, Appellant waived review of the purported j
Issue IlI:

NotonlyddApellantfal topreeneth s efor revienvutall of e
jror=
thatwould permit herto renderan inpartial verdictand the trial court
correctly denied Appellant3 challenge for cause.

Issue 1V:

ContrarytoArEllantseseriorsheddproffir theeqga t™



adthetral courtprgeriyeciuced theprgpossd testinoryasanatispeto
vouch for the credibility of the victims.
Issue V:

Because nowwtnessexoressed an opinion as towhether or notthe
differencelstneen telling e ruthand tellinga lie thar tsstimorywes

properly admitted.



ARGUMENT

ISSUE 1
THE TRIAL COURT PROPERLY DENIED

APPELLANT 3 MOTION FOR JUDGMENT OF
ACQUITTAL (Restated)

Aeianthesmssprdaced tre rulingofthetrial courtracardinghs
motion forastatarentofparticulars Notoncebuttwice thetrial court
denied Apcellantsmotion Vol L RI01L Vol V, T1I92) Cortrary toAgeellants
courtgadficallyadvissd Al lantof thaetduring hsmotionfor judgranitof
acquittal. (Vol. IX, T599)

Bca e terewvies nohill ofparicularsAgEllant™
State 6/4S02d 83 Ha 2d DCA19%6) ismisplaced INn Audano unlike e instant
Caeeahll offparticularsihedbeen requesstedand recenved rarroneg thetine
withinwhich treainrehgrenedyettheState failed toshow thedefaclant
committed theamewithin thattirefrare Thisceficencoy reultedintie
reersal Honeerwharettaeresnohll ofparticulars theremaeylevarance
betwweentiredatesalleced Ntredrerorg doaumentand thredatessprovenat
tral o logasttreammevwesscomitted before thedate of thenformation
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defendanthaeslbeen natiher surprissd Nnor hanpeered inpreparingacefase

Wikle v State 680 So2d 1287 Fla 5tih DCA 1995 ciing Tingley v State 549S02d 649
Hal) All oftrecondiiorshasebeannetintteirstarit caeand Agellanit
hesfailed to damorstrate that he hesbeen prgudiosd inanymaenmer- Vol IX
T9610 Accordinglly, the trial courtcorrectly denied themotionfor

judgment of acquittal.



ISSUE 11
APPELLANT WAIVED ANY ISSUE OF JURY
MISCONDUCT (Restated)
Regardless of the tenor of the note sentfromthe juryduring

celiberations Ageellartwaived revievwy Willliams v Staite, 101 So2d 877 Ha 1955)

Hairv.State 423So2d B0 Ha 3d DCAISE3 Notonly did Ageellantfall tomove
foramstrial when notafied of the purported misconduct butAgel lant
elected toprocsed evenadvising the trial courtonthe language tolbe
arployadwhenaddressng the jury VoL X TEHD) ThusbecaLee thewaherines
affimatveadAgEllantkevoftrepumortednmeconductwheniedoseto

proceed thedictates of Wilding v State 64 So2d 1M Ha 195 areingplicable

and there is No reason to reach the question of fundame



ISSUE 111
THE TRIAL COURT CORRECTLY

DETERMINED THAT JUROR MULLIGAN
COULD BE IMPARTIAL (Restated)

Contrary toApeiant”
that recouldkeinpartial InauportofhspodtionAgEllantrelissonthe
phraseofthejuror-1thinkl canbeinpartial”’ Arevievofherentirevoirdire
howeer,danorstrates that herworcs merely parrot tihe question posed
particularly thequestions fromAgel lant VoI T27248) Ineechinstance
whenased doyouthinkyou canlenpartal thejuror rejponded T thinkd
can Thatdossnotindicate thatthejurornneseguinvocal orcouldnot lay
asideany biasor prgudice To the contrary,all of the jJurorsresponsss

evchheethatdeposesed astate ofinnd thetwouldpermither toraxderan

impartial verdict JonesvState 85050.20 29 (Fla 20 DCAI9H Smiith v Staite, 620
So.2d 629 (Fla. 1997).

Apellanitfiled to agect o the triall court ™~

caLe Vol VI T and failed to abectprior to acaepting thejury Vol M TZ0-

272 Joiner v.State 618 So2d 174 (Fla 1993 Frangui v. Staite, 80 So.2d 132 Fla 1991)
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Asnoted by tihhecourtinoirer,atlbN2strictcornstructonofthe rulessof
presenation snecessarylscau e otierwness the defaee tould procssd to tral

beforeajuryhe unaualifiedly acogpted knovwing thatinttheevernitofan

ufaorabievardict,



ISSUE IV
THE TRIAL COURT PROPERLY EXCLUDED
APPELLANT S EXPERT WITNESS
FOLLOWING THE PROFFER (Restated)
Dr-
thatthedoctor™
make the profier.(Vol | Ri418 Although not inthe format, tesstimonial,
originally anticipated by Ageellanit hisproffer-wes sufficiently detailed to
mekeknonnNtothetrial courtthesstanceoftheevidanceand therefore

sufficentfor purposss of gl late revieny: soos vWainvwrighit 480So. 20 200

Fla 1984y Phillips v. State, 351 So2d 738 (Fla 3d DCA 1977 MicGriff v State, 601 So2d
1320 (Fla. 2d DCA 1992). Thus, there was no error, much less a
AlthoughAgellantdossnot cortend thatthedoctor ™
would have been admissible but only that hisproffer should havebeen
alloned thetrial courtwes correctly eble to determine thatctie propossd
aeCcbhhceewesnothrgnoretrenanattenpttovouchfortreasdialityoftte
9



childrenand thusinedmissble Weatherford v State 561 So2d 60 Halst DCA

19890 Theprapossdevidencewesaoccording toAgellant offered toassst the
trial courtindetermining the relisaility of the child hearsay statarents
Howeer; thetrial courthaessufficentguidance inmeking the required
findings fromthestatute itself, and case lavww. See sS9080323)FS; State v.
Toweend 62So2d 9B Ha ) AxellatScharacterizationof theevidence

notwithstanding, the trial court correctly excluded it
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ISSUE V
THE TRIAL COURT CORRECTLY ADMITTED
TESTIMONY REGARDING THE CHILD
WITNESSES * ABILITY TO COMPREHEND
THE DIFFERENCE BETWEEN TELLING THE
TRUTH AND LYING (Restated)
Although Agellant correctdy recites the lav relating toavwitness
voudhig fortreaediilityofanothernmtness
belieshis concluson that thewtinesess\erified thearediaility of tihe child
victims.
Threaduiltstowhaomtredchildrenrelated tteaa e
and Ms Dembs and aboutwhose testimorny Apeel lant conplains did not
testify thattregrbwnwaretelling tretruthbutrather thaetctredhildrenware
sbletocorprdrad trediffraceletnaenteiing tretruthadteiingale
ol VIl T43844, T36307) Furthaermore Axeel larntt conoedes that Vs Danmos did
Not testify thatthechildwes telling the truth Thatwitness”
herselfasatoureslorAes fullyelained and clarifiedwhy tiegirisihed
sokentoharabouttheabie AreviewofVs Darisentiretestimory reveals

that there was no implication that the children were te

SNce the record cleartydanorstrates that nowtnessseresssdan
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gmionatowhetherornottrechildrenwareving
childrehwaretold todal tetauthaduxdearstood thedifferacelbetinean

the truth and a lie was properly admitted.

12



CONCLUSION

WHEREFORE based on the foregoing arguments, citations of
authorityad refaracsto therecord trepudgratsadsataasshould
be affirmed.
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