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ARGUNVENT

| SSUE
APPELLANT" S DEATH SENTENCE | S DI SPROG
PORTI ONATE | N LI GHT OF THE UNPREMEDI -
TATED NATURE O-F THE HOM A DE, H S LACK
OF ANY SI GNI FI CANT HI STORY OF VIO
LENCE, AND THE OVERWHELM NG AND UNRE-
BUTTED EVI DENCE | N M Tl GATI ON.

The state argues that there i s no prohi bition agai nst i nposi ng a
deat h sentence for afelony nurder or for arage killing (state' s answer
brief, p.7). The state anal ogi zes to kil lings which occur follow ng a
donesti c di spute (answer brief, p.9-10), another category i n whi ch death
sentences are often, but not al ways, found to be di sproporti onate.
Under si gned counsel agrees that the death penalty is not necessarily
prohi bited for all unpreneditatedrage killings. He m ght even agree
t hat there i s no absol ut e prohi bi tion agai nst a deat h sent ence when a
br ai n danaged and i nt oxi cat ed def endant, i nthe course of a spur-of-the-
nonent robbery attenpt, gets whackedinthe forehead with a pool cue and
flipsout, conmttingabrutal but unpl anned nurder. \Werethereis

uncont r adi ct ed evi dence t hat sudden, furious rage attacks -- conpl etel y

out of proportiontothe triggering event -- are characteristic of

peopl e with frontal | obe brain damage such as appel | ant, as wel | as



uncont r adi ct ed evi dence t hat drug and al cohol intoxi cation magnifiesthe
impul sivity and rage (li ke throwi ng gasolineonafire), the casefor
a deat h sentence becones even weaker. Then, since Florida's death

penalty is reserved for only the nost aggravated and the | east mti gated

of first degree murders,!deathis clearly disproportionate where-- in
additionto the brai n danage and t he i nt oxi cati on and t he unpr enedi t at ed
nat ure of the homcide -- both of the statutory nental mtigators are
found to exi st; andt he defendant i s only 20 years ol d; and he has no
signi ficant history of violence; and hi s chil dhood was nar ked by severe
poverty, instability, neglect, and deprivation; and he i s borderline
nmental |y retarded (1 Qscores consi stently rangi ng fromm d-60s to m d-
70s) and | earni ng di sabl ed; and he has a | ong hi story of drug and
al cohol abuse; and the jury recommended t he deat h sentence by only a 7-5
vote, after expressingthe concern duringdeliberations whether alife
sentence really neans life.

The stat e cannot prevail by isol ating each ci rcunst ance and ar gui ng

t hat that factor al one does not prohibit a death sentence. O course

! Cooper v. State, 739 So. 2d 82, 85-86 (Fla. 1999); A neidav.
State, 748 So. 2d 922,933 (Fla. 1999).
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it doesn't. Itisthetotality of the circunstancesinthis case which
make the death sentence di sproportionate.
The cases relied on by the state (answer brief, p.13-18) do not

support its position. Robinsonv. State, So. 2d__ (Fla. 1999)[ 24 FLW

S393]. whichis thoroughly di scussedinappellant'sinitial brief, p.79-

83, 85-86, actual |y supports appel | ant's position, sincethe evidence of

brai n danage and i ts causal or contributingrelationshiptothe hom cide
was nmuch weaker i n Robi nson thaninthe instant case, yet thetrial
j udge i n Robi nson properly found and wei ghed it asamtigatingfactor.
I nthe instant case, where the evi dence of appel | ant's brai n danage and
its effect onhis actions duringthe crime was uncontradicted and far
stronger than in Robinson, thetrial judgeinexplicablyrejectedit out
of hand; a cl ear and very harnful viol ati on of the constitutionally-

based rul e of Canpbel | 2and its progeny. The six other cases reliedon

by the state al| pre-date Cooper v. State, 739 So. 2d 82, 85-86 ( Fl a.

1999) and Alneidav. State, 748 So. 2d 922, 933 (Fla. 1999), both of

which nake it clear that proportionality reviewconsists of two distinct
prongs: the deat h sentence cannot be upheldunlessthecrinme"falls

wi t hinthe category of both (1) the nost aggravated, and (2) the | east

2 Canpbell v. State, 571 So. 2d 415 (Fla. 1990).
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mtigated of [first-degree] nmurders." However, undersi gned counsel

woul d agr ee t hat GCooper and Al nei da do not make newl aw, but rat her they

are a clear restatenent of what has been the |lawfor nearly three

decades. See Statev. D xon, 283 So. 2d 1, 7 (Fla. 1973). Therefore,

the state's cases mght be applicableif they werefactually simlar to
the instant case. But they aren't.

In Freeman v. State, 563 So. 2d 73, 77 (Fl a. 1990), the def endant

had pr evi ousl y been convi ct ed of first degree nurder, arned robbery, and
burglary of adwellingw thanassault, all commtted three weeks before
t he charged hom ci de. There were no statutory mtigating ci rcunstances
(as contrastedwiththree -- including bothmental mtigators -- inthe
i nstant case) and "the nonstatutory mtigating circunstances were not

conpel ling". In Spencer v. State, 691 So. 2d 1062, 1065 (Fl a. 1996),

t he deat h sent ence was hel d t o be proportionate based | argel y upon t he
aggravating factor of Spencer's prior violent fel ony convictions,

i ncl udi ng an att enpt ed second degr ee nurder of his wi fe (whomhe di d
murder two weeks later), as well as an aggravated battery and an
aggravat ed assault on his stepson. (Intheinstant case, appellant's
| ack of any significant history of viol ence was found as a nonstat utory

mtigating factor). In Spencer, thenental mtigators were found but



wer e not gi ven great wei ght due to ot her evi dence i ncl udi ng " Spencer's
abilitytofunctioninhisjobandhis capacityto planand carry out
his wife' s nurder." 691 So. 2d at 1065. (In the instant case, the
state's retained expert Dr. Krenper -- ina Social Security disability
report prepared prior to the hom cide -- found that appellant was
i ncapabl e of mai ntai ni ng enpl oynent due to "his severe cognitive,
enoti onal , and behavi oral deficits", including an organic nental
di sorder, an anti soci al personal ity di sorder, al cohol and cocai ne abuse,
and an overal | |1 Qof 66 (8/1435-39). Moreover, incontrast to Spencer,
all of the evidence here was consi stent with an unpl anned kil ling,
fuel ed by the effects of al cohol and cocaine on a brain danmaged
i ndi vi dual , and possibly triggered by ablowto the forehead during an
i mpul sive robbery attenpt).

Pope v. State, 679 So. 2d 710 (Fla. 1996) also involved a

premedi t at ed murder commtted by a person with one or nore prior viol ent

felony convictions. In Qznmanv. State, 721 So. 2d 1155, 1158, 1162 (H a.

1998), the defendant had f our aggravati ng factors, including prior
viol ent fel ony conviction, "arrayed agai nst no statutory mtigati on and

littlenonstatutory mtigation." Brownv. State, 565 So. 2d 304, 308- 09

(Fl'a. 1990) invol ved a col d, cal cul at ed, prepl anned hom ci de, and t he



def endant had previously been convicted of a violent felony. The
mtigating evidencein Brown consisted|argely of severe nental strain

resulting fromfinancial and fam |y pressures. InlLenobnv. State, 456

So. 2d 885 (Fl a. 1984), t he def endant nurder ed a wonman wi t h whomhe had
arelationship; this occurred eight nonths after his rel ease frompri son
after serving asentence for assault withintent tocommt first degree
nmur der, i n whi ch he st abbed anot her fenmal e victim There was only one
mtigatingcircunstance foundin Lenon -- enotional di sturbance -- and
t here was sone question as to the degree of the disturbance, i.e.,
whether it was extrenme. 456 So. 2d at 888.

Al of the cases cited by the state invol ve defendants with prior
convi ctions of violent felonies, and several of the state's cases
i nvol ve prepl anned hom cides. Intheinstant case, all three of the
aggravating ci rcunst ances arose duri ng t he conm ssi on of the crine
itself -- aninpul sive robbery attenpt by an i ntoxi cated, brai n danaged
twenty year oldwi th nosignificant history of violence. The circum
stances of the killing were, as the trial judge properly noted,
appal li ng; but they were al so consi stent wi th the experts' unani nous
di agnosi s of frontal | obe brai n damage. As Dr. McCraney stated, "the

events do appear to conformto this blind aninmalistic rage that's



describedwiththe orbital frontal syndrome" (28/3115). As for the
triggering event, it was the prosecutor’'s own hypot hesi s that M.
Spurl ock, inresistingthe robbery attenpt, whacked appel | ant across t he
forehead with t he pool cue, "[a] ndthe carnage begi ns" (25/2601-03).
Thus, all six of the state's cases are thoroughly dissimlar tothe
i nstant case on the aggravati on prong.

Ohthemtigationprong of the proportionality standardthey are
even nore di ssimlar, since none of the cited cases contai n anywhere
near the quantity or quality of mtigating circunstances as were proven
and uncontradi ctedintheinstant case. The state, tryingto downgrade
the mtigating factors, referstothemas a "laundry list" (answer
brief, p.2,28). Thisisthesort of characterization which m ght be
well takenif thelist were conposed of itens |ike (1) the defendant is
a human bei ng, (2) he pl ays t he harnoni ca, and (3) he soneti nes nowed
hi s grandnother's lawn. Tothe contrary, the mtigating circunstances
intheinstant case are significant and conpelling. Both statutory
mental mtigators were found by all three experts and by the tri al
judge; Dr. MOraney (whois director of aresidential facility for brain
injured patients) describedit as one of the worst cases of enoti onal

di st ur bance he has seen (28/3073). The overwhel m ng and unrebutted



evi dence est abl i shed t hat appel | ant has frontal | obe brai n damage.
t he five common causati ve factors which canresult in brai ndamage, four
of those contributedto appellant’'s disability; his genetic makeup, an
i nci dent at age five when he was severely beateninthe head with a
pi pe, extreme chil dhood negl ect and depri vati on, and drug and al cohol
abuse (28/ 3060- 61, 3064- 65, 3117; 29/ 3144- 48, 3156-
57, 3161, 3208, 3214, 3216- 19, 3227, 3229-30). Accordingto Drs. MO aney,
McCl ane, and Dol ente, these factors can interact with each other;
appel lant' s terribl e home and fam |y situation and his early drug and
al cohol abuse woul d have nmade hi s pre-exi sting brain damage t hat much
wor se (28/ 3061, 3064- 65; 29/ 3148, 3156- 57, 3161; 29/ 3216- 19, 3227, 3229- 30) .
The only one of the five factors which didnot play asignificant role
inappellant's case is pre-natal and birth trauma (19/3146).3 The
state's argunent that thetrial judge properly rejectedthe evidence of

brai n damage due to | ack of proof of causati on (answer brief, p.26-27)

3 The state, inits answer brief (p.20), mstakenly clains that
Dr. MCraney "adm tted that 90%of braininjuriesresultinginbrain
damage are frombi rth and he had no evi dence t hat O ook had suff ered any
birthtrauma. (R28:3078)." Wat Dr. MO aney actual |y stated was t hat
anmong chi I dren cl ose t o 90%of brianinjuries are congenital, neaning
t hey are caused by "[e]ither genetic factors or events duri ng pregnancy"
(28/ 3060-61, 3077-78). "Alot of these cases are genetics", whilebirth
trauma "i s probabl y not as i nportant i n causi ng brai n danage as we used
to think" (28/3061).




i s specious. The experts did not pi npoi nt a single cause because there
wer e at | east four contributing causes, all working on each other to
produce a severel y brai n damaged i ndi vi dual . Even t he prosecut or bel ow
conceded t hat appel | ant' s brai n danage was proven; "[t] he questionis:
What weight will you give to that" (29/3284). She argued:

And | woul d ask you t o consi der for yoursel ves t he

i mpact of sone of theissues as it regarded brain

damage -- as Dr. McCraney sai d, the presence of a

bad brain-- and what it hastodow ththis case.

Wi ch, | believe, if youthink about it, thereis

no perfect world.
(29/ 3284- 85).

The record i s devoi d of any substantial, conpetent evidenceto

rebut the experts' unani nous findi ng of frontal | obe brai n danage, and

the trial court erred in rejecting it.

The evi dence of brain danage al oneis sufficient to distinguish

Freeman, Spencer, Pope, GQuzman, Brown, and Lenon. Sois the statutory
mtigating circunstance of appellant's youth (age 20), whi ch was not a
factor in any of the cited cases. Add in the two statutory nmental
mtigators, appellant's pathetic childhood (which was m serabl e

literally from birth)?4 hi s bor derline ment al retar

4 Among t he nonstatutory mtigators found by thetrial court were
chi | dhood envi ronment al condi ti ons, and bot h parents were "abysmnal
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dation and | earning di sability, his history of drug and al cohol abuse,
and hisintoxicationat thetineof the offense, andit canclearly be
seen that this is not anong the "l east mtigated" of first degree

murders. See Cooper v. State, 739 So. 2d 82, 85-86 (Fla. 1999).

Consequent |y, appel l ant's death sentence shoul d be reducedtolife

i mprisonment w thout possibility of parole.

Two addi tional points needto be nade. The state appears to be
cont endi ng t hat t he evi dence of brai n danage i s refuted by t he evi dence
t hat appel | ant has a personal ity di sorder (answer brief, p.1-2,18, 26).
Under si gned counsel agrees that the evi dence cl early establ i shes that
appel | ant has a personal ity disorder; that, initself, is aserious
psychi atri c di agnosi s® and a nonstatutory mtigating circunstance. See

Eddi ngs v. &kl ahoma, 455 So. 2d 104 (1982); Heiney v. State, 620 So. 2d

171, 173 (Fl a. 1993); Spencer v. State, 691 So. 2d 1062, 1063 (Fl a.

failures as parents” (noderate weight); |ife spent i nabject poverty
(slight weight); "terriblehonmelife" (noderate wei ght); absence of a
rol e nodel (noderate wei ght); and virtual abandonment as achildinto
t he care of his two ol der brot hers, both of whomhad t hei r own soci al
and physical difficulties (noderate weight). However, therecitation
of these factors -- laundry list if youw |l -- does not convey t he
desol ati on of appel | ant' s chil dhood as el oquently as the testi nony of
his trainweck of a nother, Aneitta Crook.

5> See Kapl an and Sadock' s Conpr ehensi ve Text book of Psychiatry
(4th Ed. 1985), p. 985.
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1996). Mboreover, none of the evidence in this case suggests that
appel | ant has a personal ity di sorder instead of brai n damage. Rather,
all four experts (includingthestate's retained but uncal | ed expert,
Dr. Krenper, whose earlier report was submttedtothetrial judge by
agreenent of both parties) indicate that appel |l ant has a personality
di sorder on top of his organi c brai n damage, or secondary to his brain
damage (28/3108-09; 29/3149, 3201; 29/ 3207, 3223, 3238-39, 3242-43;

8/ 1436-39). As recogni zed i n Kapl an and Sadock' s Conpr ehensi ve Text book

of Psychiatry (4th Ed. 1985), p. 961, all forns of "neurol ogi cal insult"

i ncrease the incidence and severity of personality disorders, and
childrenw th even a m ni mal degree of brain dysfunction "are nore at

risk for the |ater devel opnent of personality disorder.”

Al so, the state coomentsinafootnotethat "[i]naproffer, Dr.
McCraney noted t hat reports showed Donny sai d he enj oyed fi ghting,
hurti ng peopl e and seei ng thembl eed (R28: 3092). The need to hurt
peopl e is not associatedw th frontal | obe damage." (state's answer
brief, p.20). This statenment istakentotally out of context, in an
effort toinsinuate that appell ant has conm tted uncharged acts of

violence. The statefails tonentionthat appel | ant was ei ght years ol d

at the ti me he nade t hose statenents; he al so spread his toys all over

11



t he wai ti ng roomand ref used t o pi ck t hemup, he woul d ask t o col or but
when gi ven crayons and paper he didn't use them and his nose was
runni ng (28/ 3087). Unquestionabl y he had a "conduct di sorder”; i.e.,
a chi | dhood behavi or probl em(28/3088-89). The prosecutor requested a
proffer, and had Dr. MCraney read the fol | ow ng excer pt fromthe 1984
school evaluation into the record:

Donny enj oyed expl ai ni ng how he enj oys fi ght -
i ng, hurting peopl e and seei ng thembl eed. He
tol d of specific incidents when he cut soneone
with a kni fe and st abbed anot her person with a
pencil. He told stories about seeing a devil
under ground and about di gging in a graveyard.
These stories were difficult to understand and
| acked a sense of reality.

(28/3092).

Dr. MCraney testifiedonproffer that the exam ner was i npl yi ng
that the child s connectionw threality was tenuous when he nmade t hose
comments. The comments, in McOraney' s opi nion, were not particularly
characteristic of brai n damage or anti soci al personal ity di sorder; such
behavi or woul d nor e cormonl y be seen anong per sons wi t h schi zophreni a

(whi ch appel | ant does not have) (28/3092-94). The prosecutor then

voluntarily abandoned t he proffered |l i ne of questi oni ng and di d not

present it to the jury. (28/3095).
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CONCLUSI ON

Based on t he foregoi ng argunent, reasoning, and citation of
authority, andthat containedinhisinitial brief, appellant respect-
fully requests that this Court reverse hi s deat h sentence and remand f or
i mposi tion of asentence of |ifeinprisonnent without possibility of

par ol e.
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