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PRELI M NARY STATEMENT

Petitioner was the Defendant and Respondent was the
prosecution in the Gimnal Dvision of the Grcuit Court of the
17th Judicial Crcuit, in and for Broward County, Florida.
Respondent was the Appellee and Petitioner was the Appellant in
the Fourth District Court of Appeal. In this brief, the parties
shall be referred to as they appear before this Honorabl e Court
except that Respondent may al so be referred to as the State.

In this brief, the synbol “T" will be used to denote the
transcripts of the trial, and “R" will be used to denote the
record on appeal to the Fourth District.

Al'l enphasis in this brief is supplied by Respondent unless

ot herw se i ndi cat ed.
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STATEMENT OF THE CASE AND FACTS

Respondent accepts petitioner's statenent of the case and
facts for purposes of this appeal in so far as it presents an
accurate, objective and non-argunentative recital of the
procedural history and facts in the record, and subject to the
additions and clarifications set forth in the argunent portion of
this brief and in the district court’s opinion.

Petitioner was charged by information with one count of
aggravat ed mansl aughter of a disabled adult (R 4). Petitioner
was tried by a jury and was found guilty of neglect of the
di sabl ed person, a | esser included offense (R 48).

The record shows that petitioner and her famly lived in a
di | api dated house, fromwhich the famly had to nove out. Prior
to noving out of the house, petitioner’s father died and the
not her had to undergo two hip surgeries, after which she could
not wal k on her own (T 213). Because petitioner did not work,
petitioner and her brothers reached an agreenent that petitioner
woul d care for the nmother (T 156-157). Each fam |y nenber noved
to a different location. Petitioner’s three younger brothers
noved out of the house to live with friends, and petitioner noved
into an apartment with her nother (T 156-157). The brothers took
care of the financial needs of petitioner and their nother while
petitioner was to take care of her nother in the apartnent into
whi ch they noved.

Petitioner’s nother, the victim was a sick and frail wonman.

T: \ BRI EFS\ 948\ 94800b. wp 2



The victimbecane sicker and weaker after her surgeries. She was
not eating well, and her wei ght dropped to 68 pounds whil e her
hei ght was 5'3" (T 249). The victimwas seen nmunbling to herself
in an i nconprehensi bl e manner, and often asked about her husband,
long after he was dead (T 188, 189).

The victim who could not wal k on her own, was carried up
the stairs to the apartnment, was placed in her bedroom and was
never seen outside (T 153, 190, 191, 238, 481). The apartnent
did not have electricity, and thus obviously no air conditioner
or arefrigerator (T 153). Petitioner stored her food in an ice
box (T 156).

Petitioner’s nother was bedri dden and depended on her
daughter for everything (T 470). Petitioner knew that she was
the only one to take care of her nother: changing the nother’s
di apers, cleaning her, dressing her, providing her food and
drinks, calling for nedical assistance, and just about every
ot her need (T 463, 470). The nother could not do anything for
herself. Except for occasional visits, none of the three
brothers helped in the daily care of the nother (T 158, 220, 225,
470) .

Petitioner testified that she was never concerned about her
not her not eating (T 479). Petitioner did not notice that her
not her’ s eyes were sunken in and that she had sores, and
petitioner did not call a doctor when her nother was sick (T
478-479). Al though petitioner knew that her nother was
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bedri dden, and depended on her, petitioner did not go to see her
before her death for twelve hours.

Sone of the witnesses testified that they heard the victim
state that she did not |ike doctors ever since her hip surgeries,
but no one heard the victimnention that she wanted to die (T
160) .

The physician, who perfornmed the autopsy, gave detail ed
testinmony of the nother’s serious health problens. The doctor
testified that the nother was found dead |aying on a soiled
mattress covered with human feces all over (T 238). The nother’s
skin was peeled off, her eyes were sunken in, and she had no
teeth in her nmouth (T 244-246). The nother suffered from acute
abnormality to her bladder and vagi na, caused by a severe
infection (T 259-260, 290-291, 294, 319). Doctor Price opined
that the bl adder infection probably caused the nother’s death,
and that the poor hygiene was a factor in causing the infection
(T 265-266). The victims poor nuscle nmass was caused due to
mal nutrition, and she suffered fromdehydration (T 169-271). The
doctor went into detailed testinony about her skin slippage, her
henorrhages and her di aper rash and other skin sores due to

pressure.
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SUMVARY OF THE ARGUMENT

Section 825.102(3), Florida Statutes (1997) is
constitutionally valid facially and as applied. Petitioner had a
|l egal duty to care for the victimand breached it. Petitioner
had a legal duty to act because she assuned the responsibility to
do so. Further, the statute is not unconstitutional due to the
alleged failure to have nens rea, because it requires the state
of mnd of general intent of wlful ness or cul pable negligence.

The statute is not vague, because a person with common
intelligence could understand his |egal duty as proscribed by the
statute. The legislature's failure to define sone statutory
terns does not, in and of itself, render the statute
unconstitutionally vague when the statute is witten in a
| anguage which is understood by today's society. Further,
because petitioner was convicted with violating the specific
conduct for which the statute was designed to prohibit,
petitioner does not have standing to question the vagueness as
applied to the hypothetically innocent conduct of others.

Finally, petitioner does not have standing to assert her
mother’s right to privacy, because constitutional rights are

personal in nature and nmay not be asserted vicariously.
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ARGUVENT
THE FOURTH DI STRI CT COURT OF APPEAL CORRECTLY
HELD THAT SECTI ON 825.102(3) FLORI DA STATUTES
| S CONSTI TUTI ONALLY VALI D
Petitioner was charged by information with one count of
aggravat ed mansl aughter of a disabled adult in violation of
sections 782.07(2) & 825.102(3), Florida Statutes (Supp. 1996),
arising fromthe death of her mother (R 4-5). ! Petitioner was
convicted of the | esser included of fense of neglect of a disabled
person pursuant to section 825.102(3) (c), Florida Statutes (Supp.
1996) . 2
The Fourth District Court of Appeal found sections 782.07(2)
and 825.102(3) (a), to be constitutionally valid. The district
court found that the statute is not void for vagueness, that it
does not violate petitioner’s right to privacy, and that although

section 782.07(2) does not contain a specific intent requirenent,

it is constitutionally valid. Sieniarecki v. State, 724 So. 2d

'Aggr avat ed mansl aughter is a felony of the first degree.
See Section 782.07(2), Florida Statutes (Supp. 1996), which
provi des:

A person who causes the death of any elderly
person or disabled adult by cul pable
negl i gence under 8§ 825.102(3) commts

aggr avat ed mansl aughter of an el derly person
or disabled adult, a felony of the first
degree, punishable as provided in 8 775. 082,
§ 775.083, or § 775.084.

2Petitioner was convicted of an offense which is a third
degree felony. 8§ 825.102(3)(c), Florida Statutes (Supp. 1996).
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626 (Fla. 4th DCA 1998). This was not error.

Now, petitioner apparently is attacking the
constitutionality of section 825.102(3) (c), Florida Statutes
(Supp. 1996), the statute under which petitioner was convicted. 3

| . Due Process Chall enge

First, petitioner contends that section 825.102(3), Florida
Statutes (Supp. 1996), is facially unconstitutional because it
vi ol ates due process by “inposing an affirmative duty to act, or
penal i zes her failure to act, without requiring specific intent”
(AB 19-20). Respondent disagrees.

Section 825.102(3), Florida Statutes, provides:

(3)(a) "Neglect of an elderly person or
di sabl ed adult" neans:
1. Acare giver's failure or
om ssion to provide an elderly
person or disabled adult with the
care, supervision, and services
necessary to maintain the elderly
person's or disabled adult's
physi cal and nental health,
including, but not limted to,
food, nutrition, clothing, shelter,
supervi si on, nedicine, and nedi ca
services that a prudent person
woul d consi der essential for the
wel | -being of the elderly person or

3The state believes petitioner does not have standing to
chal | enge section 782.07(2) on appeal because she was convicted
of the lesser included offense in violation of section
825.102(3)(c). See State v. Bojorquez, 838 N M 154, 156, 538 P
2d 796, 798 (1975) (where the defendant was convicted of |esser
i ncl uded offense of crine charged in indictnent, defendant did
not have standing to challenge constitutionality of statute under
whi ch he was charged). 1In any event, nowin this brief
petitioner has abandoned the attack on section 782.07(2), and
only argues that section 825.102(3) is unconstitutional.
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di sabl ed adult; or

2. Acare giver's failure to nake a
reasonabl e effort to protect an

el derly person or disabled adult
from abuse, negl ect, or
expl oi tati on by anot her person.

Negl ect of an elderly person or

di sabl ed adult nmay be based on
repeat ed conduct or on a single
incident or omssion that results
in, or could reasonably be expected
to result in, serious physical or
psychol ogical injury, or a
substantial risk of death, to an

el derly person or disabled adult.

(b) A person who willfully or by cul pabl e
negl i gence negl ects an elderly person or

di sabl ed adult and in so doing causes great
bodily harm permanent disability, or

per manent disfigurenment to the elderly person
or disabled adult commts a felony of the
second degree, punishable as provided in §
775.082, 8§ 775.083, or § 775.084.

(c) A person who willfully or by cul pabl e
negl i gence negl ects an elderly person or

di sabl ed adult wi thout causing great bodily
harm permanent disability, or pernmanent

di sfigurenent to the elderly person or

di sabl ed adult commts a felony of the third
degree, punishable as provided in 8§ 775. 082,
§ 775.083, or § 775.084.

In order to eval uate whet her section 825.102(3)(c) is
constitutionally valid, it nust be read in pari materia with
subsections 825.102(3)(a) and 825.101, Florida Statutes (Supp.

1996). See Gty of Boca Raton v. Gdnman, 440 So. 2d 1277, 1282

(Fla. 1994) (principle of pari materia requires that |aw be

construed together with any other law relating to the sane
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purpose); WTV, Inc. v. Wlken, 675 So. 2d 674, 677 (Fla. 4th DCA

1996) (statute should be construed to give effect to evident
legislative intent). Wen these statutes are read in pari
materia, it is clear that petitioner had a legal duty to care for
the victim which she breached by failure to act. Further,
petitioner had notice that a legal duty to take affirmative
action existed before her conviction for violating this duty,

because she assuned care of the victim Compare Lanbert v.

California, 355 U S 225 (1957) (because “circunstances which

m ght nove one to inquire as to the necessity of registration are
conpletely lacking” the result is an “absence of an opportunity
either to avoid the consequences or the |aw or to defend any
prosecution brought under it”).

A. Petitioner’'s duty to act .

In order for an individual to be guilty of a crinme he or she
must commt a voluntary act and have a guilty state of m nd.

Wayne R LavFave & Austin W Scott, Cimnal Law, 8 1.2 (2d ed.

1986). Further, although to commt a crimnal offense there nust
be a requirenent of an act and nost crinmes are commtted by
affirmati ve action, an offense nmay be commtted by failure to act
under circunstances giving rise to a legal duty to act. See

generally Wayne R LavFave & Austin W Scott, Cimnal Law, 88

2.12(d), 3.1, 3.3 (2d ed. 1986). The actus reus elenent of the
crinme can be satisfied by non action, and the crimnal |aw has
| ong recogni zed that om ssion can rise to the level of crimna
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culpability. See generally Mlody J. Stewart, How Making the

Failure to Assist Illegal Fails to Assist: an Cbservation of
Expanding G imnal Omssion Liability, 25 Am J. Cim L. 385,
386 (1998); Id. Petitioner is correct that a person generally
has no legal duty to rescue or aid a person in peril. LaFave &
Scott, § 3.3. However, there are sone exceptions to the genera
no-duty common |aw rul e: statutory inposed duty, special status
rel ationship, duty by contract, and voluntary assunption of care.
Id.

In this case, petitioner had a dual duty for which she had
notice: statutory and comon | aw (voluntary assunption of care). *
First, section 825.102(3) inposes a general duty to assist a
di sabl ed adult in specific circunstances, which is narrowy
defined to require action only wthin specific paraneters. The
statute in this case specifically states that the act of negl ect

of the disabled adult is commtted by the caregiver's 5 “failure

n this case it could be argued that there was al so an
inplied contract, because before petitioner noved into the
apartnment with her nother the children divided the proceeds from
the nother’s house and petitioner enjoyed a portion of that noney
(T 224).

°Section 825.101(2), Florida Statutes (1997), defines:
“Caregi ver” means a person who has
been entrusted with or has assuned
responsibility for the care or the
property of an elderly person or
di sabled adult. “Care giver”
includes, but is not limted to,
relatives, court-appointed or
vol untary guardi ans, adult
househol d nmenbers, nei ghbors,
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or omssion to provide ... wth the care... that a prudent person
woul d consi der essential for the well-being of the ... disabled
adult...[e.s.]” 8§ 825.102(3)(a). This statute provides that an
omssion is an offense. Under this statute, as in child neglect
cases for exanple, petitioner was under a |legal duty to take a
positive action under the circunstances surrounding this case.

E.9. Ncholson v. State, 600 So. 2d 1101, 1103-1104 (Fl a.

1992) (chil d abuse statute which defines "torture' includes
“Wllful acts of omssion”). This is not a novel concept and is
certainly not constitutionally unsound, because it has been
recogni zed as an exception even in conmon | aw no-duty-to-act.
Therefore, under the statute applicable to the instant case, it
is clear that a conviction nay be based on an om ssion,
especially in light of the specific definition given for
“caregiver,” which defines caregiver as a person who “has been

entrusted” or “assumed responsibility.” ®©

heal th care providers, and
enpl oyees and vol unt eers of
facilities as defined in subsection
(7).[e.s.] _
See also section 827.01(1), Florida Statutes (1997) and
section 415.102(4), Florida Statutes (1997).

® It should be noted that Section 415.503(3), Florida
Statutes, on abuse and negl ect, for exanple, defines abuse or
neglect as harmto a child s health or welfare by “acts or
omssions.” E.g. Phelps v. State, 439 So. 2d 727, 734 (Ala. O
App. 1983) (def endant convicted based on her failure to renove the
child froman abusive situation, because child abuse statute
prohibiting torture, wllful abuse, cruel beating, or other
willful maltreatnent, enconpassed “acts of omssion”); See also
State v. Morrison, 437 NW 2d 422, 426 (M nn. App. 1989)
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The duty to act is found in the express | anguage of the
statute.’ The statute provides that a caregiver has a |l egal duty
to act only when the caregiver has voluntarily assuned the
responsibility to care for the disabled adult. The reason for
this statutory requirenent is that by assum ng the responsibility
to care, the caregiver has secluded the hel pl ess person so as to
prevent others fromrendering aid. See (Rest. 2d Torts, 88 316-

319, pp. 123-130); Jones v. U S , 308 F. 2d 307, 308 (C A C

1962); LaFave & Scott, Cimunal Law, 8 3.3 (2d ed. 1986); 2

Charles E. Torcia, Warton's CGrimnal Evidence, 8§ 173 (15th ed.

1994) .

As correctly stated by petitioner, generally there is no

(defendant’s failure to protect her daughter from abuse or to
seek tinely nedical attention was “sonething nore - than nere
i naction”).

It should also be noted that child neglect codified in
section 827.03(3)(a), Florida Statutes (Supp. 1996), which al nost
mrrors the el der neglect statute, was revised by the |egislature
on the sane date and in the sane chapter. See Ch. 96-322, 88 8§,
30, Laws of Florida. Sone child abuse/neglect portion of the
statute have been reviewed by this court and have been held
constitutional.

I'n Bilingslea v. State, 780 S.W 2d 271 (Tex. Cim App.
1989), the court found that because there was no famlial support
statute requiring adult children to provide for their elderly
parents, there was no statutory legal duty to care for elderly
parents. The court reversed the conviction, holding that comon
| aw al one, without a statutory duty to care for an elderly
person, cannot be a source of a legal duty in Texas. The Texas
| egi sl ature subsequently changed t he dependent adult and el der
abuse statute, explicitly indicating those under a |l egal duty to
act. See Joann Blair, “Honor Thy Father and Thy Mdther” - But
For How Long? - Adult Children’s Duty to Care for and Protect
El derly Parents, 35 U. Louisville J. Fam L. 765, 57 (Fall 1996-
1997).
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duty “to provide care, supervision, or services to another
person” (AB 20), or to rescue a stranger in peril, for exanple.
However, once a person undertakes to becone a “caregiver,” he or
she may have “a duty to see the job through.” See Wayne R

LaFave, Substantive CGrimnal Law, 8§ 3.3 (1986 ed.). Thus,

petitioner had a statutory duty to act, and a voluntary
assunption of care duty to conplete the assistance to the victim

In Davis v. Commonwealth, 230 Va. 201, 335 S.E. 2d 375

(1985), the Virginia Suprenme Court affirmed the defendant’s
conviction for involuntary mansl aughter, based on her failure to
provide for her elderly nother, with whomshe lived, the
necessities of life. 335 S E. 2d at 375. The victims body was
found dehydrated, with | ow body tenperature, bilateral pneunoni a,
bl oodstreaminfection, and nultiple rib fractures. The defendant
argued that she did not have a legal duty to care for her nother.
The court disagreed, and held that the defendant’s legal duty to
care was based on the facts that she assuned responsibility for
the total care of her nother and that she benefitted from her
not her’ s income and hone. The court said that the defendant had
an inplied contract which the defendant breached. 335 S.E 2d at
378.

In this case, petitioner’s nother was nentally and
physi cal ly di sabl ed. The nother was seen nmunbling to herself,
and often asked about her husband, |ong after he had died (T 188,
189). The victimwas sick and frail, and unable to wal k on her
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ow. She suffered frombed sores, serious infections,
mal nutrition, and dehydration (T 153, 190, 191, 238, 249, 259-
266, 290-291, 319, 294, 481). Petitioner’s father was dead, and
petitioner’s brothers relied on petitioner’s representation to
themthat she would take care of the nother. Except for
occasional visits, the victinms sons did not help to care for the
nmot her (T 158, 220, 225, 464, 470). Petitioner’s brothers had a
verbal agreenent that they would provide for petitioner
financially while petitioner took care of the victim (T 470-471).

Petitioner was a “caregiver,” because she had been entrusted
with and had assuned responsibility to care for her nother. The
victimand petitioner noved into an apartnent, whereby petitioner
vol unteered to take care of her nother. By doing so, petitioner
secluded the victimso as to prevent others fromrendering aid
and undertaking the care. The victinmis deterioration of health
(which later resulted in her death) was caused by an omssion to
performa legal duty. Petitioner then assuned these
responsibilities voluntarily.

Additionally, petitioner was well aware of the
responsi bilities she had assuned. Petitioner knew that she had
been entrusted with the care of her nother’s daily needs, such as
changi ng her diapers, cleaning her, dressing her, providing her
food and drink, calling for nedical assistance, and virtually

every other need for survival (T 463, 470-471). The nother could
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not survive wi thout petitioner’s care, and petitioner knewit.
Thus, petitioner’s failure to provide basic food, shelter,
cl othing and nedi cal needs, after she voluntarily assunmed such
responsibility, constitutes breach of a |legal duty proscribed by
statute. Petitioner certainly had a | egal and statutory duty to

act and failed to do so. E.g. Cornell v. State, 159 Fla. 687,

32 So. 2d 610 (1947) (grandnot her who took over care of grandchild
fromnother, and then got so drunk she let the child snother to

death, was guilty of manslaughter); People v. Sinester, 287 IIl1I.

App. 3d 420, 678 N.E 2d 710, 222 1ll. Dec. 838 (1997) (defendants
were crimnally guilty of neglect of an el derly person because
t he defendants were the care givers of the victimwho was an

el derly person who resided with them; People v. Manis, 12 Cal.

Rptr. 2d 619 (C. App. 1992), overruled on other grounds, People

v. Heitzman, 886 P. 2d 1229 (Cal. 1994) (defendant had a | ega

duty to provide for her elderly nother because she assuned the
duty of caring for her when residing together and failing to

provide the nother with food and water). 8 Contra People v.

Heitzman, 886 P. 2d 1229, 1241 (Cal. 1994) (where the defendant
did not reside with her dependent father at the tinme of his death
and had not assuned care of her father, the court found that the

| anguage in the California statute inposing a duty on “any

.vani s was di sapproved by Heitzman only to the extent that
the Manis court held the constitutionality of the statute valid
absent the construction made in Heitzman.
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person” to be vague because it failed the constitutional
requirenent of certainty; the court refused to find that a | egal
duty existed solely based on the special filial relationship

bet ween adult daughter and victim. °

B. The nens rea

A defendant can be found guilty under 8 825.102(3)(c) only
if he or she neglects a disabled adult wilfully or by cul pable
negligence. The statute requires general intent for the
comm ssion of the crinme of neglect. Subsection 825.102(3)(c),
under which petitioner was convicted, requires om ssion of an act
which is either done “wilfully” or by “cul pabl e negligence.”

Al t hough statutes defining crimnal conduct enploy words which
i ndi cate bad-m nd requirenents such as “knowingly” or “wlfully,”

sonme require negligence. LaFave & Scott, Cimnal Law, 8§

3.3(a)(1l). Here, since the statute requires a nental fault, the

statute is constitutionally valid. See generally Frey v. State,

708 So. 2d 918, 919 (Fla. 1998).

In State v. Joyce, 361 So.2d 406, 407 (Fla. 1978), in

° Parental duty to protect a child is sinmlar to the

vol untary assunption of care exception, and failure to protect
the child constitutes a breach of duty. E.g. State v. Mson, 18
N.C. App. 433, 197 S.E. 2d 79 (1973)(a parent has a legal duty to
provi de nmedical care to a mnor child and violation of such duty
may render himguilty of homcide); Leet v. State, 595 So. 2d
959, 963 (Fla. 2d DCA 1991) (boyfriend of child s nother had a
duty to protect child from abuse because he “had tenporarily
assuned responsibility for Joshua s well-bei ng when he
established a famly-like relationship with Joshua ....").
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response to a simlar attack on the constitutionality of negl ect
of a child statute, this court held that section 827.04(2),
Florida's sinple crimnal child abuse statute, which prohibits
the willful (scienter) or cul pably negligent deprivation of
necessary food, clothing, shelter or nedical treatnent, is not
constitutionally defective. The court said the foll ow ng:

the term "cul pabl e negli gence" does not
suffer fromthe constitutional infirmty of
vagueness. See State v. Greene, 348 So.2d 3
(Fla.1977). Further, the United States
Suprenme Court has often upheld a statute
clainmed to be unconstitutionally vague
because scienter was an el enent of the
offense. See United States v. Nationa
Dairy Products Corp. , 372 U S 29, 83 S. C.
594, 9 L.Ed.2d 561 (1963); Boyce Mdtor Lines,
Inc. v. United States, 342 U S. 337, 72 S.C.
329, 96 L.Ed. 367 (1952); Screws v. United
States, 325 U.S. 91, 65 S.Ct. 1031, 89 L. Ed.
1495 (1945). The requirenent of wllful ness
(scienter) or cul pabl e negligence in Section
827.04(2), therefore, avoids the infirmty
found in [ State v. ]Wnters[, 346 So. 2d 991
(Fla. 1977)] with respect to Section 827.05
that unintentional acts or conduct which is
not the product of cul pable negligence m ght
be proscribed by the statute.

State v. Joyce, 361 So. 2d 406, at 407. See also State v. Mirks,

698 So. 2d 533, 534 (Fla. 1997)(a scienter requirenent nmay save a
statute fromthe objection that it punishes w thout warning of an
of fense of which the accused was unaware where the statute
forbids a clear and definite act).

The |l egislature may forbid the doing of an act and decl are
its commssion a crine even in the absence of a specific intent

to cause the particular result. See In the nmatter of Wlfare of
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AAF , 590 NW 2d 773, 776, n. 8 (Mnn. 1999)(a person is
guilty of mansl aughter in the second degree if he or she shoots
and kills another as a result of negligence in believing the

other to be a deer or other aninmal); People v. Librie, 515 NY.S

2d 302, 130 A-D. 2d 593 (1987)(it is not violative of the
constitution to base a crine upon a finding that a defendant
acted with crimnal negligence).

Further, a statute which penalizes the failure to act and
whi ch does not contain an el enment of specific intent wll
wi thstand a due process attack if neglecting to take acti on under
the circunstances woul d alert a reasonabl e person to recogni ze

t he consequence of his or her deeds. State v. Guen, 586 So. 2d

1280, 1282 (Fla. 3d DCA 1991); Scott & LaFave, Cinminal Law 88

3.3(b), 3.5(e), 3.7(b)(crimnal negligence liability takes the

pl ace of crimnal intent for some crinmes because it is predicated

upon gross carel essness and indifference of the consequences).
Here, the statute under attack does not punish nere

presence, or wholly passive conduct, or an activity which is

totally unrelated to its goal of avoiding the neglect of elderly

and di sabled adults. Rather, the statute penalizes the failure

of a person to provide basic food, shelter, clothing and nedica

10 Al though the legislature’ s power in |legislating such a

statute is restricted when the statute would tend to chill the
exercise of first anmendnent rights, the conduct proscribed by the
statute in question does not bring the first amendnent rights
into play. State v. Gruen, 586 So. 2d 1280, n. 1.
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needs, only where he or she has assuned such a duty. In this
case, petitioner knew that while under petitioner’s care the
victimwas deprived of food, nedical care, and basic sanitary
needs. The victimhad sores on her body, her bed was soiled, she
had not eaten for days, and she was not under any nedica

supervi sion. Thus, because petitioner knew of the victinis peri
when the victimwas in a dangerous situation and yet failed to
take action to assist the victim petitioner presunmably intended
t he consequences of the inaction. Petitioner made a consci ous
decision to | et her nother be neglected rather than provide for
her nother or summon for assistance. Petitioner willingly or by
cul pabl e negligence failed to execute her duty to provide care

for the victim E. g. Com v. Cardwell , 515 AL 2d 311, 313 n. 2

(Pa. Super. 1986) (“evidence of intent can be derived from

om ssion or fromacts so feeble as to be ineffectual”).
Therefore, because the statute requires conduct which is done
either willfully or by cul pabl e negligence, the statutes are not
facially unconstitutional as violating due process.

1. Void for Vagueness Chall enge

Next, petitioner argues that the above statute is
unconstitutionally vague, “because it [] fails to sufficiently
define various statutory ternms” (AB 21-22). Specifically,
petitioner clains that the statute fails to define the terns
“care, supervision, services,” and “entrusted,” or “assuned
responsibility” (AB 23-24). Respondent di sagrees.
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The | egislature has the power to prohibit any act, determ ne
the class of an offense, and prescribe the punishnent. State v.
Bailey, 360 So. 2d 772 (Fla. 1978). "It is well established that
vagueness chal |l enges to statutes which do not involve First
Amendnent freedons nust be examned in |ight of the facts at

hand.” United States v. Mazurie, 419 U S. 544, 550 (1975).

To argue vagueness, petitioner nust establish that the
statute is “so vague and | acking in ascertainabl e standards of
guilt that, as applied [to her] it failed to give a person of

ordinary intelligence fair notice that his contenpl ated conduct

is forbidden.” State v. Barnes, 686 So. 2d 633, 636 (Fla. 2d

DCA 1996) (citing Palner v. Gty of Euclid Chio, 402 U S. 544

(1971) (quoting United States v. Harriss, 347 U. S 612 (1954))).

See also United States v. National Dairy Prods. Corp. , 372 U. S

29 (1963) ("Void for vagueness sinply neans that crimna
responsi bility should not attach where one could not reasonably

understand that his contenpl ated conduct is proscribed.")

(enmphasi s added); State v. Hamlton, 388 So. 2d 561, 562 (Fl a.
1980) (defendant whose conduct clearly falls within statutory
prohi bition may not conplain of the absence of notice). Thus, a
def endant who only establishes that the statute "m ght operate
unconstitutionally under sone conceivabl e set of circunstances”
fails to denonstrate that the statute is wholly invalid. Bar nes.

I n eval uating a vagueness claimin which First Amendnent
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rights are not at issue, "[a] court should [first] exam ne the
conpl ai nant' s conduct before anal yzi ng ot her hypot heti cal

applications of the law " Village of Hoffnman Estates v.

Flipside, Hoffnman Estates, Inc. , 455 U S. 489, 495 (1982).

"There are areas of human conduct where by the nature of the
probl ens presented, |egislatures sinply cannot establish

standards with great precision.” State v. Manfredonia, 649 So. 2d

1388 (Fla. 1995)(Gting Smth v. Goguen, 415 U S. 566 (1974)).

Additionally, the fact that the |egislature could have
chosen cl earer | anguage to achieve the desired statutory goa
does not render the actually drafted statute unconstitutionally

vague. United States v. Powell , 423 U. S. 87 (1975). A defendant

nmust establish that the statute is facially unconstitutional in
that there exists no set of circunstances in which the statute

can be constitutionally applied. United States v. Salerno, 481

U S. 739, 745 (1987).
The particul ar words conpl ai ned of are not vague when
considered in the context of the entire statute and with “a view

to effectuating the purpose of the act.” See State v. Joyce, 361

So. 2d at 408. The fact that sone specific acts are not
enunerated, which is “an inpossible task at best, does not render
the statutory standard void for vagueness.” [d. “Crimnal |aws
are not ‘vague’ sinply because the conduct prohibited is

descri bed in general |anguage. 1d.

In MCann v. State, 711 So. 2d 1290 (Fla. 4th DCA 1998), the
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court summarized the vagueness standard as foll ows:

A statute nust be witten in | anguage which
is relevant to today's society. See Warren
v. State, 572 So. 2d 1376 (Fla. 1991).
However, a statute need not be "a paradi gm of
| egislative drafting” to be valid. See
Jennings v. State, 667 So. 2d 442 (Fla. 1st
DCA), approved, 682 So. 2d 144 (Fla. 1996).
The legislature's failure to define a
statutory termdoes not in and of itself
render the statute unconstitutionally vague.
See Mtro at 645. It is not the role of the
courts to imagi ne odd scenarios that m ght
test limts of a statute, but rather, courts
shoul d read the | anguage of the statute from
t he perspective of a "normal reader." See
Johnson v. State, 701 So. 2d 367 (Fla. 2d DCA
1997). Undefined words are construed in
their plain and ordinary sense. See Mtro.
Courts may refer to a dictionary to ascertain
the plain neaning intended by the term See
L.B. v. State, 700 So. 2d 370 (Fla. 1997).

See also State v. Sailer, 645 So. 2d 1114, 1116 (Fla. 3d DCA

1994) (a court of appeal must reject a statutory vagueness
challenge if the statute is susceptible of interpretation through
ordinary |l ogic and common understandi ng; nothing is required
beyond resort to the common usage of the chall enged term nol ogy).
Legislative intent is the polestar by which the court nust
be guided in construing enactnents of the legislature. Florida

Birth-Rel ated Neurological Injury Conpensation Ass’n v. Florida

Dv. of Admn. Hearings, 686 So. 2d 1349 (Fla. 1997). Here, the

| egislature intended to crimnalize and punish the behavior that
anounts to neglect of the disabled adult after one assuned the

responsibility to care for them The legislature carefully
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defined many terns in the statute, and drafted the statute by
using and conparing it to the child abuse statute. See The House
Staff Analysis Report, Fla. HR Comm on Gim Just., CS/ HB

189 (1996). ! The statute was enacted to protect people who need
speci al protection because of age and physical or nental

vul nerability.

Subsection 825.102(3)(a) defines “Neglect of an elderly
person or disabled adult,” and subsection 825.101(2), defines the
term*“caregiver.” Section 825.102(3), sets forth what behavi or
constitutes neglect of a disabled adult: failure or omssion to
provide a disabled adult with the care, supervision, and services
necessary to maintain the disabled s physical and nental health,
including food, nutrition, clothing, shelter, nedicine, and
medi cal services. The statute also sets forth the punishnment for
such conduct. The statute inposes a clear and narrow duty to
performunder a specific set of circunstances. There is nothing
vague or anbi guous about any termor |anguage in the statute.
Petitioner in this case volunteered to care for her nother, and
failed to do so. Petitioner violated the specific conduct

proscribed by the statute. Because petitioner was convicted with

n The |l egislature created chapter 825, Florida Statutes,
defining and providing crimnal penalties for the neglect of
di sabl ed adults, and included definitions in 8 825.101. This
statute was revised in 1996 with an effective date of QOctober 1,
1996. See Ch. 96-322, 8 2, Laws of Fla. (codified at 8§ 825.102,
Fla. Stat. (Supp. 1996)), Senate Bill 116.
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viol ating the specific conduct for which the statute was desi gned
to prohibit, petitioner does not have standing to question the
vagueness as applied to the hypothetically innocent conduct of

others. Bryant v. State, 712 So. 2d 781 (Fla. 2d DCA 1998);

Whburn v. State, 23 Florida Law Wekly D1544 (Fla. 4th DCA June

24), review denied, 719 So. 2d 894 (Fla. 1998).

The plain | anguage of the statute nandates that a caregiver
perform acts which he knows or reasonably should know are
essentially necessary to naintain the disabled adult’s health and
wel | -being. Petitioner should have known that nutrition and
nmedi cal care are basic needs for survival. Petitioner’s
contention that the statute is vague because the words entrusted,
assuned, responsibility, care, supervision, services,
limtations, restrictions, normal activities of daily living, are
not defined, nmust fail. These terns have an ordi nary neani ng,

whi ch are conmmonly understood by today’s society. See State v.

Ri ker, 376 So. 2d 862, 863 (Fla. 1979)(the words "necessary food,
clothing, shelter or nedical treatnent"” are adequate and
constitutional, and the statutory | anguage referring to materi al
endangernent of the nmental or physical health of a child was
sufficient to informpersons of comon understandi ng of the
proscribed conduct). However, even if the terns are unclear, the
pl ain meaning intended by the terns can be ascertained by a

dictionary. Further, petitioner’s conduct fell squarely wthin
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t he conduct prescribed by the statute. See People v. Manis, 10

Cal . App. 4th 110, 12 Cal. Rptr. 2d at 622 (1992)((term “care” as
used in statute prohibiting any person having the “care” of any
el der or dependent adult person frompermtting adult to suffer,
was not unconstitutionally vague, at |east as applied to daughter
who crimnally negl ected her nother while nother was staying with
her and was unable to care for herself due to her Al zheinmer’s

di sease); People v. Heitzman, 886 P. 2d 1229, 1240 (Cal

1994) (despite the flaw as to the legal duty notice, the court did

not regard the statute invalid due to vagueness). E.qg. People v.

Cochran, 62 Cal. App. 4th 826, 831, 73 Cal. Rptr. 2d 257, 260
(1998) (ternms “care of custody,” as used in statutes defining
of fense of elder abuse inply a willingness to assune duties

correspondent to the role of a caregiver); People v. Heilman, 25

Cal . App. 4th 391, 400, 30 Cal. Rptr. 2d 422, 427 (1994)
(““repeatedly’ is a word of such common understanding that its
meani ng i s not vague”; because it sinply nmeans nore than one
time, there “is nothing nysterious or anbi guous about the term
‘repeatedly’ to lead an actor to reasonably believe he will not
be subject to the penalty under the statute if he engages in
willful, malicious following on nore than one occasion”).

Thus because every one of these allegedly vague terns can be
ascertained by a dictionary and can be construed in their plain
and ordinary sense, they are sufficient to informpeople with
common under st andi ng, when read in context of the entire statute,

T:\ BRI EFS\ 948\ 94800b. wp 25



about the acts which the statute seeks to prosecute. A person
with cormmon intelligence would know that normal activities of
daily life include eating, drinking, observing basic sanitary
needs, and getting nedical attention. The neglect statute is not

vague. See, e.g. Kerlin v. State, 573 NE 2d 445 (CG. App

Ind. 1991); People v. Manis. It is clear that the statute

cont enpl at es conduct which permts the physical or nmental health
of an elderly person or a disabled adult to be exposed to danger.

[1l1. Alleged violation of the victinis right to privacy

Petitioner clains that section 782.07(2) violates her
mother's right to privacy enbodied in Article I, section 23 of
the Florida Constitution. Specifically, petitioner asserts that
her nother had the right to refuse nedical treatnent, and as a
result petitioner cannot be convicted of neglect for failure to
provi de proper nedical attention. Respondent disagrees.

Constitutional rights are personal in nature and generally

may not be asserted vicariously. See Broadrick v. klahoma, 413

US 601 (1973); Sandstromyv. Leader , 370 So. 2d 3 (Fla. 1979).

Thus, since petitioner may only assert her own constitutional
rights or imunities, petitioner has no standing to raise this

contention. Tileston v. Ulman, 318 U S. 44, 46 (1943).

Furthernore, petitioner did not present any evi dence or

countervailing policies to cause an exception. See Ei senstadt v.

Baird, 405 U S. 438, 444-446 (1972)(one such exception is where
i ndividual s not parties to a particular suit stand to lose by its
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out conme and yet have no effective avenue of preserving their
rights thenselves or in the area of the First Arendnent). The
concept of vicarious standing has been applied specifically in
the right of privacy area to permt a party to assert the
constitutional rights of another. Therefore, because petitioner
does not fit to any of the exceptions nentioned above, petitioner
has no standing to claimunconstitutionality as to the violation

of privacy.
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CONCLUSI ON
VWHEREFORE, based on t he above and foregoi ng argunents and

authorities cited therein, the State of Florida respectfully
submts that the decision of the district court should be UPHELD
and the judgnent and sentence inposed by the trial court should
be AFFI RVED.
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