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CASE NO. 95,534
INTRODUCTION

Thiscaseisbefore this Court on discretionary review from adecision of the

Third District Court of Appeal, reported at Diazv. Diaz, 727 S0.2d 954 (Fla. 3d DCA

1999). That opinion was entered in an appeal from afinal order of thetrial court
entered on January 2, 1997, awarding the Wife attorneys feesand costsincurred in
a dissolution of marriage proceeding. [R2. 16-19]. In that order, the trial court
awarded the Wife $40,000 for attorneys feesand costs, from atotal of $72,000 that
were reasonably incurred in the divorce. The feesand costs were assessed against
the Husband and hiscounsel, jointly and severally, dueto the unnecessary litigation
caused by them. [R2. 16-19].

Inthisbrief the Petitioner, DIOSDADO C. DIAZ, will bereferred to by name
or as "the Husband." Petitioner, DENNIS HABER, will be referred to as " the
Husband's counsal.” Respondent, RINA COHAN, will bereferred to by nameor as
"the Wife." Respondent, LEINOFF & SILVERS, P.A., will be referred to as "the
Wife's counsel.” The Following symbols are adopted for references in this brief:

"R1." for "original record on appeal in Third District Case No. 96-515 (pp. 1-

471),



CASE NO. 95,534
“R2.” for “original record on appeal in Third District Case No. 97-334 (pp. 1-

23);"
"T1." for "transcript of proceedings taken on July 28, 1995;"
"T2." for "continuation of transcript of proceedings taken on July 28, 1995;"
"T3." for "transcript of proceedings taken on August 31, 1995;"
"T4." for "transcript of proceedings taken on September 1, 1995;"
"T5." for "continuation of transcript of proceedings taken on September 1,
1995;"

"T6." for "transcript of proceedings taken on December 26, 1995;"
"T7." for "transcript of proceedings taken on March 14, 1996;"
"T8." for "transcript of proceedings taken on May 23, 1996;"
"T9." for "transcript of proceedings taken on December 10, 1996."
All emphasisis supplied, unless specifically indicated otherwise.

STATEMENT OF THE CASE AND FACTS

Respondent obj ectsto the statement of the caseand factscontainedintheinitial
brief filed by Haber, on the basis that the statement contained therein is

Inappropriately argumentative, fail sto present thefactsin alight most favorabletothe
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Respondents, and omitsnumerous material facts. Respondentspresent thefollowing
statement of the facts which more accurately reflects the proceedings and findings
in the trial court:

Thetrial inthismatter occurred over threedaysin1995. [R1.431]. Thefina
judgment contained the following findings:

The partieswere married on February 19, 1984. They separated
on June 9, 1994. These dissolution proceedings were commenced
shortly thereafter. [R1.431].

Duringthe parties’ marriagethey had amoderately comfortable
standard of living. Much of that standard of living was supplemented by
gifts from the Wife's parents, credit cards, and debt. The parties
incurred over $36,000 in credit card debit.

TheHusbandisapoliceofficer who worked full-timeduring the
entiremarriage. Heawaysworked considerableovertime, and received
additional pay asamember of the bomb squad. The Wifeisalawyer
who at one time worked with the State Attorney’ s Office, but left that
employment two years after the marriage due to burn-out. The Wife
subsequently opened her own practice, but worked on only apart-time
basisand generally lost money. Since Tanya shirthin 1989, the Wife
worked minimal hours in her practice, while the Husband was the
primary wage earner. [R1.432].

The Wife brought several items of her separate, pre-marital
property into the marriage. Prior to the parties marriage, the Wife's
father gifted to her non-voting sharesin hisbusiness. Heestablished a
trust for the Wife' s benefit, which was funded from distributions and
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dividendsgenerated by thestocks. * Thetrustincomewasdepositedinto
an account in the Wife' s name, and used by her before and during the
marriage.

Prior to the marriage, the Husband and Wife executed a pre-
nuptial agreement. Theone pagedocument providesmerely that, inthe
event of adissolution of theparties marriage, the Husband would have
no interest in or claim to the Wife' strust assets. The Husband did not
deny the validity of the agreement, and eventually—near the time of
trial—stipulated that for equitable distribution purposesthetrust assets
identified therein were the Wife's. [R1.433].

The court found that the only marital assetswere the Husband' s pension, the
marital portion of which was valued at $255, 813; the Husband's deferred
compensation plan, which wasvalued at $39,680; and the Husband’ sinterest inthe
“1%” fund, the marital portion of which wasvalued at $69,836. [R1.435-6]. These
assets had acombined total value of $369,329. The court divided these assetson a
75/25 basis, in favor of the Husband. [R1.441-2].

The Husband also pressed a claim for alimony. Thetria court found:

The Husband isnot entitled to an award of alimony of any type.

He has no unmet needs for reasonable expenditures. Nor has he

demonstrated that the Wife hastheability to meet any claimed need for

support. Any claimfor alimony by the Husband isbaselessand borders
on Florida Statute 57.105. In fact, the Husband' s claim for alimony

The Wife’s father established similar trusts for each of his three
daughters, and annually funded each trust, in his sole discretion, in an equal
amount. [T1.34].
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borders on the ludicrous. The court does not know where the claim
came from. Given the level of the Husband’s income as well as his
expenses, the court does not understand either hisdebt or hisclaim for
alimony. [R1.436].

* * *

The Wife's recent work history—for the past seven years-- is
precisely assheisworking now. TheWifenetsminimal sumsasasole
practitioner. She received her income from her passive ownership
interest in her family business. Thisisher employment capability. Sums
that she earned while working full-time over six years ago are not
relevant now. Itishoped that the Wifewill obtain gainful employment
in the future, but that will be her choice.

The Husband' s request for rehabilitative alimony is similarly
unpersuasive. Inthiscase, the Husband was employed asapoliceman
throughout the marriage. He is not entitled to aimony of any
type—permanent, temporary, or otherwise. [R1.437].

These findings were consistent with the court’s pronouncements at the
conclusion of thetrial. The court stated:

The husband's claim for alimony is baseless. | have put alittle
notewhen | started here. The husband's claim for alimony borderson
theludicrous. | mean, | don't know wherethat claim camefrom. Given
thelevel of hisincomeand paucity of living expenseswhen hewasliving
withthewifeat her house, the court doesnot understand hisdebt, either,
unless it is because of the extra contributions to differing deferred
compensation plans and insurance. [T6.606].

* * *

Therewasalot | couldn't understandinthiscase. What the court
cannot understand and what the court finds appalling is the amount of
money spent to litigate this case or the husband's reluctanceto bring it
totrial. Thecourt was shocked to hear the husband'stestimony that he
cashed in a $40,000 pension as aretainer for his attorney. [ T6.606-7].

5
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* * *

L et me say something el seabout the husband'sclaim for alimony.
There are two types of alimony you can get someone, rehabilitative
alimony. Inorder to makeaclaimfor rehabilitative alimony you must
have aplan which showsthat you have agoal in order to enhance your
income. In order to get permanent income | think it shows that your
skills have atrophied somewhat or that you cannot maintain the
reasonable standard of living. Inthiscase, al of the testimony shows
that the husband's income has consistently gone up. Some of it isthe
result of increases in the pay scale, some of it isin line with his
substantial amount of overtime, but hisskillscertainly haven't atrophied.
There's nothing else for himto do, and, quite frankly, | don't -- | didn't
see avery elaborate lifestyle in the evidence. | mean, the wife had a
house. He moved into the house. He had a house which he sold. |
didn't find, you know, elaborate travel. | mean, the wife bought
expensive clothes but | don't think there was any evidence that the
husband did or that hisstyleor standard of living haschanged or that he
cannot comfortably maintain that style or standard. What was his
income last year, $80,000 or in '94? I'm not sure what it was.

MR. LEINOFF. Over 80.

THE COURT: But | looked around and | read both
memorandums and | can't figure out how there could be a claim for
alimony here. | mean, thewife'ssource of incometo beginwithisnon-
marital. Of coursel'mthinking of Rosen versus Rosen, whichwasone
of the first cases that came out, | think, back in the seventies on this
subject where the husband was a lawyer who practiced law only part-
timebecause he had substantial family income, and | don't remember the
exact holding of the case but they said in effect they could look to his
non-marital assets to provide for the wife if the other needs weren't
being met, but the only thing would beif therewassomeclaim herethat
he'sentitledto liveinthe samekind of housethat shelivedin beforethey
got married and balanceit out. $80,000 ayear. Hecan certainly find a
nice placeto live that's not over agarage. [16.608-9].

* * *
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THE COURT: | mean that should be clear. I'm denying the
husband's claim for aimony. That didn't take a lot to figure out.
[T6.610].

* * *

The other thing that really concerns me about thiscaseis| don't
know why it was so expensivetotry. Folks, I'm goingto reserveonthe
issueof attorney'sfeesand entitlement and amount, and | amreally very
concerned. | guess!'ll learn alot more about this case at that hearing
probably than | havelearned at this stage thusfar. I'm very concerned
and | sent amemo to Judge Kreeger as| said | was going to do, and |
don't know if shehasanythingto do about it but as| heard thetestimony
at thetimeof trial from the accountant, hewasnot contacted much less
retained until after it was announced that he would be coming into the
case and Judge Kreeger got out of the case.

MS. KARLAN: Hewaslisted asa--

THE COURT: Excuse me. Hewaslisted. Hewaslistedin a
pre-trial catalog before he was ever contacted about testifying in this
case. Now | don't know how many accountants there are in Dade
County, but why that particul ar accountant waslisted, probably theonly
accountant that Judge Kreeger would haveto recuse herself on, | don't
know.

MS. KARLAN: Judge, | think there was already evidence that
there was a relationship between him and Mr. Haber before.

THE COURT: Excuse me. | know, and that's even more
disturbingto me. That'seven moredisturbingtome. | don't know why
this case took so long to try. [T6.619-20].

* * *

THE COURT: Youweren't here, obviously, when| said that the
first thing | wrote downwhen| sat downisthat the husband'sclaim for
alimony borders on the ludicrous, and | al'so made some notes -- | was
trying to work with both of the judgments that you all gave me and
getting nowherefast in doing that because| had thefeeling that you all
had tried different cases or maybe we were, you know, in a different
roominthiscase, and inthat onel have written here the claim borders

v
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on 57.105. | mean, there is no way that | could figure out, and |
reviewed your cases. Given the circumstances of the case, they
certainly do not justify any award of alimony and, you know, evenif the
genderswerereversed it would bethe samething, you know. [T6.654-
5].

The Wife requested an award of attorneys' fees and costs pursuant to both

Florida Stat. 861.16 and Florida Stat. 857.105. The hearing on attorneys fees

commenced onMarch 14, 1996. [T7]. Atthestart of thehearing the court indicated
that--solely on equitabl egrounds--the court had awarded theWifelessinthedivorce
than she was otherwise legally entitled pursuant to statute. The court explained:
THE COURT: Y ou know, one of thethingsthat really upset me

about thiscaseas| think | said it onrecord isthat shewas-- if you just

read the statute books, she was entitled to one half of the pension, his

pension that accumulated during the marriage. | put in an equitable

factor there because we have equitable distribution. They areright, as

amatter of statute of law. Whether it is correct as a matter of equity.

| do not know. [T7.27-8].

During that hearing, it was established that in September, 1994, (prior to
commencement of the proceedings) the Wife conveyed a settlement offer to the
Husband requesting $50 per week in child support, medical insurancefor thechild, and

no more. She waived any claim whatsoever to the marital estate, which consisted

solely of the Husband’ s benefits earned during the marriage, and later valued at
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$369,329. [T7.43-5]. Therewas no response to that offer. Instead, the Husband's
counsel called and advised the Wife' scounsel that therewould belitigation, asthe
Husband was seeking alimony. [T7.45].

Further testimony reveal ed that another settlement offer was conveyedto the
HusbandinMarch, 1995. Thetermsweresubstantially similar tothose proposed six
months earlier. [T7.46-7]. Again, there was no response to the offer.

After hearing the testimony and the arguments of counsel, the court again
expressed its concerns regarding the feesincurred in the case. The court stated:

THE COURT: Let meask youthis. These peoplelived together
fortenyears. Mr. Diaz knew that hiswifehad aninterestin her father's
business that had been gifted to her. We know that he knew that
because there was a prenup, for whatever it was worth, that reflected

it wasthat way. Heknew that shewasn't working for the State attorney

anymore and whether or not the business was that great, | assume we

producetax returns, joint tax returns, so heknew what income she stated

Ison her tax return and we know what the source of the money was.

We'retalking $100,000in attorney'sfeesin thiscasewhen there
wasnoissuethat | canfind. [T7. 120-121].

The court was appalled by thefact that no counter-offer was ever transmitted

totheWife'scounsel, and the consequencesof continued litigation were, apparently,

never expressed to the Husband. The court asked:
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What was the demand? | guess there wasn't one except in
mediation, which we can't go into, but did anybody ever sit down and
discuss with this gentleman? Was he aware -- | mean the result of my
final judgment, which may very well be reversed on appeal, because |
even noted that | was trying to do what | felt was equitable given the
circumstances of this case are devastating compared to the original
settlement offer hehad. He had an offer. He could havewalked out of
herewith everything in hiscolumn and an obligation for $50 aweek in
child support, and these people have gone through two years of hell.
[T7.145-146].

THE COURT: Mr. Haber, let me say this. Yes, thisisbecause
he had riding on the table $200,000. | didn't give her the $200,000
because | made afinding that she chose not to work. She doesn't have
to chose to work. She has the largess of her family. | was also
considering, but | didn't deduct for thisthat because she carried most of
the basicliving expensesof thefamily, i.e., thehouse, that hewasable
to put more aside in those pension and profit sharing plans, deferred
income plans. | didn't do that, but that's why you go to a lawyer,
because when somebody -- lawyers are supposed to diffuse the anger
and bitternessand | ook at thebusinessside of it, because divorcetoday
isakinto thedissolution of asmall business. It'seconomic. They have
taken out theemotional. They have saidthat wecan't consider thefault
of a party other than the impact upon the financial aspect of the two.
That'swhat it says, and thisiswhy thislitigation wastotally unnecessary.

Y oudidn't needto discovery theworldinthiscase. Therewasn't
alot that had to be discovered inthiscase. 1t wasn't very complicated.

[T7.147-148].
At the conclusion of the hearing—after hearing all of the testimony and

reviewing all of the exhibits-the trial court announced:

10
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...I'm going to award the wife some attorney’s fees. I’m not
goingto award her all of her attorney’ sfees. I’ m going to deduct it by
afigurewhich I think, based on my knowledge and experiencein this
field, would have been areasonable amount for early skirmishing that
lawyerswant to do and counsel, you may want to do, and | am goingto
let you respond to this. I'm considering awarding a part of thesefees
against counsel because | think this litigation was totally uncalled
for, and totally unnecessary, and | don’'t know exactly who was
responsible for carrying it on to this extreme, but it has already cost
Mr. Diaz $300,000 that he could have had, that he should havehadin his
pocket, and these peopl e could havegoneonwith their way without this
bitterness and thislitigation that hasgone on all theseyears, andif you
all can’'ttell it,andI’m suretherecord can’treflect it, | also dropped my
teethinthistrial when he said he cashedinhispensionand profit sharing
plan. That should have been a great big warning bell right at the
beginning, and | am just utterly appalled and very upset at what has
happened in this litigation, and | was during the course of the tria
because | kept waiting for the other shoeto drop and it never dropped.
Nothing came of this and there was nothing to find and there was
nothing to look for.

She had non marital property. She had a lot of non marital
property. Youall had asmuch accessto theincome, tax returns, asshe
did becausethey werejoint tax returns, and to go through all of thisand
the emotional traumathat has been involved, especially when both of
these peoplehave had additional traumaintheir livesduring this, and not
resolvetheir case, itiswhat giveslawyersabad name. Let metell you
folks, it iswhat giveslawyers abad name, and if you want to respond
to that, Mr. Haber, | will allow you to do so before | enter aruling,
and | will probably call you on it... [T7. 155-7].

The court conducted asubsequent hearingonMay 23, 1996. [T8]. Haber did

not attendthat hearing. [ T8.3]. Thecourt announceditsruling, based uponafinding

11
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that the case should have been settled and the parties should have been divorced in

an uncontested final hearing. Asaresult, the court determined that $40,000 was a
reasonablefeeaward, and that award should bethejoint and several responsibility of
the Husband and Haber. Asthe court explained:

Thereasonthat | can’t doit other than that, and | am not entitled
to the nature of the relationship between the two. | don’t know what
passed between them, | don’t know how they made this decision to
proceed. | know that Mr. Haber has got to assume some of the
responsibility becauseitisso obviousto methat thisisacasethat never
should have been. [T8.13].

The court did not immediately enter an order. Nonetheless, Haber filed a
motion for rehearing which washeard on December 10, 1996. [T9]. Atthat hearing
the court again set forth the reasoning behind its oral ruling:

THE COURT: All right. Let metell you that this has not been
easy. | havethought about thiscasefor avery, very longtimeand, quite
frankly, | aminaquandary asto what to do. | was disturbed with the
way thiscasewastried. It wasamostimpossibleto get the husband to
trial on thiscase. | wasvery disturbed when, during the course of the
trial, hetold mehecashedinaforty thousand dollar pensionplanfor his
attorney'sfeesand | couldn't figure out why thiscasetook so muchtime
or money or why it was so allegedly complicated.

Andthen we cameto the attorney'sfees hearing on this case and
| was shown, and they wereadmittedinto evidence, | believe, copiesof
settlement letters that were written by the wife to the husband prior to
the time that this case was ever filed.

12
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Andthereisnoway that anyonewith any knowledge of family
law, could not have figured out that he couldn't do better accepting
the settlement. The only thing at issue here was money. There was
never aconflict asto custody of the children or the child, the daughter.
So far as| know there was never avisitation problem.

And thewife'soffer of, "I will settle for 50 dollars aweek child
support,” and perhapssomehelp with the privateschooling, if that comes
on, is far below anything that was attained during the course of the
litigation.

Becauseat theend of thistrial, not only did the husband pay, what
wasit, six hundred dollarsin child support, but | awarded thewife one
half of one half of the pensions that were accumulated during the
marriage and | made sort of equitable findingsonwhy | didn't give her
awhole one half of the pensions accumulated during the course of the
marriage.

But | even stated then that | didn't know what the appel late court
was going to do with that, becauseif you had areading of thelaw, she
was entitled to one half of the pensions that were acquired during the
course of the marriage, except that since | found that equitably since
she'd had knowingly waived her right to earning a pension somehow, |
think equitably that isfair. 1 don't know what the appellate court has
doneon that issue. [T9. 3-5].

Something has to be done to stop this kind of totally
unnecessary and frivolouslitigation. | mean, thiswasa very simple
divorce.

When thewife says, "Give mealittle child support and | will go
my separate way," somebody is going to have to explain to mewhy it
took eight monthsand several motionsfor continuancesfiled on behal f
of the husband plus ---

MR. LEINOFF: Alimony requests.

THE COURT: | know. But the alimony requests could not
possibly have offset the ---

13
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MR. LEINOFF: Hisaimony request; the wife made none.

THE COURT: | know that, Mr. Leinoff. But his request for
alimony and -- | mean, the fact that he was earning more than he did
than at the time of the marriage and all the rest of that business, could
not possibly havebeen greater than her claimfor hispension, whichwas
clear under the statute.

| mean, at the most, his claim was a long shot. That is an
understatement. Her'swas acertainty. [T9. 7-8].

* * *

THE COURT: Wéell, I will tell you the problem that | have with
that argument. If there was any consideration given to the settlement
offer, and some should certainly have been given, then the proper
response would have been the corresponding back, "Wewould liketo
consider your offer, but before we do so we need the following
information."

Andwhat Mr. Leinoff istellingyou, that on thevergeof thiscase
going totrial, and it was set several times, beforeit actually went to
trial, no one ever responded to the settlement offers. [T9. 42].

* * *

THE COURT: Andwhat offendsmeinthissituationissomeone
made a good faith effort to settle this case early on.

| am then faced with a year of litigation with a trial which
eventually cost the husband substantially morethan hewould have had
to pay if he would have settled for it. [T9. 53].

* * *

But what | do know after | heard all of this caseisthat the wife
madeavery good faith effort to avoid not only thefinancia burden that
wasaresult of thislitigation, but al so theemotional stressthatisput on
thefamily unit whenever thereisalitigation. That wasapparent to me.

And the question was, was there amethod or an avenueto place
the burden where it belonged. The financial burden of thislitigation
should not be borne by alitigant who early on makes agenuine and a
sincereeffort toavoidlitigation by agreeingtotake substantialy lessthan
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shewould otherwisebeentitled to and still beforced throughayear and
then have to bear the cost too.

Somehow or other that just didn't seemright to meand it seemed
to me that there should be aremedy. [T9. 53-4].
At somepoint | think alawyer hasaresponsibility to say, "no". | think
thereis an obligation to say, "Thisiswhat is at risk."

| figured that out at the last hearing when | had all of the figures
infront of me. | figured out what this man put onthetabletogoinand
get 25 thousand dollarsworth of lump-sumaimony. That iswhat caused
me so much concern. Because there was no way he could come out
ahead. Absolutely noway. [T9. 79].

Thetrial court'sorder awarding feesand costswasentered on January 2, 1997.
[R2.16-19]. Fromthisorder, the Husband and his counsel appealed. Thedecision
of theThird District Court of Appeal affirming that order wasentered on November
4,1998, and the subsequent motionsfor rehearing and rehearing en banc were denied
on April 7, 1999. [R2.23].

SUMMARY OF THE ARGUMENT

All membersof thisprofession know that it isunder attack from every corner.
Morethan merely being the punch line of an entire genre of mostly tastel ess humor,
this profession is blamed for a host of societal ills, including increased medical

mal practice premiums, high jury awards, andfor all of thelegal system’ sinjustices.
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Lawyers are often perceived as owning and controlling the legal system, using
barracuda “win-at-all costs’ tactics while charging excessive fees.?

Sadly, theconduct inthiscasejustifiesthisview, eventoaninsider. Thetrial
court found the Husband’ sclaims*ludicrous,”* basel ess,” and described thelitigation
as* totally unnecessary and frivolous.” The record overwhelmingly supports that
terminology.

Faced with an unwilling participant in the legal process who did everything
possibleto avoid itigation—who wanted nothing morethan to take nothing and “ walk
away” from the marriage—but who nonethelessincurred over $72,000 in fees and
costsdefending against the Husband’ s*“totally unnecessary and frivolous” litigation,
thetrial court utilized two of threeremedial measuresavailabletoit for shifting the
cost of thisfrivolous litigation to the culpable parties. Thetrial court, pursuant to

Florida Stat. 861.16, assessed fees $40,000 of the Wife' sfees against the Husband;

and pursuant to itsinherent power to control thelitigation beforeit, assessedjoint and

several liability for that fee against the Husband’ s counsel.

2Podgor, Lawyer Professionalism in a Gendered Society, 47 S.C.L.Rev.
323 (1996).
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Analysisof this case beginswith this Court’ s opinion in Rosen v. Rosen, 696

S0.2d 697 (Fla. April 24, 1997). Pursuant to Rosen, the trial court is required to

consider all aspects of the litigation, including the merits of the positions and
whether the litigation is conducted in a manner that frustrates or stalls the
proceedings. That pronouncement is entirely consistent with along line of cases
emanating primarily fromthe Third and Fourth District Courtsof Appeal, which stand
for the proposition that aparty engaging inlitigiousconduct should beresponsiblefor
thefinancial resultsof that conduct. Inthiscasethetrial court found, innouncertain
terms, that the Husband's position waswithout merit, beyond frivolous, dilatory, and
wasteful.

Our system'’ sfirst defense against thistypeof frivolouslitigationiscompetent
counsel, whoischarged with aresponsibility to file no papers or advanceno claims
in bad faith. In this case, there was an utter failure to discharge that duty. The
Husband's counsel-whether acting on the Husband's instructions or on his own
Initiative--compl etely viol ated that duty by requesting aimony whentherewasnolega
basis; by contesting child support when the Wifewaswilling to accept |essthan one-

third thesum that the guidelinesrequired; by contesting equitabledistributionwhenthe
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Wifewaswillingtowalk away with no marital assetswhatsoever; and by causingthe
recusal of thetrial court judge ontheeveof trial through the contrivanceof filing an
amended witnesslist three daysbeforethe start of trial, which listed an expert (that
was not even contacted until several weeks later) with whom the judge announced
she had a conflict.

Thetrial court must havethemeansof addressing frivolouslitigation. Florida
recognizestheinherent authority of all courtsto ensurethe proper functioning of the
proceedings beforethecourt. That authority includesthe power to sanction counsel
engaged in bad faith litigation. Thiscasejustifiesthe exercise of thethat authority.
Accordingly, the order under review should be affirmed.

ARGUMENT

THE TRIAL COURT PROPERLY ASSESSED THE
WIFE'S FEES AND COSTS AGAINST THE
HUSBAND WHERE THE TRIAL COURT
DETERMINED THAT THE LITIGATION WAS
FRIVOLOUS.

A.  Thetrial court's findings of fact reach this
Court with a presumption of correctness.

Itiswell settled that atrial court'sfindingsof fact and conclusionsof law come

to the appellate court clothed with the presumption of correctness and will not be
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disturbed unless they are shown to be clearly erroneous. Taylor Creek Village

Association v. Houghton, 349 So.2d 1219 (Fla. 3rd DCA 1977). It isfundamental

that findingsof fact by atrial judgeinanon-jury proceeding will not be set asideon

review unlesstotally unsupported by competent and substantial evidence. Leev. Lee

563 S0.2d 754 (Fla. 3rd DCA 1990). In this case, the competent and substantial

evidence overwhelmingly supportsthetrial court's findings of fact.
B. The trial court's finding that the litigation
should have never occurred justified the
entry of an award of fees and costs.
The order awarding the Wife fees and costs based on a finding that:
It is readily apparent that Respondent exercised bad faith in
litigating these proceedings and caused a dissipation of assets and
expenditure of fundsinawasteful and inappropriatefashion. [R1. 18].

Since that time, this Court has clarified the scope of thetrial court's analysiswhen

considering arequest for feesin matrimonial cases. In Rosen v. Rosen, 696 So.2d

697 (Fla. 1997), this Court stated:

We resolve this conflict by pointing out that proceedings under
chapter 61 are in equity and governed by basic rules of fairness as
opposed to the strict rule of law. See 8§ 61.011, Fla.Stat. (1995)
(" Proceedingsunder thischapter areinchancery."). Thelegidaturehas
giventrial judgeswideleeway towork equity in chapter 61 proceedings.
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See, e.g., 8§61.001, Fla.Stat. (1995). Thus, section 61.16 should be
liberally--not restrictively--construed to allow consideration of any factor
necessary to provide justice and ensure equity between the parties.

Section 61.16 congtitutesabroad grant of discretion, theoperative
phrasebeing"fromtimetotime." Theprovisionsimply saysthat atrial
court may from time to time, i.e., depending on the circumstances
surrounding each particul ar case, award areasonableattorney'sfee after
consideringthefinancial resourcesof both parties. Under thisscheme,
the financial resources of the parties are the primary factor to be
considered. However, other relevant circumstances to be considered
include factors such as the scope and history of the litigation; the
duration of thelitigation; themeritsof therespective positions; whether
thelitigationisbrought or maintained primarily to harass(or whether a
defense is raised mainly to frustrate or stall); and the existence and
course of prior or pendinglitigation. Hadthelegidatureintendedtolimit
consideration to the financial resources of the parties, the legislature
easily could have said so. [Footnote omitted].

Consistent with our opinion in Quanstrom, we find that section
61.16 governs the standard to be applied in determining an award of
attorney's fees in dissolution of marriage, support, and child custody
cases. Thelodestar, which is produced by multiplying the number of
hoursreasonably expended by areasonable hourly rate, may beused as
astarting point in determining areasonable attorney'sfee. Wefurther
find that acourt may consider all the circumstances surrounding thesuit
in awarding feesunder section 61.16. Moreover, in situationswherea
court findsthat an actionisfrivolousor spuriousor wasbrought primarily
to harassthe adverse party, wefindthat thetrial court hasthediscretion
to deny arequest for attorney's fees to the party bringing the suit.

Rosen v. Rosen, supra, at 700-701.

Rosen effectively ratifies along line of cases that have assessed attorney’s

fees against parties engaging in frivolous or vexations litigation in dissolution of
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marriage proceedings. For example, inJohnson v. Johnson, 396 S0.2d 192 (Fla. 4™

DCA 1980), the court affirmed the award of $5000 in fees to the wife which were
incurred asaresult of additional work made necessary by thevexatious, oppressive,

and wanton conduct of the husband during the divorce proceedings. Id., at 194.

Likewise, in Meloan v. Coverdale, 525 S0.2d 935 (Fla. 3d DCA 1988), pet.

rev. den., 536 So.2d 243 (Fla. 1988), the court reversed an award of fees to the

former wife in a case where she had clearly caused unnecessary post-judgment
litigation. The court stated:

Weholdthat it wasan abuse of discretionfor thetrial courtinthis
case to require Henry, the party who was compelled to resort to an
enforcement actionin court, to pay not only hisattorney'sfeesbut also
the entire amount of attorney's feesincurred by Carol, the party who,
without good cause, resisted the action. More is required of a court
when assessing attorney'sfeesin adomestic rel ations proceeding than
amechanistic exerciseinidentifyingtherelativefinancial circumstances
of thepartiesand, excluding all other factors, strictly assessing theentire
cost of litigation agai nst the party who hasthe superior financia position.
We, therefore, reversetheaward of attorney'sfeesto Carol for services
connected totheenforcement litigation. Onremand, wedirect thetrial
court totakeinto account the af orementioned factorsaswell asHenry's
superior financial positionindetermining an equitableaward of Carol's
attorney'sfees. Onremand, thetrial court may also consider whether
Carol should defray any portion of Henry's attorney's fees.

Meloan v. Coverdale, supra, at 937-8.
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Similarly, inUgartev. Ugarte, 608 So0.2d 838 (Fla. 3d DCA 1992), the court

observed:

A party's financial status should not isolate him from the
consequences of his conduct within the judicial system. A fee order
based upon additional work made necessary by theappellant'slitigious
conductispermissible. Theinstant award servesto avoid aninequitable
diminution of the former wife's share of the parties assets.

|d., at 841.

In Thornton v. Byrnes, 537 S0.2d 1088 (Fla. 3d DCA 1989), the court again

considered the allocation of responsibility for attorneys fees and costs caused by
unnecessary litigation. This court stated:

It was error, however, for the trial court to adopt the master's
recommendationthat "inview of thetotality of financial disclosureasto
the assets of both parties,” the mother was not entitled to any attorney's
feesor costs. While we recognize that an award of attorney'sfeesisa
matter of discretion withthetrial court, Colbath v. Colbath, 268 So.2d
361 (Fla. 1972), itisan abuseof that discretiontolook exclusively tothe
financial circumstancesof the partiesin determining whether to award
fees. Meloan v. Coverdale, 525 So.2d 935 (Fla. 3d DCA), rev.
denied, 536 S0.2d 243 (Fla. 1988). Thetrial court must consider other
relevant factors, including "whether the modification or enforcement
action brought or defended by the party seeking feeswasmeritoriousor
was litigated in good faith and whether the actions of one party
compelled the other party to resort to the courtsfor aremedy.” Id. at
037.
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Thornton, supra, at 1090. See, also, Arouza v. Arouza, 670 So.2d 69 (Fla. 3d DCA

1996) (“...attorney’ s fees may be assessed in domestic cases against a party who
initiates a baseless cause of action which results in meritless litigation and the
unnecessary expenditure of fees...”).

The Fourth District Court of Appeal reached a similar result in Mettler v.

Mettler, 569 So.2d 496 (Fla. 4th DCA 1990). In that case, thetrial court assessed

feesand coststotaling $42,000 against theformer wifeasaresult of her inequitable
conduct and litigiousness during the proceedings. The former wife alleged error,
claimingthefeesand costsexceeded her ability to pay. Thecourt affirmed, stating:

Whilethe purpose of considering theparties financesin awarding
attorney'sfeesistoinsurethat both partiesarenot limitedintheir ability
toreceive adequate representation dueto disparatefinancial status, this
equitable principle must be flexible enough to permit the courts to
consider cases with special circumstances. Sandard Guaranty
Insurance Co. v. Quanstrom, 555 So.2d 828, 835 (Fla. 1990). A
party'sfinancial statusshould notinsul atethem from the consequences
of their conduct within thejudicial system. See generally Seinfeld v.
Seinfeld, 565 S0.2d 366 (Fla. 4th DCA 1990); Landersv. Landers, 550
S0.2d 554 (Fla. 5th DCA 1989); Meloan v. Coverdale, 525 So.2d 935
(Fla. 3d DCA 1988). Here appellant abused the system through
inequitable conduct which resulted in needlesslitigation and legal fees.
She cannot now avoid the consequences of that conduct by using her
diminished financial status as a shield. Rather than impermissibly
awarding the fee as a punitive measure, the award was based on the
additional work made necessary by appellant. The award serves to
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avoid aninequitablediminution of former husband'sshare of the parties
assets.

Mettler v. Mettler, supra, at 498. See, also, Sutter v. Sutter, 578 So.2d 788 (Fla. 4th

DCA 1991).

Prior to Rosen v. Rosen, supra, perhapsthe most widely cited opinion onthis

issue was Wrona v. Wrona, 592 So.2d 694 (Fla. 2d DCA 1991). In that case, the

partiesexpended marital assetsonwhat thecourt classified as"avoidablelitigation,"
which would ultimately have the effect of impairing the welfare of the parties four
minor children. Thecourt excoriated the attorneysand the court below for allowing
the litigation to get out of hand:

Sinceweauthorizethetria court to consider thecurrent financia
condition of the parties on remand, we discusswhat will surely bethis
couple'shiggest economic probleminthefuture. Theattorneys feesat
trial inthiscase approached $60,000. Post-trial attorneys feesmust also
be significant.

Thiscouplehasfour childrenthat need all the careand education
that money can buy. Nevertheless, this couple has spent--and our
system of divorce has permitted them to spend--roughly 50% of their
entiresavingson adivorcebattle over abig stamp collectionand ahouse
full of Hummel figurines. Unlessthe couplesellstheir collectionsto pay
their attorneys, it appearsthat either the attorneys must defer their fees
or thepartieswill ultimately beforcedtousevirtually all of theequity in
their children's homestead to pay for this Pyrrhic victory.

Admittedly, many peopleapproach divorcefrom avery emotional
perspective. Itisnot the purpose of our system of justice, however, to
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augment thoseemotions. Itisat best tolerablewhen our system allows
achildless, wealthy couple to engage in extended, expensive divorce
litigation, seemingly asaform of perverseentertainment. Seegenerally
Katzv. Katz, 505 S0.2d 25 (Fla. 4th DCA 1987). Itisentirely another
matter when our system allowsfamiliesto spend limited resourcesthat
are needed for the welfare of their children on avoidable litigation.

If the attorneys involved in this case had represented a
litigation-sophisticated business, they would have been required to
analyze the issues at the beginning of the dispute and develop a
cost-effective method to resolve those issues and end the dispute. The
busi nesswould have demanded an estimation of thefeesand costsand
asked for amethod to minimizethose nonproductiveexpenses. Florida's
familiesareentitledtolegal advicethat isassensibleand cost-effective
asthat given to Florida's corporations.

Although we believethis caseisthe great exception and not the
rule, itisan exampleof the stereotypeinvoked by thepublicto unfairly
discredit theentiremarital bar. Weare convinced that both the marital
bench and bar are strongly committed to an efficient and effective
system of divorce. Nevertheless, the system would sometimes work
withgreater efficiency if at the outset of adivorce proceeding the parties
understood the probable cost of the impending litigation and also
understood that, no matter who is ordered to pay the attorneys, the
paymentswill reduceeither marital assetsor futureearning capacity that
may be needed to pay child support or alimony. ...

Wrona, supra, 696-7.

Thelanguagein all of these opinionsdovetailswith thelanguage used by this
courtin Rosen. Inall of these cases, the appellate courts are extending Florida Stat.
861.16 beyond the rote need and ability to pay, and requiring the trial courts to

consider all equitablefactorsnecessary to do equity and justice between the parties.
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In Rosen, that meant denying thewife srequest for fees. In countless casesdecided
intheyears preceding Rosen, that often meant awarding feesto aspouse based upon
the other spouse’ slitigiousness or vexatious conduct. The opinion below isnot an
extension of Rosen. Rather, Rosen is aratification of the substantial body of law
which preceded it, but which did not directly apply to the specific facts before the
court when it authored that opinion.

Conversely, the Husband’ s reliance on Aue v. Aue, 685 So.2d 1388 (Fla. 1st

DCA 1997), ismisplaced. Auewasdecided afew monthsprior to the publication of

this Court’s opinion in Rosen, supra. That court did not have the benefit of this

Court’ s discussion of the broad range of discretion the trial court possesses when
considering arequest for fees and costs.

Further, the opinion only statesthat “[p]rior to theentry of final judgment the
former husband offered to pay...”* certain sums as alimony and child support. The
opinion doesnot statewhen that offer wasmade, and infact, thelanguage used | eads
to an inference that the offer was made after the conclusion of thetrial but prior to

the entry of thefinal judgment. That isamonumental distinction. In thiscasethe

SAue v. Aue, supra, at 1388.
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Wife offered, prior to the initiation of any proceedings, to walk away from the

marriage with no marital assets, minimal child support, and no spousal support or
award of feesand costswhatsoever. Sherepeated thisoffer during the proceedings.
Unlike Aue, this entire proceeding could have--and indeed should have— been
avoided.

Inany event, the Wifehereattempted, ingood faithandin substantial detriment
to her financial wherewithal, to leave this marriage with no marital assets. She
attempted toresolveall issuesby asking for nothing andleavingwithnothing. There
wasno possibility that the Husband could do better by litigating. All hecoulddowas
waste money. And that is precisely what he did.

More instructive and more compelling is the discussion contained in the

concurring opinion of Judge Polen in Oldham v. Oldham, 683 So.2d 579 (Fla. 4th

DCA 1996). In that case the court reversed the equitable distribution and also
remanded for aredetermination of the attorneys fees awarded to the wife. Judge
Polen, concurring specially, provided acogent analysis of the attorneys feeissuein
the context of an unreasonabl eregection of asettlement offer. Using an analysisthat

uncannily foreshadowed this Court's Rosen analysis, Judge Polen stated:
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| am also constrained to agree that the reversal of the property awards
requires usto reverse the attorney's fee award to thewifeaswell. But
for that, | would not only have affirmed the trial judge's award of a
portion of the wife's attorney's fees, but would endorse the method by
which he determined a reasonable fee.

Indoing so, | would emphasizethat in an appropriate dissol ution
case, as here, once the issue of entitlement to attorney's fees has been
determined utilizing theestablished " need and ability to pay" standard, the
trial judgemay consider whether litigation wasunnecessarily prolonged
by a party's unreasonable refusal to accept an offer of settlement, in
setting areasonabl e attorney'sfee. An appropriate case, as pointed out
by Judge Gross in his order (quoted in substantial part below), isone
where the only issues between the parties are economic issues. This
consideration is appropriate under several of the Rowe [v. Rowe, 472
$0.2d 1145 (Fla. 1985] criteria, including resultsobtained and thetime
and labor required.

In his Order Awarding Attorney's Fees, Judge Gross noted that
theformer husband madeapretrial offer to settle property issues, which
offer wasnearly $20,000 morefavorablethan theformer wife'sultimate
equitabledistribution award. After the settlement offer wasrejected, the
former wife'sattorneysexpended an additional 120 hourslitigating the
case. Primary physical custody of the parties child wasnever anissue.
In determining areasonablefeeto the former wife, the court therefore
sought to "impose economic sanity on thisfield by saying that at some
pointintimethewifehasto act responsibly and bear therisk of rejecting
reasonableoffersof settlement.” Inthisregard, Judge Grossconsidered
theformer wife'srejection of the morefavorable offer of settlementin
the context of theresultsobtained criterion of Rowe, and held theformer
wife responsible for 60% of her attorney's fees.

Oldhamv. Oldham, 683 So.2d 579, 581 (Fla. 4th DCA 1996), specially concurring

opinion of Judge Polen.
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Oldham, Rosen, and Wrona provide aroad map for thisissue. Thefact that
the Husband would have left thismarriage in afar better financial position had he
accepted the Wife'snumerous offersto settle cannot be seriously disputed. Nor can
it be serioudly disputed that the Wifedid not want to litigate. Ultimately, thisCourt
must ask: Why did thislitigation occur? Whowasresponsiblefor theexorbitant fees
that weregeneratedinthiscase? Thetrial court determined that theneither theWife
nor her counsel wereresponsible. TheWife, at all times, attempted to concludethe
proceedingswithminimal conflict. TheHusband, ontheother hand, litigated for the
soleapparent purpose of litigating, even though hehad nojusticiableclaimsand risked
exposing hisvaluabl e assetswhichwereacquired during themarriage. Accordingly,
the cul pable partieswere properly assessed responsibility for thewasteful expenditure
of fees and costs in this proceeding.

Pursuant to all relevant authorities, the Husband was properly ordered to
assume responsibility for a substantial portion of the Wife's fees and costs. That
determination should be affirmed.

1. THE TRIAL COURT HAS THE INHERENT

AUTHORITY TO SANCTION THE HUSBAND'S
COUNSEL FOR THE WIFE'S FEES AND COSTS.
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When a party brings afrivolous legal proceeding, societal resources—court
personnel andfacilities, judicial time, jury time—must be devoted to the proceeding.
Further, alegal proceedingimposescostsontheother party, includingtime, legal fees,
and insomecases, unwanted publicity.* Feeshifting statutesarehel pful,, but therelief
provided is often inadequate, incomplete, or technically unavailable.

Thereareseveral factorswhichjustify sanctioning lawyersin egregious cases.
First, lawyersareofficersof the court who havedutiesnot only to their client, but also
to the legal system. Imposing sanctions on lawyers for participating in frivolous
contentionsreflectsthe principlethat |awyershave obligationsbeyond their clients.
Second, thelawyer isnormally an active participant in the client’ sdecision making
process. I|mposing sanctions on both the lawyer and the client recognizesthisjoint
decisionmaking process. Indeed, with respect to certain tactical matters, thelawyer,
rather than the client, has the authority to make the decision. In these cases, the

lawyer properly bears responsibility. Third, in some cases, clients may not have

“Crystal, Limitations on Zealous Representation in an Adversarial
System, 32 Wake Forest L. Rev. 671, 680 (1997).
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sufficient assetsto satisfy any award of sanctions. Sanctionsdirected only against the
client in these cases would be insufficient to deter frivolous legal contentions®.
A.  The Sate of Florida recognizes the “ bad
faith” exception to the American Rule
regarding attorneys feesand costs.

Pursuant to Rule4-3.1, RulesRegulating the FloridaBar, an attorney “...shall
not bring or defend aproceeding, or assert or controvert anissuetherein, unlessthere
isabasisfor doing so that isnot frivolous, whichincludesagood faith argument for
anextension, modification, or reversal of existinglaw.” Thiscaserepresentsatotal
abrogation of that duty.

Fortunately, the trial court is not powerless when confronted with that
abrogation. Although Floridaadherestotheso-called“ American Rule” regardingthe

award of attorney’ sfeesin civil litigation, which providesthat attorneys fees may

only be awarded pursuant to acontract or statute, see, Arcambel v. Wiseman, 3U.S.

(3Dall.) 306, 1L.Ed. 613(1796), thisState al so recognizesthevari ousexceptionsto

that rule. The exception relevant to this proceeding is the “bad faith” exception.

°ld.
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The bad faith exception is a necessary concomitant of the inherent powers
doctrine. ThisCourt expressly acknowledged the breadth of that doctrinein Levin,

Middlebrooks, et al. v. U.S Fire Ins. Co., 639 So.2d 606 (Fla. 1994). See, also,

Rose v. Palm Beach County, 361 So0.2d 135 (Fla. 1978). This court applied the

doctrinein Walker v. Bentley, 678 S0.2d 1265 (Fla. 1996) (“thisCourt hasrepeatedly

found that the power of acourt to punish for contempt isan inherent onethat exists
independent of any statutory grant of authority and is essentia to the execution,

maintenance, and integrity of the judiciary”). See, also, Burk v. Washington, 713

S0.2d 988 (Fla. 1998).

TheThirdDistrict Court of Appeal recognized theinherent powersdoctrinein

Rodriguez v. Thermal Dynamics, Inc., 582 So.2d 805 (Fla. 3rd DCA 1991):

Thetrial court’ sorder of dismissal wasobviously entered
in the exercise of its inherent authority to manage and
control its docket. We respect that right and duty, and
observethat in the event of future substantial derelictions
by Rodriguez or his counsel to thwart or prevent the
progression of thiscase, thetrial court will beauthorizedto
exercise itsinherent authority to dismiss the action.

|d., at 806.
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InU.S SavingsBankv. Pittman, 86 So. 567 (Fla. 1920), thisCourt applied the

bad faith exception and reversed a final judgment of foreclosure. The Court also
awarded the party attorneys feeswhichwereordered to bepaid by counsel who had
engaged in unnecessary litigation subsequent to theentry of thefinal judgment. 1d.,
at 573. That caserepresented theearliest reported application of theinherent powers
doctrine in the State of Florida.

Althoughthedoctrineremained dormant for several decades, the Third District

Court of Appeal resurrected that exception in Sanchez v. Sanchez, 435 So.2d 347

(Fla. 3d DCA 1983). Inthat case, the court expressly held that the trial court has

theinherent authority to assessaparty'sattorneys feesand costsagainst the opposing

party'sattorney when that attorney has precipitated wasteful litigation. In Sanchez

supra, the court determined that the course of conduct pursued by counsel could not
have been authorized by theclient, asthe Code of Professional Responsibility (now,
the Rules Regulating the Florida Bar) requires an attorney to withdraw rather than

accede to arequest to pursue baseless, vexing litigation. 1d. at 349-350.

Over adecade later, in Patsy v. Patsy, 666 So.2d 1045 (Fla. 4th DCA 1996),

the Fourth District Court of Appeal alsofound aninherent power to assessattorneys
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feesagainst counsel for litigating in bad faith. In that case, the sanctioned attorney

filedamotionto disqualify opposing counsel, which resulted in afinding by thetrial
court that the motion had no factual basis and was filed solely for the purpose of
delayingthe proceedings. Thetrial court assessed attorneys feesand coststotaling
$1870. Id.

The Fifth District Court of Appeal applied the doctrine in Emerson Realty

Group, Inc. v. Schanze, 572 So.2d 942 (Fla. 5th DCA 1990). Inthat case, the court

reversed an order of dismissal and directed the trial court to impose on counsel a
reasonable fee incurred by the opposing party after the wrongful dismissal of its

lawsuit and the appeal. Morerecently, inLathev. Florida Select Citrus, Inc., 721

S0.2d 1247 (Fla. 5th DCA 1998), the court responded to the argument that counsel

may not be sanctioned unless heis held in contempt of court. The court stated:
Heiswrong. A trial court hasinherent authority to order an attorney,
who is an officer of the court, to pay opposing counsel’s reasonable
attorney’ s fees incurred as aresult of his or her actions taken in bad
faith.

Id., 1247.
The Third District Court of Appeal has actively enforced attorneys fees

awards entered pursuant to the inherent powers doctrine. The court applied the
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doctrinein Smallwood v. Perez, 735 S0.2d 495 (Fla. 3d DCA 1999), pet. rev. den.,

735 S0.2d 1287 (Fla. 1999); and Moakley v. Smallwood, 730 So.2d 286 (Fla. 3d

DCA 1999), pet. rev. gr., 741 So0.2d 1146 (Fla. 1999). See, also, Goldfarb v.

Daitch, 696 So.2d 1199, 1205 (Fla. 3d DCA 1997) (“...this case neverthelessfalls

under therulethat when an attorney actsin hisowninterest and not on behalf of his
client, the court may useitsinherent power to enter an attorney’ sfeesaward against
such an attorney torecover for theeffort involved in undoing or correcting theresults
of the unauthorized acts’).

Todate, the Second District Court of Appeal hasnot definitively addressed the

issue. American Bank of Lakeland v. Hooven, 471 So.2d 657 (Fla. 2nd DCA

1985), isinapplicableto thisproceeding. Inthat case, feeswere assessed against a
party, and not against counsel. Theopinion doesnot addresstheinherent authority of
the court to enter orders necessary for the administration of justice.

|srael v. Lee, 470 S0.2d 861 (Fla. 2nd DCA 1985), islikewisedistinguishable.

|srael, supra, dealt with an award of fees in an appeal, decided pursuant to the

prevailing party languagefoundin Rule9.400, Fla.R.App.P. Neither thisrulenor that

language are applicableto this proceeding. Thereisno reference anywherein that
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opinionto any misconduct or bad faith litigation that occurred in the appellate court.

Clearly, Isra€el, supra, isnot applicable to this case.

The First District Court of Appeal isaso inconclusive. Miller v. Colonial

Baking Co. of Alabama, 402 S0.2d 1365 (Fla. 1st DCA 1981), relied upon by Haber,
isinapplicable. Therewasno finding in that case that the sanctioned attorney had
engagedinbadfaith or unnecessary litigation. Theruleof law announcedinthat case
wasmerely ageneral statement describing the“ American Rule’ on attorney’ sfees,

with no discussion of the numerous exceptionsto therule. Theanalysisin Miller

supra, istoo limited to establish that court’ s position. The Third District Court of

Appeal interpreted these cases similarly in Moakley v. Smallwood, supra, at 287.

The sanction imposed in this case is completely justified by therecord. Itis
documented and undi sputed that the Wifewanted nothing morethanto get adivorce

and go her ownway.® Although shewas statutorily entitled to one-half of theactive

’The Husband's argument that the Wife's failure to disclose her financial
condition at the time that the initial offer was conveyed somehow justified the
proceedings below is specious. As the trial court observed, all he had to do
was send a letter stating that the offer was under consideration pending the
receipt of financial disclosure. Instead, the Husband chose to litigate.
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appreciationintheHusband'sretirement plansduring themarriage’, shewaswilling
towalk away with nothing. Further, pursuant to the statutory child support guidelines,
the Wifewas entitled to over $800 per month in child support.® All she requested,
however, was $50 per week. She did not want to go through the trauma of a
contested divorce, and she did not want to expend the funds necessary to pursueall
of her legal rightsupon dissolution. Shejust wantedtowalk away. But theHusband
and his counsel would not allow her that option.

This case represents the model of avoidable, unnecessary, and wasteful
litigation. From theinception, therewere no justiciableissues. Therewasno good
faith attempt to extend the limits of existing law. No argument was made for
modification of existing law. Therewasnever asuggestion that existing law should
be overturned. The Husband requested rehabilitative alimony, but offered no
rehabilitative plan. Herequested permanent alimony, but showed no need for spousal

support, and no ability onthe part of the Wifeto pay. Herequested $25,000in lump

"The appreciation of these assets due to the Husband's marital labor
exceeded $365,000. [R1. 435-436].

8This sum was reduced by the trial court because it expected
contributions from the Wife’s parents. [T8.605].
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sum alimony, but ultimately spent approximately $45,000 and cost the parties

cumulatively over $100,000 in feesand costs seeking that award. Doesit make any
realistic economic sensewhatsoever for the Husband to cashin a$40,000 retirement
plan in order to pursue a baseless clam for $25,000? Can this be classified as
anything other than frivolouslitigation? Isthetrial court powerlesswhen presented
with that evidence?

Thiswaslitigation for the sakeof engaginginlitigation, and appearsto belittle
more than an attempt by counsel to earn afee. Indeed, asthe tria court properly
stated over and over again, even if the Husband were to somehow prevail on his
alimony claim, hewould have been giving up--and, indeed, did giveup--far morethan
he could havegained. Hewasrisking nearly $200,000in assets, plusthe payment of
increased child support and the expenditure of additional attorneys' fees, for a
minuscule chance to prevail on what ultimately became--post-trial--a request for
$25,000 in lump sum alimony. Whether viewed in 20/20 hindsight at the end of the
case or at the inception of the proceedings, the conclusion is inescapable. This

litigation should never have occurred. Unfortunately, it did occur.
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Whether the Husband or his counsel bears greater responsibility for the

outrageous conduct of this case may never be known. In truth, it does not really
matter. The Husband'sattorney hasaresponsibility to counsel the Husband, and to
withdraw if the Husband insists upon pursuing frivolous litigation. There was,
apparently, atotal dereliction of that duty. Thereis no evidence in the record to
suggest that this duty was even minimally discharged.

Rather, the record shows that counsel sought and obtained numerous
continuances; engineered thedisqualification of the predecessor trial court judge; and
at all timesfailed or refused to transmit acounter-proposal to the Wife's settlement
overtures. This case was conducted by the Husband and his counsel in a manner
totally repugnant to theadmonitionsinWrona. Only the Husband'scounsdl, however,
can be expected to have read Wrona prior to embarking upon this strategy.
Accordingly, until an alternatefactual basisisdemonstrated, thetrial court properly
held the Husband and hiscounsel jointly and severally liablefor the unnecessary fees

and costs incurred in this proceeding.
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Apparently, theFloridaL egid ature agreed whol eheartedly with theanalysisof

the Third District Court of Appeal. Effective October, 1999, Florida Stat. 857.105,

now closely parallels that court’ s holding in this case. That statute now provides:

(1) Upon the court's initiative or motion of any party, the court shall
award areasonabl e attorney's fee to be paid to the prevailing party in
equal amountsby thelosing party and thelosing party'sattorney on any
claimor defenseat any timeduring acivil proceeding or actioninwhich
the court findsthat the losing party or the losing party's attorney knew
or should haveknownthat aclaim or defensewheninitially presented to
the court or at any time beforetrial:

(a) Was not supported by the material facts necessary to establish the
claim or defense; or

(b) Would not be supported by the application of then-existing law to
those material facts.

However, thelosing party'sattorney isnot personally responsibleif he

or she hasactedingood faith, based on therepresentationsof hisor her

client asto the existence of those material facts....

Application of that statute to these facts would have resulted in the same
outcome asthetrial court’ s sanction through the use of itsinherent powers. Asthe
trial court found, on ample evidence, there was no basis for the Husband' s claims.

Theproceeding wasfrivolousfromthebeginning. It wasavoidable, unnecessary, and

wasteful. Floridacourtsshould properly sanction counsel who engageinthat conduct.
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B. Imposition of sanctions against counsel in
this case is consistent with Federal and
Sate law decisions.

Theleading authority on inherent powersisRoadway Express, Inc. v. Piper,

447 U.S. 752, 100 S.Ct. 2455, 65 L.Ed.2d 488 (U.S. 1980). Inthat case, the United

States Supreme Court described theinherent powersof federal courtsasthosewhich
“are necessary to the exercise of all others.” The most prominent of these is the
contempt sanction, “which ajudge must have and exercisein protecting thedueand
orderly administration of justice and in maintaining the authority and dignity of the

court.” 447 U.S., at 764, 100 S.Ct., at 2463. The Court further explained that in

narrowly defined circumstances federal courts have inherent authority to assess

attorney’ sfeesagainst counsel inresponseto abusivelitigation practices. 447 U.S.

at 765, 100 S.Ct., at 2463.

Further, the Court recognized that the power of acourt over membersof itsbar
Isat least as great asit isover litigants. If acourt may tax counsel fees against a
party who has litigated in bad faith, it certainly may assess those expenses against

counsel whowillfully abusethejudicial process. 447 U.S., at 766, 100 S.Ct., at 2464.
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Asthe Court explained, thebad-faith exception for theaward of attorney’ sfees

isnot restricted to caseswheretheactionisfiledinbad faith. Bad faithmay befound
not only intheactionswhichledtothelawsuit, but alsointhe conduct of thelitigation.
Id. That is precisely what happened in this case.

The Supreme Court revisited the inherent powers doctrine in Chambers v.

NASCO, Inc., 501 U.S. 32, 111 S.Ct. 2123, 115 L .Ed.2d 27 (1991). Inthat case, the

Court explained that certainimplied powers must necessarily result fromthenature
of their institution, powerswhich cannot be dispensed with in a Court becausethey
are necessary to the exercise of all others. For this reason, Courts of justice are
universally acknowledged to bevested, by their very creation, with power toimpose
silence, respect, and decorum, in their presence, and submission to their lawful
mandates. These powers are governed not by rule or statute, but by the control
necessarily vested in courtsto managetheir own affairs so asto achievethe orderly

and expeditious disposition of cases. 501 U.S. 32, 23, 111 S.Ct. 2123, 2132.

The Court cautioned that because of their potency, inherent powers must be
exercised with restraint and discretion. A primary aspect of that discretion is the

ability to fashion an appropriate sanction for conduct which abuses the judicial
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process. Outright dismissal of alawsuit is a particularly severe sanction, yet it is
withinthecourt’ sdiscretion. Consequently, thelesssevere sanction of an assessment
of attorney’ sfeesisundoubtedly within acourt’ sinherent powersaswell. 501 U.S.

32, 45, 111 S.Ct. 2123, 2138.

Whileitiscertainly truethat some states have declined to adopt the bad faith
exception asaninherent power, there appear to be more statesthat have adopted that

rule. Indeed, in Johnston v. Arbitrium (Cayman |slands) Handels AG, 720 A.2d

542 (Del. 1998), the Supreme Court of Delaware affirmed afee award of over $1.6

million dollars based upon the bad faith exception to the American Rule.

In CEM of Connecticut, Inc. v. Chowdhury, 685 A.2d 1108 (Conn. 1996), the

Supreme Court of Connecticut reaffirmed itsadherenceto thebad faith exceptionto
the American Rule, and the application of that exception to counsel engaginginbad
faith litigation.

Likewise, in New Mexico Sate Highway and Transportation Dept. v. Baca,
896 P.2d (N.M. 1995), the Supreme Court of New Mexico recognized that bothtrial
and appellate courtsmust haveinherent authority toimposeavariety of sanctionson

bothlitigantsattorneysin order to regulatetheir docket, promotejudicial efficiency,
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and deter frivolousfilings. Id., at 1151. Thecourt upheldtheright of atrial courtto

award attorney’ sfeesin order to vindicateitsjudicia authority and compensatethe
prevailing party for expensesincurred asaresult of frivolousor vexatiouslitigation.

|d., at 1152.

Similarly, inWilsonv. Henkle, 724 P.2d 1069 (Wash.App. 1986), aWashington

appellate court held that a Washington court has the inherent power to assess the
liti gation expenses, including attorney fees, against an attorney for bad-faith litigation

conduct. 1d., at 1077. Thecourt recognizedthat thetrial court did not haveauthority

to conduct disciplinary proceedings, but nonethel esshad the authority and duty to see
to the ethical conduct of the attorneys practicing beforeit. Id.

Thesedecisionsdemonstratethat thetrial court’ sorder inthiscaseisentirely
consistent with the treatment of thisissuein federal and state courtsthroughout the
United States. Frivolouslitigationissubject to sanctions. Sanctionsincludean award
of attorney’ s fees, and that award may be entered against counsel for the litigious
party.

Finaly, it is appropriate to enter the sanctions in the case from which the

misconduct emanates. One of the purposes for sanctions is to make the offended
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party whole. That result cannot be guaranteed in bar disciplinary proceeding.
Moreover, that relief, if it comes at all, may be too late for the offended party.
Further, the offended party has no standing in a disciplinary proceeding. The
aggrieved party is reduced to the status of mere witness. Clearly, it is far more
efficient and fair to all parties that the sanctions be entered in the court and case
wherethefrivolouslitigation occurred, and by thejudgewho witnessed first hand the
conduct giving rise to the sanctions.

1.  THE PROCEEDINGS COMPORTED WITH DUE
PROCESS REQUIREMENTS.

Haber’ sclaim that the proceedingsinthetrial court did not provide himwith
dueprocessof law isentirely fraudulent. Thetrial court provided Haber withample
notice and at |east two separate opportunities to be heard. Asatactical matter, he
chose to avail himself of neither.

TheWifefiled amotion requesting feesand costs pursuant to both Florida Stet.

861.16 and Florida Stat. 857.105. That motion provided notice to Haber that an

award of feescould be entered against him, personally. Theversion of Florida Stat.
857.105 in effect at the time of the hearing specified that “ The court shall award a
reasonabl e attorney’ sfeeto be paid to the prevailing party in equal amounts by the
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losing party and the losing party’ sattorney...” Florida Stat. 857.105 (1995). When

Haber walked into that first hearing on feesand costs, he was already on notice that
an award of fees could be entered against him.

At theconclusion of that March 14, 1996 hearing, the court specifically advised
Haber that it was considering entering an award of fees against him based upon his
conduct in the proceedings. The court stated:

I’m considering awarding a part of these fees against counsel because

| think thislitigationwastotally uncalled for, and totally unnecessary, and

| don’'t know exactly who was responsible for carrying it on to this

extreme... [T7.156].

Haber received notice from the Wife, and from the Court. Any suggestion that he
wasnever on noticethat an award of feescould be entered against himisfallacious.

The court did not enter an order after that hearing. Instead, it scheduled
another hearing on May 23, 1996. Haber did not attend that hearing. At the
conclusion of that hearing, the court announced itsfindings and the substance of its
order. But the court still did not enter an actual written order.

Nonethel ess, Haber filed amotionfor rehearing. Thematter wasnot addressed

againuntil December, 1996. Still, nowritten order had been entered. On December

10, 1996, the court considered the motion for rehearing. Haber was provided an
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opportunity to be heard, but he instead relied on the attorney-client privilege as a

defense. Haber maintai ned the position that he coul d not excul pate himself because
hewas constrained by theattorney-client privilege. At notimeprior toor during that
hearing did he ever request an in camerahearing, ahearing before a special master
or other judicial official, or otherwise propose any meanswhatsoever to present his
testimony tothecourt. Instead, hemaintained the position that because he could not
divulge attorney-client confidences, no sanctionscould beentered against him. That
was the extent of his defense.

It wasonly after providing Haber two opportunitiesto be heard and nearly ten
months of notice that an award of fees could be entered against him, that the court
finally entered the order under review. During all of this time, Haber never once
requested an opportunity to testify, whether by proffer, by sealed affidavit, in an ex
parte proceeding, or otherwise. Accordingly, any alleged errorsin the procedures
utilized by thetrial court were not preserved for review.

Due processrequiresnoticeand an opportunity to beheard. It doesnot require

that the party take advantage of the opportunity to be heard. Florida Bar v.

Carricarte, 733 S0.2d 975 (Fla. 1999): Florida Bar v. Daniel, 626 So.2d 178 (Fla
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1993). Haber can make no credible claim that he was denied due process in this

proceeding. The sanctions were properly imposed, and should be affirmed.

CONCLUSION

Thiswas, asthetrial court stated on countless occasions, a case that should
never have occurred. The Wife offered more than the Husband could have ever
acquired in litigation. The Husband spent and caused the Wife to spend morein
attorney’ sfeesand coststhan hewaseven seeking fromtheWife. Family litigation,
just asin all litigation, must be approached with an eye toward settlement and a

consciousness of the economicimpact of the decisionsand strategiesbeng pursued.

Floridafamily law recognizesthe equitable nature of Chapter 61 proceedings.
Withinthat context, the assessment of feesagainst the Husbandisnot only authorized,
but mandatory. Thetrial court would haveabused itsdiscretion had it not entered an
award of fees against the Husband.

Likewise, Floridalaw also recognizes the duty of counsel to avoid frivolous
litigation. Throughthecourt’ sinherent powers, thetrial court hastheauthority tofill

intheintersticeswhen rules and statutes areinadequate. That power issubstantial,

48



CASE NO. 95,534

but theuseof itistightly circumscribed. It wasproperly usedinthiscasewhen, after
all of theevidencewasreceived, theabsol utely basel essposition and ludicrousclaims
of the Husband were demonstrated. Perhapsthe Husband could not be expected to
know that hisclaimswerewithout merit. But hisattorney should haveknown. And
if hedid not know, then he should have discovered that fact before $100,000in fees
and costswereincurred inthe proceeding. Thetrial court’ sexercise of itsinherent
power was fully justified under the facts of this case.
Thetria court'sorder awarding feesand costsshould beaffirmedinitsentirety.
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