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PRELI M NARY STATENMENT ABOUT REFERENCES

Thisis an appeal of thecircuit court's denial of Atwater's Rule
3.850 notion for postconvictionrelief. Ten of the fifteen clains
rai sedinthe noti on were summarily deni ed and t he rest were deni ed
after an evidentiary hearing.

The record on appeal conprisestherecordinitially conpiledbythe
clerk, and exhi bits whichwere admttedinto evidence at the evidentiary
hearing and referencestothis portionof therecordare of theform
e.g., (R 123). The exhi bits were not repagi nated for appeal purposes
and aresinplyreferredto descriptively; e.g., "Defense exhibit 3."
Ref erences are al so made tothe record prepared i nthe direct appeal of
t he appel | ant' s convi ction and sentence and are of theform e.g., (Dr.
123). The di rect appeal record al so cont ai ns deposi ti ons whi ch wer e not
repagi nat ed, and the fewreferences nade to themare cl early descri bed.

“Col lateral counsel” referstothelawers representing M. Atwater
i nthese postconviction proceedi ngs. Werethereis areasonto draw
attentionto counsel at thetrial for either side, they arereferredto
as “the prosecutor” or “defense counsel.” The phrase “evidentiary
hearing” refers tothe evidentiary heari ng conducted on Atwater’ s notion

for postconvictionrelief. Generally, the phrase “trial court” neans



the circuit court which presi ded over the defendant’ s trial, whereas
“l ower court” means the circuit court which presided over his

post convi cti on proceedi ngs.



REQUEST FOR ORAL ARGUMENT

M. Atwat er has been sentenced to death. The resol uti on of the
issuesinvolvedinthisactionwl!l therefore determne whether helives
or dies. This Court has not hesitatedto all oworal argunent in ot her
capital casesinasimlar procedural posture. Afull opportunityto
air theissues through oral argunment woul d be nore t han appropriatein
t hi s case, giventhe seriousness of the clainsinvolvedandthegravity
of the penalty. M. Atwater, through counsel, accordingly urges that

the Court permt oral argunent.
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CASE AND PROCEDURAL HI STORY

M. Atwater was i ndicted by the grand jury in Pinellas County,
Fl ori da, on Septenber 7, 1989 (Dir. 4-5). He was chargedwi th first-
degree nmurder in count | and arned robbery in count I1. Jury trial
commenced May 1, 1990. Asunmary of the facts adduced by t he St at e was

set out inthis Court’s opinionondirect appeal. Atwater v. State, 626

So.2d 1325 (Fla. 1993). Briefly, the defendant was convicted of
nmurdering the 64-year-old fiancee of his aunt by stabbing him
repeatedly. At the close of the four day trial, thejury found M.
Atwater guilty of all counts. (D r. 560-561). The penalty phase t ook
pl ace on May 16 and 17, 1990, and the jury rendered an advi sory verdi ct
of death. (Dir. 675). After hearing argunment on June 15, 1990, the
court sentenced M. Atwat er on June 25, 1990, to deat h on count | and
ten (10) years on count |1, sentences torunconcurrent (Dir. 716-718).
The trial court entered witten findings (Dr. 707-715).
Atimely direct appeal was filedand this Court affirned Atwater’s
convi ctions and sentences. Atwater 626 So.2d 1325 (Fla. 1993). The
United States Supreme Court denied certiorari on April 18, 1994.

Atwater v. State, 114 S. . 1578 (1994). Because M. Atwater's

convi ction and sent ence becane final after January 1, 1994, M. At water



was requiredtofile his notionfor postconvictionrelief withinone (1)
year pursuant to the new y-enacted Rul e 3.851. This Court granted M.
Atwat er an extension of tineinwhichtofile his postconviction notion.

(Atwater v. State, No. 76, 327, Order August 15, 1995). An Amended

3.850nmotionwas tinely filedon Cctober 13, 1995. The |l ower court’s
eventual denial of that notion is the subject of this appeal.

The notion for postconvictionrelief raisedtwenty four clainsfor
relief. Thelower court conducted a Huf f hearing! on May 15, 1998. By
order dated June 29, 1998, the | ower court summarily deni ed all cl ai ns
except (anmended) AaimVl and daimXVil. (R 226 to 242). After an
evidentiary hearing on these two cl ai ns conduct ed Sept enber 11, 1998,
the | ower court deni ed themas well. (R 364 to 367, order dated January
5, 1999).

Cainms V, VI, XI, XIll, XIV, XV, XVI, XVII, XVII1, XI X, XX
chal |l enged the i nposition of the death penalty inthis case. O aiml
was a di scovery i ssue. O aimll addressedrecord om ssions. d ains
LEE, TV, VI, I, T X X X, XX, XXIETT, and XXIVrai sed guilt phase

issues. Curul ativeerror was allegedindaimXX Inshort, thetrial

Huf f v. State, 622 So.2d 982 (Fla. 1993).

2



court granted an evidentiary hearing onafewguilt phaseissues and
deni ed an evidentiary hearing on any penalty phase issues.

The al | egati ons contai nedincollateral counsel’s challengetothe
deat h penalty are detailedinthe argunent portionof thisbrief. In
particular, daimX challengedtrial counsel’s failuretoinvestigate,
prepare and present mtigationinthe penalty phase. The record on
di rect appeal iscitedextensivelyinArgunent Il of thisbrief onthis
i ssue. The | ower court deni ed the request for an evi denti ary hearing
onthis point, notingthat collateral counsel had not pl ed t he names of
wi t nesses who woul d have been calledtotestify and findingthat the
background mtigati on describedinthe notionto vacate woul d have been
cumul ative tothe testinony of the psychol ogi st whotestifiedfor the
defense at trial:

The Court has revi ewed t he record and agrees with
the State's contention that defensemtigation
witness Dr. Merin, apsychol ogist, testifiedto
essential ly the sane i nfornation about defendant's
early lifeand famly situationas outlinedin
def endant' s cl aim Defense counsel al so presented
testimony fromDr. Merin and fromthree w t nesses
regardi ng def endant's al cohol use. The State
poi nts out that the def endant does not suggest
what ot her wi t nesses shoul d have been cal | ed by
t he def ense counsel totestifytomtigation. The
Court adopts the State's response as to this

claim and finds t hat def endant does not neet the
per f or mance conponent of Strickland v. Washi ngt on
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466 U. S. 668 (1984). Therefore, this ground has

no merit.
(R 234). Argument Il inthis brief points out inter aliathat the
background i nformation provided to the jury at trial through the
psychol ogi st was never presented as bei ng true, that the psychol ogi st
changed hi s t esti mony bet ween hi s deposi ti on and t he penal ty phase, t hat
the record does not reflect any but the nost m nimal background
i nvestigation, andthat ultimately the defense presentationinthe
penal ty phase di d At wat er nore harmthan good. It is only noted here
that the recordinthese proceedi ngs does not contai n any newevi dence
about def ense counsel s’ acts and om ssionswithregardtothe penalty
phase because the | ower court did not grant an evidenti ary heari ng on
this issue.

daimVl asoriginally pledaddressedtrial counsel’s concession

t hat Atwater was guilty of second degree nurder. At the Huff heari ng,
col l ateral counsel al so argued that defense counsel had prevented
Atwater fromtestifyinginhisow defense. Wththe permssionof the
court, Cai mVlI was subsequently anended to i nclude this additional
argunment. (R 214 to 218). ddaimXVlIl was a broad all egation of

i neffective assistance at the guilt phase whi ch addressed def ense



counsel ' s concession of guilt, failureto support the argunent that the
defendant was guilty of only second degree nurder with adequate
i nvestigation, preparation, and presentation, counsel’sfailureto
secure expert testinony supporting this theory, and failure to
comuni cat e wi t h At wat er about any of these i ssues. The |l ower court
took the viewthat all of these allegations wereinterrel ated, and t hat
t hey coul d, infact, have beenraisedinoneclaim (R 428). Asthe
| ower court characterized it at the begi nning of the evidentiary
hearing, “Essentially, we're dealing with clainms of ineffective
assistanceintheguilt phase of thetrial because of the Defendant’s
attorney conceding hisguilt tothelesser crinme and sone charges t hat
arise out of that.” Id.

Actual ly, the characterization of defense counsel’s actions as a
“concessi on” understates the event. The def ense | awyer who del i vered
t he cl osi ng argunent on behal f of M. Atwater actively urged a verdi ct
of second degree nmurder instead of nerely attacki ng the el enent of
premedi tation. Inthe postconvictionevidentiary hearinghe admtted
di spl ayi ng t he gruesone cri nme scene phot ographs at the point inhis
cl osi ng argunent where, in his paraphrase, hetoldthejury, “if this

isn’t an act of doingevil, malice, what is?” (R 489). Therecord on



di rect appeal al so shows t hat he argued agai nst nmansl aught er because,
he i nsi sted, the evidence supported anore serious crine. (Dr. 1461).

Atwater’ s trial defense |l awers were John Thor Wi te and M chael
Schwartzberg. They testifiedat theevidentiary hearing. M. Wite
general | y conceded that he had felt t he evi dence of guilt was strong,
t hat he expected the caseto goto apenalty phase, and that a “pitch”
was made tothe jury for second degree nurder inaneffort toavoidthe
death penalty. (R 439 to 447, 455).

M. Witesaidthat he agreed with the general principlethat the
def endant, not the |l awyer, has the final say on whether totestify or
whet her to concede guilt. (R 448). M. Wite said that he did not
renenber Atwater ever concedingguilt tohim (R 447). Healsosaid
t hat Atwat er had never expressed adesiretotestifyinthecasetohim
personal ly. 1d. Wen asked about t he extent of his discussions with
M. Atwater about these issues, the foll owi ng exchange took pl ace:

Q Doyourecall any discussions that you
had with M. Atwater about the deci sionto concede
guilt during the closing statenent?

A | do not.

Q Do you recall having any di scussi ons

with M. Atwater about hisright totestify onhis
own behal f?



A. | do not.

Q Doyourecall at anytineexplainingto
M. Atwater your role in the case?

A. | do not.

Q Doyourecall at anytineexplainingto
M. Atwater his legal rights at trial?

A. | do not.

Q Do yourecall making a statenent — or
that M. Atwater nade a statenent tothe detective
inthe case, as well as Dr. Sidney Merin, that he
had f ound t he body i n thi s case; that he was not
guilty and had found the body in this case?

A. |1 donot recall that, but it’s sort of
ringing a bell now that you' re saying it...

(R 448 - 449). On cross exam nation, M. Wite explainedthat M.
Schwart zberg had the prinary responsi bility toconfer with M. Atwater,
and t hat sone comuni cati on about t hese i ssues nay have occurred bet ween
t hem wi t hout his knowi ng about it:

A .Can | just clarify ny response to
that? It rray be hel pful to understand that during
thistrial, ny best recollectionisthat when we
divided wup responsibilities, Co- counsel
Schwart zberg was the — hi s responsibility was to
interact with M. Atwater and sort of | eave ne
al one so | coul d strategi ze and keep an eye on
t hi ngs, and so on and so forth.

So all I"'mtrying to say is during the
course of thetrial, nmy direct conversationsto



M. Atwater, tony recoll ection, were mninal. So
that’'s that.

Q Sowthinthe contact that you di d have,
he never di d express any conpl ai nt about t he way
t he case was goi ng?

A. No. | guess |I'mtrying to say maybe
sonet hi ng went on between hi mand Schwart zberg.

Q As far as you and him it did not
happen?

A. Exactly. That’s what |’ mtryingto get
to.

Q Do you have any know edge t hat anyt hi ng
woul d have happened between him and M.
Schwart zberg, for that matter?
A. | have no know edge of that.
(R 456, 457). M. Witedidrecall arecess after the cl ose of the
state’ s case where he may have had a di scussionw th his client about
whet her to testify, but he did not renenber anyt hi ng nore about it than
that it happened. (R 468, 469). The record does not contain any
col I oquy about the defendant testifying.
M. Schwartzberg said that his normal practice woul d have beento
di scuss these issueswith his client, but he al so saidthat he di d not

recall if such discussions took place specifically in this case:

A ... | can tell you that ny standard
practi ce now— and, granted, |’ ve done nor e t han
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two [capital cases] —is | don't, first of all,
make an eval uation until after |I’ve conpl eted
taking all the discovery.

At which point intine, | tell ny client,
thisiswhat | believethe State has, thisis what
| believeyour risks are, thisis what | believe
we may be able to do. And the decisionliesin
t hei r hands.

Q Doyourecall that theclient wishedto
testifyinthis case, or whet her or not he w shed
to testify in the case?

A. | do not recall.

Q Do you recall ever havi ng a di scussi on
about himtestifying in the case?

A. Do | have an i ndependent recol | ecti on?
Agai n, the answer tothat is no, | do not recall
havi ng a di scussi on wi th Jeff about that. But at
the time that we woul d have ei t her put testinony
on, rested or done what ever, we woul d have had a
di scussi on about that.

(R 476, 477).

Q Doyourecall at trial the portionwhere
the State rested and t here was a short recess to
di scuss whet her or not t he def ense woul d rest or
be calling any wi tnesses? Do you recall what
transpired during that recess?

A The answer is | do not have an
i ndependent recoll ection.



(R 478). Defense counsel didnot remenber nuch. On the ot her hand,
he did recall that Atwater had denied guilt, but that he had
nevert hel ess argued t hat At wat er was guilty of second degree nurder to
thejury. Duringthe evidentiary hearing, Schwartzberg was confronted
with portions of thetranscript of his closing argunent show ng t hat he
had unequi vocal | y and sonewhat graphi cal |y conceded Atwater’s guilt in
his cl osing argunent. (R 488). Instead of contendi ng that he and
At wat er had di scussed strategically admtting guilt to second degree
nmur der he suggested that the concession of guilt at trial was only nade
as an argunent in the alternative:

Q Wiat was M. Atwater’s desireinthis
case? Wat were his wi shes; do you recall?

A. The answer to that questionis | believe
originally Jeff toldus that he didnot kill Kenny
Smth. And again, it’s off the top of ny head.
And | recall because there were sone that we
per f or med concer ni ng sone st at ement s t hat he made
to us about potential alibis or placesthat he was
at the tine the crine was commtted that we
foll owed up on. So, | nmean, that’s the best that
| can recall.

Q |If the client stated that he was not
gui lty, then why woul d you concede guilt inthe
cl osi ng argunent ?

A Well, | thinkthat sonetines we argue in

the al ternati ve, whi ch may not be t he best way i n
theworldtoarguethat aclient i s not guilty;
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however, if you believe that the evidence
di scl oses — has proven beyond a r easonabl e doubt
that theclient isguilty, thenthe only thing
that he is guilty of is X or Y.

(R 487, 488).

* * *

...l think what you' re reading fromis ny
rebuttal argumnent.

Because after every argunment was nade,
i ncl udi ng t he argunent of the state attorney at
that point intime, | believedthat we argued what
was i nour client’s best interests, know ng what
we had coming up with Dr. Merin.
And | may wel | at that point —1 knowt hat
| stood there w ththe photographsinfront of the
jury, saying, if thisisn't an act doing evil,
malice, what is? And by definition, that’s
second- degree nurder. But that was ny rebutt al
argument .
(488, 489). The record on direct appeal does not bear out the
inplicationthat defense counsel didargue M. Atwater’ s positioninhis
first argument, and then responded to the state’ s argument by shifting
toan alternate theory of second degree nurder. Rather, the record
reflects that M. Schwart zberg addressed only t he theory of fel ony
murder duringthe first portionof his closingargunment, wthout any

reference tothe preneditated nmurder charge ot her thanto say that he

woul d address it after the state had its say. (Dr. 1425). The
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prosecutor comented on M. Schwarzberg’'s failure to address
premedi tated nurder inhis first closingargunment, andinthat context
toldthe jury that any contention that Atwater had not been present
woul d be “I udi crous” under the circunstances. (D r. 1445, 1452). M.
Schwar zber g t hen devot ed t he second portion of his closing argunent to
t he | esser included offense theory of defense. (Dir 1458 et seq.).
Thus, M. Schwartzberg, whether intentional ly or not, msrepresented hi s
conduct at trial when hetestifiedat the evidentiary hearing, and M.
Atwater’ s position as statedto his to his | awers, that he did not
conmt the nurder, was not presented to the jury.

M. Atwater testifiedat theevidentiary hearing. (R 507 to 532).
He said that he was twenty five yearsoldat thetineof histrial, had
atenth grade education, andthat he had not beenthroughatrial prior
tothis one; that his prior experience before acourt had beenlimted
to pl ea negoti ati ons and entering pleas. (R 507, 508). He saidthat
hi s attorneys had tol d hi mt hat they di d not want hi mto testify, that
t hey did not explainhisoptionsandrightswithregardtotestifying,
and that he did not know that he had the right to overrule their
decision on the matter. (R 508 to 511). In fact, he said that he

t hought if he had stood up i nthe courtroomand protestedthe way his
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attorneys were handl i ng t he case he woul d have been hel d i n cont enpt .
(R 515). Moreover, hesaidthat he hadtold M. Schwart zberg before
thetrial that hewantedtotestify, andthat if he had been permtted
totestify, he woul d have told the jury that he was not guilty. (R
510). He al so sai dthat there had never been a di scussi on bet ween hi m
and hi s attorneys about concedingguilt at any | evel, but that if there
had been a di scussi on he woul d have tol d t hem*® poi nt bl ank, no.” (R
513). The l ower court found that counsel’ s concession of guilt was a
legitimate trial strategy even wi thout t he defendant’ s know edge or

consent, expressly relying on McNeal v. Washi ngton, 722 F. 2d 674 (11t"

Ar. 1984); McNeal v. State, 409 So. 2d 528 (Fl a 5" DCA), rev. den., 413

So.2d 876 (Fla. 1982). (R 366, 367).

Wthregardtotheissue of the defendant’s not testifying, the
| ower court’s order denying postconviction relief contains these
findings of fact:

The Court finds that the testinony of the
defendant’s two attorneys shows that neither
attorney had an independent recollection of
i nform ng t he def endant t hat he coul d overri de
their adviceandtestifyinhis ow behal f. The
at t or neys descri bed t he def endant as acqui esci ng
totheir advicetoavoidtestifying. Nowaiver of
theright totestify was nade onthe record by the
def endant, and there is no record of the Court
conducting an i nquiry regardi ng such a wai ver.

13



The def endant did admt that he knewhe had t he

right totestify, but stated that he di d not know

he coul d overrul e hi s attorneys’ deci si ons and

testify on his own behal f.
(R 366). The |ower court neverthel ess found that insufficient
prej udi ce had been shown t o neet t he second prong of Strickl and and t hat
it was therefore unnecessary to address any deficiencies in
representation. I|d.

A timely notice of appeal was filed on January 21, 1999.

SUMVARY OF ARGUMENT

I n Argunent |, Atwater chall enges his trial counsel’s concession
of guilt andfailuretoallowhimtotestifyinhisiwndefense. The
| ower court granted an evidentiary hearing onthis and rel ated sub

i ssues and t hen deni ed rel i ef based on McNeal v. Wai nwight, 722 F. 2d

674 (11" Cr. 1984). Infact, the characterizati on of counsel’s acts
as a “concessi on of guilt” understates what actual | y happened. Tri al
counsel actively arguedin favor of a second degree nurder conviction
rather than nerely attack the elenent of preneditation. It was
precisely this distinctionthat was recogni zed by t he McNeal court, and
McNeal in fact requires that the | ower court’s denial of relief be
rever sed. Argurent |1 addresses ineffectiverepresentationat the

penal ty phase. The | ower court deni ed an evidentiary hearingonthis
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i ssue, either because the facts pl ed bel owwere curul ati ve or di d not
nmeet the second prong of Strickland. An exam nation of the record shows
that the facts presentedinmtigationat the penalty phase were not
presented as beingtrue, and that the additional mtigation pled by
col l ateral counsel therefore coul d not have been curnul ati ve t o anyt hi ng
because there was nothing for it to be cunmulative to. Mreover,
virtually every aspect of defense investigation, preparation and
presentationinthe penalty phaseisrifewthdeficiencies, andthe
overal | result was that the counsel’s presentationtothe jury didnore
har mt han good. An evidentiary hearing onthis issue shoul d have been
grant ed because t he prej udi ce was nmani fest —e. g. thetestinony of the
def ense star expert witness was a principle part of the prosecutor’s
cl osi ng argunment —t he reasons for counsel’ s acts and om ssi ons cannot
be determ ned by reference totherecord, and therefore the all egations
of the notionto vacate cannot be concl usively refuted ontheir face or
by the record.

The r enai ni ng ar gunent s present ed her ei n addr ess record om ssi ons,
prosecutorial elicitation of false and m sl eading evi dence and
unqual i fied opi niontestinmony, inproper juryinstructionsinthe penalty

phase, an undi scl osed deal with a state witness, thetrial court’s
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failuretofindmtigationexistingintherecord, M. Atwater’s absence
duringcritical stages of the proceedi ngs, failure of proof, erroneous
gui | t phaseinstructions, inproper argunent and voir dire, i nproper
aggravation, constitutionality of the death penalty statute, i nadequate
pretrial preparation by the defense, the cunul ative effect of these
errors, inproper introduction of gruesone phot ographs, actual i nnocence,
and failure to di scover and present i npeachi ng evi dence. These cl ai s
wer e summari |y deni ed, but an evi denti ary heari ng shoul d have been
gr ant ed because t hey cannot be concl usi vely refuted by references tothe
record and the court file in this case.
ARGUMENT |

MR ATWATER WAS DEN ED DUE PROCESS, AFAIRTR AL,

AN ADVERSAR AL TESTI NG AND EFFECTI VE ASS| STANCE CF

COUNSEL IN THE GUI LT PHASE OF THE TRI AL WHEN

W THOUT H' S CONSENT, DEFENSE COUNSEL CONCEDED MR

ATWATER S GUI LT, IN VICOLATION OF THE SI XTH,

El GHTH, AND FOURTEENTH AMENDIVENTS TO THE UNI TED

STATES CONSTI TUTION AND THE CORRESPONDI NG

PROVI SI ONS OF THE FLORI DA CONSTI TUTI ON.

This i ssue was pledindaimV of the postconvictionnotionfiled

on April 9, 1998. (R 17). Counsel was |l ater permttedtoanendthis
Claim and thelower court granted an evidenti ary heari ng under the

headi ng “d ai m17" of its prelimnary order. (R 230, 238). As noted

above, the |l ower court expressly reliedon MNeal v. Wi nwight, 722
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F.2d 674 (11th G r.1984) and McNeal v. State, 409 So. 2d 528 (Fla. 5th
DCA), rev. deni ed, 413 So.2d 876 (Fl a. 1982) inrejectingthe clai mthat
counsel ' s concessi on of guilt anounted to i neffective assi stance of
counsel . Al so as noted above inthe factual statenment of this brief,
t he characteri zati on of counsel’s argunment as a “concessi on” under st at es
what counsel actually did. M. Schwartzberg forcefully arguedin favor
of a second degree nurder convi ction, he di spl ayed gruesone cri ne scene
phot ographs to the jury whil e argui ng t hat the cri ne was one of nal i ce,
and he rej ect ed any consi derati on of mansl aught er because the facts
supported the nore serious of fense. Inshort, defense counsel argued
as woul d a prosecutor arguing for aguilty verdict i nasecond degree
nmurder conviction. Thereis adifference between nerely attackingthe
el ement of premeditation and actively arguing that the evidence provi ded
proof of the other el ements of the offense and therefore required a
conviction of second degree nurder. It is preciselythisdistinction
whi ch was cited by the federal court inaffirmng MNeal’ s convicti on:

MNeal clains the attorney's statenments anmount ed

toagqguilty plea entered without his consent,

relying on a Sixth Grcuit case, Wley v.

Sowders, 647 F.2d 642 (6th Cr.), cert. deni ed,

454 U.S. 1091, 102 S.C. 656, 70 L.Ed.2d 630

(1981). Wl ey is distinguishablefromthe case at

bar. There the attorney repeatedl y stated that his
clients were guilty of the of fenses charged, that
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t he state had proventheir guilt, but requested
that the jury showl eniency. Id. at 644-45. In
t he case at bar, McNeal was beingtriedfor first
degree nmurder. His attorney did not state that
McNeal was guilty of nmurder. |nstead, he stated
that "at best" the governnent had proven only
mansl aughter because they did not prove
prenmeditation. The majority of his defense case
centered around this proposition. Duringthe
trial, his attorney tried to establish a
sel f-defenseclaim Inviewof thetape recorded
confession played at trial, however, such a
defense did not play a central role.

MNeal v. Wi nwight, 722 F. 2d 674 (11th G r. 1984). Thus t he E eventh

Circuit recogni zed preci sely the point nmade here, that thereis a
di stinction between an af firnative insistent by def ense counsel that his
client isguilty of acrinmeincludedwthinthecrinecharged on one
hand, and an argunent criticizing the state’s case as “at best”
anounting to proof of alesser included offense. Therecordinthis
case shows that defense counsel’s argunent fell within the forner
category, and was t hus proscri bed by Wley. Thelower court’s reliance
on MNeal was not only m spl aced: infact thelower court cited a case
which requires that its failure to grant relief nust be reversed.
Duri ng hi s cl osi ng stat ement, def ense counsel repeatedl y conceded
M. Atwater's guilt (RL. 662-672, 704-712). These concessi ons i ncl uded,

inter alia, the follow ng:
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W' re not hidi ng anyt hi ng fromyou. W' re asking
you t o do your duty, to render the only verdi ct
that isfair andjust, andthat is as to Count One
of theindictrment, that Jeffrey Atwater is quilty
of Murder in the Second Degree .

* k%

This is an act of a depraved m nd regardl ess of

hunan | ife, done out of ill will, spite, hatred or

anevil intent. It istheonlyverdict that you

can return and do what you swore to do, do justice
(Dir. 1402) (enphasi s added). M. Atwater was not i nforned of defense
counsel's planto concede guilt. Had M. Atwater been so i nforned, he
woul d not have agreed to defense counsel's concession of guilt.
Def ense counsel ' s concession of guilt denied M. Atwater due
process, a fair trial, and a right to a jury verdict under the
Fourteent h Anendnent tothe United States Constitution. |n addition,
def ense counsel ' s concessi on of guilt denied M. Atwater effective
assi stance of counsel in violation of the Sixth and Fourteenth

Amendnents to the United States Constitution and the correspondi ng

provi sions of the Florida Constitution. Stricklandv. Washi ngt on, 466

U S. 668 (1984).
Def ense counsel ' s concession of M. Atwater's guilt resultedina
"conpl et e breakdown i n t he adversarial process whichresultedina

conplete denial of his right to counsel™ and thus constitutes
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i nef fecti ve assi stance of counsel. N xonv. State, 572 So. 2d 1336 (Fl a.

1990), citing cases, United Statesv. Gonic, 104 S. C. 2039 (1984);

seee.qg., Wleyv. Sowders, 647 F.2d 642 (6th Gr.), cert. deni ed, 454

U S 1091, 102 S. (. 656, 70 L. Ed. 2d 630 (1981) (petiti oner was deprived
of effective assistance of counsel when defense counsel admtted
petitioner's guilt, without first obtaining petitioner's consent tothe

strategy), cert. denied; Peoplev. Hattery, 109111. 2d 449, 488 N E. 2d

513 (I'I'l. 1985) (defense counsel is per seineffective where counsel
conceded def endant' s gui I t, unl ess the record shows t hat t he def endant

knowi ngly andintelligently consentedtothis strategy), cert. denied,

106 S. . 3314 ((1986); Statev. Harbi son, 315 N C 175, 337 S. E. 2d 504

(N C 1985) (it is per seineffective assistance of trial counsel where
counsel admts defendant's guilt w thout the defendant's consent), cert.

denied, 106 S. . 1992 (1986); see al so Harvey v. Duggger, 656 So. 2d

1253, 1256 (Fl a. 1995); Francis v. Spragqgins, 720 F. 2d 1190 (11th Gr.
1983).

Inthis case, thetrial court failedto conduct any i nquiry or
establishontherecordthat M. Atwater know ngly, intelligently, and
voluntarily consented to defense counsel's concession of guilt.

In counsel's opening, he told the jury:
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[T]his case is about relationships. It is
inmportant for you to listen to all of the
evi dence, and t hat evi dence wi || concern vari ous
rel ati onshi ps, the rel ati onshi p between Jeffrey
At wat er and Adel e Coderre, the relationship
bet ween Jeffrey Atwat er and hi s nat ural not her,
the rel ationshi p between Jeffrey Atwater and hi s
natural father. It will concerntherelationship
bet ween Jeffrey Atwater and Kenny Smth.

It isinportant for youtolistentothe evidence
concerning Jeffrey Atwat er and t hose peopl e, but
it isinportant for you alsoto listento the
rel ati onshi p bet ween Adel e Coderre and Kenny Smth
and the way that it affected Jeffrey Atwater.

It isinportant for youtolistentothe evidence
concer ni ng Janet Coderre and her relati onshipwth
Kenny Sm th. Because this case is about
rel ati onshi ps.

(Dir. 1012-1013). Counsel seened to have been preparingthejuryto
argue agai nst a finding of preneditation, either by acquittal or a
finding of second degree nurder. On closing, counsel argued:

Ladi es and gent | enen, thisis acase about nurder.
Pure and si npl e. Nobody i s goi ng t o stand bef ore
you and say t hat Kenneth Sm th was not nur der ed.
The evi dence before youis overwhel m ng, but the
guestionis degree. Isthat the act of a depraved
mnd with no regard for human |ife?

Ladies and gentlenen, the law gives you
alternatives. You nust deci de fromthe facts the
degree of nurder. M. Ripplinger made | i ght of
t he fact of Murder inthe Second Degree, but by
definition, that'swhat thiscrinmeis all about.
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It isan act of a depraved m nd, and it was done
out of ill will, hatred, spiteor anevil intent.

(Dir. 1459).

Ther e have been a | ot of things goi ng on during
the course of thistrial, back and forth between
the State of Fl ori da and t he Def ense, questi ons,
comrents, attacks, but it all boils downtothat,
pure and si npl e. W' re not hidi ng anything from
you. W' re askingyouto doyour duty, torender
the only verdict that is fair andjust, and t hat
isastoCount One of theindictnent, that Jeffrey
Atwater is guilty of Murder inthe Second Degr ee,
and as to Count Two of the indictnent, that
Jeffrey Atwater is not guilty as to robbery.

(Dir. 1459-1462). Wether counsel startedtrial withthe strategy of

argui ng f or second degr ee murder, 2 or whet her that deci si on was r eached

duringtrial, it isclear that at cl osi ng argunent counsel argued t hat

second degree was t he proper verdict. dventhat, counsel failedto put

on the testinony to substantiate his theory of second degree.

Counsel startedtrial bytellingthejurorsthis case was about

rel ati onshi ps but did not investigate sufficiently or seek expert

2Counsel

it was a legitimate trial strategy, it was without his client's

consent.
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assi stance that coul d have very effectively expl ai ned t he dynam cs in
this famly that could have |ed Jeff Atwater to commt such a crine.3

Experts in several cases, nental health, substance abuse, and
social work were avail able and would have testified as to the
dysfunctional dynamcsw thinthisfamly -- hownani pul ati ve Adel e was,
howJeff's sense of | oyalty to her stemred for hi s negl ect ed upbri ngi ng
and hi s exagger at ed and of t en m sper cei ved sense of duty. Wiere these
factors are considered in context with Jeff's difficulty in
under st andi ng t he subt | eti es of rel ati onshi p, conmuni cati on and t he
worldat large, it isnot difficult toseethat his actions stemred from
i mpul se, fromhis need to protect his "nom"

Counsel 's failuretothoroughly investigatethistorturedfamly
hi story and to secure appropri ate experts nmeant that this vi abl e def ense
t heory was conpletely lost. There can be no strategic reason for
failing to investigate the chosen theory of defense. Wthout
i nvestigati ng counsel didn't knowwhat was avail abl e t hat coul d have

been prevent ed.

3Under si gned counsel is not conceding M. Atwater's guilt at any
| evel but is only pointing out since trial counsel's theory seened to
be second degree, he failed by not putting on the avail abl e evi dence
to support it.
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Counsel alsofailedtoobject to M. Atwater not being present at
critical stages throughout the proceedi ngs, including depositions. In
fact counsel conducted the majority of depositions before they even net
their client. It isdifficult tosee howthey wouldknowwhat to ask
wi t hout even di scussingtheir client's account of events. Their client
coul d have proved i nvaluable to chall enge sone of the w tnesses
credibility.

Def ense counsel ' s concession of guilt, w thout his consent, denied
M. Atwater his fundanental right to have the issue of guilt or
i nnocence presentedtothe jury as an adversari al i ssue. Absent such
an adversarial testing, M. Atwater's convictionis unreliablein
vi ol ation of the Si xth and Fourteenth Anendnents tothe United States
Constitution and the corresponding provisions of the Florida
Constitution.

Def ense counsel ' s concession of guilt undermnedthereliability
of M. Atwater's convictionfor first degreenurder. Asaresult, M.
Atwater's death sentence i s tainted and unreliabl e because his penalty
phase jury relied upon his unconstitutional convictioninviolation of

t he Sixth, Ei ghth, and Fourteenth Amendnents to the United States
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Constitution and the corresponding provisions of the Florida

Consti tution.
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ARGUMENT | |
THE LOAER COURT ERRED BY FAI LI NG TO GRANT AN
EVI DENTI ARY HEARF NGON MR ATWATER S CLAI MTHAT HE
WAS DEN ED THE EFFECTI VE ASSI STANCE OF COUNSEL AT
THE PENALTY PHASE OF H'S TRI AL.

M. Atwater was deni ed the effective assi stance of counsel at the
penal ty phase of his trial, inviolation of the sixth, eighth, and
fourteenth anendnents. Trial counsel failedto adequately investigate
and present mtigationandfailedto adequately challengethe state's
case. Trial counsel was rendered ineffective by actions of the
prosecutionandthetrial court. Defense counsel was al soineffective
infailingtorequest thetime and resources to adequately investigate,
prepare and present mtigating evidence. M. Atwater was deni ed an
adversarial testing and therefore his death sentence is unreliable.

This issue was pled in Caim Xl of Atwater’s notion for
postconviction relief. The avernents under this claimincluded a
bi ographi cal history of the defendant. The State responded:

DEFENDANT does not suggest what ot her w t nesses
shoul d have been put on the stand concerning
mtigation fromintoxication.

DEPENDANT' S addi ti onal information about his
background presented in this Caimis not

significantly different as to showthat it woul d
have made a difference in the outcone.

26



(R 83). The lower court ruled:

The Court has revi ewed the record and agrees with
the State's contention that defense mtigation
witness Dr. Merin, apsychol ogist, testifiedto
essentially the sane i nfornation about defendant's
early lifeand famly situationas outlinedin
def endant' s cl ai m Def ense counsel al so present ed
testimony fromDr. Merin and fromthree w t nesses
regardi ng def endant's al cohol use. The State
poi nts out that the def endant does not suggest
what ot her wi t nesses shoul d have been cal | ed by
t he def ense counsel totestifytomtigation. The
Court adopts the State's response as to this
claim and finds that def endant does not neet the
per f or mance conponent of Strickl and v. Vashi ngt on.
466 U. S. 668 (1984). Therefore, this ground has
no merit.

(R 234). Thelower court then deniedthis clai mwthout granting an
evidentiary hearing.

The noti on for post conviction relief contains the foll ow ng
bi ogr aphi cal account whi ch m ght have been devel oped and present ed at
an evidentiary hearing:

Jeffrey Lee At wat er was born on Decenber 24, 1963,
i nahospital in Southington, Connecticut. Dueto
ci rcunst ances beyond his control M. Atwater's
father had never nmet or seen Jeffrey Atwater.

Jeffrey and his nother lived in Plainville,
Connecticut, asmall factory town that frowned on
illegitimate children andteenage not hers. They
recei ved publ i c wel f are assi st ance and noved from
one snall townto another inthe Plainville area.
On Decenber 11, 1965, Jeffrey's sister, O oceann
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At wat er, was born. Her father Ronal d Nol an never
marri ed her not her and was a snal | part of their
lives.

Atwat er' s not her, nowhad two childrentoraise
and support on her own. She was unskilled and
unable to provide for them They were

i nadequately cl othed and enotional ly deprived.

Ms. At wat er began wor ki ng as a cl eani ng wonman at
a fuel conpany that was | ocat ed next to her hore.
M. Atwater's nother dated vari ous nmen, and when
t hey di d not showup for a pre-arranged dat es she
woul d drink gin to drown her sorrows.

At age three, Jeffrey was taken to a hospital
because of constant nose bl eeds t hat woul d not
coagul ate. This condition had continued for a
year before he recei ved nedi cal attention. Wen
he appear ed bef ore a physi ci an he had bl ack and
bl ue marks on his chin and other parts of his
body. He was di agnosed with Von WI I ebrand
Syndronme and an Upper Respiratory Infection.

When Jeffrey entered el enentary school he was
pl aced in "special reading" classes. He had
difficulty grasping concepts and required tutori al
hel p. Wat i s nowknown i s that Jeffrey has ADD,
Attention Deficit Disorder with a particul ar
| anguage based | earning di sability. This kind of
disability causes one to msunderstood the
i nformati on he recei ves. Peoplewi th ADDand in
particular withalearningdisability suchasthis
oftentune out theworldandreact toit fromthe
"disinformation.” Little wonder that Jeffrey
| acked sel f - confi dence and was unabl e t o f ocus or
concentrate onthe subj ect matter bei ng present ed
in class.

I n 1968, Atwater's not her becamne pregnant with her
thirdchild. Thistinme shemrriedthechild s
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father. Jeffrey's step-father began to physically
and enotionally abuse him

I n 1974, Jeffrey's younger sister was hit by a car
whi | e crossing the street near their hone. She
was hospitalizedwthafractured skull and pl aced
onarespirator. Two days | ater her not her had
the respirator renoved and she died. Jeff was
di straught over hi s young si ster's death. Wen he
went to his nother for confort she responded to
hi m by saying "Now there's one |l ess nmouth to
feed."

When Jeff entered hi gh school he devel oped an
interest inathletics and joinedthe football team
and participatedincross country running. He was
forcedto |l eave his athl eti c endeavors because of

hi s econom ¢ situation. He found ajob and gave
his mother fifty dollars aweek tocontributeto
the fam|ly's expenses.

Still | ookingfor enotional support and confort
Jeff attended a local church and began to
participateinits youthservices program H's
not her di d not approve of the Pastor at the church
and the rel ati onshi p he and Jef f devel oped. He
of ten had Jeff join himand his famly for dinner.
The Past or descri bed Jeff as one of the "wal ki ng
wounded. " Jeff had been abused and abandoned and
screanmed out for attention. He responded to
si npl e human ki ndness as an ext raordi nary act and
woul d devel op strong | oyal ti es to who ever was
kind to him

When t he Past or was transferred out of stateto
anot her church Jeff was again left on his own
wi t hout a support system Hsrelationshipwth
hi s not her had det eri orat ed and he was f or ced out
of her hone and into the | ocal Sal vation Arny
facility. Hewas eighteenyears oldat thetine.
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He continued t o attend hi gh school hopingto be
abl e to graduate. He began to dri nk and use drugs
whi ch onl y exagger at ed hi s enoti onal probl ens. He
sought counseling to cope and overcone his
addi ctions but his financial problensinterfered
wi th any consistent care.

The mtigation w tnesses offered by defense
counsel did not properly and fully explainthe
i ssues surroundi ng def endant' s i ntoxi cati on. Four
of the five witnesses presented were state
w t nesses, w th the only non-state defense w t ness
being Dr. Merin. Moreover, defense counsel's
failuretoobject tinmelytoprejudicial statenents
nade by M. Painter (R 1602) further denonstrates
his ineffectiveness.

CR 24 to 27. Thus, collateral counsel was prepared to show

1. Poverty.

2. Lack of a father and, later on, a bad father figure.
3. IIlegitinmacy and comrunity opprobrium

4. A nomadic famly lifestyle.

5. Enoti onal deprivation as a child.

6. Al cohol abuse by his nother.

7. Physi cal and enoti onal abuse.

8. Learning disorders and retention in school .

9. Gief over the death of his sister.

10. Drug and al cohol addiction

11. Early potential denonstrated by his participation in

30



school athl etics, econom c support for hisfamly, churchactivities,

vol untary associ ati on wi th a beneficial nmal e rol e nodel, and vol untary

counseling, all of which were curtailed by his nother and poverty.
Such evi dence of fam |y background and personal hi story may be

consideredinmtigation. Stevens, 552 So.2d at 1086; Brownv. State,

526 So. 2d 903, 908 (Fla.), cert. denied, 488 U.S. 944, 109 S. C. 371,
102 L. Ed. 2d 361 (1988). Thus, there exi sted nonstatutory mtigating
evi dence whi ch coul d have been presentedto thetrial court, but which
was not due tothe ineffectiveness of trial counsel. Potential for
rehabilitationwas arecognized mtigator at thetine of Atwater’s trial

and appeal . Brown v. State, 526 So.2d 903 (Fl a. 1988). The potenti al

for rehabilitationconstitutesavalidmtigatingfactor. Francisv.

Dugger, 514 So. 2d 1097, 1098 (Fl a. 1987); Vallev. State, 502 So. 2d 1225,

1226 (Fl a. 1987); see al so Songer v. State, 544 So.2d 1010, 1011-12

(Fla.1989) (mtigation found in, anong other things, unrebutted
evi dence t hat def endant experi enced positive change and sel f -i npr ovenent
whil e inprison; and def endant was adaptableto structured prisonlife);

cf. Carter v. State, 560 So.2d 1166, 1169 (Fl a. 1990) (defendant's

anmenabilitytorehabilitationconsideredafactor inreversingjury

override). Evidencethat a defendant is acaringfamly person was al so

recogni zed mtigation, e.g. Caruthers v. State, 465 So.2d 496
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(Fla.1985), as is evidence that M. Atwater had a good enpl oynent

hi story and posi tive character traits, see Fead v. State, 512 So. 2d 176

(Fl a.1987); McCanpbell v. State, 421 So. 2d 1072 (Fl a. 1982) citedin

Hol sworth v. State, 522 So. 2d 348 (Fl a. 1988); as wel | as evi dence of

church activities, MRaev. State, 582 So.2d 613 (Fl a. 1991); and t hat

he devel oped and evi denced strong spiritual and religi ous standards.

Id. Lack of afather figureisamtigator, Sinclair v. State, 657

So. 2d 1138, (Fl a.1995), asis enotional deprivationas achild. See

Hall v. State, 614 So.2d 473 (H a. 1993) (Barkett, C J., dissenting), and

evi dence of a | earning disorder, Mdxrgan v. State, 639 So.2d 6, 14

(Fla.1994).

Al t hough the lower court expressly agreed with the state’s
argunents insumrarily denyingthisclaim therecordis not entirely
clear on what the State argued and what the court agreed wth.
Col | ateral counsel presentedtwo factual mattersinthisclaim 1)
bi ogr aphi cal or “background” mtigation, and 2) intoxicationat thetime
of the offense. The state’s observationthat Dr. Merin did provide
mtigating evidence at thetrial, and that additional evi dence woul d
t heref ore have been nerely cunul ative, was addressed only to the

i ntoxicationissue. (R 83). That was the point at whichthe State
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not ed t hat t he def endant’ s noti on di d not al | ege t he nanes of addi ti onal
witnesses. Id. Wthregardtothefirst natter, famly and background
mtigation, the State only argued that the “addi ti onal information”
presentedinthe clai mwuldnot sufficetoalter the outcone of the
result. Id. Inother words, the State appearedto concede that the
cl ai mhad present ed addi ti onal information, but argued that it did not
neet t he second prong of Strickland, while thelower court appearedto
bel i eve that the facts pl ed i n the postconviction notion didnot present
new i nformati on and were nerely cunul ative to Dr. Merin's testinony.
Be that as it may, the questionis whether the pl eadi ngs rai se of
i ssues of fact which coul donly be resol ved at an evi denti ary heari ng.

This Court’s opinionin Gaskinv. State, 737 So.2d 509 (Fla. 1999)

speaks t o a nunber of i ssues presentedinthis case. Oneisthe point
t hat t he def endant does not need to pl ead t he nanes of witnesses in
order to survive an argunent that his postconviction notion is

insufficiently pled. 1d. 513, n. 10, citingVallev. State, 705 So. 2d

1331 (Fla. 1997). The l ower court did not have t he benefit of Gaskin
when it issuedits order. It is not clear whether or not the | ower

court basedits decisiononthe failure of collateral counsel toli st
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t he nanmes of w t nesses who woul d be avail abletotestify to background
mtigation, but if it did it erred.
At trial, the only argunent nade by def ense counsel withregardto

background mtigation was as foll ows:

Lastly, giventhe history that this man gaveto

Dr. Merin, ahistory that —and eval uati on t hat

Dr. Merin thought was significant enough for you

all to contenplate and give what wei ght you

t hought was appropriate, given all of his

background of nofather, | won’t repeat it, I'm

sure you can renmenber the details, this man was a

product of that. Gvenall that, isit nowonder

t hat no one was here i nthe penal ty phase t o speak

up for hin
(Dir. 1815). In other words, defense counsel did not argue the
exi stence of any mtigating bi ographical facts at all, other thanto
belittlethemas details. Infact, this “presentation” of background
mtigation was only an excuse for not presenting it.

| f anyt hing, the State argued t he def endant’ s background as a

nonst at ut ory aggr avat i ng ci r cunst ance nor e t han def ense counsel ar gued
anything about it at all. The first thing the prosecutor said in
penal ty phase cl osing argunent was:

Menbers of the jury, Jeffrey Atwater’s not her

didn’t dothis. She’s not responsiblefor this.

Society didn't dothis. Societyis not responsible

for what happened to Kenny Smth. Jeffrey Atwater
is responsible for what happened to Kenny Smth.
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You returned in the first part of this phase a
unani nous verdi ct i ndi cati ng he was absol utely
gui lty of Murder inthe First Degree and robbery
of Kenny Smth, and because of his responsibility,
because of the aggravationinthis case andthe
lack of mtigation in this case, it is his
responsibility to die for his actions.

(Dir. 1770). The prosecutor then di scussed Dr. Merin’s testinony while
soundi ng the responsibility thenme and said:

These are character disorders. These are
reflectedinalifestylethat he has chosen, from
t he many deci si ons he has had t o make over the
course of his Ilife. From childhood, from
adol escence, through adul t hood.

(Dir. 1772, -3). The legality of the prosecutor’s remarks is
guesti onabl e:

| cannot agree with the majority that it was
perm ssiblefor the Statetotell thejury that
t he appellant's entire case for mtigationwas
"the nobst aggravating factor of all" in
det er m ni ng whet her appel | ant shoul d be sent enced
todeath. This assertion constitutes aviolation
of this Court's consistent and repeated
adnoni tions that the only matters that may be
asserted inaggravation arethose set out inthe
deat h penalty statute. G ossman v. State, 525
So. 2d 833 (Fl a.1988); Floyd v. State, 497 So. 2d
1211 (Fl a. 1986); Drake v. State, 441 So. 2d 1079
(Fla.1983); Purdy v. State, 343 So.2d 4
(Fla.1977). Ajury can hardly be expected to
engage in a reasoned process of balancing
aggravationand mtigationwienit has beentold
by the State that it can and should add the
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defendant's evidence of mtigation to the
aggravati on si de of the scal es, especi al | y when
this assertionisgivenlegitimacy by thetrial
court's rejection of an objection.

Moore v. State, 701 So. 2d 545, 552 (Fl a. 1997) (Anstead, J., concurring

inpart and dissentinginpart), cert. denied, -- US. --, 118S. Ct.
1536, 140 L.Ed.2d 685 (1998).

Def ense counsel shoul d have obj ectedto t he prosecutor’s use of
background mtigati on as a nonst at ut ory aggravati ng circunstance. In
this regard, defense counsel was al soineffectivefor failingto object
when t he prosecuti on made the foll owi ng flatly i nproper remark during
penal ty phase cl osing argunent:

| guess there coul d be nore horri bl e deat hs t han
this, but_can you inagi ne a worse way t o end your
life? Look at the final position he was found,
his hands, his final -- final gasps of life,
agony, bl ood under his fingernails asif he was
hol ding his face or his throat, left there

bl eedi ng t o deat h on t he fl oor of hi s own house,
hi s own bl ood.

(Dir. 1789). [ Enphasi s added.] This argument was i nproper. Bertol otti
v. State, 476 So. 2d 130 (Fl a. 1985) (such vi ol ati ons of the "ol den Rul e"
agai nst placingthejuryinthe positionof thevictim and havi ngthem

imaginetheir painareclearly prohibited); Garronv. State, 528 So. 2d

353 (Fl a. 1988) at 358-59 &n. 6 (Fla.1988) (statingthat "gol den rule"
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argunent s whi ch i nject enotionandfear intojury deliberations are
out si de scope of proper argunent). This point was not preserved by an
objection, and this Court has already found that another clearly

i nproper use of a nonstatutory aggravating circunstance (| ack of

renorse) was harmess error inthis case. Atwater v. State, 626 So. 2d
1325 (Fl a. 1993). Neverthel ess, theissue of i neffective assi stance
counsel has not been before this Court, and the overall pattern of
prosecutorial overreachi ng and def ense counsel’s failureto act i s
rel evant to that issue.?

Most inportantly, the state’ s argunent and the | ower court’s ruling
onthisissue are both based on a fal se prem se. As noted above, the
St at e appears to have argued t hat fam |y background m ti gati on was
“addi tional” evidence, but that thefailuretointroduceit was non
prej udi ci al , whereas the | ower court appears to have summari |y deni ed
t hi s aspect of the claimonthe groundthat it was cunul ativetothe

testinmony of Dr. Merin. Both positions overl ook the fact that this

“E.g., Harvey v. Dugger, 656 So.2d 1253, 1257 (Fla.1995)("“A
nunber of Harvey's other penalty phase clains relating to
i neffectiveness of counsel do not appear to be such as woul d warrant
relief under the prejudice prong of Strickland v. Washi ngton, 466
U S 668, 104 S.C. 2052, 80 L.Ed.2d 674 (1984). However, the
cunul ative effect of such clainms, if proven, m ght bear on the
ultimte determ nation of the effectiveness of Harvey's counsel.)
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evi dence was never presentedtothejury as beingtrue. Infact, both
def ense counsel and Dr. Merin did just the opposite.
Dr. Merin' s penalty phase testinony regardi ng At wat er’ s background
was introduced to the jury with the foll ow ng exchange:
Q ...l want you to take your tinme and
tell thejury what was involvedinthis so-called
presented history, what you |earned, what
significanceit had, what the sources were, al so,
if you would, please.
A Yes. The presented history is
essentially that, that is what heistellingne.
What he is telling me may or not be factual.
(Dir. 1658). Dr. Merin further testified:
... There’s certainfacts you do rely upon, such as
hi s age and bi rt h dat e and sone ot her condi ti ons,
but gi ven ar eas where you coul d shade t hi ngs or
incline things or |lean things and he has the
discretiontodoso, this type of personality wll
do that.
(Dr. 1703). Inother words, both def ense counsel (“so-called presented
history”) and Dr. Merintoldthe jury that the facts presented were
bei ng were not being offered as thetruth, and Dr. Merin as muchas told
thejury not to believethem This manner inwhichthistestinmony was

i ntroduced was consi stent with basic | aw governi ng expert w t ness

testimony injurytrial settings other than a capital penalty phase and
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counsel may have felt it necessary tointroduce Dr. Merin’ s testinony
this way in order to forestall an objection:

As arul e, experts may express opi ni ons drawn from
datathat itself may not be adm ssi bl e. Robi nson
v. Hunter, 506 So.2d 1106 (Fla. 4th DCA), rev.

deni ed, 518 So.2d 1277 (Fl a.1987); Bender v.

State, 472 So.2d 1370 (Fla. 3d DCA 1985); §
90.704, FHa. Stat. However, an expert's testinony
may not be used nerely to serve as a conduit to
pl ace ot herw se i nadm ssi bl e evi dence before a
jury. Hungerfordv. Mathews, 511 So. 2d 1127 (Fl a.

4t h DCA 1987); Smithsonv. V.MS. Realty, Inc.,

536 So.2d 260 (Fla. 3d DCA 1988); 3-M
Cor por at i on- McGhan Medi cal Reports Di vi sion v.

Brown, 475 So.2d 994 (Fla. 1st DCA 1985). See
al so Ehrhardt, Florida Evidence 8 704. 1 [at 569
(1998 Edition)].

Kelly v. State FarmMiutual , 720 So. 2d 1145 (5'" DCA 1998); al so, Dept.

of Corrections, State of Fla. v. WIlians, 549 So. 2d 1071 (Fl a. 5th DCA

1989); R ggins v. Mariner Boat Wrks, Inc., 545 So. 2d 430 ( Fl a. 2d DCA

1989); Smthsonv. V.MS. Realty, Inc., 536 So.2d 260 (Fla. 3d DCA

1988); 3-MCorp. - McGhan Medi cal Reports Div. v. Brown, 475 So. 2d 994
(Fla. 1st DCA1985). Fla. Stat. 8921. 141, on t he ot her hand, expressly
permts hearsay in capital penalty phase proceedi ngs:

I n t he proceedi ng, evi dence nay be presented as to
any matter that the court deens rel evant tothe
nature of the crine and the character of the
def endant and shal | include mattersrelatingto
any of the aggravating or mtigating ci rcunst ances
enuner at ed i n subsections (5) and (6). Any such
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evi dence whi ch the court deens t o have probative

value may be received, regardless of its

adm ssibility under the exclusionary rul es of

evi dence, providedthe defendant i s accorded a

fair opportunity torebut any hearsay stat enents.
(Id. Fla. Stat. 1990). Thus, counsel appears to have provided
i neffective assistance due to a m sunderstandi ng of applicable
evidentiary | aw. Counsel’s testinony about thisissueis unavail abl e
because the | ower court di d not grant an evidentiary hearingonthis
claim Any specul ationthat counsel may have presented this evi dence
inthe fashion he di d because of a strategi c deci sion would nerely
hi ghl i ght the point that there exi st i ssues of fact whi ch need to be
addressed in an evidentiary hearing.

Wthregardto famly background or personal history mtigation,
thisisnot |ikeacasewere trial counsel presented sone evi dence and
coll ateral counsel clains that it was not enough. Rather thisis acase
wher e no such evi dence was presented as beingtrue. Infact, tothe
extent that it was presented, it was present ed by t he def ense as bei ng
fal se. Wiatever mtigating val ue the i nformati on had was sabot aged by
bot h def ense counsel and by Dr. Merin by the way it was presented.

Li kewi se, thelower court’s rulingthat this evidence was cunul ativeto

Dr. Merin’ s testinonyisinapposite, because there was no substantive
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evi dence to be cumul ati ve to. Mreover, as noted above, the prosecution
was then able to use Dr. Merin' s testinony about background and
character against the defendant, essentially as a nonstatutory
aggravating circunstance. It should al so be noted here that the
appear ance of these facts onthe record regardl ess of howt hey were used
or presented denonstrates that def ense counsel was aware that this
avenue of mtigation existed, but the way the i ssue was presented (or
not presented) by defense counsel shows that it was not adequately
i nvesti gat ed and prepared. |ssues such as why def ense counsel di d not
present background mtigati on, whet her there were strategi c reasons for
t aki ng t hat cour se, whet her def ense counsel nade any effort inthat
direction and if so how nmuch, defense counsel’s understandi ng or
m sunder st andi ng of evidentiary lawas it appliestothe penalty phase
of acapital case andthe use of expert testinony, the extent of def ense
counsel ' s awar eness of what Dr. Merin was goi ngto say onthe stand, and
soon, all renain nysteries because the | ower court deni ed t he request
for an evidentiary hearing on this claim

Wen Dr. Merindidtestify about the defendant’s famly history,
he di d not have nmuch t o say about it, and counsel’s questi ons di d not

hel p the defense cause:
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A. Andfinally, as | indicatedinthe body
of my report, M. Atwater had experienced
significant enotional trauna as he grewup. There
was an abusi ve and depri vi ng not her, virtual ly no
significant maleinhislife, anunber of nmal es
who wer e knowi ngl y i nvol ved i nappropriately wth
hi s not her, poor school i ng, the early devel oprent
of a subst ance abuse configuration, and fewsolid
resources, stuff that’s inside anindividual that
makes up a good character.

(Dir. 1697).

Q Ckay. Doctor, you have descri bed
someone wi th a significantly deprived background,
and soonand soforth, andthe jury’ s heard your
own wor ds and t hose of M. Atwater’s through you.
Isit possiblethat some ot her person who grewup
in, we'll say, anidentical environnment, would
have cone out of the neat grinder, soto speak,
very much different than ny client, M. Atwater.

A. 1t’ s possible, but giventhe nature of
hi s background, it would have been kind of
difficult todoso. This type of deprivationis
somewhat different fromthe ki dwho grows upina
war, reasonable famly that’s entirely broke,
livesinabadendof town, that sort of thing, or
even t he youngst er who has sone i nternal assets
but whose father is a drunk ad never hone, or
beats t he not her, or the nother is out workingin
a |l aundry, whatever, and then he decides he's
goi ng t o make sorret hi ng of hi nsel f and noves al ong
inschool andinlife and does i ndeed do sonet hi ng
wi th hinsel f. Many of those ki ds turn out to be
pretty good.
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But given this background, | think the
cruci al elenment is, he had noidentity. He had no
ideawho heis. Hestill doesn’t knowwho he i s.

Q Howcanthat lead uptothis, where we
are today?

A He follows no rules, he's an
opportuni st, he’ s hedoni stic, he’sinpul sive. He
doesn’t nuch car e about soci al val ues or soci al

rules. He'll follow a social rule if it also
happens t o neet hi s own needs, but if it doesn't,
he’ Il go his own way.

Q Wwell, Doctor, you’ ve tal ked about M.

At wat er as bei ng hedoni sti c, someone who acts on

i mpul ses, sonewhat i mmat ure fromt he st andpoi nt

t hat he does what the hell hewants to do it when

he wants to do it, right.
(Dr. 1698, 1699). Defense counsel went onto ask Dr. Merin whet her the
def endant’ s “personal ity di sorder” was of his own naki ng, or whet her it
was t he product of his external environnent (Dir. 1699). Dr. Merin said
it was a function of both. (Dir. 1700).

The breakdown i n t he def ense presentation of mtigation, tothe
extent it ever got startedin thefirst place, began beforethetrial.
M. Wite, the nore experienced of the two defense | awyers, recal | ed at
the evidentiary hearing that he felt the evidence of guilt was

overwhel m ng and t hat expected the caseto gointo a penalty phase. (R

433). Therecordreflects that def ense counsel were appoi nted soneti me
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on or before Decenber 19, 1989 (dir. 25) and that a confi dential expert
nment al heal t h advi sor (Dr. Merin) was appoi nted January 11, 1990, (Dr.
337). On April 26, 1990, a fewdays before the scheduledtrial, defense
counsel filed a notion for continuance stating:

3. Counsel for the Defendant i s not prepared
for the penalty phase in that:

a. Various notions are pendi ngwhichif
granted will allowthe defense to spend public
funds t o secure copi es of phot ographs, to travel
out-of-statetoinvestigate potential penalty
phase wi t nesses, toretain a pol ygraph expert to
exam ne t he Def endant, and to pay for deposition
transcriptions.

b. Counsel has now tnesses |isted for
penal ty phase. Counsel needs additional tineto
i nvesti gat e whet her the Def endant’ s not her (Iiving
i n Texas) and t he Def endant’ s brother (livingin
Connecti cut) constitute viabl e def ense wi t nesses
for penal ty phase and t o det er m ne whet her t hese
rel ati ves knowof ot her potential w tnesses or
information for use in penalty phase.

(Dir 446 - 7). At a hearing held on this notion, defense counsel
described the status of his preparationfor the penalty phaseinthe
foll ow ng terns:
What concerns ne t he nost, however, is the
first portion of ny notion to continue, which
deals with our inability or our lack of
preparationat thispoint intimefor the penalty

phase. Now, of course, | do anticipate apenalty
phase, because of the, as | sai d before, anount
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andthe quality and quantity of evidenceisfairly
overwhel mng that this, in fact, was a first
degree nmurder case. So we are expecting to go
into penalty phase.

Now, this particul ar def endant, your Honor,
this is over sinplification, but | think it
satisfactorily illustrates the point. This
particul ar def endant is al nost |ike atransient.
| conceded helivedinthis areafor aperiod of
time, and soonand soforth, but inour efforts
to |l ocate peopl e in Pinellas County and near by
envi ronment s, peopl e t hat woul d speak up on behal f
of this man for penal ty phase, cone up a bi g zero.
| mean, all the peopl e t hat he has suggest ed don't
have anyt hi ng good t o say about hi m So we have
cone upwith aconplete blank |ocallyinterns of
peopl e that m ght speak on his behal f.

| then reached out and spoke t o hi s brot her
who lives in Connecticut in the hopes that he
m ght personal | y have sonet hi ng he coul dtestify
tointernms of mtigation during the penalty
phase. |'mhopi ng that he m ght do t hat or t hat
he m ght be able to tell me other sources of
informationthat would beinitiation. He has been
ext remel y guar ded over t he phone, and | just don't
knowwhat ot her approach | coul d take to hi mas a
sour ce, other than to go see hi mi n Connecti cut
nysel f, fly up and conduct an investigationthere,
because he still resides, the brother does, inthe
so-called hone town of the defendant, as |
under stand the situation.

So, | nmean, he m ght be able to say, "This
i s where the guy went to school, or these were his
teachers, or these were his cl osest friends." He
m ght be abl e t o devel op ot her areas of mtigating
information, evenif hehinself isunwillingto
speak up i nthat fashi on on behal f of hi s brother.
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Sothat isanareathat | am infact, very keen
on exploring for penalty phase, and it's
i nconcei vabl e that | coul d do that under the tine
constraints as they now exi st.

Secondly, I'veindicatedinny notionthat
a simlar source needs to be investigated, and
that i s the defendant' s nother. Sheresidesin
Texas, and she has no phone nunber, that we have
access to, at | east, and so | have been unableto
tal k to her on the phone t o see wher e she st ands
on this.

However, M. R pplinger, fromhis sources,
i ndicates tone —and at thi s point, | don't have
any reason to suspect that his informationis
incorrect, but he'stoldnmethis norningthat the
not her i s inthat group of peopl e that does not
want to speak out or help out in terns of
mtigationinthe penalty phase. So |l cannot tell
you as | speak that thisis aviablesituation,
but | thinkit's certainlyincunbent uponneto
explore it. She is the natural nother of the
def endant i nthe case. And we don't havetineto
do that either.

Most i nmportantly, fromny perspective, is
the fact that nonths ago, early January, |
bel i eve, we had a confidential expert appoi ntedto
evaluate this particul ar defendant. And during
that periodof time, uptotoday' s date, | have,
onaregular basis, tunneledinformationtothis
psychol ogi st, Dr. Merin. He has indicatedto e
t hat he has not even seen t he def endant yet, and
again, | didn't chall enge hi mon t he phone and try
t o put hi mi n an awkwar d posi ti on of focusi ng ny
energies ongettingthejob done. Heindicated he
will see ny client on Friday.

46



Let nme say this about that topic, your
Honor. Back in the seventies, | won a capital
case on aninsanity defense, okay? Prettyrare
event. 1989, just last year, | prevailedina
ki dnapi ng/ aggr avat ed battery case, and so on and
soforth, utilizingthe defense of insanity. |
believe in '88 or '89, on arape case, | got a
departure sentence downward wutilizing a
psychol ogi st inmtigation of potential penalty
after ny client was convicted. Again, in a
capital case, just |ast year, thejury recomended
life, and | assure youit was sol ely based upon
the testinony of the psychol ogi st.

So | am famliar with dealing wth
psychi atrists and psychologists in this type
offsetting. And ny procedurethat |'ve devel oped
over the yearsisto givethat psychol ogi st every
concei vabl e pi ece of information, the good and t he
bad, everything, so that he can get a true and
honest eval uati on of t he def endant i nthe case,
and that's the course of action|'ve been taking
in this case.

If we get a deposition, he gets the
deposition. |If we get a policereport, he gets
it. If weinterviewour client, hegetsit. So
when he i s subj ected to cross exam nation, there
is no excuse for him not to be aware of
everyt hing, from photographs to the Medi cal
Exam ner's report, and so on and so forth.

Inaddition, it is ny customwhen | get a
psychol ogi st or psychiatrist inthis kindof a
setting to nmeet withthem totalk tothem to
pressure them to beat onthem to point out areas
t hey’ re overl ooki ng, to poi nt out areas they need
to work on, and. to really get themto do a
pl enary, professional, across-the-board job,
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especially inadeath penalty case, and | amdead
in the water in this particul ar case.

There i s no possi bl e way t hi s psychol ogi st
isrunningtothejail toget thisjobdone, and
t hat was not his charge. He was charged with
doing tests, with sittingwith this guy, with
nmeeting with ne, to devel op everything in the
wor | d concei vabl e about this client sothat | can
under st and what inthe worldwent oninthis case.

THE COURT: |f | understand you correctly,
there's not athought of aninsanity defense, but
to have t he psychol ogi st speak in the penalty
phase.

MR WHTE | don't knowif he will cone
back and say, "Your guy's bonkers."™ Nunber one,
| ' mgrasping for straws to begin w th. Nunber
two, | believe aconfidential expert shoul d be
undertakenin every nurder case. They probably
are. I'mnot tryingto act likel'mcertain on
that issue. It is conceivablehe'll cone back and
say that thisguyisreallycrazy, and| say that
because this crine is a really bizarre crine.

| knowt hat we have sone di scovery, andt he
State's aware of it, of course, to suggest that
thisis apreneditatedrobbery on sonebody, that
he went torob this victimjust to get his noney
because he had sone ki nd of a drug habit, or was
j ust greedy or sonething. | mean, that's possi bl e,
and there' s evi dence t o suggest that's t he case.
But, Judge, this sixty-some-year-oldvicti mhad
hi s pants pul |l ed down to his knees. H s genitals
were exposed in this case. That's a bizarre
t hi ng.

The fact that ny client went and told his
relatives and his friends afterwards al | about it
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and tol d t hemt hat he wi shed he could do it again
tothis sanmevictim the fact that the def endant
has tol d ot hers that his aunt that |lives|locally
was real | y hi s surrogat e not her and she i s dati ng
the decedent and he was unhappy with the
rel ati onshi p between his aunt —hi s nomas he
woul d cal | her —and t he decedent, that this was
hi s notivating factor, that he was getti ng sone
kind of a revenge for their relationship is
certainly bizarre, at best, in part, because
everyone el se says that he didn't have t hi s ki nd
of relationship with this woman.

Qur client — can't get into confidenti al
communi cations at this juncture, but everything he
tell s us about this offense doesn't nake sense
relative towhat we perceivetobethetruefacts
of the case. H s caval i er appearance i n cust ody,
hi s caval i er approach to thi s whol e t hi ng suggest s
tonmethat he's got the potential — ' mconvi nced
t here' s sonet hi ng very, very psychol ogi cal | y wong
with this man. To suggest to you that he's
schi zophrenic i s anot her thing. |'mnot prepared
to make that assertion, but | dothinkthere' s got
to be sonething there for our psychol ogi st to
di scover. But now, he's tryingto cover hinself,
soto speak. | don't want to speak for him but
he's rushing through a job that should take
anot her one hundr ed hours, two hundred hours of
[ abor, and | don't think there's any way, andit's
all comngtogether at onetinmewthjust acouple
of days left.

(Dir. 1896 - 1902). The notion was denied, (Dir. 448), and tri al
conmmenced May 1, 1990, afewdays later. Inshort, the defense had not
done anything to prepare for a penalty phase prior tothe guilt phase

trial. Therecord beforethis Court does not contai n any ot her direct
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account of defense counsel’ s investigationand preparationof mtigation
because the | ower court did not permt an evidentiary hearing onthe
i ssue.
Dr. Merinwas deposed after thetrial but before the penalty phase.
At that time he was asked about the contact he had had with Atwater’s
| awyers and his famly:
Q (By M. Ripplinger) Do you have any
pl ans to do any additi onal tests on M. Atwater,
or do any additional interviews with hinf
A No.
Q Have you interviewed — you ve
probably spoken to either M. Wiite or M.
Schwart zbur g, and you sai d you’ ve spokentothe
def endant. Have you i nt ervi ewed anybody el se on
this case?
A No. | haven't even tal ked to them
| may have tal ked t o — maybe M. Schwart zbur g,
sonmebody on t he t el ephone, but very briefly, not
even enough to take — to nmake notes, but | have

not spoken to anybody el se.

Q And have you spoken to anybody in
Atwater’s famly?

A No.

Q Have you revi ewed — seen any
letters that he has witten to his nother?

A No.
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Q O any nother — any letters his
not her has witten about this case?

A No.
(Oir. 607). Becausethelower court deni ed an evi dentiary hearing, the
only information on this record about defense preparation for the
penalty phase is the notion for a continuance due to |ack of
preparation, Dr. Merin' s deposition, and the penal ty phase itself. Thus
what evi dence thereisonthis recordshows that defense counsel did
littl e or nothing by way of factual investigation or preparation of
background or fam |y history mtigationat any time other thanto get
Dr. Merin appointed and to | eave hi mto hi s own devi ces. Thi s issue was

specifically pled at Aai mX, paragraph 2 of the postconviction notion.

(R 24). The State cited Mendyk v. State, 592 So. 2d 1076, 1079 (Fl a.

1992), Breedlove v. State, 692 So. 2d 874, 877 (Fl a. 1997); and Robi nson

v. State, 707 So. 2d 688 (Fl a. 1998) i n support of its contentionthat
“ DEFENDANT" S addi ti onal informati on about hi s background presentedin
thisdaimisnot significantly different as to showthat it woul d have
made adifferenceinthe outcone.” (R 83). Wilethe defendantsinthe
cases cited by the Stateultimately were deni ed rel i ef on an adver se

prejudi ce analysis, it i s notabl ethat both Breedl ove and Robi nson were
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deci ded on arecord created by an evi denti ary heari ng onthe very i ssue

in question and Mendyk was allowed |l eave to file a new 3.850 notion.
Dr. Merin’s opi nions changed subtly but i nportantly after he found

out that Atwat er had been convi cted. He changed his story. The only

way to get the flavor of this point isto consider his deposition at

sone | ength and t hen conpare it to his testinony at the penal ty phase.

Early oninthe deposition, when asked questions involvingtheterns

“antisocial” and “borderline personality,” he said:

Q So you're saying you believe hi mto be
nore of a Borderline Personality Disorder with
traits of the antisocial?

A. Yes. And | say that |argely because
he’ s had problens with rules and the | aw, but
thereis —there’ s sonuchinhimto suggest the
poor judgnent, the labile enotions, theinadequate
rearing, probl ens he’s had t hroughout hislife,
the enotional instability, behavioral instability,
difficulty maintaining a job, difficulty
mai nt ai ni ng good i nt er personal rel ati onshi ps.
That is nore consistent wth Borderline
Personal ity Di sorder than with an Anti soci al
Personal ity D sorder per se.

Anti soci al Personality D sorders are not
necessarily persons who use poor judgnent, or
per sons who have t he t ype of di sorgani zationin
their judgnment or intheir upbringingthat this
man has. An antisoci al personality may be a very
brilliant Mafia menber, or somne peopl e may even
refer to MIliken as being an antisocial
personal ity, even t hough much of his |ife much of
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his behavior is very well organized, very
appropriate and so on.

So an antisocial personality is not
necessarily — does not necessarily havethe type
of di sturbanceintheir make-up as does thi s nan.
(ODir. 611). Wileneither descriptionisparticularlyflattering, the
description of an antisocial personality as potentially abrilliant
mafi a nenber i s considerably |l ess mtigatingthanthat of aborderline
personal ity as one who, because of his background, is unabl eto cope
with life.

Early inthe deposition, whileDr. Merinstill believedthat the
trial had not commrenced, and t hat he m ght be cal | ed by t he def ense i n
the guilt phase, he stuck with his story:

MR. SM TH: You’re assumi ng t hat he m ght
not have doneit, but you' re al so assum ng, based
upon hi s statenents to you, that he just wal ked in
t here, stood over the body and wal ked out?

THE DEPONENT: That is correct.

MR SMTH Wuldit change your opi ni on at
all if youweretoldthat bl oody footprints were
f ound bot h near t he body and i n ot her parts of the
house, which is —

THE DEPONENT: |’msorry?

MR SM TH: — which is in direct

contraventionto what hetoldyou, that he di d not
wal k around t he house.
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THE DEPONENT: | don’t think | woul d change
ny opi ni on. The type of personality he has woul d
lend itself to being deceptive if — and he’s
bri ght enough to knowthat if he admttedto ne
t hat he had wal ked el sewher e and t her e wer e bl oody
foot prints observed el sewhere, that that certainly
couldinplicate hi mfurther. He woul d havethe
type of nentality would be norelikelytodenyit
if it were self-serving enough.

(Dir. 625). Shortly thereafter, Dr. Merin was advised that the
def endant had been found guilty:

Q Ckay. Wll nowthat theverdict isin
as to the guilt phase —

A. Excuse ne, has there been a trial
al ready?

MR, RI PPLI NGER: He was found gui | ty about
a week and a half ago.

THE DEPONENT: |’ mnot even awar e of t hat.
Yeah.

MR VWH TE Ckay. That was the guilt phase.

THE DEPONENT: Ckay. |’ mnot even awar e of
that. | thought it was com ng up sonetinethis
week, and then | would be testifying —

Q (By M. Wiite) Penalty phase is
com ng up. Okay? So nowl!l thinkit’'s fair to
assune t hat they, having found hi mguilty of First
Degree Murder, that he was, in fact, guilty of
First Degree Murder. Does that hypothetical,
maki ng t hat assunpti on now, does t hat i npact upon
the —inyouestimtionuponthe validity of your
eval uation or your findings?
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A No. Not at all. Again, because the
t ype of personality he has, as |’ ve said, had we
known who and what he was al | about ten years ago,
we coul d have al nost predi cted t hat he was goi ng
to be in sonme significant trouble with the | aw

Q Al ong the sane |ines, assumng, if
you woul d, that he was | yi ng t o you when he sai d
t hat he went in and found t he body and hastily
retreated and soonandsoforth, if, infact, he
was | yi ng when he nmade t hat descri ption of the
events, does that fact change any of your findi ngs
or your valuation [sic] of hin®

A No. No.
(Dir. 642, -3). Thereafter, Dr. Merin maintai ned bot h t he substantive
trut h about hi s account of the defendant’s background and hi s own val ue
as a mtigation wtness:

Q Ckay, Again, just for your personal
opi nion, |I’m not suggesting that this would
necessarily be adm ssi bl e i nto evi dence, but do
you think all of the things that you know about
M. Atwater do, infact, constituteamtigating
factor, albeit a non-statutory one?

A. Yes. It would be —

* * *

Q Howwoul d you pl ace these factors, on
the mtigating side or the aggravating side?

A. | would pl ace these onthe mtigating
side clearly. | think that there is enoughin
this man’ s background to warrant havingit heard
by ajury. Wether they accept it as sonething
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mtigating, that's goingto be entirely upto
them but | do believethat it’s enough. It’s not
just ahit or mss sort of thing, thekidtrips
and fell and his nother didn’t take himto the
hospi tal when he was a kid, or he fell off his
hobby hor se and hi s daddy scol ded him and that’s
about the extent of it.

You have here a man who grewup in, and |’ ||
repeat the phrase, a terrible, terrible
background. He had not hi ng goi ng for him He had
noidentity, and as we energe into adult life,
identityis exceptionallyinportant. W haveto
knowwho we are, where we’re frominterns of our
psychol ogi cal background, and we have t o have sone
— sone pl an for oursel ves, some under st andi ng of
t he val ues of soci ety and howwe rel ate to t hose
val ues. This man never really had that. He just
ki nd of rocked al ong and exi sted.

Q But if you were a one-man jury, you
woul d consi der these to be mtigating?

A. | woul d consi der, yes. |’ve had —-1"ve
eval uat ed 350 hom cides in ny career, and this
t ype of background woul d be one of the types t hat
| wouldwant ajury tohear. | don't see anything
inthestatutory mtigating factorsthat | could
accept, but gi ven this background, | thinkthey
ought to hear it.

* * *

BY MR SM TH:

Q Wuuld that be enough for you to vote
life as opposed to death?

A | think so.
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(Dir. 649, 659). Dr. Merin did talk briefly about antisoci al
characteristics sonme nore in the deposition, in fact he said that
“anti soci al personality” woul d be an aggravating factor inthis case
until one understood whereit canefrom (D r. 651, -2). Nevert hel ess,
he did not address the distinction between his use of the terns
borderline and anti soci al, nor was he asked to do so, nor did he alter
his earlier statenent that the his concept of a borderline personality
woul d fit the defendant better than anti soci al personality. Likew se,
he mai ntai ned t hat the defendant’ s “terrible, terribl e background” was
a fact and that it constituted a mtigating circunstance.

A coupl e of days | ater at the penalty phase, as not ed above, the
defendant’ s “terrible, terribl e background” was not presented as fact.
| f anything, it was present ed by def ense counsel and by Dr. Merin as a
self serving lie, and defense counsel repeatedly belittled its
significance. Also, Dr. Merin now decided that Atwater had an
antisocial, rather than borderline, personality disorder:

[What we’re dealingw this a behavioral problem
that i s a behavioral disorder, that is adisorder
wherei n he does have control of his thought
processes, can nmake deci si ons, can nake choi ces
but whose lifestyleis oftenin disagreenent wth

t he general social norm w ththe main streamof
soci al thinking. There s adisdain for soci al
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val ues on the basis of the manner in which he
answered this exam nati on.

(Dir. 1645, -5).

Q It suggests a significant or m ni mum
behavi oral disorder.

A. A significant behavioral disorder.

(Dir. 1649).
* * *
But what we find here was t hat he was hi gh
onascalereferredtoas the PDscale. W used
torefer toit as the psychopathi c devi ate scal e

(Dir. 1651).

Q GCkay. Now, M. Atwater’s been found
gui l ty as charged, First Degree Murder, robbery
and yet he deni ed to you that he commtted the
mur der. What significance doyou attachtohis
deni al of that offense, if any?

A Vel l, that woul d be consi stent w th what
we refer to as an antisocial or sociopathic
personality.

(Dir. 1703). Dr. Merin’ s conclusionof the defense’s caseinchief in
t he penalty phase was:
When one grows i n that direction, you have
a certaindisdainfor social val ues, for rul es,
for law, for order, for organi zation, andit’s

pretty much t he way he operated. He woul d accede
totherulesif it happenedto neet his needs, if
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t he rul es and hi s own needs wer e opposed t 0 one
anot her, he woul d fol Il owhi s own urges, unlikethe
typi cal individual who suppresses and subner ges
our own i npul si ve needs to the wel fare of society,
or tothe rul es of society, or tothe val ues of
t he church or to whatever. Wth him he woul d
oper at e on t he basi s of what’ s best for ne, what
can | do, and | don’t nuch care about anybody
el se.

But at that poi nt, he was nmaki ng deci si ons.
As he grewbeyond that, it would be virtual |y j ust
anmatter of tine before sonethi ng woul d occur t hat
woul d refl ect the extent to which he did not care
about society, the extent to which he was
insensitive to others, the extent to which he
woul d behave in an unfeeling sort of way, the
extent to which he would not l|earn from
experience, the extent to which his behavi or woul d
reflect shallow attitudes toward ot her people.

|t was al nost sonet hi ng t hat per haps coul d
have been predi cted. W coul dn’t have predicted
necessarily that he was goingtokill somebody,
but we coul d have predicted that this was the sort
of personality that getsintotroublewththe
social order. Not a matter of neurosis, not a
matter of psychosis. It’s a matter of how he
chose to behave.

MR VWH TE: Thank you.
(Dr.1711). Dr. Merin' s shift to adiagnosis of antisoci al personality
di sorder was established in cross exam nation:
Q In making your diagnosis of an
antisoci al personality disorder, didyoufeel that

he fail ed t o conformto social norns with respect
to |lawful behavior as indicated by repeated
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perform ng anti social acts that are grounds for
arrest?

A Yes.

(Dir. 1723). The prosecutor thenwent ontoelicit the “no renorse”
testi nmony which was considered by this Court on direct appeal.

Fromt hese excerpts fromDr. Merin’s deposition and penal ty phase
testinony, it can be seen that he first diagnosed, in his ternms,
borderline personality di sorder and rejected an overal | di agnosi s of
anti soci al personality disorder, although he found what he descri bed as
“antisocial traits.” Later onin the deposition, he stuck tothis
di agnosi s even in the face of a hypothetical question based on an
assunptionthat Atwater had |lied about the facts of the crime and even
after beinginformedof the guilty verdict. He expressly distinguished
his concepts of borderline personality disorder and anti soci al
personal ity disorder by describing the first as a mtigating
ci rcunst ance and t he second as an aggravati ng ci rcunst ance. Wen he
found out during the depositionthat the def endant had been found guilty
and that he would Iikely be called as a penalty phase mtigation
w t ness, he expounded on Atwater’s “terrible, terrible background.” At
t he penal ty phase, whet her fol |l owi ng t he | ead of def ense counsel or on

hisowninitiative, Dr. Merin presented Atwater’s background mtigation
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as sonet hing other than the truth. Moreover, his di agnosi s was now
firmy onthe side of antisocial personality disorder, acondition which
he had earlier described as an aggravating circunstance.

This last point is inportant. To any one ot her than a nent al
heal t h expert, perhaps to anyone ot her than Dr. Merin, the use of and
the di stinctionbetweentheterns anti social and borderline may seemof
littl e consequence. To Dr. Merin, however, the first was an overal |
aggravating circunstance and the second i nplied the existence of
mtigatingcircunstances. If Dr. Merin had nerely appliedatechnical
| abel and t hemnoved on to sonet hing el se, the matter woul d be trivial .
Infact, he didthe opposite. He usedtheselabelsto describe atype
of personality andthenwith all the authority of an expert w tness
cal | ed by t he def ense expounded on t hat type of personality’s origins,
causes, thoughts, feelings, val ues, rel ationshi ps, actions and behavi ors
wi th concrete | anguage that a jury woul d understand. It is thus no
exaggeration —it is in fact an accurate description — to say that
def ense counsel called as its star witness an expert who provi ded
extensive evidence of nonstatutory aggravating circunstances.
Unsurprisingly, the prosecutor effectively used Dr. Merin’s testinony

in his closing argunent:
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And what did Dr. Merin tell you about these
personal ity profil es? H s choices. He chose —
chooses to be hedonistic, selfish, self-
gratifying, mani pul ative, deceptive, self-serving
with noregard for thetruth, not governed by a
great sense of guilt or consci ence, doesn’t care
about his affects of his behavior on ot her peopl e,
and he sadi stical ly enj oys hurting ot her peopl e
just for the sake of hurting other people.

(Dir. 1780). Contrarytothe state’ s response andthelower court’s
ruling, this caseis not |ikethose in which defense counsel presented
mtigation and col |l ateral counsel argues that it was not enough.
Rather, it is nmorelike those cases where the defense at trial didnore

har mt han good. See Horton v. Zant, 941 F. 2d 1449 (11th G r.1991)

(attorney attacked def endant' s character and separat ed hi nsel f from

defendant); dark v. State, 690 So. 2d 1280 (Fl a. 1997) (portions of

counsel ' s argunent had t he ef fect of encouraging thejury toinposethe

deat h penal ty); Dobbs v. Turpin, 142 F. 3d 1383, 1386-87 (11th G r. 1998)

(counsel's closing argunment mnimzed jury's responsibility for

det er m ni ng appr opri at eness of death penalty); Rosev. State, 675 So. 2d

567 (Fl a. 1996) ( counsel | atched onto a strategy whi ch even he bel i eved
to be ill-conceived).
There are thus nunerous factual issues regarding counsel’s

i nvestigation, preparation and presentation of mtigation plus counsel’s
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errors and om ssions during the penalty phase that require an
evidentiary hearing:

Wi | e t he post convi cti on def endant has t he bur den
of pl eading asufficient factual basis for relief,
an evidentiary hearing i s presuned necessary
absent a conclusive denonstration that the
defendant isentitledtonorelief. |nessence,
t he burdenis uponthe State to denonstrate t hat
thenotionislegallyflawedor that therecord
concl usively denpnstrates no entitlenent to
relief. Therul e was never intendedto becone a
hi ndrance to obtai ning a hearingor topermt the
trial court to resolve disputed issues in a
sunmary fashion. Tothe contrary, the "rul e was
pronul gated t o establ i sh an effective procedure in
t he courts best equi pped to adjudicatetherights
of thoseoriginallytriedinthosecourts."” Roy
v. Wai nwight, 151 So.2d 825, 828 (Fl a. 1963). Its
pur pose was to provide a sinplifiedbut "conplete
and ef fi caci ous post convi ction renedy to correct
convi cti ons on any grounds whi ch subj ect themto
collateral attack." Id. It is especially
inmportant that initial notionsincapital cases
pr edi cat ed upon a cl ai mof i neffective assi stance
of counsel be carefully revi ewed to determ ne the
need for ahearing. Cf. R vera, 517 717 So. 2d at
487 (reversing for evidentiary hearing on cl ai mof
i neffecti ve assi stance of counsel where def endant
al | eged ext ensi ve evi dence of mtigationin 3.850
notion conparedtolimtedmtigationactually
presented at trial); Ragsdalev. State, 720 So. 2d
203 (Fl a.1998) (sane hol ding).

Gaskinv. State, 737 So. 2d 509 (Fla. 1999) (footnotes omtted). This

cause shoul d be reversed for a newpenal ty phase or, alternatively, with
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directions to conduct an evidentiary hearing ontheissue of ineffective
assi stance of counsel in the penalty phase.
ARGUMENT | | |

MR ATWATER S SI XTH, EI GHTH AND FOURTEENTH

AVENDMENT R GHTS WERE VI QLATED BECAUSE NO RELI ABLE

TRANSCRI PT OF H S CAPI TAL TRI AL EXI STS, RELI ABLE

APPELLATE REM EWWAS AND | S NOT PCSSI BLE, THERE | S

NOWAY TO ENSURE THAT WH CH OCCURRED | N THE TRI AL

COURT WAS OR CAN BE REVI EWED ON APPEAL, AND THE

JUDGVENT AND SENTENCE MUST BE VACATED.

Inhisnotionfor postconvictionrelief, Atwater raised two cl ai ns
regarding the trial record. Caiml was that M. Atwater's Sixth,
Ei ghth and Fourteenth Amendnment rights under the United States
Constitution were viol ated because noreliabletranscript of his capital
trial exists, reliableappellatereviewwas andis not possi bl e, and
thereis noway to ensurethat what occurredinthetrial court was or
can be revi ewed on appeal . (R 4). daimll was that M. Atwater was
deni ed a proper direct appeal fromhis judgnent of conviction and a
proper appeal fromhi s sentence of deathinviolationof Art. 5, Sec.
3(b)(1) of the Florida Constitution and Florida Statutes, Sec.
921.141(4) as wel | as the Sixth, B ghth and Fourteenth Anendrments to t he

United States Constitution, duetoomssionsintherecord. (R 9). In

addition, M. Atwater asserted that his forner counsel rendered
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ineffective assistanceinfailingtoassurethat aproper record was
provided to the court.

The State responded that “thisis anissueraisingineffective
assi st ance of appel | ate counsel, anissue which may only beraisedin

t he appel | ate court,” citing Breedl ove v. Singletary, 595 So.2d 8, 10

(Fla. 1992).
The due process constitutional right toreceivetrial transcripts
for use at the appel | ate | evel was acknowl edged by t he Supreme Court in

Giffinv. Illinois, 351U S 212 (1956). The exi stence of an accurate

trial transcript iscrucial for adequate appellatereview 1d. at 119.
The Si xt h anendnent al so mandat es a conpl ete transcript. |n Hardy v.

United States, 375 U. S. 277, 288 (1964), Justice Gol dberg, in his

concurring opi nion, wote that sincethe function of appel | at e counsel
istobeaneffective advocate for the client, counsel nust be equi pped
wi th "the nost basic and fundanental tool of his profession...the
conpletetrial transcript...anythingshort of aconpletetranscriptis
i nconpatible with effective appel |l ate advocacy."

M. Atwater filedaMtionto Recall the Mandat e and/ or t o Reopen
the D rect Appeal and a Motionto Suppl enent the Record on Appeal . This

not i on was deni ed by Order of this Court dated Cct ober 16, 1995. At the
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ti me of appeal, counsel was provi ded wi t h an i nadequat e record where

substantial pre-trial andtrial proceedi ngs were nade of f t he record.

M. Atwater was arrested on August 11, 1989, and his tri al comenced on
May 1, 1990. Except for two notions for continuancesinlate April of
1990, the record on appeal is conpl etely devoi d of any transcripts from
proceedi ngs occurring beforethe start of trial. Thetranscribedrecord
whi ch does exi st nmakes pl ai n that prior proceedi ngs had t aken pl ace,
notions fil ed and argued and i ssues ot herw se |itigated, including ex-
parte comuni cations between the State and the trial court.
Conpl et e and ef fecti ve appel | at e advocacy requires a conplete tri al
record. Atrial record shoul d not have m ssing portions of the voir
dire or besoinconpleteandwitherrorsthat it isinconprehensible.
The trial record does not refl ect any significant pretrial proceedi ngs
or pretrial conferences, includingthew thdrawal of the public defender
four nonths after M. Atwater's arrest. Al som ssingfromtherecord
i s the packet of jury instructions at the penalty phase. Wth the

record provided, it is inpossible to know what actual ly occurred.

The United States Suprene Court in Entsmnger v. lowa, 386 U. S. 748
(1967), heldthat appellants areentitledto aconplete and accurate

record. Lower courts rely upon Entsm nger. The concurringopinionin
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Commonweal th v. Bricker, 487 A. 2d 346 (Pa. 1985), citing Ent sm nger,

condemmed the trial court'sfailuretorecord andtranscribe the sidebar
conferences so that appel | ate revi ewcoul d obt ai n an accurat e picture

of thetrial proceedings. In GComonwealthv. Shields, 383 A 2d 844 (Pa.

1978), the Supreme Court of Pennsyl vani a rever sed a second- degr ee nur der
and stat ut ory rape convi ction sol el y because a t ape of t he prosecutor's
cl osi ng argunment becanme lost inthenmail. "[I]norder to assure that
a defendant' s right to appeal wll not be anenpty, illusoryright...
afull transcript nmust be furnished." The court went onto say that
nmeani ngf ul appellate review is otherw se inpossible.

Ent sm nger was citedinEvitts v. Lucey, 105S. . 830 (1985), in

whichthe Court reiterated that effective appel | ate revi ewbegi ns wi th
gi ving an appel | ant an advocate, and the tool s necessary to do an
effective job.

Finally, in Gardner v. Florida, 430 U.S. 349 (1977), where t he

def endant was not al |l owned to vi ewa confi denti al presentence report, the
Court heldthat evenif it was proper tow thholdthereport at trial,
it hadto be part of therecord for appeal. The record nust di scl ose
consi derations whi ch notivatedtheinpositionof the death sentence.

"Wthout full disclosure of the basis for the death sentence, the
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Fl ori da capi tal sentenci ng procedure woul d be subj ect to defects...”

under Furman v. Georgia, 408 U S. at 361.

This Court's death sentence revi ewprocess i nvol ves at | east two
functions:

First, wedetermneif thejury and judge acted
wi th procedural rectitude in applying section
921. 141 and our case law. This type of reviewis
illustratedinElledge v. State, 346 So. 2d 998
(Fla. 1977), where we remanded f or resent enci ng
because t he procedure was fl awed —i n that case a
nonstatutory aggravating circunstance was
consi der ed.

The second aspect of our reviewprocess is to
ensure relative proportionality anong death
sent ences whi ch have been approved st at ewi de.
After we have concl uded that t he judge and t he
jury have acted wi th procedural regularity, we
conpar e the case under revieww th al | past cases
t o det er m ne whet her or not the puni shnent i s too
great. Inthose cases where we find deathto be
conparatively i nappropri ate, we have reduced t he
sentence to life inprisonnent.

Brown v. Wai nwri ght, 392 So. 2d 1327, 1331 (Fla. 1981). The court has

enphasi zed that "[t] o satisfactorily performour responsibility we nust
be ableto discernfromtherecordthat thetrial judge fulfilledthat

responsi bility" of actingw th procedural rectitude. Lucasv. State,

417 So.2d 250 (Fla. 1982).
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M. Atwater'srecordis inconplete, inaway which preventedthis
Court fromconducti ng neani ngful appel | ate review. Anewappeal nust
be allowed. This result is constitutionally required:

Since the State nust admnister its capital
sentenci ng procedures with an even hand, see
Proffitt v. Florida, 428 U. S. at 250-58, 96 S. (.
at 2966-67, it isinportant that the record on
appeal disclose to the reviewing court the
consi derati ons whi ch noti vat ed t he deat h sent ence
in every case in which it is inposed.

* * %

Inthis particul ar case, the only expl anati on f or
t he | ack of disclosureisthefailure of defense
counsel to request access to the full report.
That failure cannot justify the subm ssion of a
| ess conpleterecordtothereview ng court than
the record on which the trial judge based his
decision to sentence petitioner to death.

Gardner v. Florida, 430 U.S. 349, 361 (1977) (enphasi s added). By

statute, this Court isrequiredtoreviewall death penalty cases. The
reviewoccurs "after certificationbythe sentencing court of theentire
record..." Fla. Stat. sec. 921.141(4). |In furtherance of this
statutory mandate, this Court has i ssued admni strative orders requiring
"t he appropriate chief judge to nonitor the preparation of the conplete

record for tinmely filing in this Court."

69



Therecordinthis caseisinconplete, i naccurate, and unreliabl e.
Confidenceinthe outconeis undermned. M. Atwater was deni ed due
process, areliabl e appellate process, effective assi stance of counsel
on appeal , and a neani ngful and trustworthy revi ewof his conviction and
sentence of death. M. Atwater's statutory and constitutional rights
to revi ewhi s sentence by t he hi ghest court inthe State upon a conpl ete
and accuraterecord, inviolationof the Sixth, E ghth and Fourteenth
Amendnent s.

The circuit court isrequiredtocertifytherecordon appeal in
capital cases, Fla. Stat. Ann. sec. 921.141(4), Fla. Const. art. 5, sec.
3(b)(1). Wen errors or oni ssions appear, re-exam nation of the

conpleterecordinthe lower tribunal isrequired. Delapv. State, 350

So. 2d 462 (Fl a. 1977). Portions of therecordwere mssingfromM.
At wat er' s appeal .
ARGUVENT |V

MR, ATWATER WAS DENI ED EFFECTI VE ASSI STANCE OF
COUNSEL, AN ADVERSARI AL TESTING ANDAFAIRTR AL
VWHEN THE STATE ELI Cl TED FALSE AND M SLEADI NG
EVI DENCE AND EXPERT TESTI MONY FROMFBI AGENTS | N
VI OLATI ON OF THE SI XTH, EI GHTH, AND FOURTEENTH
AVENDMVENTS TO THE UNI TED STATES GONSTI TUTI ON AND
THE CORRESPONDI NG PROVI SI ONS OF THE FLORI DA
CONSTI TUTI ON.
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Duringthe guilt phase of M. Atwater'strial, the Staterelied
al nost excl usi vel y upon t he Federal Bureau of I nvestigation' s crimelab
for processing forensic evidence. The State called three forensic
experts fromt he Federal Bureau of Investigation: Allison Sinons (Dr.
1154-1169), David Attenberger (Dir. 1171-1180), and Mark Babyak (D r.
1182- 1204, 1224-1228). The State elicited fromthese FBlI agents
ext ensi ve and prej udi ci al evi dence and expert opi ni on agai nst M.
At wat er .

The testi nony and evi dence of fered by FBI agents at M. Atwater's
trial was biasedin favor of the prosecution, fal se, unreliable, and
m sl eadi ng. Counsel has | earned t hat agents of the FBI crime | ab have
committed perjury inother cases wi threspect totraining experience and
findi ngs.

The FBI crime | ab has operated for many years w t hout t he scrutiny
of i ndependent oversi ght and scientific quality assurance. Recent court
t esti nony and FBI nenor anda have docunent ed perj ury, overreachi ng, and
evi dence t anperi ng by speci al agents enpl oyed by the FBI crine | ab.
These al | egations i nclude: (1) that FBl agents, as a matter of habit
and custom routinely change FBI reports by renovi ng i nf or mati on whi ch

t hey t hi nk m ght be hel pful to the defense; (2) agents ordered that
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reports prepared by nore experienced sci enti sts be changed to either
alter the concl usions or elimnate excul patory information; (c) that
agents add overly technical information to reports, specifically
intending to confuse the defense and thwart effective defense
i nvestigati on and cross-exam nation; (4) that agents regularlytestify
about matters inwhichthey |l acktraining, expertise, and experience,;
(5) that agents knowi ngly and i ntentionally carry out FBI policyto
suppress i nformati on whi ch m ght be hel pful to the defense and to
produce resultsthat will only hel pthe prosecution; (6) that agents
have testified falsely in a nunber of cases.

The FBI agents unreliable testinony at M. Atwater's trial
undermnesthereliability of M. Atwater's conviction and sent ence of
deathinviolationof the Sixth, E ghth, and Fourteenth Amendnents to
the United States Constitution and the correspondi ng provi si ons of the
Fl orida Constitution. M. Atwater was al sodeniedafair trial and
ef fecti ve assi st ance of counsel because he was deni ed t he opportunity
t o meani ngful | y cross exam ne or i npeach t hese FBI wi t nesses. Kyl es v.

Witley, 115S . 1555(1995); dgliov. United States, 92S. Q. 763

(1972); Brady v. Maryland, 83 S. . 1194 (1963); Napue v. Illinois, 79

S. &. 1173, 1178 (1959); Money v. Holohan, 55 S. C. 340 (1935).
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Whet her t hi s evi dence was wi t hhel d by t he St at e or whet her counsel
failedtoinvestigate and devel op t he evi dence, the result was t he sane.
No adversarial testing occurred. M. Atwater was deprivedof afair
trial, equal protection, and due process of |lawin violation of his
Fifth, Sixth, E ghth and Fourteenth Arendnents tothe United States
Constitution.

Thisissuewas raisedindaimlll of the postconvictionnotion.
(R 10). Relyingonthe State’ s response, the |l ower court sumarily
denied it. (R 228).

The lawstrongly favors full evidentiary hearingsin death penalty
post - convi cti on cases, especially where a clai mi s grounded i n fact ual

as opposedto |l egal matters. Gaskin, supra; Gorhamv. State, 521 So. 2d

1076, 1069 (Fla. 1988). See also LeDuc v. State, 415 So. 2d 721, 722

(Fla. 1982). "This Court nust determne whether the two
allegations...aresufficient torequire an evidentiary heari ng. Under

Rul e 3. 850 procedure, anovant isentitledto an evidentiary hearing

unl ess the noti on and record concl usi vel y showt hat t he novant i s not

entitledtorelief (citationsomtted)." Harichv. State, 484 So. 2d

1239, 1240 (Fl a. 1986) (enphasis added). "Because an evidentiary

heari ng has not been held...we nust treat [the] allegations as true
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except tothe extent that they are concl usi vely rebutted by the record. "

Harich, 484 So.2d at 1241 (enphasis added)?®.
Sone f act - based post - convi ction cl ai ns by their nature can only be

consi dered after anevidentiary hearing. Heiney v. State, 558 So. 2d

398, 400 (F a. 1990). "The need for an evi denti ary heari ng presupposes
that there are i ssues of fact whi ch cannot be concl usi vel y resol ved by
t he record. Wen a determ nati on has been made t hat a defendant is
entitledto such an evidentiary hearing, denial of that right woul d
constitute denial of all due process and coul d never be harmn ess. "

Hol [ and v. State, 503 So. 2d 1250, 1252-53 (Fla. 1987). "The novant is

entitled to an evidentiary hearing unless the notion or files and
records i nthe case concl usively showthat the novant isentitledtono

relief." State v. Crews, 477 So.2d 984, 984-985 (Fla. 1985).

Thetrial court’s order failstoaddressthe facts all eged by t he
notion, and the order fails toincludethose portions of the record
which refute the facts all eged. The trial court’s order shoul d be
reversed and the case remanded for an evidentiary hearing for the

reasons |isted bel ow

°See also Hoffman v. State, 571 So.2d 449, 450 (Fla. 1990);

MIls v. State, 559 So.2d 578, 578-579 (Fla. 1990); O Call aghan v.

State, 461 So.2d 1354, 1355 (Fla. 1984).
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ARGUVMENT V
THE PROSECUTOR ELICITED OPI NI ON TESTI MONY
REGARDI NG BLOOD SPATTER EVI DENCE FROM AN
UNCUALI FI ED W TNESSES AND THE TR AL COURT ERRED | N
ADM TTI NG THI' S TESTI MONY | N VI OLATI ON OF THE
FLORI DA RULES OF EVI DENCE AND THE FOURTEENTH
AVENDIVENT TO THE UNI TED STATES CONSTI TUTI ON.

During M. Atwater's guilt phase, the prosecutor elicited
pr ej udi ci al and danagi ng opi nion testinony frombDal |l as Holtman (Dir.
1100) and Fred Marini (D r. 1291-1296). Neither of these individuals
possess the requi site credential s and qual i fications to provi de expert
testinmony regardi ng blood stain pattern anal ysis.

The trial court shoul d not have al | owed t hese wi t nesses to of fer
expert opi ni ons regardi ng bl oodst ai n evi dence. The prosecutor commtted
m sconduct by elicitingthis m sleading and prej udicial testinmony and
conmenti ng upon it.

Def ense counsel was rendered ineffective by the state's
present ati on of bl ood spatter evidence. Duringthe guilt phase, trial
counsel put the Stateandthetrial court onnotice that def ense counsel
| acked any know edge of bl ood stain pattern anal ysis andinterpretation.
As a consequence, counsel admttedto bei ng unabl e to provi de ef fective

assi stance of counsel during cross exam nation, investigation, and

preparation. Counsel al so | acked notice that bl ood stain pattern
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evi dence woul d be used duringthetrial andfailedto hire adefense
expert (Dir. 1217).

M. Atwater was denied a fair trial, denied the effective
assi st ance of counsel, and hi s convi ctions and sent ence wer e r ender ed
unreliableinviolationof the S xth, B ghth, and Fourteenth Arendnent s.
An evidentiary hearing and relief are proper.

Tothe extent that trial counsel failedto adequately preservethis
issueor failedtoraiseit M. Atwater was deni ed ef fecti ve assi st ance
of counsel.

This issue was pledindaimlVof the postconviction(R 12), and
the | ower court summarily deniedit. (R 228). It raises a factual
i ssue whi ch i s not concl usively rebutted onthe record and shoul d have
been the subject of an evidentiary hearing.

ARGUMENT VI
THE GOLD, CALQULATED, AND PREMEDI TATED AGERAVATI NG
FACTCR | S UNCONSTI TUTI ONALLY VAGLE MR ATWATER S
SENTENCI NG JURY WAS | MPRCPERLY | NSTRUCTED ON THE
COLD, CALCULATED, AND PREMEDI TATED AGGRAVATI NG
FACTCOR | N VI OLATI ON OF THE ElI GHTH AND FOURTEENTH
AVENDNMVENTS.

This issuewas pledindaimVof thenotiontovacate, (R 13),

and summarily denied. (R 229).
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M. Atwater's sentencing jury was instructed that they could
consi der the aggravating circunstance that "the crinme for whichthe
def endant i s to be sentenced was commttedinacold, cal cul ated, and
prenedi tated manner w thout any pretense of noral or |egal
justification® (Dir. 1818). This jury instruction was
unconstitutionally vague.

The Court didnot instruct M. Atwater's jury regarding the col d,
cal cul ated, and preneditated aggravating factor inaccordancewiththis

Court's limtingconstruction. Jacksonyv. State, 648 So.2d 85 (Fl a.

1994). This Court has adopted several limtinginstructions regarding
this aggravating factor. That Court recently heldthat thejury shoul d
be instructed on the limting constructions of this aggravating
ci rcunst ance, whenever they are all owed to consider it. Theinstruction
authorized by this Court reads as foll ows:

The crinme for which the defendant is to be
sent enced was conmitted i n acol d, cal cul ated and
premedi t at ed manner wi t hout any pret ense or nor al
or legal justification. 1In order for you to
consi der this aggravating factor, you nust find
the nurder was cold, and calculated, and
premedi t at ed, and t hat t here was no pretense of
noral or legal justification. 'Cold neansthe
murder was the product of calm and cool
reflection. 'Calcul ated' neans t he def endant had
a careful plan or prearranged designto comit the
murder. 'Preneditated neans the defendant
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exhi bi t ed a hi gher degree of preneditationthan

that whichisnormallyrequiredinapreneditated

nmur der . A 'pretense of noral or |egal

justification' is any claimof justificationor

excuse that, thoughinsufficient toreducethe

degree of hom cide, neverthel ess rebuts the

ot herwi se cold and cal cul ati ng nature of the

hom ci de.
Jackson, 648 So.2d at 90. M. Atwater's jury was i nstead gi ven an
invalidinstructiononthe cold, cal cul ated and prenedi t at ed aggravati ng
circunstance. Additionally, no evidence supportedthis aggravator so
the instruction should not have been given.

| n Jackson, this Court invalidated as unconstitutionally vague a

jury instructiononthe cold, calculating, and preneditated aggravati ng
circunstance that mrrored the statute. The instruction in M.
Atwater's case is simlarly vague and unconstitutional.

TheinstructiongiventoM. Atwater'sjury violatesthis Court's

deci sionin Jackson and Kearse v. State, 662 So.2d 677 (Fl a. 1995), the

United States Supreme Court decisions inEspinosav. Florida, 112S Q.

2926 (1992); Stringer v. Black, 112 S. . 1130 (1992); Atwater v.

Florida, 112 S. C. 2114 (1992); Maynard v. Cartwight, 486 U. S. 356

(1988), and the Ei ght h and Fourteenth Arendnents to the United States

Consti tution.
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This Court requirestrial juries andjudges toapply theselimting
constructions, often and consi stently rejectingthe aggravator when
theselimtations are not net, yet, M. Atwater's sentencingjury was

not tol d about the aforenentioned|limtations but is presunedto have

found t hi s aggravat or establ i shed. Jackson; Espi nosa, 112S. . at
2928.

M. Atwater's jury was i nadequat el y gui ded and channeledinits
sentencing di scretion. The jury receivedthe standardjury instruction
regardi ng the "col d, cal cul at ed and prenedi t at ed" aggravati ng fact or,
but was not instructed on any of this Court's limtingconstructions
regardi ng thi s aggravating ci rcunstance. |n Espinosa, the United States
Suprene Court explicitly held that "an aggravating circunstanceis
invalid...if its descriptionis sovague as to | eave t he sentencer
wi t hout sufficient gui dance for determ ning the presence or absence of
the factor." Espinosa, 112 S. C. at 2928.

M. Atwater's jury was not tol d about thelimtations onthe cold,
cal cul at ed and prenedi t at ed aggravati ng factor. Espinosa, 112S. .
at 2928. 1t nust be presuned that the erroneous instructions tainted
the jury's recomrendation, andinturnthejudge' s death sentence, with

Ei ght h Anendnent error. Espinosa, 112 S C. at 2928. Again, Espi nosa
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clearly hol ds that because Floridalawrequires great wei ght be gi ven
tothejury's death recomrendation, the E ght h Anendnent errors before
the jury infected the judge's inposition of death.

Thi s aggravati ng fact or was over broadl y appl i ed, see Godfrey v.

Ceorgia, 446 U.S. 420 (1980); Maynard v. Cartwight, 486 U. S. 356

(1988), failedto genuinely narrowthe cl ass of persons eligiblefor the

deat h sentence, see Zant v. Stephens, 462 U. S. 862, 876 (1983), and did

not apply as amatter of law. Asaresult, M. Atwater's death sentence
was i nposed i nviol ation of the E ghth and Fourteent h Amendnents tothe
United States Constitution.

Failure of trial counsel toraisethisissuedenied M. Atwater of
the effective assistance of counsel.

Thi s i ssue was pl edin d ai mVof the postconvictionnotionand

summari |y deni ed based onthis Court’s holdinginPhillipsv. State, 705

So.2d 1320(1997). (R 230). In Phillips this Court observed:

Phil | i ps does not chal | enge t he suffici ency of the
evi dence presented in support of the CCP
aggravat or, nor does he chal | enge t he | anguage of
the CCPinstructiongiventothejury. Heinstead
argues that the CCP aggravator is inherently
vague, subject to overbroad, unconstituti onal
applicationirrespective of any definitions of its
terns, and shoul d not be appliedin capital cases.
This Court has previously rejectedthe contention
t hat t he CCP aggravator is unconstitutionally
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vague. Jacksonyv. State, 648 So.2d 85 (Fl a. 1994) .
| n Jackson, we rul ed that the jury shoul d recei ve
nor e expansi ve i nstructions definingtheterns
"cold," "calculated," and "prenedi tated, " but we
rejected a challenge to the statutory CCP
aggravator itself. In this case, even though
Phillips' resentencing occurred prior tothis
Court' s deci sioninJackson, thejury was given a
proper narrow ng i nstruction consi stent wththat
deci si on.

ld, 1323. By contrast, d ai mV addressed the overbroad jury instruction
giveninthis case. Thus, thelower court’s order denyingthis Caim
m ssed the point. If anything, Phillips supports the position set out

inthe daim The | ower court’s decision denyingrelief should be

reversed on this point.
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ARGUMENT VI |
THE STATE FAILED TO REVEAL THAT | T HAD MADE
PROM SES OF LENI ENT TREATMENT TO W TNESSES | N
VI CLATI ON OF THE El GHTH AND FOURTEENTH AMENDIVENTS
TO THE UNI TED STATES CONSTI TUTI ON.

Thisissuewas pledindaimVil of thenotionto vacate, (R 20),
and sunmarily denied. (R 231). Mchael Painter, an acquai ntance of
M. Atwater's was arrested and i ncarcerat ed on sexual battery charges
prior to M. Atwater's trial. After testifyingfor the State, M.
Pai nter's sentence on seri ous charges, i.e. sexual battery onanentally
di st ur bed wonan i ncl udi ng sodony, vagi nal and oral copul ation, was only
two years of whi ch he served only si x nonths. Wthout knowi ng the State
was granting special favors of Painter, defense counsel coul d not
adequat el y cross-exam ne him Because the | ower court denied the
request for an evidentiary hearingonthis matter, neither M chael
Pai nt er nor counsel frothe state and def ense coul d be examned onthis
i ssue. The matter shoul d have been addr essed i n an evi denti ary heari ng.

ARGUMENT VI I |
THE TRI AL COURT | MPROPERLY FAI LED TO FI ND THE
STATUTORY M TIGATING Cl RCUMSTANCE OF NO
S| GNI FI CANT CRI M NAL HI STORY AND MR. ATWATER S
RESULTI NG DEATH SENTENCE |S UNRELI ABLE I N

VI OLATI ON OF THE SI XTH, EI GHTH AND FOURTEENTH
AMENDMENTS TO THE UNI TED STATES CONSTI TUTI ON.
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Thisissuewas pledindaimVviiIl of the notionto vacate, (R 20),
and summarily denied. (R 231).

The j udge hear d and consi der ed evi dence and ar gunent present ed by
t he prosecutor regarding M. Atwater's prior crimnal convictions. The
trial court relieduponthese prior convictionsinfailingtofindthe
statutory mtigating circunstance of "no significant history of prior
crimnal activity" (Dir. 712). This resulted in harnful error and
skewed the trial court's sentencing calculus in favor of death.

The under | yi ng convi cti ons upon which M. Atwater's sentence of
deathrests were obtainedinviolationof M. Atwater's ri ghts under the
Si xth, E ghth, and Fourteenth amendnents. H s deat h sentence, founded
upon t hat unconstitutionally obtained prior conviction, thus al so

violates his constitutional rights. Johnsonv. Mssissippi, 108 S. C.

1981 (1988); Duest v. Singletary, 967 F.2d 462 (11th Cr. 1992).

ARGUMENT | X

THE TR AL COURT" S FAI LURE TOASSURE MR ATWATER S
PRESENCE DURI NG CRI TI CAL STAGES OF H S CAPI TAL
PROCEEDI NGS, AND THE PREJUDI CE RESULTI NG
THEREFROM VI QLATED THE FI FTH, SI XTH, EI GHTH, AND
FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTI ON.

This issuewas pledindaimlXof thenotionto vacate, (R 21),

and summarily denied. (R 232).
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Acrimnal defendant's Si xth and Fourteent h Amendnent right to be
present at all critical stages of the proceedi ngs agai nst himis a

settled question. See, e.qg., Francisv. State, 413 So. 2d 493 (Fl a.

1982); Illinoisv. Allen, 397 U. S. 337, 338 (1970); Hopt v. Utah, 110

U S 574, 579 (1884); Diaz v. United States, 223 U. S. 442 (1912);

Proffitt v. Wi nwight, 685 F. 2d 1227 (11th G r. 1982); see al so Fl a.

R Cim P. 3.180. The standard announced in Hall v. VWi nwight, 805

F.2d 945, 947 (11th Gr. 1986), isthat "[w here there is any reasonabl e
possi bility of prejudi ce fromthe def endant's absence at any st age of

t he proceedi ngs, a convi ction cannot stand. Estes v. United States, 335

F.2d 609, 618 (5th Cir. 1964), cert. denied, 379 U S. 964 (1965);

Proffitt, 685 F.2d at 1260."

M. Atwater was i nvoluntarily absent fromcritical stages of the
proceedi ngs whi ch resul ted i n hi s conviction and sentence of death. M.
At wat er never validly waived hisright tobe present. However, during
hi s i nvol untary absence, i nportant matters were attended to, di scussed
and resol ved. Except for his first appearance, M. Atwater never
attended any court proceedings until the first day of histrial. Nor
was M. Atwater present at any bench conf er ences whi ch occurred duri ng

either hisguilt or penalty phases. Citical exchanges transpired at
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t hese bench conferences and pretrial proceedings in M. Atwater's
absence. It woul d al so appear that M. Atwater was i nvol untarily absent
during the course of off the record proceedings.

The denial of M. Atwater' s right to be present viol ates the S xth,
Ei ght h and Fourteenth Arendnents to the United States Constitution.
Def ense counsel shoul d have obj ected and presented t he i ssue but,
ineffectively, didnot. This was deficient performnmance that prejudiced

M. Atwater. Atkins v. Attorney General, 932 F.2d 1430 (11th G r.

1991).
ARGUMENT X
THE STATE FAI LED TO PROVE EACH AND EVERY ELEMENT
OF THE OFFENSES CHARGED AGAI NST VMR. ATWATER I N
VI OLATI ON OF THE El GHTH AND FOURTEENTH AVENDVENT
TO THE UNI TED STATES CONSTI TUTI ON.
Thi s i ssue was pledindaimXof the notion for postconviction
relief, (R 23), and summarily denied. (R 233).
The State was not able to prove each and every el enment of the
of fenses wi t h whi ch M. Atwater was chargedin viol ati on of Jackson v.
Virginia, 443 U.S. 307 (1979). There was not sufficient evidence
presented to prove preneditation on the part of M. Atwater.

It was critical for the State to showthat M. Atwater was not

i ntoxi cat ed or otherw se nental | y capabl e of form ng specificintent on
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t he ni ght of the crinme since specificintent can be negated. If the
State coul d not prove specificintent it couldnot prove each and every

el ement of t he of f enses charged agai nst M. Atwater. Linehanv. State,

476 So. 2d 1262 (Fla. 1985). M. Atwater was charged wi th premneditat ed
nmur der and robbery. Intoxicationor inability toformspecificintent
i s alsoadefensetofel ony nurder when t he underlying crinerequires
specificintent. The trial court was incorrect when it failed to
instruct the jury on M. Atwater's theory of defense.

The failure of trial counsel tofullyinvestigate this claimand
toproperly present it tothejury denied M. Atwater the effective
assi stance of counsel. M. Atwater is entitled to relief.

ARGUMENT Xl

MR ATWATER S GUILT/I NNOCENCE PHASE JURY
| NSTRUCTI ONS WERE ERRONEOUS, UNRELI ABLE,

UNSUPPORTED BY THE EVI DENCE, AND DENI ED H M DUE
PROCESS, EFFECTI VE ASSI STANCE OF COUNSEL, A
PRCOPERLY | NSTRUCTED JURY, ANDH S R GHTS UNDER THE
FI FTH S XTH E GHTH AND FOURTEENTH AMENDMENTS TO
THE UNI TED STATES CONSTITUTION AND THE
CORRESPONDI NG PROVISIONS OF THE FLORI DA
CONSTI TUTI ON.

This issuewas pledindaimX | of thenotiontovacate, (R 27),

and summarily denied. (R 234).
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During M. Atwater's guilt/innocence phase, the jury was
erroneousl y instructed and/ or failedtoreceive proper instructions
regardi ng the fol |l owi ng: arned robbery and f el ony nurder, vol untary
i ntoxication, third degree nurder, sufficiency of the evidence, sanity,
and corpus delicti.

These instructions were materially erroneous and constituted

fundanental error. Smithv. State, 539 So. 2d 514 (Fl a. 2d DCA 1989) ;

Franklinv. State, 403 So.2d 975 (Fl a. 1981); Andersonv. State, 276

So.2d 17 (Fla. 1973); Robles v. State, 188 So. 2d 789, 793 (Fl a. 1966) .

M. Atwater is entitled to a newtrial.

The erroneous guilt phasejuryinstructionsinfected M. Alwater's
penal ty phase and underminedthereliability of his death sentence. The
penal ty phase jury was i nstructed that i f the hom ci de occurred during
arobbery this constitutedan aggravating circunstance (Dir. 1818). The
prosecut or argued robbery as an aggravating circunstance. It islikely
thejury relied upon and gave t hi s aggravati ng ci r cunst ance nor e wei ght
than it deserved based upon its m sunder st andi ng of robbery st enmm ng
fromthe trial court's erroneous i nstructions and t he prosecutors
argunent. The erroneous guilt phase instruction onrobbery as well as

ot her guilt phase instructions, denonstratedthat neither thejudge nor
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penal ty phase j ury under st ood robbery. As aresult, M. Atwater's death
sentence is arbitrary and capricious and his is entitled to a new
sent enci ng proceedi ng.

M. Atwater's erroneous and/or omtted quilt phase jury
i nstructions were unsupported by t he evi dence, deni ed hi mdue process
of law, effective assi stance of counsel, aproperlyinstructedjury, and
violated his Fifth, Sixth, E ghth, and Fourteent h amendnent ri ghts under
the United States Constitution and the correspondi ng provi si ons of the
Fl orida Constitution.

Tothe extent that trial counsel failedto adequately preservethis
issueor failedtoraiseit M. Atwater was deni ed ef fecti ve assi st ance

of counsel.
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ARGUVENT X1 |

MR ATWATER S RI GHTS UNDER THE ElI GHTH AND
FOURTEENTH AMENDMVENTS WERE DENI ED BY THE JURY' S
AND THE JUDGE' S CONSI DERATI ON OF NON- STATUTORY
AGGRAVATI NG Cl RCUMSTANCES.  THE PROSECUTOR S
| NFLAMVATORY AND | MPRCPER COMMENTS AND ARGUMVENT,
NON- STATUTORY  AGGRAVATI NG FACTORS AND THE
SENTENC NG CCURT' S RELI ANCE ON THESE NON- STATUTCRY
AGGRAVATI NG FACTORS RENDERED MR ATWATER S
GOV CT1 ON AND DEATH SENTENCE FUNDAMENTALLY UNFAI R
AND UNRELI ABLE I NVI OLATI ON OF THE SI XTH, El GHTH
AND FOURTEENTH AVENDVENTS TO THE UNI TED STATES
CONSTI TUTI ON.

Thisissuewas pledindaimX 1l of the notionto vacate, (R 29),
and summarily denied. (R 234).

Evi dence and argunent was presented to the jury concerningthe
character of thevictim This anountedto urgingthe jury to consider
a non-statutory aggravati ng ci rcunst ance and was i hadm ssi bl e victim

i npact i nformation as defined by Booth v. Maryl and, 482 U. S. 496 (1987).

Even t hough a portion of Booth was | ater overturned at thetime of M.
Atwater's trial it was the |aw. These comments al so viol ated the
prohi bition agai nst victiminpact i nformation except inalimted

manner. Wndomv. State, 656 So.2d 432 (Fla. April 27, 1995).

The judge and jury that sentenced M. Atwater were presented with
and consi der ed non- st at ut ory aggravati ng ci rcunst ances. The sentencer's

consi derati on of inproper and unconstitutional non-statutory aggravating
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factors starkly viol ated the E ght h and Fourt eent h Arendnents to t he
United States Constitution, and prevented the constitutionally required

narrow ng of the sentencer's discretion. See Stringer v. Black, 112 S.

Q. 1130 (1992); Maynardv. Cartwight, 108 S. Ct. 1853, 1858 (1988).

As aresult, these i nperm ssi bl e aggravati ng fact ors evoked a sent ence

t hat was based on an "ungui ded enoti onal response,” a cl ear violation

of M. Atwater's constitutional rights. Penryv. Lynaugh, 108 S. C.

2934 (1989).
Limtation of the sentencer's ability to consider aggravating
ci rcunst ances ot her t han t hose specified by statuteis required by the

Ei ght h Anendnent. Maynard v. Cartwight, 486 U S. 356 (1988).

Aggravating ci rcunst ances specifiedinFlorida' s capital sentencing
st at ut e are excl usi ve, and no ot her circunstances or factors rmay be used

to aggravate a crine for purposes of the inposition of the death

penalty. Mller v. State, 373 So.2d 882 (Fla. 1979).

The penal ty phase of M. Atwater'strial didnot conport with these
essential principles. Rather, the State introduced evi dence whi ch was
not rel evant to any statutory aggravating factors and argued thi s
evi dence and ot her i nperm ssi bl e matters as a basi s for i nposi ng deat h.

See W ndom
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The prosecutor alsoelicitedopiniontestinony fromw tnesses
regardingtheguilt of M. Atwater. Therecordis replete w th numerous
ot her instances of prosecutorial m sconduct.

The opinion of awitness astothe guilt of the accused i s not

adm ssible. G bbsv. State, 193 So. 2d 460, 463 (Fl a. 2d DCA 1967) .

Testi nony that t he police or prosecutors are of the opi ni on based on
i nvestigations and di scussions that the accusedis guilt is fundament al

error. Pait v. State, 112 So. 2d 380, 384-389 (Fl a. 1959). Such renarks

prejudicially affect the substantial rights of the defendant when t hey
"soinfect thetrial withunfairness asto nake the resulting conviction

a deni al of due process.” Donnelly v. DeChristoforo, 416 U. S. 647

(1974); seealsoUnited States v. Eyster, 948 F. 2d 1196, 1206 (11th Gr.

1991). In Rossov. State, 505 So. 2d 611 (Fl a. 3rd DCA 1987) t he court

defined a proper closing argunent:

The proper exercise of closing argunent is to
review the evidence and to explicate those
i nf er ences whi ch nay be reasonabl y drawn fromt he
evi dence. Conversely, it must not be used to
i nfl ame t he mi nds and passi ons of thejurors so
their verdict refl ects an enoti onal responseto
the crime or the defendant rather thanthel ogical
analysis of the evidence in light of the
appl i cabl e | aw.
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Rosso, 505 So. 2d at 614. The prosecutor's argument went beyond a revi ew

of the evidence and perm ssi bl e i nferences. He intended hi s ar gunent
t o over shadowany | ogi cal anal ysi s of the evi dence and t o gener at e an

enotional response, aclear violationof Penry v. Lynaugh, supra. He

intended that M. Atwater's jury consider factors outsidethe scope of
t he evi dence.
Fol I owi ng t he Uni ted St at es Suprene Court opi nionin Berger v.

United States, 295 U. S. 78 (1935), the Florida courts have held that "a

prosecutor's concern' inacrimnal prosecutionisnot that it shall win
a case, but that justice shall be done.' Wile aprosecutor 'may strike
hard bl ows, heis not at |liberty to strike foul ones.'" Rosso, 505
So.2d at 614. This Court has call ed such inproper prosecutori al

comrentary "troubl esone.” Bertolotti v. State, 476 So. 2d 130, 132 (F a.

1985) .
Tothe extent that trial counsel failedtoobject M. Atwater was
deni ed the effective assi stance of counsel.

Thi s Court had hel d t hat when i nproper conduct by t he prosecut or

"perneates” a case, as it has here, relief is proper. Now tzke v.
State, 572 So.2d 1346 (Fla. 1990).

ARGUVENT XI'| |
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MR ATWATER WAS DEN ED THE EFFECTI VE ASSI STANCE G-
COUNSEL DURING THE VO RD RE OF HHS TRIAL, I N
VI OLATI ON OF THE SI XTH, EI GHTH, AND FOURTEENTH

AMENDMENTS. TRIAL COUNSEL WAS RENDERED
| NEFFECTI VE BY ACTI ONS OG- THE PRCSECUTI ON AND THE
TRI AL COURT.

This issuewas pledindaimX Vof thenotiontovacate, (R 32),
and summarily deni ed. (R 235). Defense counsel failedto question
jurors about their views regarding the major issuesinM. Atwater's
case. The potential jurors were never questi oned about their vi ews
regardi ng nental illness, drugs, child abuse and only superficially
guesti oned regardi ng their vi ews on capi tal puni shnent and al cohol
abuse.

The failure of trial counsel to rai se any aspect of this issue
denied M. Atwater the effective assi stance of counsel. M. Atwater is
entitled to relief.

ARGUMENT XI V
MR ATWATER' S SENTENCE RESTS UPON
UNCONSTI TUTI ONALLY  AUTOVATI C  AGGRAVATI NG
A RCUVBTANCES, | NV QLATI ONCF THE SI XTH, El GHTH,
AND FOURTEENTH AMENDIVENTS TO THE UNI TED STATES
CONSTI TUTI ON.
Thi s i ssue was pl edin dai mXVof the postconvictionnotion, (R

33), and summarily denied. (R 236). M. Atwater's jury was

unconstitutionallyinstructedto consider an autonati c aggravati ng
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factor: "commtted whil e engagedinthe commssionor attenpt to commt
arobbery." Thejury's considerationof this aggravating circunstance
violated M. Atwater's Ei ghth and Fourteent h Anendnent ri ght s because
it allowed the jury to consi der an aggravating circunstance which
appliedautomaticallyto M. Atwater's case once the jury had convi cted
M. Atwater theory of felony nurder during the guilt phase of the
trial.® The prosecutor's argunent for the application of this
aggravating circunstance urged the jury to find it automatically.
The use of the underlying fel ony, arned robbery, as a basi s for any
aggravating factor, rendered t hat aggravati ng ci rcunstances "il | usory"

inviolationof Stringer v. Black, 112 S. . 1130 (1992). Duetothe

out cone of the guilt phase, the jury's consideration of automatic
aggravating ci rcunst ances served as a basis for M. Atwater's death
sentence. This was error and M. Atwater is entitled to relief.

The deat h penalty in this case was predi cat ed upon unreliable

automati c findi ngs of statutory aggravati ng ci rcunstances by t he j udge,

®Al ternatively, even assum ng sufficient evidence to support a
prenmeditated first degree nurder conviction, the vague "cold,
cal cul ated, and preneditated" aggravating circunstance woul d
simlarly result in an automatic aggravating circunstance, equally
viol ating the Ei ghth and Fourteenth Anendnents.
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whi ch expressly acknow edged the jury's aut onati ¢ consi deration of this

aggravating circunstance:

(Dir.

(Dir.

By its verdict findingthe Defendant guilty of
Robbery Wth a Deadl y Wapon, it i s obvi ous t hat
the jury found this factor to exist beyond a
reasonabl e doubt. The Court, having heard t he
testinmony elicitedat trial, concurs and fi nds
t hat thi s aggravating factor does exi st beyond a
reasonabl e doubt.

707) (enphasis added). The jury was told:

The aggravating circunstances that you may
consider arelimtedto any of the foll ow ng that
are est abl i shed by t he evi dence: One, the crine
for which the defendant is to be sentenced was
comm tted whi | e he was engaged i n or an acconpl i ce
in the conm ssion or an attenpt to conmt or
flight after commtting or attenptingto commt
the crime of robbery.

1817-1818). Furthernore, the jury was instructed on and

consi dered a vague aggravating circunstance:

[ T] he crime fromwhich the defendant is to be
sent enced was conmitted i n acol d, cal cul ated and
pr enedi t at ed manner wi t hout any pret ense of nor al
or legal justification.

(Dir. 1818). Aggravating factors nust channel and narrow the

sentencer's discretion. A State cannot use aggravati ng "factors which

as a practical matter fail to guide the sentencer's discretion.”

Stringer v. Black. The use of this automati c aggravati ng ci rcunst ance
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di d not "genui nely narrowt he cl ass of persons eligiblefor the death

penal ty," Zant v. Stephens, 462 U. S. 862, 876 (1983); therefore, the

sent enci ng process was unconstitutional |y unreliable, particul arly since
thejury couldcount twocircunstancesinitsfinding. Id. "Limting
the sentencer's discretion in inposing the death penalty is a
fundanment al constitutional requirement for sufficiently mnimzingthe

ri sk of wholly arbitrary and capricious action." Mynardv. Cartwight,

486 U.S. 356, 362 (1988).

The Wom ng Supreme Court addressed thi s issueinEngbergyv. Myer,

820 P. 2d 70 (Wo. 1991) and found t hat t he use of an underlyi ng f el ony
both as an elenent of first degree murder and as an aggravating
circunstance viol ated the Ei ghth Anendnent to the United States
Constitution. That court said:

In this case, the enhancing effect of the
under | yi ng fel ony (robbery) provi ded two of the
aggravati ng ci rcunst ances whi ch |l ed t o Engberg' s
deat h sentence: (1) nmurder during comm ssi on of
afelony, and (2) nurder for pecuniary gain. As
aresult, the underlying robbery was used not once
but threetinesto convict andthen enhance the
seriousness of Engberg's crinme to a death
sentence. Al felony nurders invol ving robbery,
by definition, contain at least the two
aggravati ng ci rcunst ances det ai | ed above. This
pl aces the fel ony nurder defendant in a worse
position than the defendant convicted of
premedi t at ed nurder, sinply because his crinme was
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conmmitted i n conjunction with anot her fel ony.
This is an arbitrary and capricious
classification, inviolationof the Furman/ G eqg
narrow ng requirenent.

Additionally, we find a further Furman/ G eqgg
probl embecause bot h aggravati ng factors overl ap
inthat they refer to the sane aspect of the
defendant' s crinme of robbery. Whileit istrue
that thejury' s analysisincapital sentencingis
to be qualitative rather than a quantitative
wei ghi ng of aggravating factors nerel y because t he
under | yi ng f el ony was robbery, rather than sone
ot her felony. The nmere findi ng of an aggravati ng
circunstanceinplies aqualitativevalueasto
t hat circunstance. The qualitative val ue of an
aggravating ci rcunst ance i s unj ustly enhanced when
the same underlying fact is used to create
mul ti pl e aggravating factors.

Wien an el enent of felony nurder isitself |isted
as an aggravating ci rcunst ance, the requirenent in
WS. 6-5-102 that at |est one "aggravating
ci rcunst ance"” be found for a death sentence
becones nmeani ngl ess. Black's LawDi ctionary, 60
(5th ed. 1979) defines aggravation as foll ows:

"Any circunstance attending the
comm ssion of a crinme or tort which
increases its guilt or enormty or
adds to its injurious conseguences,
but which is above and beyond the
essential constituents of the crinme or
tort itself." (enphasis added).

As usedinthe statute, these factors
do not fit the definition of
"aggravation.” The aggravating
factors of pecuniary gain and
conmi ssion of a felony do not serve
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t he pur pose of narrow ng t he cl ass of
per sons t o be sent enced t o deat h, and
t he Fur man/ G egg weedi ng- out process
fails.

820 P. 2d at 89-90. Thisis precisely what occurredinM. Atwater's
case and M. Atwater is entitled to relief.
Wom ng, |ike Florida, providesthat the narrow ng occur at the

penal ty phase. See Stringer v. Black. Wighing of invalidaggravating

ci rcunst ances at the penal ty phase def eats t he narrow ng whi ch nust

occur there:
[ When t he sentencing body is toldto weigh an
invalidfactor inits decision, areview ng court
may not assurne it woul d have nade no di fferenceif
t he t hunb had been renoved fromdeat h' s si de of
t he scal e. When t he wei ghi ng process itself has
been skewed, only constitutional harm ess-error
anal ysis or reweighing at thetrial or appellate
| evel suffices to guaranteethat the def endant
recei ved an individualized sentence.
Stringer, 112 S. C. at 1137. M. Atwater was denied areliableand
i ndi vidual i zed capi tal sentencing determ nationinviolationof the
Si xth, Eighth, and Fourteenth Anendnents to the United States
Constitution.
To the extent that thisissue was not raised by trial counsel M.

At wat er was deni ed ef f ecti ve assi st ance of counsel. This Court nust

grant relief.
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ARGUMENT XV
MR ATWATER S EI GHTH AMENDMVENT RI GHTS WERE
VI LATED BY THE SENTENC NG COURT' S REFUSAL TOFI ND
AND VEI GH THE M Tl GATI NG O RCUMSTANCES SET QUT I N
THE RECORD.
This i ssuewas pledindai mxVl of the notionto vacate, (R 38),
and sunmarily denied. (R 237). The proceedings resultingin M.

Atwat er's sentence of death vi ol ated the constituti onal mandat e of

Eddi ngs v. Okl ahoma, 455 U. S. 104 (1982). Sentencing judges are

requiredto specifically address nonstatutory mtigation presented

and/ or argued by t he defense. Canpbell v. State, 571 So. 2d 415 (Fl a.

1990). The failureto give nmeani ngful considerationandeffect tothe
evidenceinmtigationrequires reversal of adeath sentence. Penry v.
Lynaugh, 492 U. S. 302, 109 S. C. 2934, 106 6.Ed. 2d 256 (1989).

Evi dence was present ed showi ng M. Atwater's abusi ve upbri ngi ng,
hi s poverty as achild, his history of al coholism drug abuse and hi s
mental instability.

"When a r easonabl e quant umof conpet ent, uncontroverted evi dence
of amtigatingcircunstanceis presented, thetrial court nust find

that the mtigating circunstance has been proved.” N bert v. State, 574

So. 2d 1059, 1062 (Fl a. 1990). See Maxwel|l v. State, 603 So. 2d 490 (Fl a.

1992) .
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This Court has recognized that trial courts "continue to
experience difficulty inunifornmy addressing mtigating circunstances."”
Canpbel |, 571 So. 2d 415, 419 (Fl a. 1990). Moreover, thefailureto set
forth specific findings concerning all aggravating and mtigating
ci rcunst ances coul d prevent t he appel | ate court fromadequatel y carrying
out its responsibility of providingthe constitutionally required
nmeani ngful appellate review, including proportionality review

Canpbel I, 571 So. 2d 419-20; State v. D xon, 283 So.2d 1, 9 (Fla. 1973).

| ndeed, lack of uniformty in the application of aggravating and
mtigating circunstances invariably results in the arbitrary and

capricious inpositionof the death penalty. Furmanv. Georgia, 408 U S

238 (1972); see Gossmanv. State, 525 So. 2d 833, 850 (Fl a. 1988) ( Shaw,

J., concurring).
I n Canpbel I, the requi renents on sentencing courts respect to
findings regarding mtigating circunstances was set forth:

When addressing mtigating circunstances, the
sentenci ng court nust expressly evaluateinits
witten order each mtigating circunstance
pr oposed by t he def endant t o det er mi ne whet her it
i s supported by the evi dence and whet her, inthe
case of nonstatutory factors, it istruly of a
mtigating nature... The court nust find as a
mtigating ci rcunstance each proposed f act or t hat
ismtigatinginnature and has been reasonably
established by the greater weight of the
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evidence... The court next nust weigh the
aggravati ng ci rcunst ances agai nst the mtigating
and, inorder tofacilitate appellate review nust
expressly consider inits witten order each
establ i shed mtigating circunstance. A thoughthe
rel ative wei ght giveneachmtigatingfactor is
wi thi n the province of the sentencing court, a
mtigating factor once found cannot be di sm ssed
as havi ng no wei ght. To be sustained, thetrial
court's final decisioninthe weighing process
must be supported by "sufficient conpetent
evidenceintherecord.” Brownv. Wi nwight, 392
So.2d 1327, 1331 (Fla. 1981).

Canpbel |, 571 So.2d at 419-20 (footnotes and citations onmtted)

(enmphasi s added), see al so, Ferrell v. State, 20 Fla. L. Wekly S74

(Fla. Feb. 16, 1995), Larkinsv. State, No. 78,866 (Fl a. May 11, 1995).

| n Eddi ngs, Justi ce O Connor w ot e separ at el y expl ai ni ng why she
concurred in the reversal:

In the present case, of course, the rel evant
Ckl ahona st atute permts t he def endant to present
evi dence of any mtigating circunstance. See
la. State., Tit. 21, Section 701.10 (1980).
Nonet hel ess, in sentencingthe petitioner (which
occurred about one nonth before Lockett was
deci ded), the judge remarked that he coul d not "in
followngthelaw . . consider thefact of this
young man's viol ent background." App. 189.
Al t hough one can reasonably argue that these
ext enporaneous remarks are of no | egal
significance, | believethat the reasoning of the
plurality opinioninLockett conpels arenand so
t hat we do not "risk that the death penalty will
be i nposed i n spite of factors which may call for
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aless severe penalty.” 438 U. S., at 605, 98 S.
Ct., at 2965.

Eddi ngs, 455 U. S. at 119-20. Justice O Connor's opi ni on nmakes cl ear
that the sentencer isentitledto determnethe weight due aparticul ar
mtigating circunstance; however, the sentencer may not refuse to

consi der that circunstance as a mtigating factor. See Parker v.

Dugger, 489 U. S. 308 (1991). Herethetrial court inproperlyrejected

nonstatutory mtigation. This was Ei ghth Anendnent error.
Tothe extent that counsel failedtolitigatethisissueat trial,

M. Atwater was deni ed ef fecti ve assi stance of counsel. M. Atwater is

entitled to relief.
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ARGUVENT XVI

A) FLORI DA'S CAPI TAL SENTENCI NG STATUTE 1S
UNCONSTI TUTI ONAL ON | TS FACE AND AS APPLI ED I N
TH'S CASE BECAUSE IT FAILS TO PREVENT THE
ARBI TRARY AND CAPRI G QUS | MPCSI TI ON OF THE DEATH
PENALTY, AND IT VI OQLATES THE CONSTI TUTI ONAL
GQUARANTEES OF DUE PROCESS AND PRCHI Bl T1 NG CRUEL
AND UNUSUAL PUNI SHMVENT.

Thisissuewas pledindaimXVliIl of thenotionto vacate. (R

45). The lower court denied it on the nerits:

The St at e responds t hat the Fl ori da Suprene Court

does not agree that the capital sentencing statute

i s unconstitutional, nor that el ectrocutionis

cruel and unusual puni shnent, and cites supporting

caselaw Sincetherewas noneritoriousissueto

preserver, defendant’s counsel was not

i neffective. The Court agrees, and fi nds t hat

this issue has no nerit.
(R 239). Florida's capital sentencing schene denies M. Atwater his
right to due process of law, and constitutes cruel and unusual
puni shrent onits face and as appliedinthis case. Florida' s death
penalty statuteis constitutional onlytothe extent that it prevents

arbitrary inposition of the death penalty and narrows application of the

penalty to the worst offenders. Proffitt v. Florida, 428 U. S. 242

(1976). The Florida death penalty statute, however, fails to neet these
constitutional guarantees, and therefore viol ates the E ghth Arendnent

to the United States Constitution.
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Execution by el ectrocuti on i nposes physi cal and psychol ogi cal
torture w thout comrensurate justification, and therefore constitutes
cruel and unusual puni shnent in violation of the E ghth Arendrent to the
United States Constitution.

The capital sentencing statuteinFloridafails to provide any
standard of proof for determ ning that aggravating circunstances

"outwei gh" themtigating factors, Mull aney v. Wl bur, 421 U. S. 684

(1975), and does not define "sufficient aggravating circunstances."”
Furt her, the statute does not sufficiently define for the consideration
each of the aggravating circunstances listed in the statute. See

Godfrey v. Georgia, 446 U S. 420 (1980). These deficienciesleadtothe

arbitrary and capri ci ous i nposi tion of the death penalty and viol atet he
Ei ght h Anrendnent to the United States Constitution.

Florida's capital sentencing procedure does not have the
i ndependent rewei ghi ng of aggravating and mtigating circunstances

required by Proffitt v. Florida, 428 U. S. 242 (1976).

The aggravati ng ci rcunstances i nthe Fl ori da capi tal sentenci ng
st at ut e have been appl i ed i n a vague and i nconsi stent manner, and juries

recei ve unconstitutionally vague instructions on the aggravating
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circunstances. See (odfrey v. Ceorgia; Espinosav. Florida, 112 S. C.

2926 (1992).

Fl oridalawcreates a presunption of deathif a single aggravating
circunstance i s found. This creates apresunption of deathinevery
fel ony nurder case, andinnearly every preneditated nurder case. QOce
an aggravating factor is found, Florida |l awprovides that deathis
presuned t o be t he appropri at e puni shment, whi ch can only be over cone
by mtigating evidence so strong as t o out wei gh t he aggravati ng factor.
This systematic presunption of death does not satisfy the Eighth
Amendnent ' s requi renent that the death penalty be appliedonlytothe

wor st of fenders. See Furman v. CGeorgia, 408 U.S. 238 (1972); Jackson

v. Dugger, 837 F.2d 1469 (11th G r. 1988); Rchnondv. Lewi s, 113 S. C.

528 (1992). Totheextent trial counsel failedto properly preserve

thi s i ssue, defense counsel rendered prejudicially deficient assi stance.

See Murphy v. Puckett, 893 F.2d 94 (5th Cir. 1990).

§ 921.141, Fla. Stat. (1983) is unconstitutional in that it
concerns nmatters of court practi ce and procedures inviolationof Art.
V, 8§2(a), Fla. Const. whichrequires the Suprene Court of Floridato

adopt all rules for practice and procedureinthe courts of the State
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of Fl orida. The Legislature of the State of Florida has no
constitutional power to enact the aforenentioned | aw
ARGUVMENT XVI |
MR ATWATER WAS DEN ED THE EFFECTI VE ASSI STANCE CF
COUNSEL AT THE PRE- TRI AL PHASE OF H S TRI AL, I N
VI OLATI ON OF THE SI XTH, ElI GHTH, AND FOURTEENTH
AVENDIVENTS. TRIAL COUNSEL WAS RENDERED
| NEFFECTI VE BY ACTI ONS OF THE PROSECUTI ON AND THE
TRI AL COURT.
M. Atwater was arrai gned over thetelevisionnonitor at thejail.
He then went for sone tinme before ever neeting histrial attorneys. In
fact the defendant' s trial attorneys conducted depositions before their
neeting with M. Atwater. Then did not allow for any meani ngf ul
rel ati onshi p to exi st between counsel andtheir client. Thelack of a
trustingrelationshipaffectedthe defense especiallyinthe areas of
i npeachnent of State w tnesses, depositions, investigation and pl ea
negoti ati ons.
Counsel failedto object to M. Atwater not bei ng present at any
pretrial hearing.
Counsel ' s om ssions deprived M. Atwater of his Si xt h Anrendnent
right to counsel under the United States Constitution.

This issuewas pledindaimX Xof thenotiontovacate, (R 47),

and summarily denied. (R 239).

106



ARGUMENT XVI | |

MR ATWATER S TR AL OOURT PROCEEDI NGS WERE FRAUGHT

W TH PROCEDURAL AND SUBSTANTI VE ERRORS WHI CH

CANNOT BE HARMLESS WHEN VI EVEED AS A WHCOLE SI NCE

THE COMBI NATI ON OF ERRORS DEPRI VED H M OF THE

FUNDAMVENTALLY FAI R TRI AL GUARANTEED UNDER THE

S| XTH, ElI GHTH, AND FOURTEENTH AMENDMENTS.

This issuewas pledindaimXXof thenotionto vacate. (R 48)

The | ower court sumrarily deniedthisclaiminits prelimnary order
dated June 29, 1999, stating:

d ai m20: The def endant’ s court proceedi ngs were

fraught with procedural and substantive errors

whi ch cannot be harml ess when viewed as a whol e.

The State responds that the defendant argues

cunul ative error andrelies onthis Rule 3.850

pl eadi ng and t he def endant’ s di rect appeal. The

State states it has refutedthe all egati onthat

any prior claimconstitutes error warranting a new

trial on postconvictionreview The Court finds

no nerit in this claim
(R 240). This portionof thelower court’s order is problenaticonits
faceandincontext. It appearsto sinply adopt the state’ s position
that all of the particular clainsraisedinthe postconviction process
failedtojustifyrelief for one reason or anot her, and that therefore
t he cunul ati ve effect of the vari ous acts and om ssi ons conpl ai ned of

could not warrant relief either. It also appears inthe sane order

granting an evidenti ary hearing on certainguilt phaseissues. The
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| ower court did not ruleonthoseissues until January of 1999, (R
367), soitisdifficult tosee howthelower court coul d have deci ded
t hat there was no error and t herefore coul d be no cunul ati ve error
unl ess the | ower court had prejudged those i ssues and was nerely
granting an evidentiary hearing as a matter of going through the
nmotions. In fact, the language of the state’s response to the
def endant’ s noti on and many of the | ower court’s comments duringthe
cour se of these proceedi ngs i ndi cate that both the |l ower court andthe
st at e conceded t he necessity of an evidenti ary hearing on those cl ai ns
nerely as a matter of appeasingthis Court. AHuff hearing counsel for
the state attorney’s office said:
... Now, the attorney general’s officeis
telling ne that we need to have an evi dentiary
heari ng on sone of the ones that | di d not think
so, but they are pointingto theissuethat was
repeated at two di fferent pl aces, issue 17 and
i ssue 6.
MS. SABELLA: Yes.
M5. KING Innyresponsel felt they were
duplicated, and | answeredit at i ssue 17. |ssue
17, 1 didnot feel raisedto anissue requiring an
evidentiary hearing, but the attorney general’s
officeisnot confortablew ththat, andthey feel
that the Florida Suprenme Court nmay not be

confortable wwth that . . . They feel that the
record shoul d be nade.

108



(R 413, 414). The court responded by saying that it understoodthe
state’s positionas “deal withit nowor deal withit later,” (R 414),
andinits order granting an evidentiary hearing onthoseissues the
| ower court citedthe state’ s positionthat the Fl orida Suprene Court
required a hearing. (R 238). Be that as it may, if the court
det erm ned t hat an evi denti ary heari ng was required to resol ve t hose
i ssues, thenit couldnot | ogically have determ ned that there were no
errors and that therefore there could not be a problemw th their
cunmul ative effect.

InJones v. State, 569 So. 2d 1234 (Fl a. 1990) thi s Court vacated

a capi tal sentence and renanded f or a newsent enci ng pr oceedi ng bef ore

ajury because of "cunul ative errors affectingthe penalty phase.” 1d.

at 1235 (enphasi s added). In Nowi tzkev. State, 572 So. 2d 1346 (Fl a.

1990) cunul ative prosecutorial m sconduct was t he basis for anewtrial.
When cumnul ative errors exist the proper concern is whether:

even though there was conpetent substanti al
evi dence to support a verdict . . . and even
t hough each of the all eged errors, standi ng al one,
coul d be considered harm ess, the cumul ative
effect of such errors was such as to deny to
defendant thefair andinpartial trial that isthe
inalienableright of all litigantsinthis State
and this nation.
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Jacksonv. State, 575 So. 2d 181, 189 (Fla. 1991). Seealso Ellis v.

State, 622 So.2d 991 (Fla. 1993) (newtrial ordered because of prejudice

resulting fromcunul ative error); Taylor v. State, 640 So. 2d 1127 (Fl a.

4th DCA 1994).

The Supr ene Court has consi stently enphasi zed t he uni queness of
death as a crimnal punishnment. Death is "an unusually severe
puni shrent, unusual initspain, initsfinality, andinits enormty."
Fur man, 408 U. S. at 287 (Brennan, J., concurring). It differs from
| esser sentences "not indegreebut inkind. It isuniqueinitstotal
irrevocability." 1d. at 306 (Stewart, J., concurring). The severity
of the sentence "mandates careful scrutiny in the review of any

col orabl e cl ai mof error." Zant v. Stephens, 462 U. S. 862, 885 (1983).

Accordingly, the cumul ative effects of error nust be carefully
scrutinized in capital cases.

Aseries of errors may accunul ate a very real, prejudicial effect.
The burden remai ns on the State to prove beyond a reasonabl e doubt t hat
t he i ndi vi dual and cumnul ative errors did not affect the verdict and/ or

sentence. Chapmanv. California, 386 U. S 18 (1967); Statev. D Quilio,

491 So. 2d 1129 (Fl a. 1986); Larkins v. State, No. 78, 866 (Fl a. May 11,

1995) .
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The fl aws i n t he syst emwhi ch convi cted M. Atwat er of nurder and
sent enced hi mt o deat h are many. They have been poi nt ed out t hr oughout
not only this pleading, but alsoinM. Atwater's direct appeal ; and
whi | e t here are neans f or addr essi ng each i ndi vi dual error, the fact
remai ns t hat addressing these errors on an i ndi vi dual basisw || not
af f or d adequat e saf eguar ds agai nst an i nproper|y i nposed deat h sent ence
— safeguards which are required by the Constitution.

ARGUMENT XI X

MR ATWATER WAS DEPRIVED OF H'S RIGHT TO AN
| NDI VI DUALI ZED SENTENCI NG I N VI OLATION OF HI' S
S| XTH, ElI GHTH, AND FOURTEENTH AMENDVENT RI GHTS
VWHEN THE COURT SUBM TTED TO THE JURY DURI NG
DELI BERATI ONS A OCPY OF A DEATH PENALTY SENTENC NG
QUTLI NE DESI GNED AS AJUDI O AL TOOL TOASSI ST THE
COURTS | N CONDUCTI NG A PENALTY PHASE TRI AL.

During t he penal ty phase i nstructi on conference, the court and t he
attorneys di scussed an "outline" by Judge Susan Schaeffer that is
designed to assi st circuit judges in handling death penalty cases (Dr.
1760) .

Thi s outli ne was marked at as exhibit (Dir. 1761) and whil e t he
assistant state attorney saidit was for "identification", thereis no

way totell fromtheinconpleterecordif this document acconpani edthe

ot her evidence that went to the jury roomduring deliberations.
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If it did, of course, it totally skewed t he del i berati ons process
by providing instructions on both aggravating and mtigating
ci rcunst ances t hat were never at i ssue. Thereis noway of know ng how
much of an inpact this created on the jury's verdict. Any undue
influenceonthe jury's deliberations viol ates the B ghth Arendnent to
the United States Constitution.

Thi s i ssue was rai sedin Cai mxXl of thenotionto vacate. The
stat e responded t hat thi s argunent was ner e specul ati on (R 98), and t he
| ower court denied the request for anevidentiary hearingonit for that
reason. (241). This was error. The claimwas sufficiently pledto
identify theissue andto provide focus at an evidentiary heari ng,
whi ch woul d t hen have resol ved the matter. Asit is, the outcone of the
penal ty phase remains unreliable.

ARGUMENT XX
MR ATWATER WAS DEN ED THE EFFECTI VE ASSI STANCE CF
COUNSEL PRETRI AL AND AT THE GUI LT/ 1 NNOCENCE PHASE
CFHSTR AL INVIQLATI ONCF THE SI XTH, El GHTH AND
FOURTEENTH AMENDVENTS. WHEN THE DEFENSE ATTORNEY
FAI LED TOGBJECT TO THE | NTRODUCTI ON OF GRUESQOVE
AND SHOCKI NG AUTOPSY PHOTOGRAPHS.
The prosecution was permttedtointroduce into evidence numerous

gruesone photographs that were inflammtory, cunulative, and

prejudicial, eventhoughthereexistednolegitimateissueastothe
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victim s manner of death or identity. These photographs were adm tted
solely toinflame the passion of the jurors based on i nperm ssi bl e
factors. These i ncl uded a vi deo tape of the crine scene and phot ogr aphs
of thevictims partially nude body taken at t he scene of the crine, and
nuner ous pi ctures of the victi ms deceased body at the nedi cal exam ners
of fice.

The adm ssi on of t hese phot ographs permttedthe Statetoelicit
t he passi on of the jurors by shocki ngthemw th graphi c pi ctures and
inflamng their passions. The probative val ue of these phot ographs was
not only outwei ghed by their prejudice, but these photographs were
curmul ati ve to each ot her. Their graphi c content was further enphasi zed
t hrough the testinony of w tnesses.

The prejudicial effect of the photographs underm ned the
reliability of M. Atwater's conviction and death sentence. The
phot ogr aphs t hensel ves di d not i ndependent |y est abl i sh any naterial part
of the state's case nor were they necessary to corroborate a di sput ed
fact. Thetrial court'serror inadmtting these photographs cannot be

consi der ed harm ess beyond a reasonabl e doubt. Chapnman v. California,

87 S. . 824 (1967); Statev. DiQuilio, 491 So.2d 1129 (Fl a. 1986).

O Neal v. MAninch, 56 Cr. L. 2144 (U.S. Sup. C. 1995).
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Use of these gruesone photographs, which were cunul ative,
i nfl anmat ory, and appeal ed i nproperly tothejury's enotions, denied M.
Atwater afair trial inviolationof Fifth, Sixth, E ghth and Fourteenth
Amendnents to the United States Constitution.

Tothe extent that trial counsel failedto adequately preservethis
issueor failedtoraiseit, M. Atwater was deni ed ef fecti ve assi st ance
of counsel .

Thisissuewas pledindaimXXl| of thenotionto vacate, (R 51),

and summarily denied. (R 241).
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ARGUMENT  XXI
MR ATWATER | S | NNOCENT CF FI RST DEGREE MURDER AND
SECOND DEGREE MURDER AND WAS DENI ED ADVERSARI AL
TESTI NG DUE TO | NEFFECTI VE ASS| STANCE OF COUNSEL.
M. Atwater's counsel argued that a conviction of second degree was
t he maxi mum conviction the jury should find. This argunment was
presented w t hout the consul tation or consent of M. Atwater resul ting
inprejudicetothe jury. M. Atwater was again deni ed effective
assi stance of counsel. Thisissuewas pledindai mXXi |l of the notion
to vacate, (R 53), and summarily denied. (R 242).
ARGUMENT XXI |
MR ATWATER WAS DEN ED THE EFFECTI VE ASSI STANCE CF
COUNSEL PRETRI AL AND AT THE GU LT/ | NNOCENCE PHASE
OF H STRI AL, | NVI OLATI ON OF THE SI XTH, ElI GHTH
AND FOURTEENTH AMENDIVENTS. A FULL ADVERSARI AL
TESTI NG DI D NOT OCCUR. COUNSEL' S PERFORVANCE WAS
DEFI A ENT AND AS A RESULT MR ATWATER S GO\ CTI ON
| S UNRELI ABLE.

Def ense counsel in M. Atwater's case failedin his "overarching

duty to advocat e t he def endant' s cause, " Stri ckl and v. Washi ngt on, 104

S. Ct. 2052, 2065 (1984). Counsel's actions were "not sinply poor
strategi c choices; heactedw threckless disregardfor hisclient's

best interests and, at tines, apparently withtheintention of weakeni ng
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hisclient's case.” Gsbornv. Shillinger, 861 F.2d 612, 629 (10th G r.

1983) .

Trial counsel failedto discover and/ or di scover credibl e evi dence
whi ch woul d have i npeached t he t esti nony of Joan Canmarato. M. Camarato
had testified that she had seen M. Atwater, on specific days and
specific tinmes, just days before the nurder.

The policeinventory |ist contained pay slips of M. Atwater that
woul d have contradictedthetinmeline stated by Ms. Canarato. The pay
slip woul d have shown that M. Atwater was onthe job site at the ti nes
stated by Joan Canar at o.

Thisissuewas pledindaimxXXlVof thenotionto vacate, (R 53),
and summarily denied. (R 242).

CONCLUSI ON_ AND REL| EF SOUGHT

The | ower court’ s order denyingrelief shoul d be reversed. M.
Atwater isentitledtoanewtrial or at | east an evi denti ary heari ng
on t hose cl ai ns whi ch were sumarily denied. Wthregardto d ai ns VI
and XVI1, the only cl ai ms on whichthelower court hel d an evi denti ary
hearing, Atwater should receive a new trial or at |least a new
evidentiary hearing. Wthregardto the remaining cl ai ns, Atwater

shoul d recei ve at | east an evi denti ary heari ng because t he noti on and
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the files and records in the case do not concl usively showthat the

prisoner isentitledtonorelief. Fla. R Cim P. 3.850; O Cal | aghan

v. State, 461 So. 2d 1354 (Fl a. 1984); Mason v. State, 489 So. 2d 734,

735-37 (Fla. 1986).
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