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STATEMENT OF THE CASE AND FACTS

The facts of this case are recited in this Court’s initia

opinion, Mann v. State, 420 So. 2d 578, 580 (Fla. 1982):

On Novenber 4, 1980 ten-year-old Elisa
Nel son was abducted while bicycling to
school after a dentist’s appointnent. Her
bicycle was found Ilater that day, and
searchers found her body the follow ng day.
She died from a skull fracture and had been
stabbed and cut several tines.

The afternoon of the 4th Mann attenpted
to conmt suicide. The police took himto a
hospital where he stayed several days. On
Novenber 8th Mann's wife, while looking in
his pickup truck for his eyeglasses, found a
bl oodstained note witten by Elisa s nother
expl ai ning her daughter’s tardiness because
of the dentist appointnent. The police
obtained a search warrant to search Mnn's
truck and hone and arrested him on the 10th.

In an Indictnment returned on Novenber 18, 1980, Mnn was
charged wth the kidnaping and first degree preneditated nurder
of Elisa Nelson (DA-R 6-7).! Mann pled not guilty and tria
commenced on March 16, 1981, before the Honorable Philip A
Federico, GCrcuit Judge (DA-R 1109-2466). After deliberations,
the jury found Mann gqguilty as charged (DA-R 354-355, 2343).
Following the penalty phase of the trial, a jury recomended

that the court inpose a sentence of death (DA-R 369, 2461). On

The designation “DA-R” will be used to refer to the record in
the direct appeal of Mnn's convictions and sentences, Florida
Suprene Court Case #60,569; “RS-R.” will be used to refer to the
record in the appeal from Mann’s 1990 resentencing, Florida
Suprene Court Case #75,952; and “PC-R” will be used to refer to
the record in the instant postconviction appeal, Florida Suprene
Court Case #94, 885.



March 26, 1981, the judge followed the recomendation and
inposed a sentence of deat h, finding four aggravati ng
ci rcunstances: prior violent felony conviction; nurder conmtted
during the course of a kidnaping; heinous, atrocious, or cruel
and cold, calculated, and preneditated (DA-R 387-388, 1101-
1102).

This Court affirnmed the judgnents, but remanded for
resentencing due to the trial court’s finding that Mann’s prior
conviction had involved violence, the trial court’s failure to
make its findings on mtigation with the requisite clarity, and
the trial court’s finding that the nurder was conmtted in a

cold, calculated and preneditated manner. Mann v. State, 420

So. 2d 578 (Fla. 1982). On remand, the court again inposed a

death sentence, and this Court affirned. Mann v. State, 453 So.

2d 784 (Fla. 1984). Mann sought certiorari review of that
opinion in the United States Suprene Court, alleging that the
adm ssion of further evidence when the case was remanded to the
trial judge for resentencing violated double jeopardy and due
process principles. The Suprene Court denied his petition.

Mann v. Florida, 469 U S 1181 (1985). Thereafter, on January

7, 1986, the Governor signed a death warrant, setting Mnn's
execution for February 4, 1986.
Mann filed a notion for postconviction relief which was

summarily denied by the trial court, and Mann appealed. At the



sane tine it considered the appeal, this Court entertained a
petition for wit of habeas corpus, which alleged nunerous
i nstances of ineffective assistance of appellate counsel, and a
motion for stay of execution. In an opinion rendered February

1, 1986, this Court denied all relief. Mann v. State, 482 So.

2d 1360 (Fla. 1986).

Mann then filed a petition for wit of habeas corpus in
federal court, alleging that the state court postconviction
proceedings were constitutionally inadequate, along wth
eighteen other clains previously raised in state court. The
federal district court denied relief, but in the appeal from
that ruling, the Eleventh Circuit Court of Appeals ordered that
a new sentencing proceeding before a jury was constitutionally

mandated under Caldwell v. Mssissippi, 472 U S. 320 (1985).

Mann v. Dugger, 844 F.2d 1446 (11th Gr. 1988), cert. denied,

489 U.S. 1071 (1989).

Mann’ s resentenci ng was held January 29 - February 6, 1990,
before the Honorable James R Case, Circuit Judge. At that
hearing, the State presented nine wtnesses, including the
victim of Mann’s prior M ssissippi burglary conviction. Mann’ s
attorneys presented eleven w tnesses, including the doctor that
treated Mann followng his suicide attenpt; Mann's nother, two
brothers, cousin, and wife; Mnn's fornmer attorney and | egal

assistant; Dr. Joyce Carbonell, a clinical psychologist; a nun;



and a mnister. In rebuttal, the State presented a
psychol ogist; a neighbor that had coffee with Mnn shortly
before this offense; and a friend of Mann's wife.

Mann’ s not her and brothers testified about his early years,
including his father’'s illness and death when Mann was si xteen
years old, which they noted as the onset of Mann's troubles wth
al cohol (RS-R  Vol. 11/1403-09; Vol. 12/1449-57, 1469-73). H s
not her discussed Minn's Air Force service, his wves and
children, his artistic talent, religion, and renorse (RS-R Vol
11/1411-22). His brothers told the jury that they both had | ost
a kidney to cancer, and that Mann had volunteered to donate one
of his to help them (RS-R Vol. 12/1461-62, 1475). Each of
these wtnesses professed their |love for Mann and urged the jury
to spare his life (RS-R Vol. 11/1422; Vol. 12/ 1463, 1479).

Mann’s wife, Donna, related the history of her relationship
with Mann and noted the frustrations he suffered after they
nmoved to Florida (RS-R  Vol. 13/1530-37). She stated that Mann
had been depressed and enotional about his job situation and his
first wfe's refusal to let him see their son (RS-R Vol.
13/ 1535-37) . Donna had noticed that Mann had started drinking
a lot nore and, on the day of Elisa s nmurder, Mann had conme hone
about four or five in the norning, so intoxicated that he could
not find the bathroom (RS-R Vol. 13/1539-40). However, by the

tinme she left for work about 8:45, ©Mann was in good spirits and



drinking coffee with a neighbor (RS-R Vol. 13/1541, 1560).

All of Mann’'s famly nenbers, his previous attorney and
| egal assistant, the nun (Sister Loretta Pastva) and the
mnister (Dr. Melvin Biggs) testified about the remarkable
changes in Mann’s life over the ten years that he had been in
prison for Elisa’s murder (RS-R Vol. 11/1420-22; Vol. 12/1478,
1484-90; Vol . 13/1546-56, 1572, 1575-77, 1585-90; Vol. 14/1715-
23, 1734-38; Vol. 15/1793-1804). Mich of this testinony focused
on Mann's strong relationships wth his famly, his deep
religious beliefs and sincere renorse, and his wllingness to
accept responsibility for having commtted this crine (RS-R
Vol . 11/1420-22; Vol. 12/1478, 1484-90; Vol. 13/1546-56, 1572
1575-77, 1585-90; Vol. 14/1722-23, 1730, 1734-35; Vol. 15/1793-
1804). Sister Pastva related that Mann had witten her at |east
399 lengthy letters, in addition to cards and paintings that he
sent (RS-R  Vol. 14/1715-17). Mann had studied G eek, and used
it to read the Bible (RS-R Vol. 14/1722). He was involved in
t heol ogi cal studies and wanted to start a prison mnistry (RS-R
Vol . 12/1485-90; Vol. 13/1576-77, 1585-90; Vol. 14/1722-23; Vol.
15/1793-1804) .

Dr. Joyce Carbonell is a clinical psychol ogist who taught
graduat e neuropsychol ogy, supervised a crisis managenent unit at
a community clinic, and had taught and practiced forensic

psychology at the tinme of Mwnn's resentencing (RS-R Vol.



14/ 1604-08) . She met with Mann on two occasions in the fall of
1989 for a total of nearly ten hours (RS-R Vol. 14/1610-12).
In addition, Carbonell reviewed a great deal of mterial
provided by Mnn's prior collateral attorneys, including his
medi cal records, school records, trial transcript, and famly
affidavits, and she spoke with Mann’s wfe (RS-R Vol. 14/1612-
13). She conducted a conplete evaluation, and included a
neur opsychol ogi cal exam nation because she was aware of Mnn's
serious history of drug and al cohol abuse and head injuries (RS-
R Vol. 14/1614). However, her neuropsychol ogical testing did
not reveal any brain damage; although she 1ooked for brain
damage, she did not see anything significant (RS-R Vol
14/ 1614). She conducted nmany tests in order to get as accurate
a picture as possible (RS-R Vol. 14/1615).

Car bonel | extensively discussed Mann's history of substance
abuse (RS-R  Vol. 14/1619-23). She noted that his elevated
scales on various tests showed strong characteristics of a very
serious abuser (RS-R Vol. 14/1619-20). She determ ned that
Mann began drinking when he was twelve or thirteen years old
and that at the tine of this offense, he typically drank over a
case of beer a day (RS-R Vol. 14/1623). In addition, his
scores indicated some social difficulties, famly discord, |ow
sel f-esteem and heightened sensitivity and paranoia (RS-R Vol.

14/ 1619-21) . Carbonel |l also discussed Mann’s ability to form



close, lasting relationships, and how his father’s illness and
death had a lasting effect on Mann (RS-R Vol . 14/1626-28). She
expl ai ned why Mann would not nmeet the criteria for antisocial
personality disorder or passive-aggressive personality disorder
(RS-R Vol . 14/1625-26).

Dr . Car bonel | testified that Mann was a pedophile,
describing a pedophile as soneone who has sexual urges toward
children, who may or may not act on the urges, and feels badly
about having the urges (RS-R Vol. 14/1624). She stated that
Mann found the wurges repulsive, and noted that although the
pedophilia and Mann's drinking caused Elisa’ s kidnaping, Mann
did not act on his pedophilia since there was no evidence that
Eli sa had been sexually assaulted (RS-R Vol. 14/1690-91). I n
conparing her test results with those obtained by Dr. Merin in
1981, Carbonell noted that Mann continued to have psychol ogi cal
problenms in 1989, but that his problens were |ess severe than
they had been years earlier (RS-R Vol. 14/1698). She opi ned
that both statutory mental mtigating factors applied in this
case (RS-R Vol. 14/1628-31).

Mann’s second jury also recommended the inposition of a
death sentence for Elisa Nelson's nurder, by a vote of 9 - 3
and the trial court again sentenced Mann to death (RS-R Vol.
5/511; Vol. 16/2088, 2139-2140). This Court affirnmed. Mann v.

State, 603 So. 2d 1141 (Fla. 1992). Mann sought certiorari



review of that opinion, claimng that his right to be free from

self-incrimnation was violated by testinony presented during

t he resentencing. The United States Suprene Court denied the
petition for wit of certiorari. Mnn v. Florida, 506 U S. 1085
(1993).

The notion for postconviction relief giving rise to the
instant appeal was filed in July, 1997 (PC-R Supp. Vol. 2/36-
106). The State filed a response and a Huff hearing was held on
February 26, 1998 (PC-R Supp. Vol. 3). On Decenber 1, 1998, an
evidentiary hearing was conducted with regard to Mann’s cl ai m of
i neffective assistance of counsel at his resentencing. Mann
presented two wtnesses: one of his resentencing attorneys,

David Parry, and attorney Brian Donerly (PC-R Vol. 4/597, 660).

Donerly was offered as an expert in capital litigation to
provide his opinion as to what reasonably conpetent counsel
woul d have done at Mann’s resentencing in 1990. According to
Donerly, the decision to present evidence of Mnn's pedophilia
in mtigation Dbrought counsel’s representation below the
community standard and there was a reasonable probability that
this deficient performance affected Mann’s sentence (PC-R Vol.
4/ 605- 606) . Donerly based his opinion on the fact that, about
1990, there was a growing consensus within the death penalty

community that nost evi dence  of nment al illness, whi | e



intellectually mtigating, would have a negative inpact on the
jury (PCR Vol. 4/606). Because many jurors would view nental
health testinmony as aggravating rather than mtigating, it
becane common to drop such testinony unless there was strong
evidence such as long term schizophrenia or objective brain
damage (PC-R Vol. 4/607-608). Donerly acknow edged that the
defense in this case had primarily focused on other mtigation,
particularly Mnn's noral and intellectual developnent since
1981, and opined that that aspect of the defense case had been
wel | done (PC-R Vol. 4/606-607).

Donerly admtted that the question of whether or not to
pursue nmental mtigation is a tactical decision; that Parry was
not sinply followng blindly what sonmeone else had devel oped
w thout strategy, but that Parry chose a tactic within the death
penalty community at that tinme (PCR Vol. 4/620-621). He noted
it was the type of decision about which attorneys and judges may
di sagree all the time (PCGR Vol . 4/ 623) . Donerly’s
di sagreenent with the strategy to present the pedophilia relied
on the assunption that the jury would not have becone aware of
t he sexual motive for the crinme if this information had not been
presented (PC-R Vol. 4/632-633). However, Donerly also agreed
that the jury was likely to reach this conclusion even w thout
this evidence, particularly since the sexual notive was reveal ed

in letters to Sister Pastva that were admtted into evidence,



and that the alternative was the jury thinking this was sinply
done out of neanness (PC-R Vol. 4/636-637).

David Parry was an experienced capital defense attorney when
he and co-counsel Nora McClure handled Mann’s resentencing (PC
R Vol. 4/660-666). This was his sixth capital trial; by the
time of the evidentiary hearing, he had tried twenty-five
capital cases, of which thirteen or fourteen had gone through
penalty phase -- only Mann's case had resulted in a death
sentence (PC-R Vol. 4/662, 664). He received Mann’s file from
the Ofice of the Capital Collateral Representative; he spoke
extensively wth Mann's original trial at t or neys, Susan
Schaeffer and Pat Doherty; and he reviewed several boxes of
material from the first trial and the prior M ssissippi
conviction (PCGR Vol. 4/667). There was a great deal of
background information available due to the prior trial and
post convi ction proceedings (PC-R Vol. 4/668). Parry spoke to
all of the witnesses and net with a nunber of famly nenbers and
psychiatrists (PC-R Vol. 4/667-669).

Parry and MCure discussed at length the advantages and
di sadvantages of presenting the nental mtigation available,
i ncluding consideration of what evidence would or would not
otherwi se cone before the jury (PCGR Vol. 4/673). They were
stuck with the diagnosis of pedophilia; this had not originated

with Dr. Carbonell, but had been previously litigated and was

10



known to both sides prior to the resentencing (PCGR Vol. 4/672,
674) . They al so knew based on the prior exam nations that Mnn
did not suffer from brain damage (PC-R Vol. 4/674). However,
Parry believes that it is inportant to offer the jury sone
explanation of why a horrible crime has occurred, and after
checking out Dr. Carbonell’s credentials and background and
talking with a nunber of attorneys that had used her, they
decided to present her as an expert witness (PCR Vol. 4/670-
672, 675-677, 686).

Parry di sagreed with Donerly’s opinion that there woul d have
been a consensus in 1990 against using Carbonell in this case;
according to Parry, this is the type of issue where there is
likely to be a split of opinion anong experienced capital
| awers (PCR Vol. 4/680). |In addition, Carbonell provided the
opportunity to present other mtigation, since she had tested
Mann and determned himto be a very serious alcoholic, and she
could discuss his renorse; they knew they were not putting Mnn
on the stand, and Carbonell was better than the lay w tnesses

avai lable to testify about these matters (PC-R Vol. 4/681-682).

Foll ow ng the evidentiary hearing, the judge issued an order
denying relief on the effective assistance of counsel claim (PC
R Vol . 3/538-540). The judge found that the allegation that

Parry and MCure had nerely adopted the decisions of prior

11



counsel wthout tactic or strategy had not been proven (PCR
Vol. 3/539). The judge also found that the decision to present
mental mtigation, including pedophilia, was “a well-thought out
tactical and strategic decision nade after much reflection and
consultation with co-counsel and superiors” (PC-R Vol. 3/539).
The court below concluded that Parry and MCure “were
exceedingly talented trial |lawers, with experience in capita
case litigation, who perfornmed very conpetently in their
representation of Larry Mann;” and determned that neither
deficient performance nor prejudice had been denonstrated by the
testinmony presented at the evidentiary hearing (PCGR Vol.

3/539-540). This appeal follows.

12



SUMVARY OF THE ARGUMENT

| . The trial court properly rejected Mann's claim of
i neffective assistance of counsel at his resentencing. As the
court below found, no deficiency or prejudice was established
wth regard to counsels’ decision to present nental mtigation
at the resentencing. The court below applied the correct |ega
standard, and its factual findings are supported by the
testinmony fromthe evidentiary hearing.

1. The trial court’s summary rejection of Mann's other
clains of ineffective assistance of counsel was proper. These
clains were refuted by the transcript of the resentencing and/ or
facially insufficient.

L1l - VI Mann’s clains regarding prosecutoria
m sconduct, consideration of nonstatutory aggravating factors,
the rejection of mtigation, the propriety of |limts on post-
trial juror interviews, and the facial constitutionality of the
death penalty statute were properly summarily denied as
procedural |y barred.

VI, The trial court properly summarily denied Mann's
claim of inadequate nental health assistance, as it was refuted
by the record and factually insufficient.

I X. Mann’s claim of an alleged wtness comment on silence
was properly summarily denied as procedurally barred.

X. Mann's claim of cunulative error nust fail since no

13



i ndi vidual or collective error has been shown.

14



ARGUMENT
| SSUE |

WHETHER THE TRIAL COURT ERRED I N DENYI NG
MANN S CLAIM OF | NEFFECTIVE ASSI STANCE OF
COUNSEL FOLLOW NG AN EVI DENTI ARY HEARI NG.

Mann initially challenges the trial court’s ruling on his
claim of ineffective assistance of counsel which was litigated
at the evidentiary hearing below However, a review of the
record denonstrates clear support for the trial court’s findings
wth regard to this issue, and the court’s conclusion that
Mann's attorneys were effective should not be disturbed on

appeal .

In Strickland v. Washington, 466 U S. 668, 689 (1984), the

United States Suprene Court established a two-part test for
reviewing clainms of ineffective assistance of counsel, which
requires a defendant to show that (1) counsel’s perfornmance was
deficient and fell below the standard for reasonably conpetent
counsel and (2) the deficiency affected the outconme of the
pr oceedi ngs. The first prong of this test requires a defendant
to establish that counsel’s acts or omssions fell outside the
wide range of professionally conpetent assistance, in that
counsel’s errors were “so serious that counsel was not
functioning as the ‘counsel’ guaranteed the defendant by the

Si xth Amendnment.” 466 U.S. at 687, 690; Valle v. State, 705 So.

15



2d 1331, 1333 (Fla. 1997); Rose v. State, 675 So. 2d 567, 569

(Fla. 1996). The second prong requires a showing that the
“errors were so serious as to deprive the defendant of a fair
trial, a trial whose result is reliable,” and thus there is a
reasonable probability that, but for counsel’s errors, the
result of t he proceedi ngs woul d have been different.
Strickland, 466 U S. at 687, 695; Valle, 705 So. 2d at 1333
Rose, 675 So. 2d at 569.

Mann's claim of ineffectiveness and the testinony from the
post conviction hearing establish only that his current counsel
di sagree with trial counsels’ strategic decisions. This is not

the standard to be consi dered. Rut herford v. State, 727 So. 2d

216, 223 (Fla. 1998) (“Strategic decisions do not constitute
ineffective assistance if alternative courses of action have
been <considered and rejected”); Rose, 675 So. 2d at 570
(affirmng denial of postconviction relief on ineffectiveness
claimwhere clains “constitute clains of disagreenment with trial

counsel’s choices as to strategy”); Cherry v. State, 659 So. 2d

1069, 1073 (Fla. 1995) (noting “standard is not how present
counsel would have proceeded, in hindsight, but rather whether
there was both a deficient performance and a reasonable

probability of a different result”); Bryan v. Dugger, 641 So. 2d

61, 64 (Fla. 1994); State v. Bolender, 503 So. 2d 1247, 1250
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(Fla.), cert. denied, 484 U S. 873 (1987). In review ng Mann’'s

claims, this Court nust be highly deferential to counsel:

Judi ci al scrutiny of counsel ’ s
performance nust be highly deferential. | t
is all too tenpting for a defendant to

second- guess counsel ’ s assi stance after
conviction or adverse sentence, and it is
al | too easy for a court, exam ni ng
counsel’s defense after it has proven
unsuccessful, to conclude that a particular
act or om ssion of counsel was unreasonabl e.
A fair assessnent of attorney performance
requires that every effort be nmade to
el imnate t he distorting effects of
hi ndsight, to reconstruct the circunstances
of counsel’s challenged conduct, and to

eval uat e t he conduct from counsel ' s
perspective at the tine. Because of the
difficulties i nher ent in maeki ng t he

eval uation, a court must indulge a strong
presunption that counsel’s conduct falls
W thin t he w de range of reasonabl e
pr of essi onal assi st ance.

Strickland, 466 U. S. at 689; see also, R vera v. Dugger, 629 So.

2d 105, 107 (Fla. 1993) (“The fact that postconviction counsel
woul d have handled an issue or examned a witness differently
does not nean that the nethods enployed by trial counsel were

i nadequate or prejudicial”); MIlls v. State, 603 So. 2d 482, 485

(Fla. 1992); Stano v. State, 520 So. 2d 278, 281, n. 5 (Fla

1988) (noting fact that current counsel, through hindsight,
would now do things differently 1is not the test for
i neffectiveness).

One of Mann's trial attorneys testified at the evidentiary

hearing. Attorney David Parry testified that he and co-counse
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Nora McClure discussed extensively what evidence to present in
mtigation (PCR Vol. 4/666, 671-73). Al t hough he spent a |ot
of time talking to Mann’s forner attorneys, Pat Doherty and
Susan Schaeffer, he did not just accept what had been done in
the prior penalty phase, but conducted his own investigation
(PGR Vol. 4/667, 672-73). Simlarly, he did not just accept
Dr. Carbonell as the expert inherited from prior counsel, but
revi ewed her background and credentials and spoke wth several
attorneys that had been involved on cases with her; Carbonell
cane highly recoomended (PC-R Vol. 4/671). Parry felt that the
first penalty phase had not been successful, so they needed to
| ook for other ways to handle the case (PCGR Vol. 4/673). The
case was uni que because they had Mann’s conduct while on death
row for ten years, which had not previously been available; this

becane the focus of the penalty phase (PC-R Vol. 4/673, 689).

Parry and McClure weighed the pros and cons of presenting
mental mtigation; they knew that, to do so, they nust | abel
Mann as a pedophile (PCGR Vol. 4/673, 694). Parry stated that
he was aware of the social stigma involved with pedophilia, but
acknow edged that a <certain stigm exists wth all nental
mtigation (PCR Vol. 4/694, 700). Parry felt strongly that

jurors need to know why a crine occurred (PCGR Vol. 4/670, 677,
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686) . Parry also felt that Carbonell was clearly the best
W tness available to discuss other mtigation, including Mann's
fam |y background, alcoholism and renorse (PC-R Vol. 4/681-82,
692) .

Even Mann’s postconviction |egal expert, Brian Donerly,
acknowl edged that Parry was not proceeding w thout strategy or
blindly follow ng what soneone el se had done (PC-R Vol. 4/621).
Rat her, Parry nmade a tactical decision which Donerly disagreed
with, noting that it was the type of decision that attorneys and
judges disagree about all of the tine (PCR Vol. 4/623).
Donerly also agreed that Carbonell provided sone beneficial
testinmony, and testified that, except for presenting Carbonell
the defense attorneys had done their job very well (PCR Vol
4/ 607, 610, 641).

Thus, Mann’s repeated assertions that his attorneys nerely
adopted the strategy enployed by prior counsel are clearly
refuted by the record. Both of Mann’s wtnesses at the
evidentiary hearing denied that the prior strategy was sinply
adopt ed wi t hout consi derati on; Donerly and Parry bot h
acknow edged that a reasonable investigation was undertaken and
tactical decisions were discussed and eval uated. Mann has not

identified any evidence presented below to establish otherw se.
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In addition, the conclusion to present evidence of Mnn's
pedophilia was a strategic decision, not subject to being

second-guessed in a postconviction proceeding. Strickland, 466

US at 689; Rutherford, 727 So. 2d at 223; Rose, 675 So. 2d at

569. In Rutherford, a strategic decision against presenting

evi dence  of ment al mtigation was upheld as effective
assi st ance. Because counsel had investigated nental mtigation
and wei ghed the consequences of presenting this evidence to the
jury, Rutherford’s claim of ineffectiveness was rejected.
Rut herford dictates that an inforned decision with regard to the
presentation of nmental mitigation will defeat an allegation that
counsel was constitutionally deficient. And in Davis v.

Singletary, 119 F.3d 1471, 1478 (11th Cr. 1997), cert. denied,

523 U. S. 1141 (1998), defense counsel’s decision not to present
evidence of nmental mtigation in order to preclude the State's
ability to establish that Davis was a pedophile was upheld as a
reasonable trial tactic. Curiously, in Davis, the defense |egal
expert at postconviction testified that he would have presented
the nental mtigation, notw thstanding the pedophilia rebuttal

but acknow edged that this was a strategic decision about which

| egal experts commonly disagreed. See also, Rivera v. Dugger

717 So. 2d 477, 485 (Fla. 1998) (summary 3.850 denial remanded

for evidentiary hearing on effectiveness of counsel where
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allegations included claim that counsel failed to present
evi dence of Rivera' s pedophilic urges). Il n Rose, trial
counsel was faulted for not presenting guilt phase w tnesses
that clained to have seen the victim alive after the time she
was alleged to have been kidnaped by Rose. In affirmng the
deni al of postconviction relief, this Court noted that defense
counsel had testified that each of the wtnesses had inherent
pr obl ens:

In light of counsel’s testinony at the

hearing, it 1is apparent that counsel was

aware of the wtnesses in question and
know edgeabl e about the pros and cons of

calling them as w tnesses. Based upon this
know edge, counsel made an i nf or med
strategic decision not to call them In

light of the strong Ilikelihood that the
State could have successfully inpeached each

of these wtnesses, it 1is apparent that
there was a reasoned basis for counsel’s
deci si on. Hence, the trial court did not
err in concluding that Rose failed to
denonstrate that counsel’s performance was
deficient.

675 So. 2d at 570. This reasoning applies equally to decisions
to present evidence, as in the instant case, and establishes the
lack of nmerit in Mann's argunent.

Mann al so asserts that the decision to present the nental
mtigation in this case was particularly unreasonable due to the
availability of ot her mtigation whi ch was al |l egedl y
undevel oped, such as Mann’s history of substance abuse. This is

clearly refuted by the record of the penalty phase as well as
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the testinony presented at the evidentiary hearing below
Several lay wtnesses discussed Mann’'s serious problenms wth
al cohol, and even expert Donerly was inpressed by Carbonell’s
di scussion of Mann’'s serious history of abuse (RS-R Vol.
11/ 1411- 22, Vol . 12/ 1450- 57, Vol . 13/ 1535- 37, 1540; Vol .
14/ 1614, 1619, 1623, 1630; PC-R Vol. 4/610).

Simlarly, Mann’s current claim that counsel was deficient
for failing to obtain an expert in neurosubstance abuse to | ook
for brain damage is refuted by the record. Car bonel | expressly
testified that she examned Mann for brain damage, due to his
history of substance abuse and head injuries (RS-R Vol.
14/ 1614). Mann has been exam ned by a nunber of nental health
experts, none of whom has ever identified any indication of
brain danmage (RS-R  Vol. 14/1603, 1615, 1657, 1698; \Vol.
15/ 1823; PC-R Vol. 1/59-61, 68-69; Vol. 2/207, 344, 373; Vol
4/ 670) . Even today, Mann has failed to identify any expert to
opine that he suffers from brain danage; certainly no such
testinmony was presented at the evidentiary hearing bel ow

None of the cases cited by Mann conpel a contrary result.

He characterizes denn v. Tate, 71 F.3d 1204 (6th G r. 1995)

cert. denied, 519 U S 910 (1996), as “a case simlar to M.

Mann's where psychol ogical exans found no brain damage, but

counsel had reason to know of possible brain damage and failed
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to investigate the issue further” (Appellant’s Initial Brief, p.
22). The nost striking difference between the instant case and
denn is that in denn, by the tinme of post convi ction
proceedi ngs, the defense had secured two experts that found that
d enn had suffered gl obal brain damage prior to his birth due to
a surgical operation that had been perfornmed on d enn’ s nother
during her pregnancy. A neuropsychol ogist, Dr. Taney, testified
that denn's neurological inpairment affected his behavior

G enn was nineteen years old at the tinme of the crinme, had been
| abel ed nentally retarded in school, and was acting under his
ol der brother’s influence. Hi s defense attorneys agreed to the
wrong |legal authority and obtained court-appointed experts that
would furnish reports to the jury rather than getting
confidential defense experts, and then the defense had no
contact with the experts appointed, so the jury only heard that
the offense was not the product of nental illness or brain
damage. The attorneys had been found to have rendered deficient
performance by the state and federal courts, but until the Sixth
Circuit decision, no prejudice had been found. Clearly, denn
is remarkably different than the instant case and offers no

basis for relief for Mann. Conmpare also, Hall v. Washington,

106 F.3d 742 (7th Cr.) (apparently for no other reason than

personal aninosity between the defendant and counsel, counsel
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did not conduct any investigation into sentencing phase of
capital trial; did not neet with defendant to di scuss sentencing
or return phone calls to potential wtnesses that wanted to

testify on defendant’s behalf), cert. denied, 522 US. 907

(1997); Hendricks v. Calderone, 70 F.3d 1032 (9th Gr. 1995)

(defense failed to investigate or present mtigation, relying
solely on a plea for nercy, not because the presentation of
mtigation would open the door to damaging rebuttal, but because
a plea for nmercy was the strategy pursued in the only other

capital case in which counsel had participated), cert. denied,

517 U. S. 111 (1996).

Even if Mann's resentencing attorneys could be deened to
have perforned deficiently based on their decision to present
evidence of his pedophilia, no possible prejudice could be
denonstrated on the facts of this case. As both attorneys bel ow
noted, this case was highly aggravated; with or wthout the
t esti nony of pedophili a, no reasonabl e ar gunent of
di sproportionality could be made (PC-R Vol. 4/609, 685). Mann
snatched a ten-year-old girl off her bicycle on the way to
school, took her into the woods, beat her, fractured her skull,
and stabbed her repeatedly. He had a prior conviction for
burglary based on a rape he commtted in Mssissippi, a

conviction about which the victim provided “very devastating”
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testinony at the resentencing (PC-R Vol. 4/685). The fact that
he had a substance abuse problem but had turned into a swell guy
while serving ten years on death row does very little to
mtigate the atrocity of this crine. Even taking the evidence
of nmental mtigation away, no reasonable jury could recomend a
life sentence on these facts.

Donerly stated that he believed the presentation of evidence
about Mann’s pedophilia decreased the chance of getting a life
recommendation; he felt there was a “decent chance” that keeping
this evidence out would have changed the outcone, but also
acknow edged there was a decent chance it would not have nmade
any difference (PC-R Vol. 4/615, 639-40). To Donerly, a
reasonable probability of a different result could nean
sonething less than fifty percent (PC-R Vol. 4/639-40). Bot h
Donerly and Parry agreed that it was possible that the sexua
nature of Elisa's assault would cone before the jury even
w thout Carbonell’s testinony, and that the jury may have
specul ated about a sexual notive even if no such evidence was
presented (PC-R Vol. 4/632-37, 650, 652, 676-77). In light of
the facts of this case and the testinony outlined above, no
possi bl e prejudi ce has been denonstr at ed.

This issue offers nothing nore than di sagreenent with Mann's

trial att orneys’ decision to present nment al mtigation,
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including the diagnosis of pedophilia, at his resentencing

pr oceedi ng. This disagreenent does not establish deficient
performance -- this was, after all, mtigation which the
El eventh G rcuit characterized as “conpelling.” Mnn v. Dugger

844 F.2d 1446, 1460 (11th Cr. 1988). Clearly, as found bel ow,
this decision was a strategic choice nmade after a thorough
i nvestigation, and as such is virtually unchall engeable. On the
facts of this case, the trial court properly rejected Mann's

claimof ineffectiveness, and no relief is warranted.
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| SSUE 11
VWHETHER THE TRIAL COURT ERRED | N SUMVARI LY
DENYI NG OTHER | NEFFECTI VE ASSI STANCE OF
COUNSEL CLAI MB.

Mann al so contests the trial court’s failure to conduct an
evidentiary heari ng regar di ng hi s ot her al | egati ons of
i neffective assistance of counsel. Once again, a review of the
record denonstrates the propriety of the rulings nmade below
When the particular allegations are considered individually, it

is clear that no additional evidentiary hearing was warranted on

t hese cl ai ns.

1. Failure to present Mann’s history of substance abuse

Mann's assertion that his attorneys were ineffective for
failing to present evidence of his history of substance abuse is
refuted by the transcript of the resentencing hearing, which
reflects that in fact such testinony was presented through Dr.
Car bonel | . At the resentencing, Dr. Carbonell testified that
she conducted neuropsychol ogical testing because she was aware
of Mann's serious history of drug and al cohol abuse (RS-R Vol
14/ 1614). She discussed the test results which indicated that
Mann had strong characteristics of a serious abuser (RS-R Vol
14/ 1619) . She noted that Mann began drinking at about age
twelve or thirteen, and that she believed he was intoxicated on

the norning of the crime (RS-R Vol. 14/1623, 1630). OQher lay
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W tnesses also testified about Mann's history of alcohol abuse
(RS-R Vol . 11/1418; Vol. 13/1535-37, 1540). Even the State’'s
expert agreed that he could not dispute Carbonell’s testinony of
subst ance abuse (PC-R Vol. 4/681).

Al t hough Mann now submts that Dr. Carbonell’s testinony was
i nsufficient because Carbonell was not a neuropharmnacol ogi st, he
does not identify any additional testinony that could have been
presented. In addition, since the defense strategy in this case
was to focus on the positive changes in Mann's character over
the previous ten years, extensive evidence of substance abuse
woul d detract from the picture of Mann that the defense sought
to present (PC-R Vol. 4/606-07, 689). O course, the portrait
of Mann as a serious drug abuser would carry many of the sane
negative connotations as the evidence of pedophilia that now
of fends collateral counsel; Mnn's |egal expert at the hearing
testified that mtigation regarding drug and al cohol use was a
two- edged sword, and that he had “never suggested that drug
abuse be used as a mtigator” (PC-R Vol. 4/653). Def ense
counsel at trial knew about Dr. Fireman’s testinmony in the first
penal ty phase, but also knew that they wanted to try sone things
differently, as the first penalty phase had not been successfu
(PC-R Vol . 4/673).

In light of the testinony of substance abuse that was

presented to the sentencing jury, and the inconsistency between
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such testinony and the defense penalty phase theory, no
evidentiary hearing was warranted on this allegation. The

summary deni al of relief was proper.

2. Failure to investigate brain damage

Mann al so asserts that counsel were ineffective for failing
to explore the possibility of brain danage. Once again, Mann is
not challenging a particular failure as much as he is
challenging the way that brain damage was expl ored. That is,
Mann is attacking his attorneys’ choice of experts rather than
identifying an avenue of investigation which counsel failed to
pursue. In fact, Mann was exam ned by a nunber of nental health
experts prior to trial as well as prior to his resentencing, and
none of these exam nations revealed any indications of brain
damage (RS-R Vol . 14/1614, 1615, 1657, 1698; PC-R Vol. 1/59-
61, 68-69; Vol. 2/344-53; Vol. 4/674). To this day, Mann has
not identified any potential expert or any diagnosis of brain
damage which would provide any mtigation above and beyond that
provi ded by Dr. Carbonell.

Dr. Carbonell’s expertise and qualifications were well
established at the resentencing hearing (RS-R Vol. 14/1603-09).
Al though he faults counsel for failing to secure CAT or PET
scans or to hire yet another expert, he does not allege that any

of this would have resulted in a finding of brain damage. Thus,
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his claim was insufficient to warrant an evidentiary hearing,

and summary deni al was agai n proper.

3. Failure to challenge prior (M ssissippi) conviction

Mann next challenges his attorneys’ failure to do sonething
which the law would not permt them to do. Specifically, he
claims that his attorneys should have attacked the reliability
of his prior violent felony conviction for burglary in
M ssi ssi ppi by <cross examning his victim regarding her

identification of Mann as the perpetrator of the offense.

However, in Finney v. State, 660 So. 2d 674 (Fla. 1995), this
Court held that a defense attorney cannot go behind the validity
of the prior conviction in the manner suggested herein.

Counsel at penalty phase objected to the State’s use of the
M ssi ssi ppi convi ction, claimng that the conviction was
obtained in violation of Mnn's constitutional rights (RS-R
Vol . 11/1394). Unless the Mssissippi conviction had been
vacated by a Mssissippi court, there is little else that
counsel could have done. O course, Mann has never alleged that
any court has found his prior conviction to have been inproperly
obt ai ned. Dr. Carbonell noted at the resentencing hearing that
Mann admtted all prior accusations of crimnal behavior, except
for the Mssissippi rape (RS-R Vol. 14/1697). Hi s continued

denial of that offense is essentially all that he has offered in
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support of this claim On these facts, summary denial of this

al l egati on was nmandated by law. See, Eutzy v. State, 541 So. 2d

1143, 1146 (Fla. 1989).

4. Failure to cross exam ne Fred Daniels

Mann’s next conplaint concerns the cross exam nation of
State witness Fred Daniels, a neighbor of Mann’s that testified
at trial that Mann did not appear to be intoxicated on the
nmorning he killed Elisa. Mann specul ates that, had Daniels been
pressed, he nmay have admtted that he did not really know if
Mann had been intoxicated or not. Such specul ati on does not
conpel an evidentiary hearing. Clearly, Daniels was cross
exam ned about his famliarity with Mann’s drinking habits (RS-
R Vol. 15/1896-1905). More inportantly, however, Daniels was
not the only witness to rebut Mann’s allegation of intoxication.
See, Mann, 603 So. 2d at 1142. Therefore, this claim was al so

properly sunmarily deni ed.

5. Failure to docunent actions by victims rights
organi zati on

Mann also speculates that possible inproprieties by a
victims rights organi zation may have influenced the jury, but
once again no specific facts are offered to denonstrate any
possi bl e constitutional error. Nei t her t he al | eged

inproprieties nor the inproper influence are even generally
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identified. In fact, when asked at the Huff hearing, counsel
for Mann could not specify particularly what should have been
docunented or why; she nerely remnded the court that she had
inherited the notion as witten and could not speak beyond the
all egations presented in the motion (PCGR Supp. Vol. 3/123-
125).

Mor eover, because the allegations of this claim are taken

entirely fromthe record on appeal, it could have been presented
in Mann's direct appeal. Once again, sunmmary denial was
war r ant ed.

6. Failure to object to prosecutor’s suggestion that Mnn

could be rel eased on parole

Mann has failed to identify any inpropriety 1in the
prosecutor’s coments on Mann’s eligibility for par ol e.
Eligibility for parole has consistently been recognized as a
rel evant sentencing factor, and the defense in this case
repeatedly presented evidence that Mnn did not expect or
desire to ever be released from prison (RS-R Vol. 13/1575-77,
1585-90; Vol. 14/1632, 1738). The prosecutor’s comment was not
a msstatenent of fact or |aw. Since the comment was proper
rebuttal to mtigation offered by the defense, trial counsel’s

failure to object presented no basis for an evidentiary hearing.
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7. Failure to object to inproper jury instructions

Mann’s last «claim of ineffective counsel attacks his
attorneys’ failure to adequately challenge the jury instructions
regarding his prior violent felony conviction. |In Mann's direct
appeal, this Court held that there was no error presented in the
trial court’s instruction that Mnn's prior burglary was a
vi ol ent of fense. Mann, 603 So. 2d at 1143. Since no error
occurred, the claimthat counsel should have objected is wthout
merit. Summary denial of this claimwas proper.

In conclusion, Mann has failed to denonstrate any error in

the trial court’s sunmmary rejection of these allegations of

i neffective assistance of counsel. No evidentiary hearing, or
any other relief, is warranted on the clains presented in this
i ssue.
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ISSUE 111

WHETHER THE TRIAL COURT ERRED |IN SUMVARILY
DENYI NG CLAI M5 OF PROSECUTORI AL M SCONDUCT

Mann next presents a claim which could have been, and in
fact, was raised on direct appeal. Al t hough the court bel ow
clearly found Mann’s argunent of prosecutorial msconduct to be
procedural ly barred, Mann has not even attenpted to identify any
error in that ruling. | nstead, Mann nerely presents his claim
w thout nentioning that it was previously rejected by this Court
in his direct appeal.

The lower court’s finding of a procedural bar was proper.

Robi nson v. State, 707 So. 2d 688 (Fla. 1998); Haliburton v.

State, 691 So. 2d 466, 472 (Fla. 1997). To the extent Mann is
challenging coments included in the prosecutor’s closing
argunent, this issue was litigated and rejected in his direct

appeal. Mann, 603 So. 2d at 1143. See, Engle v. Dugger, 576 So.

2d 696, 699 (Fla. 1991) (“This claim is procedurally barred
because it was rej ected in the appeal from Engle’s
resentenci ng”). Hi s suggestion of m sconduct in other portions
of the proceedings relies on the trial transcript, and therefore

must have been raised on direct appeal. Kelley v. State, 569

So. 2d 754, 756 (Fla. 1990); Jennings v. State, 583 So. 2d 316,

322 (Fla. 1991).
Mann’s attenpt to recast the claim as one of ineffective

assi stance of counsel cannot revive the barred issue. Robi nson;
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Johnson v. Singletary, 695 So. 2d 263, 265 (Fla. 1996). In

addition, as this Court previously found, the prosecutor’s
references to Mann as a child nolester and pervert were fair
cooments on the evidence, and did not <constitute inproper

argunent . Mann, 603 So. 2d at 1143. No relief is warranted on

this issue.
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| SSUE |V
WHETHER THE TRIAL COURT ERRED IN SUMVARI LY
DENYI NG MANN' S CLAIM REGARDI NG THE TRIAL
COURT’ S ALLEGED CONSI DERATI ON OF
NONSTATUTORY AGGRAVATI NG CI RCUMSTANCES.
Mann’s claim that the trial court inproperly considered
nonstatutory aggravating circunstances is simlarly procedurally

barred. Rutherford, 727 So. 2d at 218, n.2 (Fla. 1998). Mann's

characterization of this issue as involving fundanental error
whi ch nust be considered due to the special scope of review in
capital cases is not conpelling; nerely invoking the I abel
“fundanental error” cannot be used as a neans of thwarting our
wel | established procedural rules.

It has long been the law in this state that clains which
could have or should have been raised on direct appeal are not
cognizable in a notion to vacate filed pursuant to Florida Rule

of Crim nal Procedure 3.850. Ziegler v. State, 654 So. 2d 1162,

1164 (Fla. 1995); Torres-Arboleda v. Dugger, 636 So. 2d 1321,

1323 (Fla. 1994); Raulerson v. State, 420 So. 2d 517 (Fl a.

1982); Christopher v. State, 416 So. 2d 450 (Fla. 1982); Meeks

v. State, 382 So. 2d 673 (Fla. 1980). It is also not
appropriate to use a different argunent to relitigate the sane

I ssue. Harvey v. State, 656 So. 2d 1253, 1256 (Fla. 1995);

Torres-Arbol eda, 636 So. 2d at 1323; Medina v. State, 573 So. 2d

293, 295 (Fla. 1990). The purpose of Rule 3.850 is to provide

a neans of addressing alleged constitutional errors in a
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j udgnent or sentence, not to review errors which are cognizable

on direct appeal. MCrae v. State, 437 So. 2d 1388 (Fla. 1983).

Since Mann’s allegation of nonstatutory aggravating factors is
predi cated on the transcript of his trial proceedings, it nust
have been raised on direct appeal. Kelley, 569 So. 2d at 756
Jenni ngs, 583 So. 2d at 322. Hs failure to present the issue
at the appropriate tinme procedurally bars consideration of this

claim
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| SSUE V
VHETHER THE TRI AL COURT ERRED IN SUWARI LY
DENYING MANN' S CLAIM REGARDING THE TRI AL
COURT' S ALLEGED FAlI LURE TO CONSI DER
M Tl GATI NG Cl RCUMSTANCES.
As his next claim Mnn contends that the trial court failed

to properly consider and find mtigating factors allegedly

established by the evidence. This claim must be raised on
direct appeal. Harvey, 656 So. 2d at 1256; Engle, 576 So. 2d
702. Therefore, this claim is procedurally barred, and Mann
cannot obtain collateral relief on this point. Engle, 576 So.
2d at 699.
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| SSUE VI
WHETHER THE TRIAL COURT ERRED | N DENYI NG
MANN S CLAI M REGARDI NG THE CONSTI TUTI ONALI TY
OF RULES REGULATI NG JUROR | NTERVI EWS.
Mann's next challenge disputes the constitutionality of
Florida rules limting an attorney’'s right to interview jurors
after the conclusion of a trial. As usual, Mann’s counsel fails

to acknowl edge or attenpt to distinguish case law directly on

point rejecting his claim In Young v. State, 24 Fla. L. Wekly

S277, n. 5 (Fla. June 10, 1999), this Court expressly found this

to be a direct appeal I Ssue, procedurally barred in

post convi cti on proceedi ngs. See also, Ragsdale v. State, 720
So. 2d 203, 205 (Fla. 1998).

Even if not barred, the claimshould be denied as neritless.
The United States Suprene Court has held that “long-recognized
and very substantial concerns” justify protecting jury

del i berations fromintrusive inquiry. Tanner v. United States,

483 U. S. 107, 127 (1986). Federal courts have consistently
upheld the federal restrictions on post-trial juror interviews

agai nst constitutional challenges. See, United States V.

Hooshmand, 931 F.2d 725, 736-737 (11th Cr. 1991); United States

V. Giek, 920 F.2d 840, 842-844 (11th GCr. 1991). The reasoning
of those <cases applies equally well to Florida’s rule
restricting juror contact when considered in light of Florida' s

constitutional right of access to the courts, and denonstrates
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that Mann is not entitled to relief on this issue.
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I SSUE Vi1

WHETHER THE TRIAL COURT ERRED |IN SUMVARILY
DENYI NG MANN' S CLAIM REGARDI NG THE FACI AL
CONSTI TUTI ONALI TY OF FLORI DA’ S DEATH PENALTY
STATUTE AND THE JURY I NSTRUCTIONS G VEN IN
TH S CASE

Mann’s next claim a challenge to the facial validity of

the death penalty statute, clearly should have been raised on

direct appeal. It must be summarily denied as procedurally
barred. Jennings, 583 So. 2d at 322. In addition, clains

relating to jury instructions are consistently rejected in

coll ateral proceedings as they should be raised both at tria

and on direct appeal. See, Johnston v. Dugger, 583 So. 2d 657

662-663, n. 2 (Fla. 1991); Gorham v. State, 521 So. 2d 1067,

1070 (Fla. 1988) (“Because a claim of error regarding the
instructions given by the trial court should have been raised on
direct appeal, the issue is not cognizable through collatera

attack”). No relief is warranted.
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| SSUE VI |

VWHETHER THE TRIAL COURT ERRED | N SUMVARI LY
DENYING MANN S CLAIM ALLEG NG | NADEQUATE
MENTAL HEALTH ASSI STANCE.

Mann's next claim was presented as Caim Xl in his
postconviction notion; as presented in the notion, the claimwas
properly subject to summary denial because it failed to offer
any factual support (PC-R Supp. Vol. 2/91-97). Al t hough, on
appeal, Mann has at |east added specific facts regarding Dr.

Carbonell’s involvenent in his case, the facts which he has

added? are refuted by the transcript from Mann’s resentencing.

Mann’ s appellate brief contends that Dr. Carbonell was not
a substance abuse expert, did not conduct an appropriate
exam nation, and did not investigate Mann’s history of drug
abuse or test for brain damage. However, at the resentencing,
Carbonell’s expertise and qualifications were well defined. She
testified that she was a clinical psychol ogist, focusing on the
application of psychology to <crimnal justice (RSR Vol.

14/ 1603- 05) . She was the director of a community clinic at

°The State objects to Mann's reliance on facts which were not
offered to the court below during the postconviction proceedi ng.
A defendant may not present a vague claim of constitutional
error to the trial court, and then factually expound on the
claim after it is summarily denied. Florida Rule of Crimnal
Procedure 3.850 expressly requires the recitation of specific
facts in a postconviction notion; it is clearly inproper for a
defendant to save the factual support for a claim until the
appeal fromthe sumary denial of the issue is heard.

42



Florida State University, supervisor of the crisis mnagenent
unit (RS-R Vol. 14/1605). She taught graduate neuropsychol ogy
and had taught and practiced forensic psychology (RS-R Vol.
14/ 1605, 1608).

Carbonell reviewed a great deal of background infornmation
in addition to her interview and evaluation of Mann (RS-R Vol
14/ 1610- 15, 1621, 1657, 1698). She conducted a conplete
eval uation, and included a neuropsychol ogi cal exam nation due to
his history of substance abuse and head injuries (RS-R Vol.
14/ 1614-15). However, the neuropsychological testing did not
reveal any brain damage; she | ooked for damage, but did not find
anything significant (RS-R Vol. 14/1614). Her concl usi ons
with regard to the absence of brain damage was consistent with
a nunber of other nental health professionals that had exam ned
Mann (RS-R Vol . 14/1615, 1667, 1698; PC-R Vol. 1/59-61, 68-69;
Vol . 4/674). Even as bolstered with the addition of new
facts, Mann’s claim on this issue cannot wthstand summary
denial. In order to obtain an evidentiary hearing on a claim of
this nature, a defendant nust identify specific deficiencies in
the nental health assistance that was provided and allege
evidence that he is prepared to present in order to prove his

claim Jackson v. Dugger, 633 So. 2d 1051, 1054 (Fla. 1993);

Engle, 576 So. 2d at 702. Mann does not allege that he has

brain damage or that any nental health professional has ever
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di agnosed him with brain damage. Once again, no relief is
warranted as the court below properly summarily rejected this

claim
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| SSUE | X

VWHETHER THE TRIAL COURT ERRED | N SUMVARI LY
DENYING MANN' S CLAIM REGARDING A W TNESS
COMWENT WH CH ALLEGEDLY VIOLATED H' S RIGHT
TO REMAI N SI LENT.

This claimis again procedurally barred, since Mann relies
on a coment reflected in his trial transcript for this
all egation of constitutional error. In fact, Mann cl ai med that
there was an inperm ssible comment on his right to remain silent
as part of his appeal from his resentencing, and this Court
found that, even assumng the coment was inproper, any error
was clearly harm ess. Mann, 603 So. 2d at 1143. The United
States Suprene Court declined to review the opinion as to this
I ssue. The previous rejection of this issue bars consideration
of this claim at this tine. Engle, 576 So. 2d at 699.

Furthernmore, no relief is warranted for the sanme reasons given

inthe initial rejection of the issue.
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| SSUE X

WHETHER THE TRIAL COURT ERRED |IN SUMVARILY
DENYI NG MANN' S CLAI M OF CUMJULATI VE ERROR

Mann’s assertion of curulative judicial error fails to add
a cogni zabl e independent claim since it relies on finding a
nunmber of constitutional violations; Mann nerely alleges that
numerous errors contamnated his trial. This claimis barred,
since the effect of any cunulative error based on the issues
raised in his direct appeal mnust have been considered at that
time. To the extent Mann is asserting cunul ative error based on
the current postconviction issues, he is clearly not entitled to
relief since none of the allegations which he has presented
denonstrate any error that could have affected the fundanenta

fairness of his trial. See, Mendyk v. State, 592 So. 2d 1076

1081 (Fla. 1992).

No facts are offered in support of Mann’s claim that a
conbination of alleged errors rendered his trial fundanentally
unfair. The specific errors are not even generally identified
warranting summary denial of this point. Engle, 576 So. 2d at

700, 702; Gorham 521 So. 2d at 1070.
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CONCLUSI ON

Based on the foregoing argunents and authorities, the trial

court’s denial of postconviction relief nust be affirned.
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