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PRELI M NARY STATEMENT

Appel l ant was the defendant in the trial court and wll be
referred to herein as “Appellant” or “Defendant”. Appellee, State
of Florida, was the prosecution below and will be referred to

herein as “Appellee” or the “State”. Reference to the record on
appeal wll be by the synbol “R’, to the transcripts will be by the
synbol “T”, to any supplenental record or transcripts wll be by
the synbols “SR{vol.]” or ST[vol.]”, and to Appellant’s brief wll

be by the synbol “IB’, followed by the appropriate page nunbers.

STATEMENT OF THE CASE AND FACTS

Subject to the following additions, corrections, and/or
clarifications set forth below and in the argunent portion of this
brief, Appellee accepts Appellant's statenent of the case and facts
for purposes of this appeal.

The instant appeal is fromAppellant’s retrial for the nurder
of Leonard Andre (“Andre”) which occurred on Decenber 16, 1991
during the course of the arned robbery of Andre’s Market in Delray
Beach, Florida (T26 - 502-07, 541, 543-45; T27 - 594-95, 606-07;
T28 - 816-23, 832). At point blank range, Andre was shot two or
three tinmes in the back, chest, and armwi th a . 357 nagnum handgun
as he westled with Appellant during the robbery (T26 - 541-45,
550; T27 - 575, 582-86, 594-602, 606-07, 614-15, 647, T28 - 819-23,

825-35. As confessed by Appellant, the shooting occurred in order



to free hinself from Andre’s grasp and to escape the scene (T28 -
818-23, 830, 832, 835). In spite of Appellant’s assertion that the
confession was coerced, the jury found himguilty (T29 - 883-99,
933-36, 945-48, 1041-43).

Following the verdict, Defendant waived the jury for the
penal ty phase. Appel | ant conceded the statutory aggravators of
prior violent felony convictions and hom ci de was comm tted during
the course of a felony (T30 - 1057-58). Def endant rai sed one
statutory and six non-statutory mtigating factors (T30 - 1059-64).
Fi ndi ng three aggravators (1) prior violent fel ony convictions, (2)
capital felony commtted during the course of a robbery, and (3)
murder commtted for the purpose of avoiding or preventing a | aw ul
arrest or effecting an escape from custody along with one non-
statutory mtigator, renorse, but givingit very little weight, the
trial judge wei ghted the aggravation and mtigation and i nposed t he
death sentence (R22 - 3857-67).

Judge Mounts presided over both Appellant’s trials for nurder
and robbery. During the course of Appellant’s re-trial, restraints
were worn as the judge was aware of Appellant’s prior courtroom
behavi or and actions while incarcerated (T28 - 743-47). Based upon
the accounts of the trial court, defense counsel, and prosecutors,
Appel lant’s 1993 courtroom behavi or was nenorial i zed. Fol | owi ng
the reading of the jury’s guilty verdict at the conclusion of the
first phase of Appellant’s 1993 trial, he stood up and threw a 26
pound chair at least 12 feet through the air at the prosecutor and
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in the direction of the jury, even though defense counsel had
gotten their hands on the chair (RLl7 - 3096, 3100-01, 3104, 3111-
12). Wiile being restrained forcibly by deputies, Appellant
struggl ed, used profanity, and shouted threats, such as “you w |
pay for this, or you wll have to answer to this”, toward the
prosecutor and maybe the jury as he was being led from the
courtroom(R1l7 - 3095-96, 3101, 3104). Several jurors were brought
to tears; they were shaken visibly and frightened by Appellant’s
actions (R17 - 3096, 3099, 3101-02). The trial court was inforned
that in a prior trial, upon conviction, Appellant threatened the
prosecutor’s life, telling himhe was a “dead man.” (R17 - 3104).
Over the defense objection, Appellant was ordered to be kept in
restraints. (Rl7 - 3108). Judge Mounts related, and defense
counsel confirmed, Appellant had thrown a book at Judge Col bath
during anot her hearing and had been held in contenpt (RLl7 - 3109).

On February 2, 1998, pre-trial, the judge inquired whether
def ense counsel had discussed with the Correctional Staff the
restraints Appellant would wear and his court attire. Faced with
t he defense objection to restraints worn in front of the jury, the
court noted there was a painless restraining belt which could be
wor n under Defendant’s clothing (ST1 - 37-39). At the February 4,
1998 hearing, defense counsel infornmed the trial court that he had
conferred with Corrections and the restraints would not be an
i ssue; Appellant would cooperate and wear the belt, although he
objected to the restraints (ST1 - 73-74; ST2 - 257).

3



Just prior to the commencenent of the voir dire, Appellant
instructed his counsel to not participate in the trial if any form
of restraint would be required because he found the belt
unconfortable. (R23 - 8-9, 13). Appellant tried to bargain with
the court and offered to formsone sort of “contract”, so he would
not have to wear restraints (R23 - 15). Judge Mounts found
Appel  ant was addressing the issue intelligently, but Corrections
wanted the restraints, therefore, they would remain (R23 - 16-17).

In response to defense counsel’s question to the venire about
Appellant’s shackling, M. Licata, M. Neuneister, M. Pau
Hof f man, M. Maurice Hof fman, and Ms. Tower thought Appellant had
been i ncarcerated and denied bail; M. Licata and M. Paul Hof f man
served on the jury, but the other were excused either for cause or
by perenptory challenge (R24 - 262, 334, 413). Those jurors, M.
Karp and M. Martin, who felt they could not serve because of the
arnmed guards in the courtroom and Appellant’s restraints, were
excused w thout objection (R24 263, 454-55). Wile M. Karoly
noted Appellant’s restraints and the defense noved for a mstrial,
counsel did not insist that the trial court rule on his notion (T25
- 413). In fact, counsel did not seek to strike M. Karoly for
cause or on a perenptory basis (T25 - 413, 453-69). Appel | ant
accepted the jury panel subject to his prior objections (R25 -
469). After the jury was sworn, defense counsel, M. Dubiner, nmade
a record of the history of this case stating:

| just wanted to put on the record that

4



t he inci dent described by the experts in their
testinony, specifically M. Bryant throw ng a
chair and throwi ng a book which | eads to the,
as you put it, restraints that he’'s wearing,
the book throwi ng incident occurred in 1990
and the chair throwing incident occurred in
February 1993.
(R25 - 473-74).

On the second day of testinony, Ms. Derks advised the court
her husband had asked her if the man in handcuffs was guilty, to
whi ch she replied she could not discuss the nmatter. Nei t her an
objection to Ms. Derks continuing as a juror, nor an inquiry into
the i npact of this adm ssion was sought by the defense (T28 - 749).

Upon the jury's return of a verdict of guilty for first-degree
murder and armed robbery, their services were waived for the
penal ty proceedi ngs (T29 - 1041-43). During the penalty phase, the
State introduced certified copies of Appellant’s prior violent
felony convictions and asked the judge to note the nurder was
commtted during a robbery. Upon the State’s request, the tria
testinony was incorporated by reference (T30 - 1056-57).

In the penalty phase, Mark Gaines (“Gaines”), Appellant’s
friend since birth, saw no difference in Appellant’s personality
after his 1985 head injury. During Appellant’s incarceration, he
and Gai nes, a Deacon at the Turner Faith Tenple, kept in tel ephone
contact and prayed together (T30 - 1124, 1129, 1131-32, 1134, 1136-
37, 1139). Fairly intelligent, articulate, and able to share
sophi sticated i deas on theol ogy, religion, and scriptures, was the

way Gai nes descri bed Appellant (T30 - 1135, 1140). When questi oned
5



by the trial court, Gaines recounted he considered Defendant to
have had a healthy, happy, nornmal childhood with a supportive
father who perhaps had had an extramarital affair (T30 - 1140).
Geg Oto (“Oto”), alicense clinical social worker called by
t he defense, adnmitted his predecessor, Hilary Sheehan!, had fail ed
to turn up any independent evidence to support the allegations of
abuse reported by Appellant’s famly, in spite of putting in over
1,500 hours of investigative work. There were no police reports or
confirm ng accounts fromnei ghbors (T30 - 1144, 1184). Oto did no
i ndependent investigation; his report was rendered al nost
excl usi vely on what Appellant and his sisters clained (T30 - 1185).
According to Oto, while it would have been helpful to have
i ndependent confirmation of the history chronicled by Appellant’s
famly, M. Sheehan could not authenticate any of the incidents
reported (T30 - 1187). Oto concurred that even if Defendant’s
fat her may not have been supportive, Appellant had the support of
hi s not her, teachers, and nei ghbors (T30 - 1189). Wen questi oned
by the trial judge, Oto admtted his work on six other death
penalty cases was al ways at the behest of the defense (T30 - 1214-
15). Also, while interview ng Defendant, Oto saw no reason to
question Appellant’s conpetency or understanding (T30 - 1216).
When Def endant’ s not her, Veoni ce Bryant, was questi oned by the

trial judge, she admtted she had not reported the all eged acts of

Hi Il ary Sheehan never produced a formal report, but nerely
di scussed her findings with Gto (R30 - 1193, 1196).

6



vi ol ence perpetrated upon her by Appellant’s father, WIllie Bryant,
while they lived in Connecticut. It was not until she noved to
Florida that she spoke of the violence and filed police reports
(T31 - 1267-68). Up until 1996, even though this violence was
recurring, Wllie Bryant resided with his wife sporadically (T31 -
1269-70) . Conversely, WIllie Bryant testified he had never
comm tted or been accused of a violent act against his famly while
his son was living at hone (T31 - 1288-89).

ldentifying and weighting the aggravating and mtigating
evi dence presented by the parties, the trial court announced the
sentence (R 3857-67; T31 - 1332-40). Followi ng the inposition of
the death penalty for the first-degree nurder of Leonard Andre and

life in prison for the arnmed robbery, Appellant appeal ed.



SUMVARY OF THE ARGUMENT

PONT I - The trial court did not err in requiring Appellant
to be kept in restraints during the trial. Based upon Appellant’s
prior violent behavior in the courtroomas well as injail, the use
of restraints was proper. An evidentiary hearing was not
necessary. However if a hearing should have been granted, failure

to do so was harmnl ess beyond a reasonabl e doubt .

PONT Il - Appellant’s challenge to execution by el ectrocution

is noot as Florida has switched to execution by lethal injection.

PONTS 111, 1V, AND VI - The trial court’'s conclusions

regarding the challenged non-statutory mtigating factors have

record support. The sentencing decision should be affirned.

PONT V - The record supports the trial judge s decision

Def endant was conpetent to stand trial.

PO NT VII - The instant sentence i s proportional when conpared

to other death sentences in simlar cases.



ARGUMENT
PO NT

| T WAS NOT ERROR TO REQUI RE DEFENDANT BE TRI ED
WHI LE WEARI NG RESTRAI NTS (r est at ed) .

Appel l ant asserts it was error to require he wear restraints.
He al so clains the judge refused to permt the use of a restraining
belt (IB53). The State disagrees that the court refused to permt
the use of the restraining belt, and submts it was not error to
rul e Appellant nmust be in restraints during court proceedings.

Dignity, order, and decorumin the courtroomis essential to

the proper admnistration of crimnal justice. Illinois v. Alen,

397 U. S. 337, 343 (1970). Under proper circunstances, a trial
court’s duty to maintain courtroom safety and security outweighs
the risk the defendant’s presunption of innocence may be i npaired.

Diaz v. State, 513 So.2d 1045, 1047 (Fla. 1987), cert. denied, 484

U S 1079 (1988). GCenerally, while a defendant has the right to
appear free of physical restraints, it is a right which my be
forfeited based upon his conduct. Allen, 397 U S. at 343-44; Di az,
513 So.2d at 1047 (reasoning shackling proper in light of
def endant’ s convictions, escape record, and violent incidents);

Duf our v. State, 495 So.2d 154, 162 (Fla. 1986)(findi ng shackling

defendant during trial proper where he had pl anned escape), cert.
denied, 479 U S. 1101 (1987).
Upon a showi ng of extrene need, a court may order physica

restraints at trial where it has reason to believe them necessary



to maintain courtroom security. Harrell v. lIsrael, 672 F.2d 632,

635-36 (7th Cir. 1992). A judge has wi de discretion in determ ning
if this standard is nmet. |d. at 636. The decision to order a
def endant to wear restraints is appropriate, and within the court’s
di scretion, where the judge has been advised or is aware the

def endant poses a security risk. Correll v. Dugger, 558 So.2d 422,

424 (Fla. 1990). Requiring restraints was proper because the
i nstant judge had both first hand knowl edge and had been i nforned
of Appellant’s incidents of inappropriate, dangerous behavior.
Areviewof the record reveal s Judge Mounts presided over both
Appellant’s trials and wi tnessed hi mthrow a 26 pound chair 12 feet
through the air at the prosecutor and toward the jury. This act
was acconpani ed by threats and profanity (R17 - 3095-96, 3100-01,
3104, 3111-12). Gven this violence, the judge deci ded Appell ant
woul d have to wear restraints in court.
A week before Defendant’s re-rial, the judge noted:
Ckay. As to M. Bryant, as we all know has
been restrained and | assune the trial, you
have given thought to and discussed wth
Correctional staff, M. Dubiner, the nethod of
restraint and the nmethod how he wll be
dr essed.
(ST1 - 37). dCearly, the court considered and decided to conti nue
requiring Appellant be restrained in court. However, in response
to a defense objection, the judge stated, “so that’s a bridge you

need to start to cross and there’'s a nethod we used in another

case, there is a nuscle type control that can be activated by an
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observer and it’'s a device worn underneath the clothing2.” (STl -
37-38). Recogni zing Corrections had “sonme say so” in the matter
because ultimately it was responsi ble for the participants’ safety,
the court offered the defense an opportunity totalk to Corrections
to see if the restraints could be dispensed with altogether (ST1 -
38-40). Two days | ater, counsel announced he had conferred with
Corrections and the restraints would not be an issue as Defendant
woul d wear the belt even though he objected (ST1 - 73-74). At no
time prior totrial did Appell ant request an evidentiary hearing on
the issue. Five days later, trial comenced.

During the first day of trial, while the venire was awaiting
voir dire, Defendant refused to participate in restraints, thus,
pronpting di sm ssal the 50 nenber panel (T23 - 24-25). Stating he
was well aware of what transpired at the end of Appellant’s first
trial, defense counsel objected to the use of the restraint belt
and offered that Appellant had behaved professionally since that
trial (T23 - 29). Counsel sought an evidentiary hearing on the
necessity of restraints (T23 - 30). The trial court denied the
heari ng pointing out the parties had been alerted to this pre-tri al
and, therefore, they were beyond the issue. (T23 - 31). Defense

counsel’s request for a stay to file an appeal was denied as the

2Judge Mounts advised the parties M. Hesse had vol unt eered
for a denonstration of the belt and there was no pain associ at ed
with the its activation. It nmerely incapacitated the wearer’s
muscl es, making himdrop to the floor. The belt would permt its
wearer to be dressed suitably for court (ST1 - 39-40).

11



parties had been on notice “for sone considerable time” and the
judge found it was a “last mnute request.” (R23 - 44-45).
Appel  ant asked to be renoved from court with the know edge the
trial would proceed in his absence (T23 - 48). Audi o- vi sual
equi pnent was ordered to be set up in a separate roomso Appel |l ant
could nonitor the proceedings and join in when and if he changed
his mnd (T23 - 49-50, 53-56). When the equi pnent was ready for
use, a new panel was called and voir dire commenced (T23 - 58-63).

Part way through voir dire, Appellant sent a nessage to his
counsel to not participate in the trial, pronpting the judge to
order the trial proceed and noting “that overrides [Defendant’ s]
effort trying to be mani pul ative wth regard to the system.” (T23 -
88). Subsequently, counsel infornmed the judge Appellant w shed to
participate, but wanted tinme to discuss wearing the belt in place
of shackles. Reasoning the case had progressed beyond that point
and recognizing the need for an orderly progression, the court
rul ed Appellant woul d wear shackles. The judge stated, “It seens
to ne he’s manipulated [the trial].”, but permtted Appellant to
return to court (T23 - 113-16, 130). The next day, when tria
recommenced, Appellant did not request reconsideration of the use
of the restraint belt instead of shackles (T24 - 190-92).

The issue of restraints resurfaced at trial when Appell ant
asked to be permtted to testify wthout restraints. Declining to
grant a hearing, the judge rem nded counsel he was present when
Appel l ant threw a huge, heavy chair in court stating he had not

12



w tnessed a nore violent act in court. Recogni zing the “chair
incident” occurred in 1993, the court added that the aggravated
battery occurred after the chair incident, while Appellant was
incarcerated. Further the court rem nded the parties, Appellant
had throwmn a book at Judge Colbath in 1990, therefore, his
testinmony would be given in restraints (T28 - 743-47).

Fromthe nunerous tinmes this matter was addressed, it is clear
the parties agreed Appellant had commtted two violent acts in
court (throwing a chair and a book) and had been charged wth
aggravated battery while in jail after the chair throw ng i nci dent.
Qoviously, these acts were forefront in the judge's m nd when he
denied evidentiary hearings or the renoval of restraints, even
t hough he stated he would defer to the Corrections Staff. It was
not error to require Appellant to be shackled before the jury.

This Court should find Appell ant waived this issue or invited
the alleged error by failing to address it conpletely the week

before trial when pronpted to do so by the court. Knight v. State,

721 So.2d 287, 296 (Fla. 1998)(reasoning defendant’s courtroom
m sbehavi or caused judge’s ruling and boarded on invited error),

cert. denied, 120 S.C. 459 (1999); San Martin v. State, 705 So.2d

1337, 1347 (Fla. 1997)(prohibiting party fromcreating error then

conpl ai ning on appeal ), cert. denied, 525 U S. 841 (1998); Czubak

v. State, 570 So.2d 925, 928 (Fla. 1990)(stating “[u]nder invited-
error doctrine, a party may not nmake or invite error at trial and
then take advantage of the error on appeal”). By failing to

13



request an evidentiary hearing and agreeing to wear the restraining
belt just days before trial, Appellant waived the issue. Witing
until the jury panel had been call ed before refusing to participate
and requesting an evidentiary hearing indicates, as the trial court
suggest ed, Appell ant was mani pul ating the system If it were error
to deny the hearing, such was invited due to the | ate request.
Appel lant clainms it was error to deny an evidentiary hearing
to determine whether restraints were necessary and to defer the
decision to Corrections. (1B 49, 52). For support, he cites

El | edge v. Dugger, 823 F.2d 1439 (11th Cr.), opinion wthdraw in

part, 833 F.2d 250 (11th G r. 1987); Bello v. State, 547 So.2d 914

(1989), cert. denied, 485 U.S. 1014 (1988); Jackson v. State, 698

So.2d 1299 (Fla. 4th DCA 1997), rev. denied, 707 So.2d 1125 (Fl a.

1998); and McCoy v. State, 503 So.2d 371 (Fla. 5th DCA 1987).

Factual |y, Ell edge is distinguishable fromthe instant matter.
In Ell edge, just prior to selecting the jury which would sentence
the defendant, the trial judge announced he would require the
defendant to wear shackles based upon information that the
defendant had threatened to harm the bailiff and had becone
proficient in karate while in prison. Elledge, 823 F.2d at 1450.
El | edge was not permtted to speak to these allegations. Finding
this to be error, the Eleventh G rcuit reversed for new sent enci ng.
Id. at 1451. 1In the case at bar however, there is no challenge to
the factual basis for the use of restraints; Appellant does not
refute that he threw a book at one judge, and while in Judge
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Mount’s presence, threw a 26 pound chair at the prosecutor while
shouting threats and using profanity causing the bailiffs to renove
himforcibly. Moreover, Appellant does not refute he was charged
W th aggravated battery before his re-trial. Finally, Defendant
was offered an alternate for the shackles when the trial court
suggested the use of the belt to be worn under Appellant’s cl ot hes.

See Hol brook v. Flynn, 475 U'S. 560 (1986)(requiring parties

consider whether a less restrictive nethod of restraint is
available). The belt was rejected on the day of trial. Wth this
record evidence, and Appellant’s failure to seek an evidentiary
hearing before trial, he should not be heard to conplain.
Simlarly, Bello may be distinguished fromthe instant case.
In Bello, the defendant had been shackled during the sentencing
phase. |In ordering a new penalty hearing, this Court noted there
was no record evidence supporting the need for shackles and even
t hough the defendant objected to the restraints and asked for an
inquiry, the judge apparently deferred to the sheriff’s judgnent.
Bello, 547 So.2d at 918. In the instant case, there is an anple
record of Appellant’s violent and di sruptive courtroom behavi or.
Bot h Jackson, 698 So.2d at 1302 and McCoy, 503 So.2d at 371
reason that a trial court should not defer blindly to the security
measures sought by correctional personnel. However, here, the
court did not yield blindly to Corrections. Wi | e Judge Mbounts
stated he woul d defer to Corrections, he had ordered Appellant to
appear in shackles since the 1993 chair throwng incident. This
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was a standing valid order and the rule of the case (ST1 - 37;
Appendi x 1, copy of State’s Answer Brief on appeal Point V, pages
33-36 in case nunber 81,862). As a standing order, there was no
need to have another evidentiary hearing. Moreover, the defense
did not dispute the fact Appellant commtted violent acts in court
and jail. This behavior al one warranted restraining the Defendant.

However, should this court find it was error to not conduct a
separate hearing, such was harnl ess given the extensive, unrefuted
evidence of Appellant’s violent courtroom behavior. State v.
DG&iilio, 491 So.2d 1129 (Fla. 1986). Wth this anple record of
viol ence the judge’'s decision to require Appellant stand trial in

restraints was proper. Derrick v. State, 581 So.2d 31, 35 (Fla.

1991) (findi ng decision to shackl e def endant proper where def endant
had been found in possession of a screw driver in jail), cert.

denied, 513 U. S. 1130 (1995); Stewart v. State, 549 So.2d 171, 173-

74 (Fla. 1989)(affirmng decision to require defendant wear
restraints based upon previous violence and allegations of an

escape attenpt), cert. denied, 497 U S 1032 (1990); Diaz, 513

So.2d at 1047 (finding shackles appropriate due to defendant’s

prior violence and escape). This Court should affirm
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PO NT 1|1
APPELLANT’ S CHALLENGE TO DEATH BY
ELECTROCUTION I S MOOT AS FLORI DA HAS OPTED TO
EXECUTE THE CONDEMNED BY LETHAL | NJECTI ON
(restated).
Appel l ant clains death by el ectrocution is cruel and unusual
puni shment (1B 54, R17 - 3054-75). This issue is noot.
The State of Florida has elected to carry out el ectrocutions

by lethal injection. See, Chapter 00-2, Laws of Florida. As the

United States Suprene Court noted in Bryan v. ©More, 68 U S. L.

Weekly 3281 (January 24, 2000), when dism ssing the defendant’s
constitutional challenge to death by el ectrocution:

In light of the representation by the State of
Florida, through its Attorney GCeneral, that
petitioner's "death sentence will be carried
out by lethal injection, unless petitioner
affirmatively elects death by electrocution”
pursuant to the recent anmendnents to Section
922.10 of the Florida Statutes, the wit of
certiorari is dismssed as inprovidently
gr ant ed.

ld., at 3281. Unl ess Appell ant chooses execution by el ectrocuti on,
he will be executed by lethal injection. As such, this issue is

moot and the Court should affirmthe sentence inposed.
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PONTS I'1l, IV, AND VI
THE TRI AL COURT PROPERLY EVALUATED THE NON\
STATUTORY M TIGATING EVIDENCE  PRESENTED
| N\VOLVI NG DEFENDANT' S  ALLEGED LACK OF
EDUCATI ON, LACK OF A PCSI TI VE ROLE MODEL, AND
NEUROLOGQ CAL | MPAI RMENT (restated).

Cont endi ng the court erred in its decisions regarding the non-
statutory mtigators of Defendant’s education, positive rol e nodel,
and neurol ogical inpairnment, Appellant clainms the sentence was
constitutionally infirmrequiring a new penalty hearing (1B 56, 61-
63, 77). The State disagrees because the trial court’s findings
have record support.

Wi | e aggravators nmust be proven beyond a reasonabl e doubt.

Geralds v. State, 601 So.2d 1157, 1163 (Fla. 1992); State v.

D xon, 283 So.2d 1, 9 (Fla. 1973), mtigating factors are
"reasonably established by the greater weight of the evidence."

Canpbel|l v. State, 571 So.2d 415, 419-20 (Fla. 1990); N bert v.

State, 574 So.2d 1059, 1061 (Fla. 1990)(finding judge nmay reject
claimed mtigator if record contains conpetent substantial evidence
to support decision). In analyzing mtigation, the trial judge
must (1) determ ne whether the facts alleged as mtigation are
supported by the evidence; (2) consider if the proven facts are
capabl e of mtigating the punishnent; and if the mtigation exists,
(3) determ ne whether it is of sufficient weight to counterbal ance

t he aggravation. Rogers v. State, 511 So.2d 526, 534 (Fla. 1987),

cert. denied, 484 U S. 1020 (1988). The trial court “nust

expressly evaluate in its witten order each mtigating
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ci rcunst ance proposed by the defendant to determ ne whether it is
supported by the evidence and whether, in the case of nonstatutory
factor, it is truly of amtigating nature.” Canpbell, 571 So.2d at
419. \Wether a mtigator is established lies with the judge and
“[r]eversal is not warranted sinply because an appellant draws a

different conclusion.” Sireci v. State, 587 So.2d 450, 453 (Fla.

1991), cert. denied, 503 U. S. 946 (1992); Stano v. State, 460 So. 2d

890, 894 (Fla. 1984). Resolution of evidentiary conflicts is the
trial court's duty;, “that determnation should be final if
supported by conpetent, substantial evidence.” 1d. Also, the
rel evant weight assigned a mtigator is wthin the sentencing

court’s province. Canpbell, 571 So.2d at 420. See also, Al ston v.

State, 723 So.2d 148, 162 (Fla. 1998)(finding sentence wthin
court’s discretion where detailed order identified mtigators, and

wei ght assigned each); Bonifay v. State, 680 So.2d 413, 416 (Fl a.

1996) (sane). A weight assignnent is reviewed under the abuse of

di scretion standard. Cole v. State, 701 So.2d 845, 852 (Fla. 1997),

cert. denied, 118 S.C. 1370 (1998).

Clearly the trial court conplied with the law and fulfilled
his sentencing duty in this case. As will be shown below, the
judge’ s reasoning for each chall enged mtigator has record support
as was outlined in the sentencing order(R22 - 3857-67). There was
no error and the inposed death sentence should be affirned.

A.  Lack of Education

Gaines testified he and Appellant were friends frombirth and
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attended school together through age 13, during which tine
Appellant was a “straight A student” (T30 - 1124, 1133-34).
Appellant’s attack on the judge’'s finding this mtigator unproven
because the judge stated Gaines and Appellant attended school
together for 12 years does not undermne the conclusion the
mtigator was unproven. They started their schooling wth pre-
school, therefore, they were in school together for 10 to 11 years.
This nodification certainly does not detract from the overall
concl usi on Appellant was an intelligent, articulate person.

Not only did Gaines so characterize Appell ant when di scussi ng
his ability to read, understand, and explain scriptures, but two
experienced psychol ogists also found Appellant to be of average
intelligence (ST1 - 6-7, 12, 49-50, 57, 72). Appel l ant’ s
intelligence and educational background was garnered in part from
how he interacted and comruni cated with others (T30 - 1134-36; ST1
- 12). Oto reported Defendant did well in school before noving to
Florida; after attendi ng Florida schools his grades declined (T30 -
1170-71). Based upon this evidence, Appellant was able to grasp
difficult topics, such as bible passages, had a good conmand of
English, and was able to di scern which areas of his case he should
disclose to the psychologists and what information he should
wi thhold (T30 - 1134-36; ST1 - 12-13, 18, 71-72).

Wth this testinony, as well as the judge' s observations of
Appel l ant’ s courtroom di scussions and pro se filings, it was not
required for himto foll ow Appel s concl usion that Appellant had a
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lowability to learn (1B 58; R12 - 2040-43, 2494; R15 - 2582; T23 -
16-17). It is within the trial court’s province, as fact finder,
to disregard wunreliable testinony. The mtigator is not
established nerely by showi ng formal education ended in the tenth
grade. The trial judge did not err, thus, the Court should affirm

B. Lack of a Positive Role Mdel

Here, Appellant conplains that the judge had a duty to explain
his analysis inrejecting this mtigator (1B 63). This Court wll
note the mtigator at issue is a sinple one, whether Defendant had
a positive role nodel. Here, the court listened to the testinony,
and instead of recounting the allegations and denials of abuse,
succinctly stated the testinony was “extrenely conflicting”, thus,
rejecting Appellant’s proof (R22 - 3865).

Appel lant cites to Hudson v. State, 708 So.2d 256 (Fla. 1998)

i n which the death sentence was vacat ed because the mtigators were
di sposed of in summary fashion w thout assigning weight to those
est abl i shed, thus, precluding an appropriate review. I d. at 257-59.
However, here it is not a question of weight assignnment, but
whet her the mtigator was established; Hudson does not further
Appel lant’s position. For its review, this Court need | ook only at
the record to find the judge’s concl usion supported.

The sentencing order identified this mtigating factor and
while it was discussed briefly, it is clear the court found the
evidence totally lacking due to the conflicting testinony. It is
the trial judge’'s duty to resolve conflicts in the testinony.
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GQunsby v. State, 574 So.2d 1085, 1090 (Fla.) (reasoning

“resolution of factual conflicts is solely the responsibility and

duty of the trial judge”), cert. denied, 503 U S. 843 (1991). The

trial court resolved the conflicts adversely to Appellant when, in
essence, the judge found the mtigation was not proven by the
greater weight of the evidence.

According to Gaines, Appellant had a healthy, happy, nornal
chil dhood with a supportive father who nmay have had an affair with
anot her woman (T30 - 1140). Accordingto Qto, the initial private
investigator, Hillary Sheehan, |ogged in hundreds hours, yet was
unabl e to discover any independent support for the allegations of
abuse reported by Appellant, his siblings, and their nother. There
were neither police reports nor neighbors who corroborated these
clains (T30 - 1184). O to acknow edged that while Appellant’s
fat her may not have been supportive, Defendant did have t he support
of his nother, teachers, classmates, and nei ghbors (T30 - 1189).

Appel | ant presented testinony accusing his father of violent
acts against his wife which were made know to the children (T30 -
1150, 1157-66; T31 - 1253-60, 1276-79, 1302-04). Conversel vy,
WIllie Bryant, denied all allegations of physical violence toward
his famly (T31 - 1287-89, 1292). Veoni ce Bryant, Appellant’s
nmot her, adm tted she did not report to the Connecticut police these
i ncidents of violence which were to have occurred in Bridgeport
bef ore Appel |l ant was 13 years-old. Even with M. Bryant’s all eged
abuse and unfaithful behavior, Ms. Bryant remained married to him
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and until 1996, shared a honme together (T31 - 1251, 1266-68, 1269).
A review of the record reveals the evidence cane down to a
contest between Appellant’s sisters and nother all eging abuse by
M. Bryant, and M. Bryant denying those allegations. As such
w thout identifying and paraphrasing the w tnesses’ testinony on
each al | eged i nci dent of abuse and counter point that the event did
not occur, the judge had nothing nore to add to his finding the
mtigator not established (R22 - 386Y5). Having found the
mtigator unproven, no weight had to be assigned. G ven the
contradicting testinony, the judge did not err in concluding
Appel l ant had not established he |acked a positive role nodel
This Court should affirm
C. Neurol ogical |npairnent
Here, Appellant conplains it was error to not find the non-
statutory mtigator of neurol ogical inpairnment proven (IB 77). The
trial court’s conclusion has record support and shoul d be affirned.
The trial judge reasoned:
The fifth asserted mtigator was the
Defendant’s neurological inpairnent due to
head injuries and neningitis. Medical records
showed that the Defendant suffered from
meningitis as a child and a head injury when
he was ei ghteen years of age. Dr. Antoinette
Appel, a licensed psychol ogi st, exam ned the
Def endant and testified that the brain damage
caused by the head injury conbined with the
meni ngitis could cause the Defendant to suffer
frominpul sive behavi or and i npairnent. While
this may be true, the evidence in this case
does not show that the Defendant acted
i npul sively or had inpaired judgnment. On the
night of the nurder, the Defendant and his
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conspirators planned to commt two robberies.
The first was aborted because there were “too
many people” there. So, the group chose to
rob Andre’s Market. During the robbery, the
victim M. Andre, grabbed Defendant’s gun

The Defendant told the police in his statenent
that he was fighting for his life and woul d
have been shot had he | ost control of the gun.
Addi tionally, according to his own statenent
to the police, the Defendant called the
[ Sheriff’s] Ofice every day after the nurder
to find out if there was a warrant issued for
his arrest. Therefore, if this Court found
that the Defendant suffered from neurol ogi cal
i npai rment due to subsequent brain danmage and
meningitis, his actions on the night of the
mur der indicate that he understood what he was
doi ng, why he was doing it, and that it was
unlawful. See Davis v. State, 604 So.2d 794,
798 (Fla. 1992), cert. denied, 516 U S. 827
(1995). Thus, no mtigating circunmstance was
present .

(R22 - 3865-66). Cearly, the trial court discounted the doctor’s
testinmony in light of Appellant’s actions surrounding the crines.
According to Dr. Fleszar, a diagnostic radiol ogist, Appellant
had an atrophy to his right frontal |obe, but this was only a very
smal | portion of the brain, approximately 1/16 of the right frontal
| obe. No damage was found beyond that area and the injury was not
degenerative (T30 - 1065, 1078-80, 1086-87, 1096). The brain stem
was intact and working well as was the remainder to the fronta
| obe (T30 - 1065, 1078-83). It was Dr. Fleszar’s opinion that
varyi ng degrees of injury affect people differently (T30 - 1084).
He could not predict Appellant’s ability to function in society or
the extent to which a person could function on an intellectual or

cognitive level (T30 - 1089-90). The doctor adm tted he knew ot her
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patients who had brain atrophies, and had responded well to
everyday life (T30 - 1090-91).

It was agreed the pre-trial testinony on conpetency given by
Dr. Antoinette Appel (“Appel”)3 Appellant’s confidential expert,
would be incorporated in the penalty phase. Appel found
Appellant’s injury altered his inpul se control and judgnent; he had
enotional discontrol. (T30 - 1093-94, 1113-15).

During the gqguilt phase of the trial, Appellant’s taped
confession was played. 1|In such statenent, Appellant described the
pl anni ng of the robbery, the selection of the targets, rejection of
one due to the nunber of people at the location, and the el ection
of Defendant and Dexter Kirkwood to enter the second target’s
mar ket because the victimdid not know them but knew the other
acconplices (T28 - 815-17, 831). When fighting with Andre for
control of the gun, Appellant called to Dexter Kirkwod to shoot
Andre, however, M. Kirkwood fired no shots (T28 - 820-21, 823).
Continuing to westle for the weapon, Appellant gained control of
the gun when Andre released his grip, at which point, Defendant
shot himin the stomach (T28 - 820-21). As Andre continued to
struggle, Appellant shot him in shoulder area and then a third
time, at point blank range, as Andre called for his wfe (T28 -
821-23). Defendant was concerned because he knew Andre would die

fromthe three shots fromthe .357 Magnum and feared he woul d be

3Appel had an afternoon conflict, thus, to avoid a del ay,
the State did not recall her for cross-examnation (T30 - 1121).
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identified by the victims wife (T28 - 823-24). Bot h guns used
were Defendant’s (T28 - 825-26).

Appel l ant adm tted knowi ng the crime was wong and st at ed:

And the only reason that | shot the man
because (sic) | had no choice. I f he would
have, | could see it in his face and how hard
he was struggling to fight ne. He was
fighting for his life just like ne. And it
just so happened that | had a little nore
control of the gun which ended up killing him
You know, | can’t take back, you know, what
happened, and if | could | would. But |
didn"t go there with the intention of -- of
killing him

(T28 - 835). Appellant confessed calling the Sheriff daily, on the
pretense of a msdeneanor traffic warrant, in order to verify
whet her there was an arrest warrant for him (T28 - 836).

Clearly, the judge interpreted these acts as proof the
Def endant acted voluntarily with i npul se control. Appel concl uded
Appel I ant woul d not be able to process information and his inpul se
controls and ability to benefit from feedback were gone (T30 -
1106, 1113). In essence, she inplied Appellant is unable to
conform his behavior to society' s expectations (T30 - 1115).
Conversely, the court | earned Appell ant had decided to not rob one
pl ace in favor of a |l ess crowded target, where the victins did not
know him Additionally, Defendant admtted know ng the act was
Wr ong. Defendant’s own actions belie Appel’s testinony and
conclusions. |In stead, Appellant’s behavior confirnms Dr. Fleszar’s
observation that those with brain injuries could function well (T30
- 1090-91). Hence, the trial court did not err in finding no
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neurological inpairnment rising to the level of a mtigating
circunstance. This Court should affirm the judge's decision on
this matter as it is supported by conpetent, substantial evidence.
Ni bert, 574 So.2d at 1061 (finding judge may reject mtigator if
deci si on supported by conpetent, substantial evidence).

However, should this Court conclude it was error to not find
this non-statutory nental mtigator established, such error was

har m ess beyond a reasonabl e doubt. In Wckhamv. State, 593 So. 2d

191 (Fla. 1991), cert. denied, 505 U S 1209 (1992), this Court

found the trial judge erred infailingto find mtigation contained
in the record. [d. at 194. Recogni zing sone of the nental

mtigation evidence had been controverted, this Court opined:

In light of the very strong case for
aggravation, we find that the trial court’s
eror in weighing the aggravating and

mtigating factors could not reasonably have

resulted in a |l esser sentence. Hving revi ened

the entire record, we find this error harmnl ess

beyond a reasonabl e doubt.
W ckham 593 So.2d at 194 (citation omtted). See also, Thonmas v.
State, 693 So.2d 951, 953 (Fla.)(reasoning nassive aggravation
proven, including killing victim so she could not talk to the
police, established failure to find mtigation was harnl ess beyond

a reasonabl e doubt), cert. denied, 118 S.C. 449 (1997); Law ence

v. State, 691 So.2d 1068, 1076 (Fla.)(finding error in failing to
find mtigation related to substance abuse, but such was harnl ess

in light of three proven aggravators), cert. denied, 522 U. S. 880

(1997). The sane anal ysis and concl usi on shoul d be drawn here.
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As this Court will recall, Appellant had prior violent felony
convictions in case nunber 89-16616 for sexual battery and grand
theft and in case nunber 92-2538 robbery with a weapon and
aggravated assault with a mask. Further, he was involved with the
arnmed robbery of Leonie Andre, the deceased victinis wfe.
Appel | ant does not contest this aggravation. As outlined above,
Def endant’ s actions undermne any claim that nental infirmty
caused this homcide. Mreover, the evidence reflects the State
produced evi dence fromDef endant’s confi dential expert, Appel, that
he knew t he difference between |l egal and illegal (ST2 - 149-51) and
establ i shed through the court appointed nental health experts that
Appel  ant was of average to above average intelligence, able to
control his behavior, and had no cognitive, enotional or behavi oral
mental illness (ST1 - 10, 12-13, 15-17, 32, 57-58, 72). Thi s
evi dence, coupled wth Defendant’s confession that Andre’ s Market
was selected for its | ack of witnesses, and that he killed Andre in
order to free hinself fromthe victimand escape the scene shows
that Appellant is capable of planned actions (T28 - 815-17, 831,
835). Gven the fact Appellant’s nental mtigati on was under m ned
and that there is strong aggravation in this case, it was harnl ess
beyond a reasonabl e doubt that the trial court failed to find the
non-statutory mtigator of “neurological inpairnment.” This Court

should affirmthe conviction and sent ence.

28



PO NT V

THE TRIAL COURT DD NOI' ERR [IN FIND NG
APPELLANT COVPETENT TO STAND TRI AL (restated).

It is Appellant’s assertion the evidence in his case was
insufficient to establish he was conpetent to stand trial (1B 73).
Di sagreeing with Appellant’s position, the State submts the judge
resolved the conflicting evidence presented by the parties and
rested its decision upon substantial, conpetent evidence presented
by the two court appointed psychol ogi sts, but also by Appellant’s
confidential expert. As such, this Court should affirm

When the i ssue of a defendant’s conpetency is raised, experts
shal |l be appointed to evaluate the defendant’s nental condition
pursuant to Florida Rule of Crimnal Procedure 3.210. Such
exam nation shall conply with Florida Rule of Crimnal Procedure
3.211 which provides in pertinent part:

(a) Exam nation by Experts. Upon appoi nt nent
by the court, the experts shall exam ne the
defendant wth respect to the issue of
conpetence to proceed, as specified by the
court in its order appointing the experts to
eval uate the defendant, and shall evaluate the
def endant as ordered.

(1) The experts shall first consider factors
related to the issue of whether the defendant
nmeets the criteria for conpetence to proceed,
that is, whether the defendant has sufficient
present ability to consult with counsel with a
reasonabl e degree of rational understanding
and whet her the defendant has a rational, as
wel | as factual, understanding of the pending
pr oceedi ngs.

(2) I'n considering the issue of conpetence to
proceed, the exam ning experts shall consider
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and include in their report:
(A) the defendant's capacity to:

(1) appreciate the charges or allegations
agai nst the defendant;

(1i) appreciate the range and nature of
possi bl e penalties, if applicable, that may be
inposed in the proceedings against the
def endant ;

(1i1) understand the adversary nature of the
| egal process;

(tv) disclose to counsel facts pertinent to
t he proceedi ngs at issue;

(v) manifest appropriate courtroom behavi or;
(vi) testify relevantly; and

(B) any other factors deened relevant by the
experts.

Thi s Court has hel d:

The test for whether a defendant is conpetent
to stand trial is whether "he has sufficient
present ability to consult with his |awer
wth a reasonable degree of rati ona
under st andi ng--and whether he has a rationa
as well as factual understanding of the
proceedi ngs against him" Dusky v. United
States, 362 U S. 402, 402, 80 S.Ct. 788, 789,
4 L.Ed.2d 824, 825 (1960); see also Sec.
916.12(1), Fla. Stat. (1993); Fla. R Cim
P. 3.211(a)(1). The reports of experts are
"merely advisory to the [trial court], which
itself retains the responsibility of the
decision.” Mihammd v. State, 494 So.2d 969,
973 (Fla.1986) (quoting Brown v. State, 245
So.2d 68, 70 (Fla. 1971), vacated in part on
ot her grounds, 408 U.S. 938, 92 S.Ct. 2870, 33
L. Ed.2d 759 (1972)), cert. denied, 479 U.S
1101, 107 S.C. 1332, 94 L.Ed.2d 183 (1987).
And, even when the experts' reports conflict,
it is the function of the trial court to
resolve such factual disputes. Fow er v.
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State, 255 So.2d 513, 514 (Fla. 1971). The
trial court nust consider all evi dence
relative to conpetence and its decision wll
st and absent a showi ng of abuse of discretion.
Carter v. State, 576 So.2d 1291, 1292 (Fla

1989), cert. denied, 502 U S 879, 112 S.C

225, 116 L.Ed.2d 182 (1991).

Hunter v. State, 660 So.2d 244, 247 (Fla. 1995), cert. denied, 516

U S 1128 (1995). It is wthin the judge's discretion to resolve
conflicts, and if an appellant is unable to show an abuse of
di scretion, the decision nust stand. 1d. at 247. See al so Hardy v.
State, 716 So.2d 761, 764 (Fla. 1998)(reasoning where there is
conflicting expert testinony regarding conpetency, it is judge’'s
responsibility to consider evidence and resolve factual disputes;
decision will be uphel d absent showi ng of an abuse of discretion).

In the instant case, the trial court heard testinony covering
the areas of inquiry listed in Rule 3.211, in addition to observing
Def endant’ s actions, reading his pro se filings, and contenpl ating
his argunent on those notions. Hence, the judge was apprised of
the issue fully and resolved the evidentiary conflicts.

A week before comencenent of trial, Judge Munts held a
conpet ency heari ng during which he heard fromDr. Stephen Al exander
(“Alexander”), a Ilicensed psychologist (ST1 - 6-8). After
conducting the examw th t he prosecut or and def ense counsel present
and considering the areas outlined in the Florida | aws, Al exander
testified Defendant appeared to be of average to above average
intelligence with a good command of English and able to comruni cate
effectively. There was no inpairnment of long or short termnmenory.
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Def endant appeared capable of meking independent decisions and
utilizing his judgnent based upon his appraisal of the
ci rcunst ances. Al exander saw no indication of any cognitive
deficits which would have a bearing on conpetency (ST1 - 10, 12-
13). Wiile choosing not to reveal exact details of his defense,
Appel | ant expressed conplete satisfaction and confidence in his
counsel . Assuring Alexander he was well aware of defense
strategies, Appellant affirmed he was anxious to proceed with his
case (ST1 - 13). Appellant clainmed he was aware Judge Munts was
presi ding, and acknow edged the judge’s duty was to nake rulings
whi ch could be reviewed by a higher court. Also, Appellant knew
M. Galo was the prosecutor representing the State in this
adversarial process (STl - 14-15).

As part of the exam nation, Al exander observed Appellant’s
posture, energy level, and ability to nmake eye contact. It was
Al exander’ s opinion Defendant’s deneanor was consistent with his
enoti onal expressions. No evidence of cognitive, enotional, or
behavioral nmental illness was perceived, nor were such conditions
expected to arise (ST1 - 15-16). Al exander saw not hi ng whi ch woul d
detract from Appellant’s conpetency to stand trial (STl - 16).

According to Al exander, Appellant knew of the pendi ng charges
and of possible penalties he faced. He understood the adversari al
process and was able to disclose pertinent facts to his attorneys.
Further, Appellant was capabl e of exhi biting appropriate courtroom
behavior and could testify relevantly (ST1 - 16-17). Wi | e
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Al exander agreed the case facts were not disclosed, therefore, he
woul d be unable to say the Defendant could testify relevantly with
regard to his version of the facts, Al exander noted Appellant had
stated he would “take the Fifth” and not discuss the facts with
him This tactic was taken because Defendant “did not want to say
anything in the presence of the State Attorney that nay jeopardi ze
his fair novenment through the case” (ST1 - 18-19).

Al exander was aware Appel lant had thrown a chair in the first
trial and had throwm a book at Judge Col bath. Wiile at that tine
Appel | ant had exhi bi ted i nappropri ate courtroombehavi or, Al exander
saw the question to be whether the acts were deliberate or
involuntary (ST1 - 20-21). There was nothing exhibited during the
exam nation which would | ead Al exander to believe the incidents
wer e anything, but deliberate (ST1 -21).

In speaking with Defendant, it was cl ear he knew where he had
been resi ding, that he had been convicted previously, the case had
been reversed on appeal due to an error of the trial judge and, M.
Springer had fil ed the appeal which was argued by M. Misgrove. It
was Al exander’s opinion, Appellant was fully informed of all
aspects of his case (STl - 27-28). Expl ai ni ng Appel | ant was
capabl e of cooperating with counsel, Al exander reiterated:

There are no inpairnments intellectually
enotional |y, or behaviorally that would
interfere with that capability. The choice
remains with the Defendant as to whether or
not he does, that again is a volitional
choice, not a deficit of the representation or
i nconpet ency.
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(ST1 - 32).

Susan Hession (“Hession”), a licensed nental health counsel or
with 25 years experience exam ned Appellant in the presence of his
counsel and prosecutor while determning his conpetency to stand
trial. She had exam ned Appellant in 1993 for the first trial and
then on May 27, 1997 for the re-trial (STl - 49-53, 69). During
the interview, Appellant was able to give a long history of the
case (ST1 - 69). Wile doing no formal testing, Hession was aware
of Defendant’s head injury and inpulsivity, but reasoned those
i ssues went toward mtigation or sanity, not conpetency to stand
trial (ST1 - 55-56).

Hessi on observed Defendant was able to discuss the pending
charges, possible penalties, and his side of the case. |In fact,
according to Hession, Appellant was quite able to articulate the
facts; he was forthcom ng, and his answers were consistent with the
known facts (STl - 56-57). Hessi on noted Appellant had nmatured
physi cal ly, cognitively, and enotionally since 1993. Appell ant was
capabl e of controlling his courtroom behavi or and any m sbehavi or
would be by his own choice (ST1 - 57-58). It was Hession's
concl usi on Appel | ant was conpetent to stand trial as he was capabl e
of conferring wth his attorney, and planning his defense.
Moreover, Defendant had the attention, nenory, and focus to
chal l enge the prosecution wtnesses and seened notivated to help
hi msel f; he had clear coherent thought processes which were goal
directed (ST1 - 58, 64). Because Appellant was able to converse
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with Hession on a wi de variety of issues, she concluded he woul d be
able to talk to others (ST1 - 62-63). Hession opined she believed
Appel lant to be of average or better intelligence (ST1 - 72).

Confidential expert, Appel, exam ned Appellant in private (ST1
84-85, 121-22). She adm nistered a battery of tests, reviewed his
medi cal hi story, and concluded he was a slowlearner with a grossly
i npai red neur opsychol ogi cal evaluation and an 84 1Q (ST1 - 87-90,
92-94). It was her opinion, Appellant’s brain injury, neningitis,
drug use, dysfunctional famly, inpaired cognitive function, and
menory, established he was not conpetent (STl - 119-20).

Appel conceded Appellant understood the State Attorney was
attenpting to prove he commtted a crinme and it was an adversari al
pr ocess. Appel lant knew the neaning of proof and self-
incrimnation as well as the difference in the rol es of prosecutor,
def ense counsel, judge, and jury. Defendant understood he had to
be found guilty by each juror before sentencing. Appel admtted
Def endant grasped what “puni shnent” was and that he faced the death
penalty. She opined Appellant could testify relevantly, but not
for conplex or trap questions (ST1 - 128-31, 133).

Appel ' s exam reveal ed the Def endant understood the appellate
process. He knew who his counsel was, conprehended he was charged
with a crime which carried certain penalties. Appellant fathoned
the difference between legal and illegal, but nay not know he
should not do sonething illegal (ST2 - 149-51). The doctor
acknowl edged she was unaware Appellant had filed several pro se
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nmoti ons and argued t hembefore Judge Mounts (ST2 - 157). Fol |l ow ng
Appel's testinony, the trial court found Appellant conpetent to
proceed (ST2 - 165).

On this evidence, clearly, the trial court did not abuse its
di scretion in resolving the conflicting evidence as both Al exander
and Hession testified their exam nations reveal ed Appellant was

conpetent. Turner v. State, 645 So.2d 444, 446 (Fla. 1994) (finding

j udge di d not abuse discretioninresolving conflicts in evidence);
Hunter, 660 So.2d at 247 (finding it is function of trial court to

resolve conflict in conpetency evidence); Ponticelli v. State, 593

So.2d 483, 487 (Fla. 1991)(upholding decision defendant was
conpetent based wupon two nedical experts finding defendant

conpet ent and one expert finding hi minconpetent), vacated on ot her

grounds, 506 U. S. 802 (1992), aff'd after remand, 618 So.2d 154

(Fla. 1993); Ferquson v. State, 417 So.2d 631, 634 (Fla. 1982)

(uphol ding trial court’s decision on conpetency even t hough nedi cal
testinmony was conflicting on the issue, there was support for

concl usi on defendant was conpetent). This Court should affirm
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PO NT VI

THE |1 MPOSI TION OF THE DEATH PENALTY IN TH S
CASE |'S PROPORTI ONAL (restated).

Concedi ng he went to Andre’s Market with the intent to rob the
establ i shnent, Appellant suggests the resultant killing was an
i npul sive act commtted while he and the victimwestled for the
gun (1B 78). Appellant asserts that although the victimwas shot
multiple times, had the three non-statutory mtigators chall enged
in his brief in addition to the renorse mtigator, been analyzed
and weighed differently, this Court would find the homcide
undeserving of the death penalty (IB 79). Disagreeing, the State
submts the sentence is proportional.

Wthin his argunent, Appellant cites to Roberts v. State, 611

So.2d 1228 (Fla. 1993); Shere v. State, 579 So.2d 86 (Fla. 1991),

and McKinney v. State, 579 So.2d 80 (Fla. 1991). These cases

di scuss whether nultiple gun shots, by thensel ves, establish the
hei nous, atrocious, or cruel aggravator. Such aggravator was not
requested by the State nor was it found by the trial court. As
such, these cases do not further Appellant’s position. NMboreover,
Def endant has not cited to a case which would call into question
the judge’s wei ghing of the aggravating and mtigating evidence or
suggest that the death penalty is not proportional.

Here, the trial judge found three aggravators (1) prior
violent felony convictions, (2) homcide commtted during a

robbery, and (3) capital felony commtted for the purpose of
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avoi ding or preventing a lawful arrest or effecting an escape from
custody (R22 - 3858-64). The first two aggravators were conceded
at trial by Appellant, and the third is not challenged here. Only
one non-statutory mtigator was found established (renorse),
however, because of Defendant’s subsequent actions, very little
wei ght was accorded this circunstance. As argued in Points |11
IV, and VI above, there is record support for the trial court’s
conclusions regarding the non-statutory mtigation of I|ack of
education, absence of a positive role nodel, and neurol ogical
i npai rment (R22 - 3864-67). Upon these facts, the judge inposed
the death penalty. Such was proper and should be found
proportionally warranted.

I n support of its position that Appellant’s death sentence is

proportional, the State relies upon Freeman v. State, 563 So.2d 73

(Fla. 1990), cert. denied, 501 U S 1259 (1991); dark v. State,

613 So.2d 412 (Fla. 1992), cert. denied, 510 U. S. 836 (1993); and

Moore v. State, 701 So.2d 545, 547 (Fla. 1997), cert. denied, 118

S.C. 1536 (1998). In Freeman, while commtting a burglary, the
def endant was surprised by the victim A struggle ensued with the
def endant eventual |y gai ning the upper hand and beating the victim
to death. The death penalty was uphel d based upon two aggravators
(prior violent felony conviction and pecuni ary gai n/ fel ony nurder)
and little mtigation. Freeman, 563 So.2d at 77.

Li kewi se, the death sentence was affirnmed in Cark where the
victimhad given the defendant and another man a ride only to have
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the defendant decide to steal the victims truck. During the
course of the robbery, Cark shot the victimmltiple tinmes and
then disposed of the body. dark, 613 So.2d at 415. The trial
court inposed the death penalty upon a finding of two aggravating
circunstances (prior violent felony and pecuniary gain/felony
murder) and no mtigation. On appeal, this Court found the
sentence proportional. |d.

In Moore, this Court affirnmed the death penalty for a nurder
comm tted during a robbery and arson of the victims honme. Finding
the sentence proportional, this Court opined:

... we have exam ned other cases in which we
have inposed the death penalty and find that
Moore's sentence is proportionate. The jury
recomended death by a vote of nine to three.
The trial court found three aggravating
factors: 1) Mdore had been convicted of the
prior violent felonies of arned robbery and
aggravated battery; 2) he conmtted the
murder to avoid arrest; and 3) he committed
the murder for pecuniary gain. Although the
court f ound one statutory mtigating
factor--that Mbore was nineteen years old--it
was given only slight weight since More was
first treated as an adult before the court at
the age of fifteen. There were no
nonstatutory mtigating factors. We have
uphel d the death sentence in other cases based
on only two of the three aggravating factors
present here. |In Pope v. State, 679 So.2d 710
(Fla. 1996), cert. denied, --- US ----, 117
S.Ct. 975, 136 L. Ed.2d 858 (1997), we held the
death penalty was proportionate where there
were two aggravating factors (the nurder was
commtted for pecuniary gain and t he def endant
had been convicted of a prior violent felony),
t wo statutory mtigating ci rcunst ances
(comm ssion while wunder the influence of
extreme nental or enotional disturbance and
i npai red capacity to appreci ate t he
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crimnality of the conduct), and three
nonstatutory m tigating ci rcunst ances
(defendant was intoxicated, commtted the
mur der subsequent to a disagreenment with his
girlfriend, and was under the influence of
mental or enotional disturbance). In Melton
v. State, 638 So.2d 927 (Fla. 1994), we held
the death penalty was proportionate where
there were two aggravating factors (the nurder
was commtted for pecuniary gain and the
defendant had been convicted of a oprior
vi ol ent f el ony) and sonme nonst at utory
mtigation. W find that the death penalty
was proportionate here. See also Consalvo v.
State, 697 So.2d 805 (Fla. 1996) (holding
death penalty was proportionate where there
were two aggravating factors -- avoiding
arrest and conm ssion during the course of a
burglary--with some nonstatutory mtigation).

Moore, 701 So.2d at 551-52 (enphasis supplied). Here, Appellant
was no stranger to the crimnal justice system He had prior
violent felony convictions for sexual battery, robbery with a
weapon, and aggravated assault with a mask (T30 - 1056). The Court
has found prior violent felony convictions strong aggravation.

Marshall v. State, 604 So.2d 799, 806 (Fla. 1992) (finding prior

violent felony conviction a strong aggravating factor), cert.
deni ed, 508 U.S. 915 (1993). G ven the fact the i nstant nurder was
commtted by a person with prior violent felony convictions, during
the course of a robbery, and in order to escape | awful arrest where
there is only one non-statutory mtigator (renorse) of very little
wei ght, the death penalty is proportional. This Court should

affirm Appell ant’ s convi ctions and sentences i nposed in this case.
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CONCLUSI ON

Wherefore, based on the foregoing argunents and the
authorities cited therein, Appellee requests respectfully this
Court AFFIRM Appel l ant’s conviction and death sentence bel ow.
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