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STATEMENT OF THE CASE AND FACTS

In January of 1980, while on l|life parole for the rape-
murder of 77 year-old Ella Carter, Robert Waterhouse picked up
victim Deborah Kamrerer at a |ocal bar. In what can only be
characterized as a savage and nerciless attack, he repeatedly
beat the victimwith a tire iron or simlar object, penetrated
her anally, stuffed a bloody tanpon down her throat and drug
her still breathing body onto the nud flats of Tanmpa bay,
| eaving her to drown with the incomng tide. Wat er house was
indicted for Kamrerer’s nurder in January of 1980, convicted
as charged after trial in August of 1980 and sentenced to death
pursuant to the jury's reconmmendation in Septenber of that
year. This Court affirmed the conviction in sentence on direct

appeal . Waterhouse v. State, 429 So.2d 301 (Fla. 1983), cert.

denied, 464 U S 977, 104 S.C. 415, 78 L.Ed.2d 352 (1983),
setting forth the follow ng facts:

On the norning of January 3, 1980, the
St. Petersburg police responded to the cal
of a citizen who had discovered the dead
body of a woman |ying face down in the nud
flats at low tide on the shore of Tanpa
Bay. An exam nation of the body reveal ed
severe |l acerations on the head and bruises
around the throat. Exam nation of the body
also revealed -- and this fact is recited
not for its sensationalism but because it
becanme relevant in the course of the police
investigation -- that a bl ood-soaked tanpon
had been stuffed in the victimis nouth.
The victims wounds were such that they
were probably made with a hard instrunent

1



such as a steel tire changing tool

Exam nation of the body also revealed
| acerations of the rectum The cause of
death was determ ned to have been drowning,
and there was evidence to indicate that the
body had been dragged from a grassy area on
the shore into the water at high tide. The
body when di scovered was conmpl etely
uncl ot hed. Several itens of clothing were
gat hered from along the shore at the scene.

The body showed evidence of thirty
| acerations and thirty-six br ui ses.
Henorrhaging indicated the victim was
alive, and defense wounds i ndicated she was
conscious, at the tinme these |acerations
and brui ses wer e inflicted. Aci d
phosphates was found in the victims rectum
in sufficient amount to strongly indicate
the presence of senen there. Al so, the
| acerations in this area indicated that the
victim had been battered by the insertion
of a large object. The nedical exam ner
was al so able to determne that at the tine
of the nurder the victim was having her
nmenstrual peri od.

Wat erhouse v. State, 429 So.2d 301, 302-03 (Fla.),

cert. denied, 464 U S. 977, 104 S. C. 415, 78 L.Ed.2d 352

(1983).

In 1985 Waterhouse filed a Mtion to Vacate in the tria
court attacking his conviction for first degree nurder and
deat h sentence and concurrently sought simlar relief by filing
a Petition for Habeas Corpus in this Court. This Court denied
relief as to the guilt phase but granted a new sentenci ng phase
based upon the belief that Witerhouse had not been given the

opportunity to present evidence of nonstatutory mitigation.

Wat er house v. State, 522 So.2d 341 (Fla. 1988). At his 1990



resentencing, a new jury reconmended a sentence of death which
t he j udge agai n i nposed. At the 1990 resentencing, the state
presented evidence of the instant conviction. Addi tional ly,
the state established that the defendant had been previously
convicted of a violent felony - the 1966 nurder of 77 year old
Ella Mae Carter and that he was on parole for that crinme at the
time he nurdered Deborah Kanmmerer. Detective Halle vividly
recalled the scene when on February 11, 1966 he arrived at
Carter’s residence in Geenport, Long Island. He found the
elderly victimlying on her bed severely beaten and covered in
bl ood. @ She had brui ses over her face, neck, shoul der, el bows
and abdonmen and had defensive wounds on her hands. Her
dentures were broken. An autopsy revealed she had been
strangl ed; there was bruising of the strap nuscles of the neck
and her hyoid bone and larynx were fractured. She had six
broken ribs on her right side and four on her left.
Wat er house’ s bl oody fingerprints were found on a pane of gl ass
he had broken in exiting the residence after the crinme and on
a beer can left on top of the refrigerator. He pled guilty to
second degree nurder and was sentenced to life in prison.

At the insistence of Waterhouse, no mtigating evidence
was presented although his attorney was prepared to do so.
Wat er house al so insisted on making a closing argunent, waivVving

his right to have argunent by counsel.



The sentence was affirmed by this Court, which in the
process considered on the nerits and resolved many of the
i ssues which Waterhouse raises in his current 3.850 appeal.

Wat er house v. State, 596 So.2d 1008 (Fla 1992), cert. denied,

113 S. Ct. 418 (1992).

After certiorari review was denied in the United States
Suprene Court, Waterhouse once again sought collateral review
of his conviction and sentence in circuit court. On January
22, 1998, the Honorable Judge Beach summarily denied the

notion. The instant appeal ensued.



PRELI M NARY STATENMENT

WAt er house is precluded fromlitigating nany of the issues
now urged in his notion for post conviction relief because they
either were or should have been raised on direct appeal or in
Wat er house’s prior 3.850 notion; this Honorable Court should
affirm the sunmmary denial of all issues which are clearly
barred fromcoll ateral review

It has long been the law in this state that clains which
could have or shoul d have been raised on direct appeal are not
cogni zable in a notion to vacate filed pursuant to Florida Rule

of Crimnal Procedure 3.850. Ziegler v. State, 654 So.2d 1162

at 1164 (Fla. 1995); Torres-Arboleda v. Dugger, 636 So.2d 1321,

1323 (Fla. 1994); Johnson v. State, 593 So.2d 206 (Fla.), cert.

deni ed, us. __ , 113 S C. 119 (1992); Raulerson v.

State, 420 So.2d 567 (Fla. 1982); Alvord v. State, 396 So.2d

184 (Fla. 1981); Meeks v. State, 382 So.2d 673 (Fla. 1980).

It is also not appropriate to use a different argunent to

relitigate the same issue. Harvey v. Dugger, 656 So.2d 1253,
1256 (Fla. 1995); Torres-Arboleda, 636 So.2d at 1323; Medina

v. State, 573 So.2d 293, 295 (Fla. 1990). The purpose of Rule
3.850 is to provide a nmeans of addressing alleged
constitutional errors in a judgnment or sentence, not to review

errors which are cogni zabl e on direct appeal. MCae v. State,

437 So.2d 1388 (Fla. 1983). Many of the issues typically



raised in collateral review are procedurally barred because
they were or should have been presented on direct appeal. See,

Jennings v. State, 583 So.2d 316 (Fla. 1991); Swafford v.

Dugger, 569 So.2d 1264 (Fla. 1990); Roberts v. State, 568 So.2d

1255 (Fla. 1990); Blanco v. State, 507 So.2d 1377 (Fla. 1987).

Many of the issues Waterhouse presents in the instant notion
are not cogni zable for the same reason.

In addition, as to any clainms challenging the validity of
Wat er house’ s convictions, the instant notion is inproper as
successive and untinely. See, Fla.RCimP. 3.850(b);(f).
Wat er house previously attacked the propriety of his convictions
under Rule 3.850, and he has no right to seek further review
of his guilty verdicts absent a showing of newy discovered

evi dence. Porter v. State, 653 So.2d 374, 377 (Fla. 1995).

Any clainms predicated on alleged constitutional error during
the guilt phase of Waterhouse’s capital trial were or should

have been presented in his initial 3.850, and are consequently

procedural ly barred. Atkins v. State, 663 So.2d 624 (Fla.
1995); Ziegler, 654 So.2d 1162 at 1164 (Fla. 1995).
Additionally, to counter the procedural bar to sone of
t hese issues, Waterhouse has couched his clainms in terns of
i neffective assistance of counsel in failing to preserve or
rai se those clains. This Court has consistently recognized

that “[a]llegations of ineffective assistance cannot be used



to circumvent the rule that post-conviction proceedi ngs cannot

serve as a second appeal." Medina v. State, 573 So.2d 293, 295

(Fla.1990); Cherry v. State, 659 So.2d 1069, 1072 (Fla. 1995).

The state urges this Court to deny Waterhouse's attenpts to
underm ne the procedural bar rule with a gratuitous assertion
t hat counsel was ineffective.

This Court nust enforce the procedural default policy, or
appeal will follow appeal and there will be no finality in

capital litigation. See, Johnson v. State, 536 So.2d 1009

(Fla. 1988)(the credibility of the crimnal justice system
depends upon both fairness and finality.) The express finding
by this Court of a procedural bar is also inmportant so that any
federal courts asked to consider Waterhouse’'s clains in the
future will be able to discern the paraneters of their federal

habeas revi ew. See, Harris v. Reed, 489 U S. 255, 109 S. C.

1083, 103 L.Ed.2d 308 (1989); Wainwight v. Sykes, 433 U S. 72,

97 S. . 2497, 53 L.Ed.2d 594 (1977).



SUMVARY OF THE ARGUMENT

Wat erhouse’s first conplaint is that the trial court erred
in summarily denying his ineffective assistance of counsel
clainms at the penalty phase wthout an evidentiary hearing.
This Court has repeatedly recognized that a hearing is
warranted on an ineffective assistance of counsel claim only
where a defendant alleges specific facts, not conclusively
rebutted by the record, which denonstrates a deficiency in
performance that prejudiced the defendant. As the instant
cl aim does not render the conviction or sentence vulnerable to
collateral attack, the trial court correctly denied the claim
wi t hout an evidentiary hearing.

Wat erhouse next contends that he was denied fair
proceedings in front of Judge Beach on the basis of statenents
the judge made to the parole comm ssion in 1981. As an issue
that could have been and should have been raised on direct
appeal, it is procedurally barred.

WAt er house next argues that he was denied a nental health
eval uation. The record shows that he refused counsel’s attenpt
to have him eval uated. This is sinply another exanple of
Wat er house’ s continued effort to capitalize on his own efforts
to delay justice in this case. The trial court properly denied

the cl aim



The remai nder of Waterhouse’s clains are all direct appeal
i ssues which are not cognizable in a post conviction proceeding
pursuant to Rule 3.850. Accordingly, these clains should be

deni ed as procedural ly barred.



ARGUNVENT
| SSUE |

VWHETHER THE TRI AL COURT ERRED I N SUWARI LY
DENYI NG WATERHOUSE' S | NEFFECTI VE ASSI STANCE
OF COUNSEL CLAIMS AT THE PENALTY PHASE
W THOUT AN EVI DENTI ARY HEARI NG
Wat erhouse’s first conplaint is that the trial court erred
in summarily denying his ineffective assistance of counsel
clainms at the penalty phase without an evidentiary hearing.
This Court has repeatedly recognized that a hearing is
warranted on an ineffective assistance of counsel claim only
where a defendant alleges specific facts, not conclusively

rebutted by the record, which denonstrates a deficiency in

performance that prejudiced the defendant. Cherry v. State,

659 So.2d 1069, 1072 (Fla. 1995); Jackson v. Dugger, 633 So.2d

1051, 1055 (Fla. 1993); Mendyk v. State, 592 So.2d 1076, 1079

(Fla. 1992); Roberts v. State, 568 So.2d 1255, 1259-60 (Fla.

1990); Kennedy v. State, 547 So.2d 912, 913 (Fla. 1989). As

the instant claim does not render the conviction or sentence
vul nerable to collateral attack, the trial court correctly

denied the claimw thout an evidentiary hearing. See Lopez v.

Singletary, 634 So.2d 1054 (Fla. 1993); Atkins v. Dugger, 541

So.2d 1165 (Fla. 1989); Puiatti v. Dugger, 589 So.2d 231 (Fla.

1991) .

In order to prevail on a claimof inadequate assistance of

10



counsel , a defendant nmust allege and prove specific
deficiencies in counsel’s performance falling bel ow accepted
norms and that there is a reasonable probability that but for
counsel’s unprofessional errors the result of the proceeding

would have been different. See generally, Strickland v.

Washi ngton, 466 U.S. 668, 104 S.C. 2052, 80 L.Ed.2d 674

(1984).

Wat er house conplains eleven specific errors of counsel.
As the trial court noted, nmany of these clains were resolved
at the tine of the resentencing on the direct appeal because
Wat erhouse raised a nunber of challenges to counsel’s
performance on direct appeal. Upon denying these clains this
Court expl ained the context in which these clains arose:

W address first Waterhouse's claim
that he was denied the right to counsel by
defense counsel's refusal to make closing
ar gunment at the resentencing hearing.
Wat erhouse also alleges in this claimthat
the trial court erred by refusing to allow

him to consult with counsel bef ore
requiring him to present his own closing
ar gunent .

An awareness of the events preceding
the closing argunent is necessary to an
understanding of this claim At the
outset, it should be noted that several
lawers had previously wthdrawn from
representing Waterhouse because of his
refusal to cooperate with them During the
proceedi ngs bel ow, Wat erhouse and his
counsel, M. Hoffman, began to differ about
trial strategy. Prior to the resentencing
heari ng, Hoffman sought to w thdraw because

11



Wat erhouse did not wish himto put on any
evidence in mtigation and insisted that he
present a lingering doubt defense. Because
this Court has held that Iingering doubt is
not an appropriate nonstatutory mtigating

ci rcunst ance, (FN2) Hoffman recogni zed
that he could not ethically pursue this
course of action. Hof f man protected the

record to nmake clear that \Waterhouse
desired to present such a defense.

Duri ng t he resent enci ng heari ng,
Wat er house made various conplaints about
Hof fman, but it was clear that he was not
seeking to represent hinself. The court
found Waterhouse's accusations against
Hof f man to be unfounded and observed:

THE COURT: Well, I'mnot going to |et
him control this case by discharging a
| awyer that's appointed for him on the eve
of the trial. It is obvious to ne that he
has been doing this over the years purely
for the purpose of delay, and |I'm not going
to let that happen.

As far as |'m concerned, M. Hoffnan,
you're on the case. | know it's tough for
you. If he wants to dictate the terns of
your representation and make it inpossible
for you to present a defense in mtigation,
that's his choi ce. | f he's done that, he
has only hinself to bl ane.

In the mddle of the resentencing
hearing, Hoffman advised the court that
WAt er house once again was conpl ai ni ng about
his representati on because he had not gone
far enough in trying to relitigate the

guilt issue. (FNB3) The court observed
t hat Hof f man  was providing effective
representation. However, the court stated

that if \Waterhouse insisted, he would
permt himto take over the trial but would
keep Hof fman present so as to provide | egal
advice if requested. The court then asked
Wat er house whet her or not he was
di scharging Hoffman and proceeding on his

12



own:

THE DEFENDANT: WIl he remain as
advi sory counsel ?

THE COURT: \What?

THE DEFENDANT: WIl he remain as
advi sory counsel? That will be all?

THE COURT: That's right. But he won't

be participating. If you have a question,
you'll take it up with him but you're on
your own.

MR. CROW [ Prosecutor]: | think what

he's trying to indicate is he doesn't want
M. Hoffman in an advisory capacity.

THE COURT: [ 11 have him here
avai | abl e. He doesn't have to consult with
hi m He doesn't have to talk to him |

he doesn't have any questions to ask him
t hen obviously his advisory capacity is for
naught ; but he will be available to him
He will not be participating in the trial
and M. Wiaterhouse wll be handling the
rest of this case on his own.

THE DEFENDANT: What |I'm actually
trying to get at is wll he have to be
present in the courtroonf

THE COURT: Doesn't have to be if you
don't want him W can have him sit
outside. That's kind of a stupid place to
put himif he's going to try and advi se you
on what he heard in here.

THE DEFENDANT: Doesn't seemto natter
where he is. W'IIl let it go.

THE COURT: |'msorry?
THE DEFENDANT: Excuse ne. Let it go.

THE COURT: Let it go. In other words,

13



he will continue as your |awer?

THE DEFENDANT: The railroad train is
runni ng, your Honor.

THE COURT: | take it that you are
accepting himas your |awer?

THE DEFENDANT: Excuse me?
THE COURT: Par don?

THE DEFENDANT: | didn't hear what you
sai d.

THE COURT: He is your |lawyer, is that
correct?

THE DEFENDANT: Not by nuch.
THE COURT: Over your objection.

THE DEFENDANT: On paper. He's doi ng
not hi ng, your Honor.

THE COURT: | didn't ask you that.
Answer the question, please.

THE DEFENDANT: I would respectfully
refuse.

THE COURT:  Ckay. Bring in the jury.
M. Hoffman continues to remain as the
| awyer.

At the close of the State's testinony,
Hof f man nade clear that Witerhouse refused
to allow him to put on any mtigating

evi dence. Hof frmran also indicated that
Wat erhouse wanted to address the jury in
closing argunent. The judge advised

Wat er house that this would not be a good
i dea because nmuch of what he proposed to
say woul d pr obabl y be stricken on
objection. However, the judge said that if
Wat er house wi shed to do so, he would permt
him to make the closing statenent, even
t hough Hoffrman remained in the case. This

14



is reflected in the follow ng coll oquy:

THE COURT: Let me interrupt you for a
mnute. Here's what |'mgoing to do. Just
so he'll have no conpl aint. You're stil
in the case. He can say anything he wants.
"1l rule on the objections.

MR HOFFMAN: | think that's fair,
Judge.

THE COURT: It's ny observation that he
is not best served by doing that, but if
the result is adverse to him he can't be
heard to conplain | didn't allow him to
make a statenent.

MR HOFFMAN: It may take a little
preparation tine, | would assune.

THE COURT: You can cone back at one
o' cl ock. We've still got to resolve the
i nstructions.

After the recess and the jury charge

conf erence, Hof f man announced t hat
Wat erhouse would be making the closing
ar gunent . The prosecutor then presented
his closing argunent. Thereafter, the
court took a ten-mnute recess. When the
trial resunmed, Witerhouse stated that he
would |ike Hoffman to make the closing
ar gunent . Hof f man responded t hat
Wat er house was still insisting that he make

a lingering doubt argunment and that he felt
that he could not do this because it would
be unet hical . The follow ng colloquy then
occurred:

MR. HOFFMAN: The posture |'ve deci ded
to take on this, right or wong, is that he
can't now force nme to make what | feel is
an ineffective representation in closing
argunent by reneging on his previous
st at ement s.

And in light of the fact that he's not

allowed ne to put on any mtigation case
he's absolutely not allowed any mtigation
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case.

So, there really isn't nmuch to talk
about. And rather than do that and nmeke a
hal f hearted attenpt and skirt the issue of
ethical bounds with regard to whether or
not | can talk about the guilt issue,
woul d rather |eave him to do what he said
he wants to do.

And if that turns out to be wong and
he turns out to get another trial--

THE COURT: Well, you can always talk
about the seriousness of the recomendati on
and it requires not taking it |ight.

That certainly is a matter that can be
argued to the jury.

| nean, that's--

MR HOFFNMAN: That's about the only
t hi ng; | nmean, just get up and ask the
jury what | did in opening statenent; I
can reiterate everything | said in opening.

THE COURT: The question to you, M.
Wat er house, is do you want M. Hoffrman to
make the «closing argunent wthin the
confines of the penalty, not the guilt or
i nnocence of a hom cide?

MR WATERHOUSE: Well, your Honor, M.
Hof fman, as you know, and | have had a
very--you can't even call it a rocky
relationship, it's not even that good.

He's been to see me once- -

THE COURT: Wll, I'"'mnot--1"'"ve heard
this for the | ast year.

MR WATERHOUSE: | have not had a
chance to sit down with him and explain to
himthe things that | want to put forth in
mtigation at the closing.
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He's only been over there once, and al
we di scussed- -

THE COURT: Well, the description of
your relationship with M. Hoffman is one
of your own doing, not of his.

MR HOFFNMVAN: Judge, what he's doing
now is back to what we already talked
about, that | didn't want mtigating things
put before the jury.

| mean, people were here to do it. The
four itens that were in the previous case--

THE COURT: Well, I"'mgoing to ask this
guestion one |l ast tine.

If | don't get an answer, you're
proceedi ng on your own, M. Waterhouse.

Do you want M. Hoffman to nake the
closing statement for you wthin the
confines of the recommendation of either
death or life inprisonment or not, and not
make an argunent on your guilt or innocence
of the hom cide; yes or no?

MR WATERHOUSE: Your Honor, the
problemis--see, | amnot an attorney, | do

not know the law fully, what you're talking
about .

That's why | need to get together--

THE COURT: Yes or no?

MR. WATERHOUSE: --with M. Hoffnman in
order so we could prepare for this, so he
could tell nme that this is adm ssible and
this is not.

We haven't got together on it.

THE COURT: Yes or no?
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MR WATERHOUSE: No.
THE COURT: Bring in the jury.

W do not find that Waterhouse was
denied his right to counsel by these
actions. Waterhouse initially indicated on
the record that he wshed to nmake the
cl osi ng argunent. He reneged on that at
the |ast possible mnute. At that point,
Hof frran did not refuse to make closing
ar gument . He was sinmply unwilling to make
the argunment that \Waterhouse denmanded
because he felt it would be unethical.
Wat er house rejected the choice of a closing

ar gunent by counsel confined to the
appropriate issues. Under the facts of
this case we do not find that WAterhouse
was denied his right to counsel. " Al
def endant may not mani pul at e t he
proceedings by willy-nilly |eaping back and
forth bet ween t he choi ces [ of
self-representation and appoi nt ed
counsel ]." Jones v. State, 449 So.2d 253,

259 (Fla.), cert. denied, 469 U.S. 893,
105 S. . 269, 83 L.Ed.2d 205 (1984). Ve
refuse to permt an intransigent defendant
to conpletely thwart the orderly processes
of justice.

Nor do we find error in the trial
court's refusal to permt Waterhouse to
consult with his counsel before making the
decision to make his own closing argunent.
It is obvious from the colloquies quoted
above that this matter had been under
consideration for an extended period of
time, and Waterhouse had already consulted
with Hoffrman about this. Ironically, as
things worked out, WAt er house gave a
closing argunent in which he was given
great latitude on what to say, including
matters bearing on guilt or innocence.
Clearly, the trial court, the prosecutor,
and his own attorney bent over backwards in
trying to give Waterhouse the benefit of
every legal right to which he was entitled.
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Wat er house also argues that, in the
event he is deened to have asserted his
right to self-representation insofar as
closing argunment is concerned, the trial
court failed to conduct the inquiry
required by Faretta v. California, 422 U. S.
806, 95 S. Ct. 2525, 45 L.Ed.2d 562 (1975).
Faretta requires that once a defendant
asserts the right of self-representation,
the court nust make an appropriate inquiry

to determ ne whet her t he def endant
knowingly and intelligently waived the
right to counsel. Normal |y, this requires

a waiver hearing to insure that the
def endant understands the disadvantages of
sel f- representation. Fitzpatrick V.
Wai nwight, 800 F.2d 1057 (11th Cir.1986).
However, under the facts of this case we
find that the standards of Faretta were net
despite the lack of a final hearing.

The trial judge warned Waterhouse on
nunerous occasions of the dangers in
representing hinself. The judge infornmed
Wat erhouse that he wuld be held to
appl i cabl e procedural and evidentiary rules
if he acted as his own counsel. From
Wat er house' s conduct t hr oughout t he
proceedings below, it is apparent that he
was thoroughly know edgeable about the
proceedi ngs agai nst him He filed notions
in his own behalf with citation to
supporting cases. During hearings on
defense counsel's notion to wthdraw and
Wat erhouse's notion to dismss counsel,
Wat er house addressed the court at |ength,

citing and discussing cases. He gave the
court the names of wtnesses he wished to
call and indicated what their testinony
woul d be. He took an active part in his

defense during the resentencing hearing.
He presented his counsel with questions for
wi tnesses and raised objections to various
t esti nmony. He was obviously aware of the
defenses available to him He was all owed
to represent hinmself only at the very end
of the proceedings in closing argunent.
Def ense counsel assisted him in closing
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argunent by responding to the prosecutor's
obj ecti ons and by consul ting Wi th
Wat er house when Waterhouse so requested.
Finally, Waterhouse's manipulation of the
proceedings and his attenpts to delay show
an obvi ous understandi ng of the proceedi ngs
agai nst him Under these facts, we find
that the requirenments of Faretta were net
See Fitzpatrick, 800 F.2d 1057 (Faretta
requirenents net despite lack of hearing
wher e def endant mani pul at ed t he
proceedi ngs, had knowl edge of possible
defenses, had contacted nunerous attorneys
prior to trial, and understood the nature
of the charges against him.

Wat er house next asserts that he was
i nproperly precluded from challenging the
State's claim that the nurder occurred
during the conm ssion of a sexual battery.
(FN4) Wat er house argues that, in effect,
the trial court directed a verdict against
him on the issue of the sexual battery by
refusing to allow evidence on the issue of
guilt of the nurder.

The judge appropriately precluded
Wat er house from presenting evi dence
questioning his guilt. However, Witerhouse
was not precluded from challenging the
State's evidence that a sexual Dbattery
occurred or from presenting evidence that a
sexual battery did not occur. Qur review
of the record indicates that the court
af f or ded Wat er house and hi s counsel

considerable leeway in cross-exanining
State witnesses on the evidence of sexua
battery. The jury was instructed on the

elements of a sexual battery and inforned
that each aggravating factor nust be
establ i shed beyond a reasonabl e doubt. W
find no error.

Wat erhouse clains that he was denied
the right to counsel because of his
counsel's conflict of i nt erest. The
al | eged conflict ar ose from t he
difficulties between Waterhouse and his
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counsel . This claim is not supported by
the record. Al though a conflict of
interest may be present where counsel's
interests are inconsistent with those of
his client, there was no such conflict

her e. It is apparent from the record that
counsel's interest was in presenting the
best possible case for Waterhouse. Any

conflict between them was attributable
solely to Witerhouse's own contumaci ous
behavi or and not to any conpeting interest
of his counsel.

Wat erhouse v. State, 596 So.2d 1008, 1011-1015 (Fl a.

1992)

As the foregoing illustrates this <claim has been
substantially litigated contrary to WAaterhouse's position. As
such, Waterhouse is barred from reasserting these clains.

Loren v. State, 601 So.2d 271, 273 (Fla.App. 1 Dist. 1992),

citing, Johnson v. State, 522 So.2d 356 (Fla.1988); Parker v.

State, 491 So.2d 532 (Fla.1986).

Further, as the follow ng denonstrates, these clains fail
individually and collectively to constitute inadequate
assi stance of counsel.

A) Failure to Investigate and Prepare Case

The claim that counsel failed to sufficiently investigate
the case was presented below as a general allegation of
i neffectiveness wthout any supporting facts. (PCR6: 924)
Accordingly, the trial court denied that allegation stating:

Defendant’s allegation that defense
counsel failed to adequately investigate
this case prior to the trials is not
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supported by any factual allegations in the
notion and should be denied. Further, this
matter should have been raised in the
initial stages of trial and appeal and
therefore is procedurally barred.

(PCR
7:1163)

Having failed below to present any supporting facts,
Wat er house now adds several references to the record below to
denonstrate his claim that resentencing counsel failed to
i nvestigate and prepare. See Initial Brief of appellant, pages
8 through 13. In a footnote, Waterhouse attenpts to excuse the
failure to raise these argunents bel ow by asserting that since
the trial court had read the record, it was aware of the facts
pertaining to the claim See footnote 2, page 12, Initia
Brief of Appellant. It is not the trial court’s responsibility
to sift through the record in an attenpt to find evidence that
may support an allegation. As previously noted, it is the
defendant’s responsibility to allege specific facts which
denonstrates a deficiency in performance that prejudiced the

defendant. Cherry v. State, 659 So.2d 1069, 1072 (Fla. 1995);

Jackson v. Dugger, 633 So.2d 1051, 1055 (Fla. 1993). He cannot

assert error when the specific claimwas not fairly presented
to the court bel ow.

Even if Waterhouse had nmde these argunents below, the
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guoted passages in no way denonstrate a deficiency in
performance that prejudiced the defendant. A review of the
prior proceedings clearly refutes the allegation.

Wat er house al |l eges that argunents between counsel and him
on the record show that there were w tnesses that Waterhouse
had asked counsel to |locate that counsel had failed to | ocate.
He alleges that there was a fenale witness who was in his car
and a male alibi wtness. Despite his newy crafted theory
that these witnesses could negate the HAC and CCP factors, it
is clear that the wtnesses in question were sought in
furtherance of Waterhouse's determination to relitigate his
guilt or innocence, a question that was not before the
resent enci ng court.

Duri ng t he pr oceedi ngs bel ow,
Wat erhouse and his counsel, M. Hoffman,
began to differ about trial strategy.
Prior to the resentencing hearing, Hoffnman
sought to wthdraw because Waterhouse did
not wish him to put on any evidence in
mtigation and insisted that he present a
lingering doubt defense. Because this
Court has held that l|ingering doubt is not
an appropriate nonstatutory mtigating
ci rcunst ance, (FN2) Hof fman recogni zed t hat
he could not ethically pursue this course
of action. Hoffman protected the record to
make clear that Waterhouse desired to
present such a defense.

Waterhouse v. State 596 So.2d 1011 (Fla.
1992)

Mor eover, despite Waterhouse’s claimthat the trial court
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was incorrect in determning that this claim could not have
been raised on direct appeal- - the fact is Wterhouse raised
a number of such clains on direct appeal which were reviewed

and rejected by this Court. Waterhouse v. State, 596 So.2d at

1011- 1015 (Fla. 1992).

B) Failure to Make a O osing Argunent

WAt er house next conpl ains that counsel was ineffective for
failing to do the <closing argunent. This issue was
specifically resolved by this Court on direct appeal.

WAt er house, 596 So.2d at 1011-1015. This Court refused “to

permt an intransigent defendant to conpletely thwart the
orderly processes of justice”, and concluded that WAterhouse
had not been abandoned by his counsel nor had counsel refused
to do a closing argunent but that counsel was unwilling to nake
an unethical and illegal closing on Waterhouse' s behal f.
Commenting that his attorney had “bent over backwards” to
accord him all rights to which he was entitled, this Court
concl uded Water house had waived his right to have his attorney
make the closing argunent in accordance with the requirenents

of Faretta v. California, 422 U S. 806, 95 S. Ct. 2525, 45 L. Ed.

2d 562 (1975):

“From Waterhouse’s conduct throughout
the proceedings below, it is apparent that
he was thoroughly know edgeabl e about the
proceedi ngs agai nst him He filed notions
in his own behalf with citation to
supporting cases. During hearings on
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defense counsel’s nmotion to wthdraw and
Wat erhouse’s notion to dismss counsel,
Wat er house addressed the court at |ength,

citing and discussing cases.... Under these
facts we find the requirenents of Faretta
were net.”

Wat er house, supra at 1014, 1015.

Thus the issue was not whether Hoffnman could have argued
agai nst the aggravating factors or in favor of mtigation,
since Waterhouse refused to let him do so. As Vat er house
himself told the sentencing jury:

M. Hof fman coul d have presented at |east a
hal f a dozens (sic) factors in mtigation,

but | wouldn't let him do that because |
don't feel that he should be up here
beggi ng you.

| shouldn’t be up here begging you for ny
life.

It goes against ny noral principals and
furthernore, spares ny famly t he

enbarrassnent, the trauma. (R812)

C. Failure to Rebut the Sexual Battery Agqravator

Wat er house next clainms that counsel was ineffective for
failing to rebut the facts supporting the during the course of
a sexual battery aggravator.

The trial court denied this claimas foll ows:

Wth respect to the allegation that
def ense counsel was ineffective because he
did not rebut evidence of sexual battery on
the victim the physical evidence of sexual
battery was of such graphic and verba
description by the photographs and nedica
exam ner to defy rebutt al of its
occurrence. To deny before a jury that a
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sexual battery had occurred would insult
their intelligence. Def ense counsel did
the far wiser tact in not attenpting to
persuade the jury that a sexual battery had
not occurred and was not attributable to
t he def endant.

Further, the Florida Suprene Court had
previously ruled on this issue as follows
in Waterhouse v. State, 596 So.2d. At 1015
(Fla. 1992).

The judge appropriately precluded
Wat erhouse from presenting evidence
questioning his guilt. However
Wat er house was  not precluded from
challenging the State’'s evidence that
a__ sexual battery occurred or from
presenting evidence that a sexua
battery did not occur. Qur review of
the record indicates that the court
afforded Waterhouse and his counsel
consi derabl e leeway in cross-exam ning
State wtnesses on the evidence of

sexual battery. The jury was
instructed on the elenents of a sexua
battery and i nf or med t hat each

aggravating factor nust be established
beyond a reasonable doubt. W find no
error.

( PCR7: 1164)

Wat er house urges that the trial court erred in summarily
denying his claim He contends that evidence indicating the
bl ood may have been from another source woul d have negated the
evi dence of a sexual battery. Even if Waterhouse could have
established a possible source for the blood, such evidence
woul d not elimnate the incontrovertible fact that the victims

rectumwas ruptured by bursting injuries alnost two i nches deep
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into the body cavity. This clearly forced and nonconsensual
penetration establishes the sexual battery independent of
whet her the blood was from the attack. The suggestion that
this penetration commtted by soneone other than the nurderer
and that counsel was ineffective for failing to establish sane
i s untenabl e and | udi crous.

The record also shows that at the motion to wthdraw
hearing on March 9, 1990, defense counsel noted that he was
aware that he could not retry guilt/innocence but that he could
chal | enge sonme of the guilt phase issues such as the evidence
of sexual intercourse. (SR 190) This position was reiterated
by defense counsel prior to closing argunent and was never
di sputed by the state or the trial court. (SR 806)

Def ense  counsel and the defendant were all owed
consi derable |l eeway in the cross exam nation of state w tnesses
regarding the evidence of sexual battery. (SR 580-586, 655,
669- 677, 689, 692- 696, 720) In fact, much of the evidence
that the defendant presented to the trial court as a proffer
to substantiate his innocence was used to cross-examne the
state's experts. Further, the record shows that during the
cross-exam nation of former St. Petersburg Police Departnent
Det ecti ve John Long, the defendant proffered numerous questions
that he wanted counsel to ask regarding his innocence. After

the trial court approved the questions, the defendant then
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refused to allow defense counsel to ask sane. (SR 653-659)
Additionally, during closing argunments the defendant was
al l owed considerable leeway in arguing to the jury lingering
doubt and his innocence of not only the sexual battery, but the
nmurder itself.

G ven that counsel did challenge the evidence and that
Wat er house hinself precluded counsel from pursuing additiona
evidence to challenge the state’s case, Waterhouse has failed
to establish either deficient performance or prejudice.

D. Failure to Object to the Use of Previously btained

St at enent s

Wat er house al so conplains that Hoffman failed to get the
Court to suppress certain statenents of Waterhouse that “nobody
wants to go to jail. You do what you have to to protect Bobby
Wat er house”. This statenment was litigated in the initial
appeal and this Court held it to be admssible, ruling that
Wat er house had never directed the detectives to deal with him
only through counsel, and that they were not prevented from
seeking clarification of his equivocal request. Despite
Wat er house’ s contentions to the contrary however, current case
law makes it clear that detectives may continue substantive
questioning when faced with an equivocal request for counsel.

In Davis v. United States, 512 U S. 452, 114 S. C. 2350, 129

L. Ed. 2d 362 (1994), the United States Suprene Court clarified
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the rule and established a bright-line test. According to
Davis, once a defendant waives his or her Mranda rights, an
officer is not required to clarify a suspect's subsequent
equi vocal request for counsel and may continue questioning a
suspect until the suspect makes a clear assertion of the right
to counsel. In fact, the Court stated, "If the suspect's
statenent is not an unanbi guous or unequivocal request for
counsel, the officers have no obligation to stop questioning."

Id. at 461-62 (enphasis added). In State v. Owen, 696 So.2d

715 (Fla.1997), this Court adopted the rule in Davis. |d. at

720. See, also, Alneida v. State, 737 So.2d 520 (Fla. 1999).
Certainly, counsel cannot be held to be inadequate for
foll ow ng existing precedent and a controlling decision of the
Fl ori da Suprene Court.

Mor eover, the Suprene Court specifically ruled that even
if the adm ssion of the statements in the resentencing were
error, it was harnmless beyond a reasonable doubt since it
related only to the defendant’s guilt, a fact not in issue.

E. Failure to Object to Allegedly |Inproper Prosecutori al

Comment s

WAt er house al so alleges inadequate assistance in failing
to object to prosecution comments in closing that (1) allegedly
di m nished the jury’'s sense of responsibility; (2) commented

on Waterhouse’s fifth anmendnent rights and (3) relayed “false”
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information to the jury. This claimalthough couched in terns
of ineffective assistance is an issue that could have been and
was raised on direct appeal to this Court. As such, \Waterhouse
cannot use his post conviction notion as a second appeal
regarding the nerits of these clains. This Court has
consistently recognized that "[a]llegations of ineffective
assistance <cannot be wused to circunvent the rule that
post - convi ction proceedi ngs cannot serve as a second appeal."

Medina v. State, 573 So.2d 293, 295 (Fla.1990); Cherry v.

State, 659 So.2d 1069, 1072 (Fla. 1995). The state urges this
Court to deny Waterhouse's attenpts to underm ne the procedural
bar rule wth a gratuitous assertion that counsel was
i neffective.
This claimwas denied by the | ower court as foll ows:
The Defendant’s conplaint that defense

counsel’s failure to object to comments
made by the prosecutor during closing

ar gunent as evi dence of i neffective
representation by defense counsel IS
wi t hout merit. Nei t her are t he

prosecutor’s statenents objectionable, or
if so, such error to warrant a new trial
Whet her or not defense  counsel had
successfully objected to these statenents
woul d not have made a difference in the
out cone of t he jury’s sent enci ng
recommendation. Defendant’s objection that
defense counsel failed to object to
nunerous instructions given by the Court is
wi thout nerit. Def endant has made no
showi ng that any of the given instructions
were in error.
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( PCR7: 1165)

This finding is supported by this Court’s ruling on this
i ssue on the appeal from the Resentencing, wherein this Court
rejected each of the clainms now being asserted by Waterhouse.

WAt er house at 1017.

Even if Waterhouse could establish that counsel should
have objected to the challenged statenents, he has failed to
establish prejudice therefrom The alleged coments concerning
dimnishing the jury's sense of responsibility were not
obj ecti onabl e. One coment referred to the nature and
seriousness of the underlying felony aggravator and the weight
it should be accorded by the jury. The other was an
appropriate reference which sinply focused the jurors on their
duty to determine factual issues and apply the law. The jury
instructions clearly spelled out the jury's inportant role and
the significance of their recommendation and the prosecution
argunent did not attenpt to dimnish it.

The prosecution’s statenment that the guilt phase jury had
not heard evidence concerning Ella Carter’s nurder was a
trut hful and i nnocuous acknow edgnent that evidence in addition
to and different fromthe evidence necessary to prove guilt was
admtted in the penalty phase. This evidence was not admtted
in the guilt phase of Waterhouse’'s trial and was not part of

the evidence which resulted in his conviction of the nurder
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The suggestion that this comment may have |ed the resentencing
jury to conclude that the previous jury had recommended life
is both illogical and speculative. It is equally ludicrous to
further suggest that the resentencing jury' s supposition that
anot her jury had reconmended nercy in a prior sentencing phase
woul d be prejudicial to the defense.

F. Failure to I npeach State Wtness Kenneth Young

Wat er house next clainms that counsel was ineffective for
failing to inpeach state w tness Kenneth Young with evidence
that he had been offered a deal in exchange for his testinony
agai nst \Wat er house. The trial court rejected this claim as
foll ows:

CAMIV

THE DEFENDANT WAS DEPRIVED OF EFFECTIVE
ASSI STANCE OF COUNSEL.

The Court adopts the finding of dains I,
Il and 111 as partially dispositive of this
claim because of the simlarity of
al | egati ons and argunents.

Furt her, with respect to this
Def endant’s claim concerning the defense
counsel’s failure to inpeach wtness

Kenneth Young and failure to investigate
and/ or advance a voluntary intoxication
def ense, these have been resolved by prior
notions and appeals or, if not raised at
that tinme, should have been and therefore
are procedural ly barred.

Therefore, it is the finding of this
Court that Defendant’s Claim IV is wthout
merit and should be denied as a matter of
I aw.

( PCR7: 1165-
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66)

Wat er house now contends that the court erroneously held
that this issue had either “been resolved by prior notions and
appeals or, if not raised at that time, should have been and
therefore are procedurally barred.” He contends that this
cl ai m had never been raised and that this information was not
di scovered until the post conviction process. I nterestingly,
in the 3.850 notion Waterhouse noted that this claim had been
raised as a Brady claimin his first Rule 3.850 notion, was the
subj ect of an evidentiary hearing and was raised and rejected
on appeal to this Court. (PCR6: 960-69)

This Court rejected this claimas foll ows:

Wat er house' s second al | egati on of Brady
violations states that the prosecutor was
aware of, and did not disclose, information
and reports which would have seriously
damaged the «credibility of one of the
state's leading w tnesses, Kenneth Young.
Young testified that, while a cellnate of

Wat er house, he had wtnessed Waterhouse
att enpt to sexual |y assaul t anot her

pri soner. He also testified that, after
the assault, Waterhouse confessed to Young
the details of the Kammerer nurder. VWhat

the prosecutor allegedly failed to disclose
were police reports that Young operated an
extortion business while in prison and that
Young asked for, and received, favorable
treatment in return for testifying against
Wat er house. The state clains that,
al though the prosecutor did not disclose
t he pol i ce reports to Wat er house,
Wat er house had al ready gai ned possessi on of
the inpeaching evidence through other
nmeans, and therefore was not prejudiced by
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t he nondi scl osure of the report.

In Brady, the United States Suprene
Court held that the prosecution is required
to disclose all evidence that is favorable
to the accused. There is no question that
this includes evidence which affects a
witness's credibility as well as evidence
tending to negate the defendant's quilt.
United States v. Bagley, 473 U S. 667, 105
S.¢t. 3375, 87 L.Ed.2d 481 (1985). The
Court stated that the proper standard for
determining a Brady violation is whether
there is a reasonable probability that the
result would have been different. The term
reasonable probability is defined as a
probability sufficient to under m ne
confidence in the outcone. See Bagley, 473
U S at 682, 105 S.Ct. at 3383.

There is no such undermning of
confidence in the outcone in this case. As
stated, Witerhouse knew of the evidence
tending to inpeach Young. He sinply chose
not to use it. Mor eover, despite know ng
t hroughout the trial of the two excul patory
wi t nesses, Waterhouse declined to call one
of them believing that his testinony would
do nore harm than good. Thus, although it
seens clear that the prosecution should
have tinmely disclosed the information to
Wat er house, it has not been shown that
WAt er house was in any way prejudiced by the
nondi scl osure, or l|ate disclosure, of the
i nformati on.

Wre it true that the information
i mproperly wthheld possessed sone val ue,
Wat er house  m ght have been prejudiced
sufficiently to require a reversal based on
Br ady. However, as any information which
may have been inproperly wthheld was
either already in \Wterhouse's possession,
or it was of little or no wuse to
WAt er house, we cannot state to any degree
of certainty that there is a reasonable
probability that the outcone of the trial
woul d have been different. There sinply is
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none of the undermning of confidence in
the proceedings necessary to cause a
reversal of Waterhouse's conviction.
Wat erhouse v. State, 522 So.2d 341, 342-43 (Fla.
1988)
Even though this claim is now being raised as an
i neffective assistance of counsel claim this Court’s prior
determination that this informati on possessed no val ue refutes
any contention that WAiterhouse was prejudiced by the failure

to use it.

G Failure to Seek Trial Judge’'s Recusal on the Basis of

Prej udi ce

Wat er house next contends that counsel should have sought
recusal of Judge Beach on the basis of statenents he nmade to
the parole commission in 1981. The trial court rejected this
claimas foll ows:

CAIMV

THE DEFENDANT WAS DENIED A FAI R SENTENCI NG
TRI AL BECAUSE THE TRIAL JUDGE  WAS
PREJUDI CED AGAI NST THE DEFENDANT.

At no tinme does the record reflect that
def ense counsel, including present counsel,
notioned the trial judge to recuse hinself
for bias and prejudice before this present
notion was filed although the information
which is the basis of this conplaint was a
matter of record for sixteen years and
assunedly known by all defense counsel.
Further, there are no allegations in the
conplaint to suggest the trial court
conducted any of the notion hearing or
trials in a biased or prejudicial mnner
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toward the defendant. |In fact, the Florida
Suprenme Court nade this observation about
trial judge in Waterhouse v. State, 596
So.2d 1008, 1014.

Clearly, the trial court, t he
prosecutor, and his own attorney bent
over backwards in trying to give
Wat er house the benefit of every |ega
right to which he was entitl ed.

Therefore, it is the finding of this
court that defendant’s Claim V is wthout
nmerit and should be denied as a matter of
I aw.

(PCR7: 1166)

Wat er house contends that the trial court’s order msses
the point—that his claim of ineffectiveness rests on the fact
that Judge Beach’s statenents had been known for a nunber of
years and that no one had acted on it. However, the fact that
the alleged bias was or should have been known to trial
counsel, the failure to raise this claimin the trial court and
on appeal waives the substantive claimand it is procedurally
barred from being considered on collateral attack. Allegations
of ineffective assistance of counsel cannot be wused to
circunvent the rule that post-conviction proceedings cannot

serve as a second appeal . Medina v. State, 573 So.2d 293, 295

(Fla. 1990); Cherry v. State, 659 So.2d 1069, 1072 (Fla. 1995).

cf. Steinhorst v. State, 695 So.2d 1245 (Fla. 1997)(rejecting

clai mthat recusal on codefendant’s case rendered judgnent nul

and voi d).
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The alleged evidence of bias, (a comment nmade in a 1981
post sentence investigation) was or should have been known to
prior collateral counsel and could have and should have been
raised in the trial court and appeal from those proceedings.
By all owi ng Judge Beach to continue presiding over the initial
post conviction proceedi ngs, Waterhouse had waived the issue,

prior to current counsel taking over the case. The clainis

speci ousness is understood by current counsel’s failure, once
Judge Beach was reassigned to the case in the fall of 1996, to
file a timely nmotion to disqualify him Fla. R Jud. Adm n.
2.160.

More inportantly, however, the Courts have repeatedly held
that neither exposure to negative evidence about a defendant
nor having found the death penalty appropriate in a prior
proceeding in the sanme case, requires recusal of initial judge
from post-conviction proceedings or a resentencing. Dragovich

v. State, 492 So.2d 350 (Fla. 1986). Dailey v. State, 659

So.2d 246 (Fla 1995). No rational person could have viewed the
evi dence presented in the initial trial and sentencing phase
and not conme to the conclusion that Waterhouse, having tw ce
been convicted of exceedingly cruel and brutal nurders of wonen
who were sexually assaulted, having harassed or sexually
assaulted a young nmale while in jail, and having told

Detectives he had a “problem with sex and violence” was a

37



“dangerous and sick man”. There is no basis however, to
conclude that the Court in followng the jury’ s unaninous
recommendation of death relied on any aggravating evidence
other than the evidence lawfully admtted in the resentencing.
Even if this statenent were to be construed as an exposure to
extraneous evi dence, Judges unlike jurors are presuned to have
the capacity to follow the law and fairly wei gh the aggravating

and mtigating circunstances. Dragovich v. State, 492 So.2d

350 (Fla 1986).

The State suggests that this issue is procedurally barred,
havi ng been waived by the defendants failure to tinely raise
the issue and that the issue is in any event not of substantive
merit.

H Failure to Present Mtigating Evidence

WAt er house next contends that Hoffrman should have argued
mtigation to the sentencing judge. As previously noted, it
was Waterhouse’s decision that mtigating evidence not be
presented.! The defendant has a right to elect not to present

or argue mtigating evidence. An attorney cannot be deened

% . .Athough we |ater vacated Waterhouse's death sentence
in order to allow him to present nonstatutory mtigating
evi dence, Witerhouse refused to allow the presentation of
mtigation evidence at resentencing. Thus, this case stands
in the sane posture as it stood on direct appeal when the death
sentence was upheld.” Waterhouse v. State, 596 So.2d 1008,
1020, n.6 (Fla. 1992)
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i nconpetent for following a client’s directive on a decision

that is the client’s to nake. Johnson v. Singletary, 162 F.3d

630 (11" Cir. 1998)(“...when the strategy an attorney m ght
otherwise pursue is virtually foreclosed by his client’s
unwi | lingness to facilitate that strategic option); Koon v.
Dugger, 619 So.2d 246 (Fla. 1993) (counsel not ineffective in
followi ng defendant's instruction not to present mtigating
evidence in penalty phase.)

As in Koon this is not a case where counsel sinply |atched
onto the defendant’s decision to not present mtigating
evi dence. The mtigating evidence had been investigated,
accunul ated and presented to this Court in support of

Wat er house’s Hitchcock? claim Wat er house v. State, 522 So.2d

341, 344 (Fla. 1987)(granting habeas relief based on failure
to instruct wupon, and allow jury to consider, evidence of
nonstatutory mtigating circunstances.) Having been given the
opportunity by this Court to have the jury consider such
evi dence, Waterhouse refused to allow counsel to present it.
As the failure to argue mtigating evidence rests totally on
t he shoul ders of Waterhouse, he should not now be afforded the
sane relief this Court gave himin 1987.

| . Failure to Object to the State’'s Comment that the Previous

Jury Did Not Know About the New York Murder

2Hi t chcock v. Dugger, 481 U.S. 393 (1987).
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The underlying basis of this claimis an issue that could
have been and shoul d have been raised on appeal. As such it
is procedurally barred. Waterhouse is again attenpting to
circunvent the procedural bar rule by couching the claim in
terms of ineffectiveness. This claim should be denied as
bar r ed.

Furthernore, it does not support a finding of deficient
performance or prejudice. The prosecution’s statenent that the
guilt phase jury had not heard evidence concerning Ella
Carter’s murder was a truthful and innocuous acknow edgnent
that evidence in addition to and different from the evidence
necessary to prove guilt was admtted in the penalty phase
This evidence was not admtted in the guilt phase of
Wat erhouse’s trial and was not part of the evidence which
resulted in his conviction of the nmurder. The suggestion that
this coment was sonehow erroneous or that it may have
prejudi ced appellant is clearly unsupported.

J. Failure to Ohject to State’s Comment Regardi ng the Lack of

Evi dence that Wat er house WAs Beaten with a Tire lron in Hs Om

Car
Waterhouse is again attenpting to circunvent t he
procedural bar rule by couching the instant claimin terns of

i neffectiveness where the underlying basis of this claim was
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raised and rejected on appeal.® As such it is procedurally

bar r ed.

Moreover, even if this claim was not barred, this Court
has already determ ned that “[t]he conpl ai ned-of remark is not
fairly susceptible of being interpreted as a coment on

silence.” Witerhouse, 596 So.2d 1017. Accordi ngly, counsel

cannot be deened ineffective for failing to object to the
comment .

K. Failure to Object to Comments That Allegedly D m nished

Jury’'s Sense of Responsibility

Waterhouse is again attenpting to circunvent t he
procedural bar rule by couching the instant claimin terns of
i neffectiveness where the underlying basis of this claim was

rai sed and rejected on appeal. Witerhouse v. State, 596 So. 2d

1008, 1017 (Fla. 1992). As such it is procedurally barred.
Moreover, even if this claim was not barred, counsel

cannot be deened ineffective for failing to object to the

3 This Court held:

“Wat erhouse clains that the prosecutor | mproperly
commented on his failure to take the stand during the
sentenci ng hearing. The conpl ai ned-of remark is not
fairly susceptible of being interpreted as a conment on
si | ence. Even if it could be so interpreted, defense
counsel failed to object to the conmment and thus the
issue is waived. Clark v. State, 363 So.2d 331, 333
(Fla.1978), receded from on other grounds, State v.
Diuilio, 491 So.2d 1129 (Fl a.1986)."

Wat er house v. State, 596 So.2d 1008, 1017 (Fla. 1992)
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comment where appellant has failed to establish that the

comment was erroneous. Teffeteller v. Dugger, 1999 W. 106810,

24 Fla. L. Wekly $S110, (Fla. 1999)(rejecting ineffective

assi stance cl ai m based on all eged Cal dwel |l violation.)
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| SSUE |1

VWHETHER WATERHOUSE WAS DENIED A FAIR AND
| MPARTI AL TRIBUNAL WHERE HE ALLEGES THAT
THE TRIAL JUDGE, THE HONORABLE JUDGE BEACH
WAS PREJUDI CED AGAI NST HIM PRI OR TO, DURI NG
AND AFTER WATERHOUSE' S RESENTENCI NG
PROCEEDI NGS.

Wat er house next contends that he was denied a fair
proceeding in front of Judge Beach on the basis of statenents
the judge nmade to the parole comm ssion in 1981. This claim
was also raised in Issue | as a facet of Waterhouse’'s
i neffective assistance of counsel claim As previously noted,
the trial court rejected this claimas foll ows:

CLAIM V

THE DEFENDANT WAS DENIED A FAI R SENTENCI NG
TRI AL BECAUSE THE TRIAL JUDGE  WAS
PREJUDI CED AGAI NST THE DEFENDANT.

At no tinme does the record reflect that
def ense counsel, including present counsel,
notioned the trial judge to recuse hinself
for bias and prejudice before this present
notion was filed although the information
which is the basis of this conplaint was a
matter of record for sixteen years and
assunedly known by all defense counsel.
Further, there are no allegations in the
conplaint to suggest the trial court
conducted any of the notion hearing or
trials in a biased or prejudicial manner
toward the defendant. |In fact, the Florida
Suprenme Court nade this observation about
trial judge in Waterhouse v. State, 596
So.2d 1008, 1014.

Clearly, the trial court, t he
prosecutor, and his own attorney bent
over backwards in trying to give
Wat er house the benefit of every |ega
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right to which he was entitl ed.

Therefore, it is the finding of this
court that defendant’s Claim V is wthout
merit and should be denied as a matter of
| aw.

(PCR7: 1166)

As an issue that could have been and should have been
rai sed on direct appeal, it is procedurally barred. d aimthat
trial court erred in denying defendant's notion to recuse judge
in capital nurder prosecution was procedurally barred in
post convi ction proceedi ngs where it was not raised at trial or

on appeal . See, Blanco v. State, 702 So.2d 1250 (Fla. 1997)

and Stano v. State, 520 So.2d 278 (Fla. 1988)(holding that

recusal issue should have been raised on appeal and is

procedurally barred in 3.850 proceedings.)
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ISSUE 111
WHETHER WATERHOUSE WAS PREJUDI CED BY THE

FAILURE TO OBTAIN A MENTAL HEALTH
PROFESSI ONAL TO CONDUCT AN EVALUATI ON

This claimwas rejected by the court bel ow as foll ows:
CLAI M XVI |
THE FAILURE OF DEFENSE COUNSEL TO HAVE
DEFENDANT EXAM NED BY A MENTAL HEALTH
EXPERT WAS ERROR.
The record denponstrates that t he
Def endant’ s attorney attenpted to have the
Def endant assessed by a retained expert for
penal ty phase purposes which was refused by
t he Def endant.
Therefore, it is the finding of this
Court that Defendant’s Caim XVl IS
without nerit and should be denied as a
matter of |aw
(PCR7:1170)
| ncredi bly Waterhouse argues that he was denied a nenta
health evaluation when the record shows that he refused
counsel’s attenpt to have himevaluated. Although the portions
of the record quoted in this Court’s prior opinion nmake it
clear that this was Wterhouse’'s desire, any question is
elimnated by his address to the jury:

M. Hof fman coul d have presented at |east a
hal f a dozens (sic) factors in mtigation,

but I wouldn’'t let him do that because |
don’t feel that he should be up here
beggi ng you.

| shouldn’t be up here begging you for ny
life.

It goes against ny noral principals and
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furthernore, spares ny famly t he
enbarrassnent, the trauma. (SR312)

The record shows that when Hoffrman attenpted to have
Wat er house assessed by a retained expert for penalty phase
pur poses, Waterhouse refused to cooperate and frustrated his
efforts. Clearly, there was no inadequacy on M. Hoffrman’s
part. The defendant’s own contumaci ous behavior, his attenpts
to mani pul ate the judicial systemand his exercise of his right
not to present mtigating evidence were the sole reasons that
psychol ogi cal mtigation was not devel oped and presented. This
is sinply another exanple of Waterhouse's continued effort to
capitalize on his own efforts to delay justice in this case.

The trial court properly denied the claim
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| SSUE |V

WHETHER THE TRI AL COURT GAVE | MPROPER JURY
| NSTRUCTI ONS.

As the lower court found, this issue has already been
presented to this Court on direct appeal and rejected.

Wat er house v. State, 596 So.2d 1008. (PCR7:1166) Accordingly,

it is procedurally barred.

Moreover, it is without nmerit. Harich v. Dugger, 844 F.2d

1464 (11M Cir. 1988); Johnson v. State, 660 So.2d 637 (Fla.

1995); Conbs v. State, 525 So.2d 853 (Fla.1988); G ossnman V.

State, 525 So.2d 833 (Fla.1988), cert. denied, 489 U S. 1071

(1989) .
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| SSUE V
WHETHER WATERHOUSE' S TRI AL WAS REPLETE W TH
ERROR WHI CH CANNOT BE HELD HARMLESS WHEN
VI EMED AS A VWHOLE.
As no facts or specific clains of error were or are
offered in support of Waterhouse’s claimthat a conbination of

all eged errors rendered his trial fundanentally unfair, summary

denial of this point was proper. Engle v. Dugger, 576 So.2d

696 at 700, 702 (Fla. 1991); Gorham v. State, 521 So.2d 1067

at 1070 (Fla. 1988).

Moreover, to the extent that Waterhouse is contesting
errors that occurred during his guilt phase, those clains are
bar r ed.

Moreover, the claim as presented is not an independent
claim but is contingent upon the appellant denonstrating error
in at least two of the other clains presented. For the reasons
previ ously discussed, he has not done so in the instant brief.

This Court has also rejected this claim in simlar cases.

Mel endez v. State, 23 Fla. L. Weekly S350 (Fla. 1998); Johnson
v. Singletary, 695 So.2d 263 (Fla. 1996)(where clains were

either meritless or procedurally barred there was no cumul ative
effect to consider.)

Accordingly, although this my be a legitimte claim on
the facts of a particular case, such facts are not present

herei n. Thus, because none of the allegations denonstrate any
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error, individually or collectively, no relief is warranted and

this claimshould be rejected.
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| SSUE VI
VWHETHER FLORIDA'S SENTENCI NG STATUTE IS
UNCONSTI TUTIONAL  ON ITS FACE AND AS
APPLI ED.

As the trial court found, this is a matter that should
have been raised on direct appeal which was not done in this
case. Having failed to do so Waterhouse is procedurally barred
fromconsideration of this claim (PCR7: 1169)

This Court has repeatedly rejected challenges to be
procedurally barred because they have not been properly

preserved for appeal and, even if preserved, they have been

rejected on the nerits. Hunter v. State, 660 So.2d 244, 253

(Fla. 1995); Fotopoulos v. State, 608 So.2d 784, 794 n. 7 (Fla.

1992). This claimwas properly denied.

Finally, although this argunent 1is also procedurally
barred, it should be noted that Waterhouse’'s claimwth regard
to death by electrocution has been rendered noot by the

| egi sl ature’ s approval of the use of lethal injection.

50



| SSUE VI |
VWHETHER WATERHOUSE' S RI GHTS WERE DENI ED BY
THE JUDGE AND JURY' S CONSI DERATI ON OF NON\-
STATUTORY AGCGRAVATI NG Cl RCUMSTANCES.

This is a matter that should have been raised on direct
appeal which was not done in this case. Having failed to do
so Waterhouse is procedurally barred from consideration of this
claim (PCR7:1167)

Even if this claim was not barred it is without nerit.
Consi deration of the passage referred to in the instant brief
nerely reflects that the state was arguing the weight of the
prior violent felony aggravator and rebutting any possible
suggestion of Waterhouse’'s ability to be rehabilitated as

mtigation. No error has been shown.
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| SSUE VI I

WHETHER THE STATE | MPROPERLY ASSERTED THAT
SYMPATHY TOWMRD APPELLANT WAS AN | MPROPER
CONSI DERATI ON.

This is a matter that should have been raised on direct
appeal which was not done in this case. Having failed to do
so Waterhouse is procedurally barred fromconsideration of this
claim (PCR7: 1167) Even if this claimwas not barred it is

without nerit. Wite v. State, 729 So.2d 909, 916 (Fla. 1999);

Medina v. State, 573 So.2d 293, 295 (Fla. 1990); Bl anco v.

Wai nwight, 507 So.2d 1377, 1380 (Fla. 1987).
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| SSUE 1 X
WHETHER THE SENTENCI NG JURY WAS M SLED BY
COVMENTS AND | NSTRUCTI ONS WHI CH DI LUTED I TS
SENSE OF RESPONSI Bl LI TY FOR SENTENCI NG
This is a matter that should have been raised on direct
appeal which was not done in this case. Having failed to do
so Waterhouse is procedurally barred from consideration of this

claim Even if this claimwas not barred it is without nerit.

Johnson v. Singletary, 695 So.2d 263, 267 (Fla. 1996).
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| SSUE X
VWHETHER THE JURY WAS M SLED AND | NCORRECTLY
| NFORVED ABOUT | TS FUNCTION AT CAPI TAL
SENTENCI NG
This claim is also procedurally barred as a claim that
could have been and should have been raised on direct appeal.

Rivera v. State, 717 So.2d 477, 488 (Fla. 1998).
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| SSUE Xl
WHETHER WATERHOUSE' S CLAI M CHALLENG NG THE
JURY [INSTRUCTIONS AND FLORIDA'S STATUTE
SETTI NG FORTH THE AGGRAVATI NG Cl RCUMSTANCES
AS FACIALLY VAGUE AND OVERBROAD IS
PROCEDURALLY BARRED.
In order to press a claimthat limting instructions were
not given, the issue nmust be preserved in the trial court and

rai sed on appeal or they are waived. Doyle v. Singletary, 655

So.2d 1120 (Fla. 1995). Hodges v. State, 619 So.2d 272 (Fla.
1993). Having failed to do so, these clains are procedurally
barred. Even if the clains were preserved and properly raised
in a collateral notion, any error would be harm ess beyond a
reasonabl e doubt .

Upon review of the direct appeal, this Court specifically
found that the erroneous consideration of the “cold, calcul ated
and preneditated” and *“avoiding arrest/elimnation of a
wi t ness” aggravators, were harm ess beyond a reasonabl e doubt
in light of the four strong remaining aggravators and the
absence of mtigation. Simlarly, any anbiguity in the jury
instruction on “heinous, atrocious or cruel” aggravator would

al so be harmess. |n Johnson v. State, 608 So.2d 4 (Fla. 1992),

this Court considered a simlar claimand hel d:

During our consideration of this case,
the United States Suprene Court decided

Espinosa v. Florida, --- US ----, 112
S.Ct. 2926, 120 L.Ed.2d 854 (1992), and held
our fornmer instruction on the heinous,

atroci ous, or cruel aggravator insufficient.
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t han 30

hei nous,

Al t hough the trial court gave Johnson's jury
the instruction struck down in Espinosa, we
hold the error to have been harml ess. Both
the state and the defense requested an
expanded instruction on this aggravator, but
the court decided to give the standard
i nstruction. In closing argunment the state
listed the aggravators, but did not dwell on
this one or nention it again. The defense
expl ai ned the aggravator, telling the jury,
anong other things, that it was neant "to
separate those crines of torture, of
excessi ve w ckedness, vileness of the person
wanting to inflict not just death, but
inflict pain" and that the facts did not
support finding it. In addition to this
argunment the court instructed the jury that
its recommended sentence "nust be based on
the facts as you find them from the

evi dence. " During its consideration of the
sentence, the court specifically found the
evidence insufficient to support this
aggravator. As stated by the Suprene Court,
a jury is "likely to disregard an option
sinmply unsupported by evidence." Sochor v.
Florida, --- US ----, 112 S Q. 2114,

2122, 119 L.Ed.2d 326 (1992). W see no way
that the instruction abrogated in Espinosa
could have affected the jury's consideration
as to what sentence it would recomrend.
Therefore, reading that instruction to the
jury was, beyond doubt, harmn ess error.

Johnson v. State, 608 So.2d at

13

Accordingly, just as this Court concluded in Johnson,

murder which involved strangulation, a

| aceration of the rectum and a vicious beating inflicting nore

bur sti ng

| acerations and 36 bruises upon a victim that

conscious and resisting, would have been found to have been

atrocious or cruel by the jury under any instruction.
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No relief

i's warrant ed.
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| SSUE Xl |
VWHETHER  WATERHOUSE'S CLAIM  THAT H S
SENTENCE RESTS ON AN UNCONSTI TUTI ONALLY
AUTOVATI C AGGRAVATI NG Cl RCUMSTANCE.
This claimis procedurally barred since not raised in the
trial court or pursued on appeal. Even if this claimwas not

procedurally barred, this Court and the federal courts have

repeatedly rejected this contention. Johnson v. State, 660

So.2d 637 (Fla. 1995) citing, Lowenfield v. Phelps, 484 U S.

231, 108 S.Ct. 546, 98 L.Ed.2d 568 (1988) and Stewart v. State,

588 So.2d 972 (Fla. 1991).
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CONCLUSI ON

Based on the foregoing argunents and authorities, the
| ower court’s summary denial of the Rule 3.850 notion should

be affirned.
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