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STATEMENT OF THE CASE AND FACTS

The State generally accepts the Statenent of the case and
facts set forth in appellant’s brief but adds the foll ow ng.

In 1976, Henry Perry Sireci was convicted for the first degree
mur der of Howard Poteet. The trial judge, the Honorable Maurice M
Paul , followed the jury’'s recommendati on and i nposed a sentence of
deat h.

On direct appeal, the Florida Suprene Court affirmed Sireci’s
conviction and sentence. This Court set forth the follow ng

summary of the facts in Sireci v. State, 399 So. 2d 964 (Fla

1981):

The defendant, Sireci, went to a used car
lot, entered the office, and di scussed buying
a car with the victim Poteet, the owner of a
car | ot. Defendant argues that the purpose of
his visit was to take sone keys fromthe rack
so that he could cone back |l ater and steal an
autonobile. The state argues that defendant
went to the used car lot for the purpose of
robbi ng the owner at that tine.

The defendant was arned with a wench and
a knife. A struggl e ensued. The victim
suffered nultiple stab wounds, |acerations,
and abrasions. An external exam nation of the
body revealed a total of fifty-five stab
wounds, all located on the chest, back, head,
and extremties. The stab wounds evoked
massive external and internal henorrhages
whi ch were the cause of death. The neck was
slit.

The defendant told his girlfriend,
Bar bara Perkins, that he was talking to the
victimabout a car, then he hit the victimin
the head with the wench. Wen the man turned
around, the defendant asked where the noney
was, but the man wouldn’t tell the defendant,
so he stabbed him The defendant told Perkins



that he killed Poteet. He admtted taking the
wal let fromthe victim

Har vey Wbodal | , defendant’s cel | mat e when
he was arrested in Illinois, testified that
the defendant had described the manner in
which he killed the victim According to
Wodall’s testinony, the defendant hit the
victimwith a wench, then a fight ensued in
which the wndows were broken, and the
def endant stabbed the man over sixty tines.
The defendant stated that he wasn’'t going to
| eave any witnesses to testify against himand
that he knew the man was dead when he left.
The defendant told Wodall he got around
$150.00 plus credit cards.

The def endant al so described the crine to
Bonni e Arnol d. According to Arnold, the
def endant stated that the car | ot owner and he
were talking about selling the defendant a
car, when the defendant hit the victimwith a
tire tool. A fight began and the defendant
st abbed the victim The defendant told Arnold
that he was going in to steal some car keys
and then cone back |ater to steal a car.

The defendant told David WIson, his
brother-in-law, that he killed the victimw th
a five or six-inch knife and took credit cards
fromthe victim!?

Sireci appealed his judgnents of conviction and sentence of
deat h on direct appeal to the Florida Suprene Court, raising twelve

(12) issues.? On April 9, 1981 this Court affirnmed Sireci’s

! In addition, the trial court noted in its sentencing order dated
May 4, 1990, that Poteet’s body exhibited defensive wounds. (V.
111 at 347-349).

2 The clains raised on direct appeal included the follow ng: 1)
the trial court erred in allow ng testinmony concerning coll ateral
of fenses; 2) the refusal to grant a conti nuance when an addi ti onal
witness list was filed on the first day of trial, to strike the
testi nony of Donald Holtzinger and/or grant a mstrial was error;
3) the trial court erred in limting cross-exam nation of a key
prosecution wtness; 4) appellant was deni ed due process of |aw by
di rect t esti nony regarding appellant’s exercise of hi s
constitutional right to remain silent; 5) the circunstanti al

2



convi ction and sentence. Sireci v. State, 399 So. 2d 964 (Fla.

1981). On May 17, 1982, the United States Suprene Court denied

certiorari. Sireci v. Florida, 456 U S. 984, 102 S. C. 2257, 72

L. Ed. 2d 862 (1982), rehearing denied, 458 U. S. 1116, 102 S. C

3500, 72 L. Ed. 2d 1378 (1982). Sireci subsequently unsuccessfully
sought post conviction relief in the trial court pursuant to
Florida Rule of Crimnal Procedure 3.850, and that decision was

affirmed on appeal. Sireci v. State, 469 So. 2d 119 (Fla. 1985),

cert. denied, 478 U. S. 1010, 106 S. C. 3308, 92 L. Ed. 2d 721

(1986). On Septenber 19, 1986, the governor signed a death warrant
for Henry Perry Sireci, pronpting the filing of a second notion for
post convictionrelief. Alimted evidentiary hearing on this post
conviction notion was granted by the Ninth Judicial Crcuit Court,

and the State unsuccessfully appealed. State v. Sireci, 502 So. 2d

1221 (Fla. 1987).

The trial court held an evidentiary hearing on Sireci’s second

evidence is insufficient to prove either preneditation or felony
murder; 6)(A) State failed to notify the defendant, prior to trial,
of the aggravating circunstances it intended to prove; (B) the
trial court had no jurisdiction to i npose a death sentence; 7) the
execution of appellant’s death would subject him to cruel and
unusual punishnent; (A) the aggravating circunstances were not
proven beyond a reasonabl e doubt and/or were i nproperly applied and
the trial court inproperly failed to consider certain mtigating
factors; (B) the prosecution was allowed to present evidence of
non-statutory aggravating factors; (C appellant was inproperly
l[imtedin his presentation of mtigating evidence; (D) the Florida
capital sentencing statute is unconstitutional; (E) appellant was
denied his right to a fair cross-section of the community by
Florida s exenption, on request, of nothers with children, from
service on juries; and (F) Florida' s capital sentencing statute is
unconstitutional.



3.850 notion and ultimately ordered a new sentencing hearing on
grounds that two court-appointed psychiatrists conduct ed
i nconpetent evaluations at the tine of the original trial. At the
conclusion of the evidentiary hearing, a new penalty phase was
granted by this Court, and this decision was affirnmed on appeal.

State v. Sireci, 536 So. 2d 231 (Fla. 1988). Upon re-sentencing,

the jury recommended the death penalty by a vote of el even to one
and the Ninth Judicial GCircuit Court again inposed the death
penal ty.?3

Appel I ant pursued a di rect appeal of the resentenci ng hearing.
In this appeal, appellant raised the follow ng issues: 1) the
trial court erred in refusing to permt the defendant to waive the
jury sentencing reconmendation; 2) the trial court erred in denying
a notion for mstrial made when the prosecutor revealed to the jury
that the defendant was on death row and in refusing to allow the
jury to be polled on the inpact of this error; 3) use of Section
921.141(5)(1) Fla. Stat. (1979) to justify inposition of the death
penalty violates the Ex Post Facto Cl ause because this crinme was

commtted before the statutory aggravating factor was | egislated

3 The trial court found five aggravating circunstances: 1) the
def endant was previously convicted of another capital felony or a
felony involving the use or threat of violence (a prior nmurder and
an earlier robbery); 2) the nurder was conmitted during a robbery
and for pecuniary gain; 3) the murder was conmtted for the purpose
of avoiding or preventing a lawful arrest by elimnating a w tness;
4) the nmurder was especially heinous, atrocious, or cruel; and 5)
t he nurder was cold, cal cul ated, and preneditated. The court found
non-statutory mtigating circunstances but no statutory mtigating
ci rcunst ances. (V. I'l'l at 345-353).

4



into existence; 4) the trial court erred in rejecting statutory
mtigating factors that were established w thout contradiction at
the penalty phase; 5) because the death penalty recommendati on by
this jury was wunreliable wunder the Ei ghth and Fourteenth
Amendnents, the death sentence based thereon nust be reversed and
the matter remanded for a new penalty phase and/ or resentencing; 6)
Section 921. 141, Florida Statutes (1987) is unconstitutional onits
face and as appli ed. (V. 11l at 260-343). This Court affirned
inposition of the death sentence on direct appeal. Sireci v.
State, 587 So. 2d 450 (Fla. 1991). Thereafter, the United States

Suprene Court denied certiorari review. Sireci v. State, 503 U S.

946, 112 S. C. 1500, 117 L. Ed. 2d 639 (1992).

On or about June 23, 1993, Sireci filed his first notion for
post conviction relief on his new sentence of death. This notion,
which is 66 pages in length, presented 29 clains for relief.
Subsequently, on or about March 24, 1994, Sireci filed his second
notion for post conviction relief which is also 66 pages in length
and presents the sane 29 clains for relief as those contained in
the pleading it purports to anend. An Order Directing a Response
from State was issued by the Ninth Judicial Grcuit Court on
January 10, 1995. A tinmely response to the 1994 version of
Sireci’s notion followed.

In April, 1997 the Ninth Judicial Grcuit Court held a hearing
on Sireci’s public records requests. Subsequently, on May 6, 1997,
said court entered an Order on Defendant’s Public Records Requests.

5



Sireci filed his fourth version of his notion for post conviction
relief on August 21, 1997. This notion is 147 pages in |l ength and
presents 33 clainms for relief. Pursuant to the Oder on
Def endant’ s Notice of Loss of Designated Counsel dated January 20,
1998, the State filed its tinmely response to Sireci’s fourth
version of his notion for post conviction relief. (V. IlIl at 193-
259) .

On January 21, 1999, the Honorable Richard F. Conrad presided
over a Huff hearing. (V. | at 1-35). The court summarily denied
appel lant’s notion for post-conviction relief on February 9, 1999.

(V. 1V at 415- 446).



SUMVARY OF THE ARGUMENT

| SSUE | - - Appel l ant’ s cl ai ns questioning the constitutionality
of various aggravating factors in this case are procedurally barred
from review Such chall enges either were or should have been
rai sed on direct appeal. Appellant cannot use a notion for post-
conviction relief as a second direct appeal.

|SSUE |1--The trial court properly found that appellant’s
challenges to the financial gain and cold, calculated and
prenedi tated aggravators are procedurally barred from review in
this Rule 3.850 notion.

|SSUE I1Il--Appellant’s challenge to his prior murder and
robbery convictions is procedurally barred fromreview because he
failed to raise this claim on direct appeal. Mor eover, sinply
because a separate challenge to a prior conviction is pendi ng does
not prohibit the State from using the prior conviction as an
aggravating circunstance.

Appel lant’ s claim that separate aggravators were inproperly
based upon a single fact is procedurally barred fromreview. This
i ssue shoul d have been raised, if at all, on direct appeal.

| SSUE [|V--This Court has repeatedly rejected simlar
constitutional challenges to the comm ssion during the course of an
enuner at ed fel ony aggravator.

| SSUE V--This issue was rai sed and addressed by this Court on

direct appeal. Consequently, the trial court properly found this



i ssue procedurally barred from review in this notion for post-
conviction relief.

| SSUE VI--The trial court properly denied this claim bel ow
because appellant failed to show due diligence in raising this
post-conviction claim based upon newy discovered evidence.
Further, the trial court recognized that there is no reasonable
probability that this so-called “newy discovered” evidence would
change the verdict in this case.

| SSUE VII--Appellant’s claimthat the trial court erred in
refusing to accept a waiver of the jury recomendati on was raised
on direct appeal and rejected by this Court. Simlarly, appellant
rai sed the prosecutor’s reference to his death row status on direct
appeal . Consequently, appellant is procedurally barred from
rai sing these i ssues again in a notion for post-conviction relief.

| SSUE VIII--Adm ssion of evidence establishing appellant’s
| ack of renorse was rai sed on direct appeal before this Court. The
trial court’s sunmary denial of this clai mwas appropriate because
a notion for post-conviction relief is not the forumto criticize
a prior opinion of this Court.

| SSUE | X--The trial court found that appellant received
conprehensi ve nental health exam nations prior to the resentencing
heari ng. Appellant has not identified any significant deficiencies
in the exam nations conducted bel ow.

| SSUE X- - Appel | ant does not specifically identify the all eged
deficiencies in the forensic testing conducted in this case.

8



Moreover, this claimis tinme barred because appellant failed to
show due diligence in raising it before the | ower court.

| SSUE Xl --The jury instructions did not inproperly dimnish
the jury’s role in the sentencing hearing. Further, this claimis
procedurally barred fromreview as it should have been raised, if
at all, at trial and on direct appeal.

| SSUE Xl I--This Court has repeatedly rejected the argunent
that death by electrocution constitutes cruel and wunusual
puni shnment under the Florida and United States Constitutions.

| SSUE XlIl--This issue is procedurally barred because it
shoul d have been raised, if at all, in appellant’s first notion
for post-convictionrelief. Mreover, counsel’s choice of venue is
clearly the kind of strategic decision that is largely i nmune from
post - convi ction att ack.

| SSUE XIV--Appellant’s claim that the trial court did not
consider his mtigating evidence was raised on direct appeal and
rejected by this Court. Consequently, he is precluded fromraising
this issue again in a notion for post-conviction relief.

| SSUE XV--Appellant fails to allege sufficient facts to
support his <claim that his trial was fraught wth error.
Consequently, the trial court properly denied this claimw thout a

heari ng.



ARGUMENT

Prelimnary Statenent On Applicable Legal Standards

1) Standards of Review on the Summary Denial of Post-
Conviction Relief

I n Anderson v. State, 627 So.2d 1170, 1171 (Fla. 1993), cert.

deni ed, 502 U.S. 834, 116 L.Ed.2d 83, 112 S.Ct. 114 (1994), this
Court observed that “[t]o support sunmmary denial wthout a
hearing, a trial court mnust either state its rationale in its
deci sion or attach those specific parts of the record that refute
each claim presented in the notion.” However, an evidentiary
hearing is not a matter of right, a defendant nust present
“‘apparently substantial neritorious clains’” in order to warrant

a hearing. State v. Barber, 301 So.2d 7, 10 (Fla.), rehearing

deni ed, 701 So.2d 10 (Fla. 1974)(quoting State v. Weks, 166 So. 2d

892 (Fla. 1960)).

2) Procedural Bar

Matters which either were raised or could have been rai sed on
direct appeal or previous post-conviction proceedings are
procedurally barred on collateral review It is well settled that
a Rule 3.850 notion is not a substitute for, nor does it constitute
a second direct appeal. “[A] Rule 3.850 notion based upon grounds
whi ch either were or coul d have been rai sed as i ssues on appeal may

be summarily denied.” MCrae v. State, 437 So.2d 1388, 1390 (Fl a.

1983) (string citations omtted). See generally Parker v. State,

718 So.2d 744 (Fla. 1998), cert. denied, 143 L. Ed. 2d 675, 119 S. C
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1580 (1984) (clainms procedurally barred on second 3.850 notion for
failure to object at trial, for having raised issue on direct
appeal, or for having raised issues in prior notions or petitions);

Maharaj v. State, 684 So.2d 726 (Fla. 1996) (Post-conviction relief

petitioner’s clains which were either raised or could have been
rai sed on direct appeal were properly denied without an evidentiary

hearing); Engle v. Dugger, 576 So.2d 696, 702 (Fla. 1991)(claim

that the trial court failed to provide a factual basis to support
i nposition of death sentence was “procedurally barred because it
shoul d have been rai sed on the appeal fromresentencing.”). Accord

Cherry v. State, 659 So.2d 1069 (Fla. 1995); Medina v. State, 573

So. 2d 293 (Fla. 1990); dark v. State, 690 So.2d 1280 (Fla. 1997).

Any attenpt by a defendant to avoid the application of a
procedural bar by sinply recasting a previously raised clai munder
the guise of ineffective assistance of counsel is not generally

successful . See Sireci v. State, 469 So.2d 119, 120 (Fla.

1985) (“[c]lains previously raised on direct appeal wll not be
heard on a notion for post-conviction relief sinply because those
clains are raised under the guise of ineffective assistance of
counsel .”) “Procedural bars repeatedly have been upheld as valid
where properly applied to ensure the finality of cases in which

i ssues were or could have been raised.” Atkins v. State, 663 So. 2d

624, 627 (Fla. 1995).
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| SSUE |

WHETHER FLORI DA’ S STATUTE ON THE AGGRAVATI NG
Cl RCUMSTANCES IN A CAPI TAL CASE IS FACI ALLY
VAGUE AND OVERBRQOAD | N VI CLATI ON OF THE El GHTH
AND FOURTEENTH AMENDMVENTS. WHETHER THE JURY
DD NOT RECEI VE ADEQUATE NARROW NG
CONSTRUCTI ONS TO CURE THE I NVALID TY OF THE
STATUTE

Appel | ant coal esces several of his separate clains belowinto
his first issue on appeal before this Court. As appel | ant
acknow edges in his brief, the issues raised closely resenble three
cl ai nrs made bel ow before Judge Conrad.* However, appellant onmits
any argunment as to how the trial court erred in finding these
i ssues procedurally barred fromrevi ew

Judge Conrad found appellant’s clains that the statutory
aggravating circunstances are unconstitutionally vague and over
broad and that the jury did not receive an appropriate limting
instruction were procedurally barred. (V. 1V at 418). Judge
Conrad summarily disposed of this issue because it either was or

shoul d have been raised on direct appeal. In his order denying

4 The propriety of conpressing various clains raised below into
one appellate issueis, inthe State’' s view, somewhat questionabl e.
O course, if the issue as now presented or conpressed has
materially changed fromthat before the trial court, the issue as
now presented is barred from review See Archer v. State, 613
So. 2d 446, 448 (Fla. 1993)(for an issue “to be preserved for appeal

it ‘“must be presented to the | ower court and the specific |egal
argunent or ground to be argued on appeal nust be part of that
presentation if it is to be considered preserved for appellate
review.’” (quoting Tillman v. State, 471 So.2d 32, 35 (Fla. 1985)).

12



post-conviction relief, Judge Conrad st at ed:

In fact, the Defendant states in his Mtion that it was

rai sed on direct appeal. Thus, it is procedurally barred

and cannot be raised in a notion for post-conviction

relief. See Mkenas v. State, 460 So.2d 359 (Fla. 1984).

(V. 1V at 418)5.

Simlarly, Judge Conrad found appellant’s constitutional
attack upon the heinous, atrocious, and cruel instruction in this
case was not properly raised in appellant’s Rule 3.850 notion
Judge Conrad observed that this issue should have been raised on
direct appeal and therefore “cannot be raised in a notion for post-
conviction relief.” (citation omtted). (V. IV at 418).

The State also notes that any attack upon the heinous,

atrocious, or cruel aggravator applied to the facts of this caseis

devoid of any nerit.® In Davis v. State, 648 So.2d 107, 109 (Fl a.

1994), cert. denied, 516 U S 827, 133 L.Ed.2d 50, 116 S.Ct. 94

(1994), this Court stated:

Even if this issue was not barred, it is without nerit.

5 See Appellant’s Anmended Modtion for Post-Conviction Relief at
Volume Il pgs. 49-50. “On direct appeal, M. Sireci challenged
the application of the facially vague and over broad Fl ori da death
penalty statute as to him since the jury was instructed on
aggravating factors which were not applicable under the |law and
since the jury was wthout guidance so as to know that the
i nappl i cabl e aggravators should not be weighed against the
mtigation presented.[]” [footnote omtted].

6 The State noted bel ow. “Although Sireci correctly asserted that
defense counsel objected to the wording of this statutory
aggravating circunstance, Sireci neglected to inform this Court
that defense counsel requested and received a special narrowed
instruction. (R 2542-43).” (V. 111 at 202).

13



This Court has consistently upheld a finding of hei nous,
atrocious, or cruel where the victim was repeatedly
stabbed. Derrick v. State, 641 So.2d 378 (Fla. 1994);
Atwater v. State, 626 So.2d 1325, 1329 (Fla. 1993), cert.
deni ed, us _ , 114 s . 1578, 128 L.Ed.2d 221
(1994); Hansbrough v. State, 509 So.2d 1081, 1086 (Fl a.
1987); N bert v. State, 508 So.2d 1, 4 (Fla. 1987).

Appel | at e def ense counsel sunmarily argues that to the extent
“trial counsel did not properly preserve this claim M. Sirec
received i neffective assi stance of counsel.” (Appellant’s Brief at
6) . However, Judge Conrad noted below in denying this claim
“...Defendant concedes in his Mtion that defense counsel duly
objected to this aggravating circunstance and t hat t he vagueness of
section 921.141, Florida Statutes, was presented to both the tri al
court and the Florida Suprene Court.” (V. IV at 419). See Sireci
v. State, 587 So.2d 450, 454 (Fla. 1991)(“Sireci’s claim that
section 921.141, Florida Statutes (1987), is unconstitutional on
its face and as applied is without nerit.”). Further, Judge Conrad
not ed:

...the record indi cates that defense counsel strenuously

argued this point and made correspondi ng argunent that

the jury instructions were vague. (R 2335-2336, 2345-

2347, 2438, 2440, 2542-2543, 2975-2989, and 3002-3006).

More inportantly, defense counsel requested a special

jury instruction whi ch expanded on t he | anguage cont ai ned

in the standard jury instruction and the Court granted

that request. The expanded instruction was given. (R

2895). This instruction was nore extensive than that

approved in Hall v. State, 614 So.2d 473 (Fla.), cert.

denied, 510 U S. 834, 114 S. C. 109, 126 L.Ed.2d 74

(1993).

Thus, Judge Conrad concluded that “defense counsel was not

ineffective. See Strickland v. Washi ngton, 466 U S. 668, 104 S. Ct.

14



2052, 80 L.Ed.2d 674 (1984).”" 1d.

Appel lant finally contends under |Issue One, that the N nth
Judicial GCrcuit Court erred in instructing the jury on the
avoi ding arrest aggravator and/or that the State failed to present
sufficient evidence to establish this factor. (Appellant’s Brief
at 6). Judge Conrad also found this claim procedurally barred
fromreview, noting that this claim “should have been raised on
direct appeal...” (V. IV at 420).

Appel lant conplains that the Ninth Judicial Crcuit Court
shoul d not have found the avoi ding arrest aggravator to be present
in this case. (Appellant’s Brief at 8). Judge Conrad properly
found that this issue was procedurally barred as it was raised on

direct appeal.’ Appellant’s brief on appeal appears to sinply

" Appellant argues that the nurder of M. Poteet was “only an
after thought” and therefore his elimnation as a witness was not
a significant notive. However, the Ninth Judicial Crcuit Court
noted the followng in its sentencing order:

During the robbery of Eddie Nelson in 1970 t he Def endant
told Nel son he was going to have to kill himto keep him
fromidentifying him It is not clear if this was just
a threat to scare the victimor if he was prevented from
carrying out his threat by the arrival of another
custonmer but it is clear that his subsequent arrest and
conviction of the robbery was the result of the victins
identifying himto the police.

After the robbery of John Short he told Barbara
Perkins he killed Short to keep himfromidentifying him
and wi shed he knewthe identity of a custoner who saw hi m
so he could kill himto keep himfrom being a w tness.

Subsequent to the nurder of Howard Poteet the
Def endant told David W1 son, Detective Arbisi and Harvey
Whodal | that Poteet was killed to keep himfrom being a
W t ness. The defense contention that the statenents
suggest confabul ation is not convincingly based upon the

15



reargue the nmerits of clainms found procedurally barred below. He
does not attenpt to show how the trial court’s summary di sposition
on the basis of procedural bar was in any way i nproper. The trial
court’s ruling in this case is supported by the record and should

be affirmed by this Court.

evi dence. (V. 11l at 348).
16



| SSUE 1 |

VWHETHER APPELLANT’ S SENTENCE OF DEATH VI OLATES
THE ElI GHTH AND FOURTEENTH AMENDMENTS TO THE
UNI TED STATES CONSTI TUTI ON BECAUSE OF THE
| MPROPER APPLI CATION OF THE AGGRAVATI NG
FACTORS OF FINANCI AL GAIN AND THE CRI ME WAS
COW TTED I N A COLD, CALCULATED AND
PREMVEDI TATED MANNER.

Appel l ant again conbines several 1issues below into one
assignment of error before this Court. Agai n, however, these
i ssues concerning the application of aggravating circunstances
either were or should have been raised on direct appeal from
appellant’s resentencing. Consequently, these issues are
procedurally barred from consideration in this post-conviction
appeal .

Appel I ant contends that the jury was not properly provided a
“pecuniary gain” limting instruction in this case. He maintains
that use of this aggravator is inproper unless it is the primry
notive for the nurder. Once again, Judge Conrad found that this
i ssue should have been raised, if at all, on direct appeal.
Failure to raise this issue on direct appeal, operated to bar this

claimfor post-conviction relief below?® (V. IV at 420).

Judge Conrad correctly held that the challenge to the jury

8 Further, this issue lacks any nerit. As the State pointed out
below. “Wth respect to the proper application of the aggravating
ci rcunstance, the Suprenme Court of Florida has clearly held that
both the pecuniary gain and avoi ding arrest factors may be applied
in a given case and are not nutually inconsistent. Thonpson v.
State, 19 Fla. L. Wekly S632 (Fla. Novenber 23, 1994) [648 So.2d
692, 695].” (V. IIl at 208).
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instruction on the “cold, calcul ated” aggravator was procedurally
barred because it was raised on direct appeal.® (V. |V at 421).
Again, a notion for post-conviction relief is a collateral attack
upon a conviction and is not the proper forumto litigate direct
appeal issues.

Wi |l e appellant maintains that the criteria for this court’s
review of the issue has been net by an objection below and an
appeal to this Court (Appellant’s Brief at 11), appellant forgets
that a post-conviction proceeding is not sinply a second direct
appeal. It is a collateral attack upon a conviction or sentence.
Moreover, the objection raised on direct appeal from the
resentencing was that application of this aggravator violated the
prohi bition against ex post facto legislation, not that the
instruction was unconstitutionally vague. (V. IIl at 318-19).

As for any claim that trial defense counsel or appellate
counsel rendered ineffective assistance in failing to adequately

raise or preserve issues below, Judge Conrad aptly noted the

® The State’s Response in this case correctly noted the foll ow ng:

Simlarly, Sireci’s claimthat the jury instruction on
the <cold, calculated and preneditated aggravating
ci rcunstance which was given in the instant case was
i nadequate is | i kew se procedurally barred. As recently
stated by the Suprene Court of Florida in Jackson v.
State, 19 Fla.L.Wekly S215, 217 (Fla. April 21,
1994)[ 648 So.2d 85, 89]: “clains that the instruction on
the cold calculated and preneditated aggravator 1is
unconstitutionally vague are procedurally barred unl ess
a specific objection is nmade at trial and pursued on
appeal . Janes v. State, 615 So.2d 668, 669 n.3 (Fla.
1993) . (V. 111 at 210-211).

18



fol | ow ng:

(V.

...as indicated in Caimlll above, defense counsel’s
actions concerning the ‘heinous, atrocious, or cruel”
instruction were nore than adequate. The sane is true
for the “pecuniary gain” instruction discussed in Caim
|V above. Li kew se, defense counsel filed pre-tria
notions arguing that the “cold, calculated” factor was
vague and overbroad. (R 2934-2956). Defense counse
strenuously objected to the application of said factor to
this case. (R2440- 2445) . More inportantly, defense
counsel requested special jury instructions concerning
this factor and presented argunent for t hose
instructions. (R 3143-3145, 2344-2345). The Court gave
one of those special instructions. (R2543- 2544).
Defense counsel’s perfornmance, therefore, was not
deficient. See Strickland v. Washington, 466 U. S. 668,
104 S.Ct. 2052, 80 L.Ed.2d 674 (1984).

Defendant’s claim regarding the ineffective
assi stance of appellate counsel is inproperly raised in
this forum See State v. District Court of Appeal, First
District, 569 So.2d 439 (Fla. 1990); Fla.R App.P
9.140(j)(1).

IV at 422).
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ISSUE 111

WHETHER THE PRI OR CONVI CTI ONS USED TO SUPPCORT
THE FI NDI NG OF “PRI OR CONVI CTI ON OF A VI OLENT
FELONY” AGCGRAVATI NG Cl RCUMSTANCE V\ERE
UNCONSTI TUTI ONALLY OBTAI NED, | NADM SSI BLE TO
SUPPORT THI S AGGRAVATOR UNDER THE EI GHTH AND
FOURTEENTH AMENDMENTS TO THE UNI TED STATES
CONSTI TUTION, AND WERE | MPROPERLY USED TO
SUPPORT EVERY OTHER AGGRAVATOR

Appel | ant next conplains that the State i nperm ssibly used his
prior convictions for robbery and nmurder as an aggravator upon his
resentencing for the nurder of Henri Poteet. (Appellant’s Brief at
12-14). Appellant’s first challenge to use of this aggravator is
in fact a collateral challenge to his guilty plea for the robbery
and nmurder of John Short. Appellant clains that due to his nental
condition he was unable to make a knowi ng and voluntary choice to
plead guilty to the nmurder and robbery of Jonathan Short.

Judge Conrad rejected appellant’s claim first noting that
“[t]he underlying contention concerning the use of prior
convictions should have been raised on appeal. See M kenas v.
State, 460 So.2d 359 (Fla. 1984).” And, that “[i]t appears that
Def endant is attenpting torelitigate an aggravating factor that is
procedurally barred.” (V. IV at 423). The trial court found that
appellant’s attenpt to avoid the procedural bar by claimng

i neffective assi stance of counsel was unavailing. The trial court

noted that a defendant may not avoid a procedural bar by sinply

20



recasting his claimin terns of ineffective assi stance of counsel .
(V. 1V at 423).
In any case, Judge Conrad observed that trial counsel did in

fact attack the “voluntariness of Defendant’s plea in the other

murder case.” (V. IV at 423). Judge Conrad noted that defense
counsel “did attack the prior nurder plea via a separate,
cont enporaneous rule 3.850 notion.” “Also, defense counsel filed

two notions inlimne in the resentenci ng proceedi ng seeking to bar
the State from introducing prior convictions based upon prior
i neffective assi stance of counsel. (R3032-3036, 3129-3129-3131)."%
Based upon this record, the trial court determ ned that appellant
did not showthat his counsel was deficient or that he suffered any
prejudice from the alleged deficiency. (V. IV at 424). In
di sposing of this issue, the | ower court stated:

The trial court was fully aware of Defendant’s nenta

[imtations and yet expressly stated at the hearing on

the notion in limne that, when it had granted a

resentenci ng proceeding in the subject case, “there was

not hi ng that would affect the determ nation or the plea

made in that Short case because we’'re not talking about
an i nsanity defense or a psychol ogi cal defense that woul d

10 Judge Conrad also stated that any attenpt to attack the
ef fectiveness of appellate counsel for failing to raise the issue
on direct appeal is not properly raised in a notion for post-
conviction relief. (V. IV at 424). See generally Robinson v.
State, 707 So.2d 688, 700 (Fla. 1998)(“the clai mregardi ng | eadi ng
guestions is a substantive claiminproperly recast in ineffective
assi stance | anguage as a second appeal .”).

1 The State notes that the denial of appellant’s notion to
w thdraw his guilty plea in the Short case was affirnmed in Sireci
v. State, 565 So.2d 1360 (Fla. 5th DCA 1990).
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have made hi mincapable of rendering a plea.” (R 2593)
(V. I'Vat 424). Further, as the State observed in its response to
this issue, sinply because a challenge is made or even pendi ng on
a previous conviction does not prevent a court fromconsidering the
conviction as an aggravating factor. (V. 11l at 213); Bundy v.
State, 538 So.2d 445, 447 (Fla. 1989)(fact that defendant is
collaterally attacking prior convictions which have been final for
several years does not entitle the capital defendant to any

relief). See Eutzy v. State, 541 So.2d 1143, 1146 (Fla. 1989)

(recognizing that defendant seeking collateral review of a
conviction which served as the sole evidence of a prior violent
felony conviction is not entitled to relief).

Citing North Carolina v. Pearce, 3965 U S 711 (1969),

appel l ant argues that use of the prior convictions for robbery and
mur der was i nproper as these convictions were not used in the first
sentencing hearing. (Appellant’s Brief at 13). Appellant did not
make this specific argunent below in the final version of his
notion for post-conviction relief. Failure to raise this issue
bel ow operates to bar this issue on appeal. See Section 924.051
(D(b), Fla. Stat. (1996)(“‘ Preserved’ neans that an issue, |ega
argunment, or objection to evidence was tinely raised before, and
ruled on by, the trial court, and that the issue, |egal argunent,
or objection to evidence was sufficiently precise that it fairly

apprised the trial court of the relief sought and the grounds

22



therefor.”); Steinhorst v. State, 412 So.2d 332, 338 (Fla. 1982)

post conviction relief denied, 574 So.2d 1075 (Fla. 1991) (“except

i n cases of fundanental error, an appellate court will not consider
an issue unless it was presented to the |ower court.”). In any
case, appellant’s argunment is clearly without nerit. Appellant did
not suffer any additional punishnent from the addition of an

aggravating factor upon his resentencing. See generally Preston v.

State, 607 So.2d 404, 407-408 (Fla. 1992), cert. denied, 123
L. Ed.2d 178, 113 S.C. 1619 (1993).

Appel lant’ s clai mthat separate aggravators were based upon a
single fact was found procedurally barred by the trial court bel ow
(V. IV at 424-25). Judge Conrad noted that this claimwas barred
fromreview because “it should have been rai sed on direct appeal.
See M kenas v. State, 460 So.2d 359 (Fla. 1984).” Appel | ant does
not even attenpt to show how the trial court’s resolution of this
i ssue on the basis of a procedural bar was inproper or erroneous.

Judge Conrad’ s ruling should be affirmed by this Court.
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| SSUE |V

WHETHER MR SIRECI’ S SENTENCE RESTS UPON AN
UNCONSTI TUTI ONALLY AUTOVATI C AGGRAVATI NG
Cl RCUMSTANCE, IN VIOLATION OF THE SIXTH
El GHTH, AND FOURTEENTH AMENDMENTS.

Judge Conrad addressed the nerits of this claimand denied it
bel ow. 12 Judge Conrad’s order provides the follow ng anal ysis

The Fl ori da Suprenme Court has rejected this argunment many
ti mes even after the Espi nosa deci sion was rendered. See
Jones v. State, 648 So.2d 669 (Fla. 1994), cert. denied,
515 U. S. 1147, 115 S. . 2588, 132 L.Ed.2d 836 (1995);
Stewart v. State, 588 So.2d 972 (Fla. 1991), cert.
denied, 503 U S. 976, 112 S.Ct. 1599, 118 L.Ed.2d 313
(1992).

Def endant also argues that “trial and appellate
counsel were ineffective for failing to object or present

this claim on direct appeal.” Counsel cannot be
ineffective for failing to raise frivolous clains.
Further, Defendant is unable to show prejudice. See

Strickland v. Washington, 466 U S. 668, 104 S.C. 2052,
80 L.Ed.2d 674 (1984). Finally, Defendant’s argunent
Wi th respect to appell ate counsel is inproperly raisedin
this forum See State v. District Court of Appeal, First
District, 569 So.2d 439 (Fla. 1990); Fla.R App.P
9.140(j)(1).

Therefore, this claimis denied.

Judge Conrad was correct in observing that an appellate

12 \WWhi | e Judge Conrad addressed the nerits of this issue bel ow, the
State correctly noted that it was procedurally barred. The State
observed that “[t]his claimis procedural ly barred because it could
have been but was not raised at trial or on direct appeal. See
Harvey v. Dugger, 656 So.2d 1253, 1258 (Fl a. 1995) (conpl ai nts about
instructions are procedural ly barred unl ess a def endant objects and
requests legally sufficient alternative instructions)...” (string
cites omtted). (V. 111 at 217). The express finding by this
Court of a procedural bar is inportant so that any federal courts
asked to consider the appellant’s <clains in the future will be
abl e to discern the paraneters of their federal habeas review See
Harris v. Reed, 489 U S 255, 109 S.Ct. 1083, 103 L.Ed.2d 308
(1989); Wainwright v. Sykes, 433 U.S. 72, 97 S.Ct. 2497, 53 L. Ed. 2d
594 (1977).
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counsel cannot be faulted for failing to raise a “frivolous” claim
Sim |l ar chall enges have been repeatedly rejected by this Court and

federal courts. See e.g. Blanco v. State, 706 So.2d 7, 11 (Fl a.

1997), cert. denied, 142 L.Ed.2d 76, 119 S.C. 96 (1997)(rejecting

constitutional challenge to conm ssion during the course of an

enuner ated felony aggravator);?!® Johnson v. Singletary, 991 F.2d

663, 669 (11th Gr. 1993)(“Nothing in Stringer indicates that there
is any constitutional infirmty in the Florida statute which
permts a defendant to be death eligi ble based upon a fel ony nurder
conviction, and to be sentenced to death based upon an aggravati ng
circunstance that duplicates an element of the wunderlying

conviction.”)(discussing Stringer v. Black, 503 U.S. 527, 112 S. Ct.

1130, 117 L.Ed.2d 367 (1992); Adans v. Wainwight, 709 F.2d 1443,

1446-47 (11th CGr. 1983), cert. denied, 104 S. . 1432 (1983)

(rejecting argunment that Florida has inperm ssibly nade the death
penalty the “automatically preferred sentence” in any fel ony nurder
case because one of the statutory aggravating factors is the nurder

taking place during the course of a felony).

13 |n Blanco, Justice Wells noted the value of stare decisis and

the value of precedent: “If the doctrine of stare decisis has any
ef ficacy under our |aw, death penalty jurisprudence cries out for
its application. Destabilizing the law in these cases has

overwhel m ng consequences and cl early shoul d not be done i n respect
to law which has been as fundanental as this and which has been
previously given repeatedly thoughtful consideration by this
Court.” 706 So.2d 11 (wells, J., concurring).
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| SSUE V

WHETHER THE USE OF THE “COLD, CALCULATI NG
AGGRAVATI NG Cl RCUMSTANCE | S A VI OLATI ON OF THE
EX POST FACTO CLAUSES OF BOTH UNI TED STATES
CONSTI TUTI ON AND THE CONSTI TUTI ON OF THE STATE
OF FLORI DA.

Once again, appellant neglects to even address on appeal
Judge Conrad’'s rejection of this issue below as procedurally
barred. Judge Conrad hel d:

Def endant argues that the enactnent of section

921.141(5)(1), Florida Statutes, was retrospective and

changed t he puni shnent that he woul d receive. This issue
is procedurally barred because it was raised on direct

appeal. (citation omtted). Therefore, this claimis
deni ed.
(V. IV at 426). In its decision on direct appeal fromappellant’s

resentencing, this Court stated:

Finally, we have previously rejected the argunent that
application of the cold, calculated, and preneditated
factor to be a crinme conmtted before the legislature
enacted that aggravating factor violates the ex post
factor cl ause. Ziegler v. State, 580 So.2d 127 (Fl a.
1991); Conbs v. State, 403 So.2d 418 (Fla. 1981), cert.
denied, 456 U. S. 984, 102 S. C. 2258, 72 L.Ed.2d 862
(1982).

Sireci v. State, 587 So.2d 450, 455 (Fla. 1991). Appel l ant’ s

attenpt to relitigate an issue decided adversely to himon direct

appeal is devoid of nerit and procedurally barred fromreview
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| SSUE VI
VWHETHER MR SI RECI | S | NNOCENT OF FI RST DEGREE
MURDER AND WAS DEN ED AN ADVERSARI AL TESTI NG
CONTRARY TO THE SI XTH AND EI GHTH ANMENDMENTS.

Appel l ant attenpts to relitigate guilt phase issues in this
post-conviction attack upon his resentencing hearing. As noted
above, in the Statenment of the Case, appellant already fully
litigated a post-conviction notion on his guilt phase issues which
was denied by the trial court and affirmed by this Court on appeal.
Now, nore than twenty years after his convictions for the nurder
and robbery of Howard Poteet, appellant clains he has new evi dence
whi ch casts doubt upon his convictions. He clains Judge Conrad
erred in denying his guilt phase issues w thout a hearing. The
St at e di sagrees.

Judge Conrad properly denied this claim because appell ant
failed to show that he exercised due diligence in bringing these

claims below. (V. IV at 429-430). See MIls v. State, 684 So.2d

801, 804-805 (Fla. 1996)(noting that the defendant “nust show in
his notion for relief both that this evidence could not have been
di scovered wth the exercise of reasonable diligence and that the
motion was filed within one year of the discovery of evidence upon
whi ch avoi dance of the tine limt was based.”). Appel I ant di d not
even attenpt to show when this so-called newy di scovered evidence
became known to the defense and why it could not have been

di scovered earlier for presentation in his first post-conviction
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notion attacking his convictions. See Atkins v. State, 663 So.2d

624, 626 (Fla. 1995)(finding an i ssue “procedurally barred because
it should have been raised in prior collateral proceedings.”).

I n any case, the trial court observed that the so-called newy
di scovered evi dence woul d not have had an inpact upon the verdict
in this case:

Wthout reaching the issue of whether or not this

information constitutes newy di scovered evidence, it is
clear that there is not a reasonable probability that

this informati on woul d have produced an acquittal. See
e.g. Robinson v. State, 707 So.2d 688 (Fla. 1988); Stano
v. State, 708 So.2d 271 (Fla. 1998). 1In this case, it

was not sinply Defendant’s deni mjacket that tied himto
the murder of Howard Poteet. The Florida Suprene Court
summari zed part of the evidence agai nst defendant inits
opinion on his direct appeal:

“The defendant told his girlfriend, Barbara PerKkins,
that he was talking to the victimabout a car, then he
hit the victimin the head with a wench. Wen the man
turned around, the defendant asked where the noney was,
but the man wouldn't tell the defendant, so he stabbed
the man. The defendant told Perkins that he killed
Poteet. He admtted taking the wallet fromthe victim

Harvey Wbodall, defendant’s cell mate when he was
arrested in Illinois, testified that the defendant had
described the manner in which he killed the victim
According to Wodall’s testinony, the defendant hit the
victimwith a wench, then a fight ensued in which the
w ndows were broken, and the defendant stabbed the man
over sixty tinmes. The defendant stated that he wasn't
going to |l eave any witnesses to testify against him and

that he knew the nman was dead when he left. The
def endant told Whodall he got around $150.00 plus credit
cards.

The defendant also described the crinme to Bonnie
Arnold. According to Arnold, the defendant stated that
the car | ot owner and he were tal king about selling the
def endant a car, when the defendant hit the victimwth
atiretool. Afight began and t he defendant stabbed the
victim The defendant told Arnold that he was going in
to steal sone car keys and then cone back later to steal
a car.
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The def endant tol d David W1 son, his brother-in-I|aw,
that he killed the victimwith a five or six-inch knife
and took credit cards fromthe victim”

(V. IV at 430)(quoting Sireci v. State, 399 So.2d 964, 967 (Fla.

1981)).

The denim jacket was not, as appellant contends, the
“centerpiece” of the State’'s case below The defendant’s
confession to the nmurder to several different individuals was far
nore damaging to the appellant.?* \ile appellant conplains that
the trial court did not review the trial record before naking its
decision in this case, he does not deny or contest the summary of
evi dence presented in the trial court’s order. 1In fact, the State
submts that full reviewof the record woul d only reveal additional

evi dence of appellant’s guilt.®® Consequently, appellant has not

4 This Court also noted that the trial court properly allowed into
evidence testinony from another former cell mate [Holtzinger]
concerning an attenpt by appellant to elimnate his forner brother-
in-law Wlson as a witness. “The defendant told Holtzinger that
the purpose of elimnating WIson and preventing him from
testifying was to discredit the testinony of wtness Perkins,
t hereby avoiding a conviction.” Sireci, 399 So.2d at 968.

1 The State realizes that the record is limted to what was
utilized by the trial court belowin denying the notion for post-
conviction relief, but notes that this Court’s summary of the
evidence did not nention all of the conpelling evidence presented
by the State. For instance, appellant also confessed his
i nvol venent in the nurder to his brother, Peter Sireci. Pet er
Sireci testified that appellant told himthat Perkins had certain
credit cards that he took fromthe man he killed. Appellant also
told his brother that he was preparing to go to Canada because the
police were I ooking for him (Trial Transcript at 420-421). Since
areviewof the trial record would only reveal additional evidence
of appellant’s guilt, appellant has failed to establish any need
for a remand so that Judge Conrad can review the trial record.
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shown that the trial court erred in sumarily denying his untinely
claimw thout reviewing the trial record in this case.

As for any attenpt to show evidence that could be used to
i npeach appellant’s former girlfriend, Barbara Perkins, Judge
Conrad found this claimuntinely and procedurally barred. Judge
Conrad st at ed: “Defendant’s conviction became final in 1981.
Further, Defendant filed two post-conviction notions subsequent
thereto and raised several clainms of ineffective assistance of
original trial counsel. Therefore, these clains are successive.
See Jones v. State, 591 So.2d 911 (Fla. 1991).”

Appel | ant does not show how the trial court’s rationale in
denying this procedurally barred claimwas in any way incorrect or
unsound. Any claimsurrounding trial counsel’s failure to properly
i npeach the testinony of Barbara Perkins should have been raised
long before his latest notion for post-conviction relief. See

Denps v. Dugger, 714 So.2d 365, 367 (Fla. 1998)(agreeing with the

trial court’s summary deni al of a cl ai mbased upon newl y di scovered
evi dence where the defendant did not show why the claimwas not
raised in an earlier petition and did not show “due diligence” in
raising the clain. Nor has appellant shown that any alleged
i nconsi stency or possi bl e i npeachnent of Barbara Perkins’ testinony

woul d change the result in this case. See generally Kilgore v.

State, 631 So.2d 334, 335 (Fla. 3d DCA 1994)(facts tending to

denonstrate nere inconsistencies “between a witness’ trial and

30



deposition testinony” are legally insufficient to require an
evidentiary hearing).

As for any claimregarding State wi t ness Wodall, Judge Conrad
hel d:

Defendant also clains that a state wtness, Harvey
Wbodal I, was given favors for his testinony, including
paynment of a large hotel liquor bill, which was not
di scl osed to Defendant. Defendant has been unable to tie
this allegation to any specific evidence, other than the
fact that there is not a record that the Board of County
Comm ssioners paid this bill. Defendant alleges that if
the State Attorney paid the bill Wodall’ s credibility as
a wtness wuld have been underm ned. Defendant’s
al l egations are conclusory. In addition, as stated
above, this information does not substantially underm ne
confidence in the outcone of the prior proceedi ngs, nor
is it of such nature that it would probably produce an
acquittal on retrial.
Therefore, this claimis denied.

The trial court’s ruling recogni zed that appellant’s | ess t han
developed <claim regarding a hotel | i quor bill was an

i nconsequential claim at best. See LeCroy v. Dugger, 727 So.2d

236, 240-241 (Fla. 1998) (upholding the trial court’s summary deni al
of ineffective assistance clains where the trial court found
“nuner ous other allegations of deficient conduct were noting nore
than conclusory clains that ‘other’ unspecified evidence should

have been devel oped, or was avail abl e and shoul d have been used.”).
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I SSUE VI I

WHETHER THE FAILURE OF THE TRIAL COURT TO ALLOW MR
SIRECI TO WAIVE A JURY TRIAL ENSURED THAT MR S| REC
WOULD BE SENTENCED TO DEATH I N VI OLATI ON OF THE EI GHTH
AND FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTI TUTI ON  AND RULES PRCHI Bl TI NG JUROR CONTACT HAVE
PREVENTED APPELLANT FROM ESTABLI SHI NG THE PREJUDI Cl AL
| MPACT OF THI' S RULI NG

As for the trial court’s refusal to allow appellant to waive
a jury recomendation, this issue was raised on direct appeal
Consequently, the trial court properly found that this issue was
procedurally barred fromreview in a notion for post-conviction

relief. (V. IV at 435-436). See Sireci v. State, 587 So.2d 450,

452 (Fla. 1991).

Simlarly, appellant’s conplaint about the prosecutor’s
coment revealing appellant’s death row status is procedurally
barred fromreview. Judge Conrad stated bel ow

This issue was raised on direct appeal and is
procedurally barred. See Sireci v. State, 587 So.2d 450,
452 (Fla. 1991), Mkenas v. State, 460 So.2d 359 (Fl a.
1984). Defendant cannot avoid that bar by phrasing the
claimin terms of ineffective assistance of counsel
Moreover, even if examned in terns of ineffective
assi stance of counsel, the suprene court expressly stated
inits opinion that “[t]he prosecutor’s reference to the
prior death sentence did not prejudice the defendant...”
Sireci v. State, 587 So.2d at 453. Hence, this claim
does not neet the test set forth in Strickland v.
Washi ngton. Therefore, this claimis denied.

(V. IV at 436). See generally Romano v. lahoma, 512 U. S. 1, 10,

129 L.Ed.2d 1, 11, 114 S.Ct. 2004 (1994)(“We do not believe that
the adm ssion of evidence regarding petitioner’s prior death

sentence affirmatively msled the jury regarding its role in the
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sent enci ng process SO as to di m ni sh its sense of
responsibility.”).

Appel  ant al so cl ai ms t hat he was prejudi ced by bei ng shackl ed
during trial. Once again, appellant raises an issue before this
Court which is procedurally barred as it should have been rai sed,
if at all, on direct appeal. (V. IV at 440). Judge Conrad
properly found that appellant’s attenpt to raise this issue on the
basis of ineffective assistance of counsel is without nmerit. Judge
Conrad st at ed:

Def endant al so argues that, to the extent defense counsel

did not object to his shackling, defense counsel was

i neffective. Def endant, however, has failed to all ege

how he was prejudi ced by defense counsel’s failure and

whet her there is a reasonable probability that but for

this failure, the outcone would have been different.
Def endant does not allege that the jury viewed the

shackl es during the penalty phase. |In fact, the Court
took precautions to ensure that the jury did not view
Def endant in shackl es. (R 116, 129, 850-51).

Therefore, Defendant was not prejudiced and the second

prong of Strickland is not satisfied. Thus, this claim

is wthout nmerit and is denied.

(V. 1V at 440-441).

Appellant finally conplains that he was prevented from
questioning the jury regarding the possible prejudice he suffered
fromthe above all egations of error. Judge Conrad di sposed of this
i ssue bel ow, stating:

Def endant also clainms that he cannot fully plead this

cl ai m because rule 4-3.5(d)(4) of the Florida Rules of

Pr of essi onal Responsibility prevents himfromcontacting

the jurors. Neverthel ess, this does not change the

result that this issue should have been rai sed on appeal
and the procedural bar cannot be avoided by raising
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i neffective assi stance of counsel clains.
(V. 1V at 441).

Appellant’s reliance upon Powell v. Allstate Ins. Co., 652

So.2d 354 (Fla. 1995), is msplaced. (Appellant’s Brief at 31).
In Powell, the Petitioner nade a credible allegation of juror
m sconduct [overt racist statenents] and was therefore entitled to
interview the jury panel. Sub judice, appellant does not allege
any overt act of juror m sconduct.

In effect, appellant seeks perm ssion for defendants in any
case to question or poll the jurors as to what effect a clained
trial error had on their deliberations. The State is unsure how
this would work, individual polling or a group focus session with
def ense counsel asking questions no doubt designed to obtain the
desired responses. Fortunately, neither this Court nor the Florida
Rul es of Professional Responsibility allow defense attorneys such
broad license to question jurors about allegations of trial error

after they have fulfilled their duty.'® See Cave v. State, 476

So.2d 180, 187 (Fla. 1985)(“This respect for jury deliberations is

particularly appropriate where, as here, we are dealing with an

1 |n State v. Hanmilton, 574 So.2d 124, 128 (Fla. 1991) this Court

observed: “...Florida’s Evidence Code, like that of many other
jurisdictions, absolutely forbids any judicial inquiry into
enotions, nental processes, or mstaken beliefs of jurors.
(citation omtted). Jurors may not even testify that they

m sunder st ood the applicable law. This rule rests on a fundanent al
policy that litigation will be extended needlessly if the notives
of jurors are subject to challenge. The rule also rests on a
policy ‘of preventing litigants or the public from invading the
privacy of the jury room’ (Citations omtted).
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advi sory sentence which does not require a unaninous vote for a
recomendation of death or a majority vote for a recomrendati on of
life inprisonnent. To examne the thought process of the
i ndi vidual nenbers of a jury divided 7-5 on its recomendation
woul d be a fruitless quagm re which woul d transfer the acknow edged
di fferences of opinion anong the individual jurors into open court.
These differences do not have to be reconciled; they only have to

be recorded in a vote.”).
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| SSUE VI |

WHETHER THE | NTRODUCTI ON OF NONSTATUTORY
AGGRAVATI NG FACTORS AND THE STATE' S ARGUMENT
REGARDI NG NONSTATUTORY AGGRAVATI NG FACTORS
RENDERED VR. SIRECI" S DEATH SENTENCE
FUNDAMENTALLY  UNFAIR AND UNRELI ABLE, I'N
VI OLATION OF THE FIFTH, SIXTH, EIGHTH, AND
FOURTEENTH AMENDMENTS TO THE UN TED STATES
CONSTI TUTI ON.

Again, the appellant inproperly attenpts to use this post-
convi ction proceeding as a second direct appeal. As Judge Conrad
stated below. “This issue is procedurally barred because it should
have been rai sed on appeal and, with respect to Defendant’s | ack of
renorse, was raised on direct appeal. See Sireci v. State, 587
So. 2d 450, 454 (Fla. 1991); Mkenas v. State, 460 So.2d 359 (Fla.
1984). Therefore this claimis denied.” (V. IV at 438).

Appel lant’s argunent that this Court erred in its harmess
error analysis is procedurally barred. (V. 1V at 438-439).
Appellant’s attenpt to use this forum to criticize the prior
deci sion of this Court on direct appeal is without nerit. A notion
for post-conviction relief is not the forum to criticize the
Fl ori da Suprenme Court’s disposition of issues addressed on direct

appeal . See Eutzy v. State, 536 So.2d 1014, 1015 (Fla. 1988)

(affirmng trial court’s summary deni al of clains “which the court
aptly characterized as ‘matters that were addressed on direct
appeal and are attacks and criticisnms of the decision of the
Florida Suprenme Court.’”).

| SSUE | X
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WHETHER MR, SI RECI WAS DEPRI VED OF H' S RI GHTS
TO DUE PROCESS AND EQUAL PROTECTI ON UNDER THE
FOURTEENTH AMENDMENT, AS WELL AS HI S RIGHTS
UNDER THE FI FTH, SI XTH, AND ElI GHTH AMENDMENTS,
BECAUSE THE MENTAL HEALTH EXPERTS WHO
EVALUATED HM DURING THE TRIAL COURT
PROCEEDI NGS FAI LED TO CONDUCT A PROFESSI ONALLY
COMPETENT AND APPROPRI ATE EVALUATI ON; BECAUSE
DEFENSE COUNSEL FAILED TO RENDER EFFECTI VE
ASSI STANCE; AND BECAUSE THE STATE SUPPRESSED
EXCULPATORY EVI DENCE. WHETHER MR, SIRECI’ S
RI GHTS TO A FAI R, | NDI VI DUALI ZED, AND RELI| ABLE
CAPI TAL SENTENCI NG DETERM NATI ON VWERE DENI ED.

Appel l ant’ s anbi guous claim that inadequate nental health

exam nations were conducted in this case was properly denied

wi t hout a heari ng.

(V.

I n addressing this issue, Judge Conrad stat ed:

Def endant argues that defense counsel failed to provide
him w th conpetent psychiatric eval uations. Def endant
clainms that, although mtigating evidence was present ed,
the information was not presented to the jury in such a
way as to explain to the lay jury the effects of this
type of mtigation. However, Defendant does not state
what mtigating evidence was not presented to the jury or
how t he evi dence presented was i nadequat e.

The record indicates that defense counsel obtained
t he assi stance of several psychol ogi cal and nental health
experts. (R 2842 Dr. Pincus, 2877 Dr. Vallely, and 3218
Kevin Sullivan, L.CS W). Dr. Dorothy Lew s, a
psychiatrist, testified extensively at trial regarding
Def endant’s nental state, cognitive abilities, brain
damage and evi dence of abuse. (R 1476-1576; 1596-1740).
Dr. Jonathan Pincus, a neurologist, testified about
Def endant’ s brain damage and birth related trauma. (R
1988- 2073, 2084-2195)

... Hence, Def endant received full, conpl et e, and
conpetent psychiatric eval uati ons which were utilized in
t he best manner possible. Therefore, defense counsel’s
performance was in no way deficient in this regard.

|V at 439- 440).
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Wil e appellant clains that the jury was not provided wth
“[i]nmportant, necessary, and truthful information” with respect to
his nmental health evaluations (Appellant’s Brief at 39), he fails
to identify exactly what this “inportant” and “truthful”
information is. Appellant’s rather vague and concl usory cl ai mwas
properly denied by the trial court bel ow

Appel lant also contends that trial counsel and appellate
counsel were ineffective in failing to raise or preserve issues
surroundi ng appellant’s exam nation by the State’s nental health
experts. However, Judge Conrad correctly observed the followng in
rejecting this claim

Def endant asserted that defense counsel did not object to

the State’s request to have its own experts exam ne

Def endant . However, defense counsel did object and

strongly argued agai nst such a court order. (R 2568).

Accordingly, this claimis without nerit.

(V. 1V at 440). Mor eover, defense counsel filed a demand for
di scovery in this case (V. XXIV at 2785) and was therefore subject
to reciprocal discovery. The trial court’s summary denial of this
issue is supported by the record and should be affirnmed by this
Court.

Appellant’s remaining claim that incarceration records were
not turned over, was addressed by Judge Conrad as foll ows:

In addition to the above argunents, Defendant tacks on a

claimin this section that there are a |arge nunber of

files that have been discovered at the Florida State

Prison. Defendant intimtes that sone of these docunents

deal with his incarceration. However, Defendant admts

that this Court has previously denied this claim in

connection with a public records request. Ther ef or e,
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this claimis denied.
(V. 1V at 440). Appellant’s records claim did not allege
sufficient supporting facts to show that favorable records existed
much | ess how the absence of such records prejudiced him at the
resent enci ng hearing bel ow. Consequently, this clai mwas properly

deni ed by Judge Conrad bel ow.
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| SSUE X

WHETHER NEWLY DI SCOVERED EVI DENCE ESTABLI SHES
THAT MR SIRECI™S CONVI CTI ONS AND SENTENCES
ARE  CONSTI TUTI ONALLY  UNRELI ABLE AND IN
VI OLATION OF THE FIFTH SI XTH, EIGHTH AND
FOURTEENTH AMENDMENTS TO THE UN TED STATES
CONSTI TUTI ON.

Appel | ant, wi thout specifically identifying the newy
di scovered evidence and its significance, clainms that newy
di scovered evidence fromFDLE woul d probably result in an acquittal
on retrial. (Appellant’s Brief at 41). Judge Conrad summarily
denied this claimbelow stating:

First, this Court found FDLE in conpliance with all

out st andi ng public records requests at the April 22, 1997

heari ng. Second, Defendant’s claimis insufficiently

pled as the newy discovered evidence is not even

identified. The two jackets referred toin ClaimXV do

not constitute scientific or forensic evidence, neither

does the extent of Defendant’s girlfriend s invol venent

inthe nmurder. Finally, this argunent is tine barred to

the extent it takes issue wth evidence presented at

Defendant’s trial during the gquilt/innocence phase.

Defendant is, in essence, maki ng a general allegation and

characterizing it as “newy discovered evidence.” This

does not satisfy the standard required for newy

di scovered evidence. Thus, this claimis denied.

(V. 1V at 442).

The State al so notes that appellant conpletely failed to show
the exercise of due diligence in bringing this claim to the
attention of the trial court. By definition, newy discovered
evi dence concerns facts that were “unknown by the trial court, by
the party, or by counsel at the tinme of trial” and which could not

have been di scovered by the defendant or counsel through the use of
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due diligence. Bolender v. State, 658 So.2d 82, 85 (Fla. 1995),

cert. denied, 116 S.C. 12, 132 L.Ed.2d 896 (1996). Appellant did

not even attenpt to show due diligence in raising this claim
Consequently, this claim was was properly denied wthout a

heari ng.
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| SSUE XI

WHETHER | NACCURATE JURY | NSTRUCTI ONS GREATLY
DM NI SHED THE JURY' S SENSE OF RESPONSI BI LI TY
AND | NACCURATELY ADVI SED ON VAEI GHI NG
AGGRAVATI NG AND M Tl GATI NG Cl RCUMSTANCES I N
DECI DI NG WHETHER MR SI RECI SHOULD LI VE OR DI E
IN VIOLATION OF THE EIGHTH AND FOURTEENTH
AMENDMENTS TO THE UNI TED STATES CONSTI TUTI ON

Appel I ant’ s notion bel ow did not even identify the particul ar
instruction that he clains inaccurately advised the jury. (V. |
at 73). Nonet hel ess, he now clains that the trial court’s
instruction that “it is their duty to advise the court what
puni shment shoul d be inposed upon the defendant for his crime of
first degree nurder” was i nproper. (Appellant’s Brief at 42). He
clains that the instruction sonmehow di m ni shed the jurors sense of
responsibility by advising themthat the judge nust make the fi nal
decision as to what punishnent is inposed. |[d.

Judge Conrad denied this claimbelow for failing to identify
whi ch i nstruction or prosecutorial coment his allegation of error
referred to. (V. 1V at 442). Further, in denying this claim
bel ow, the trial court stated:

During the resentencing proceedings, defense counsel

filed a pretrial notion, citing Caldwell v. M ssissippi,

472 U. S. 320, 105 S.C. 2633, 86 L.Ed.2d 231 (1985), in

an attenpt to prohibit the State from making any

reference to the jury' s advisory role, which notion was

denied. (R 2957-2959). Mire inportantly, “Cal dwell does

not control Florida lawon capital sentencing.” Ml endez

v. State, 612 So.2d 1366, 1369 (Fla. 1992), cert. deni ed,

510 U.S. 934, 114 S. Ct. 349, 126 L. Ed.2d 3313 (1993), see

al so Johnson v. State, 660 So.2d 637 (Fla. 1995); Turner

v. Dugger, 614 So.2d 1075, 1079 (Fla. 1992). Therefore,

def ense counsel’s performance was not deficient.
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In addition to |acking any nerit, the State notes that this issue
is procedurally barred because it should have been raised, if at

all, on direct appeal. See Correll v. Dugger, 558 So.2d 422, 425

(Fla. 1990)(finding various jury instruction issues raised in a
nmotion for post-conviction relief procedurally barred because they
“either were rai sed or shoul d have been rai sed on direct appeal.”).
Appel lant’ s claimlacks any nerit and was properly denied w thout

an evidentiary hearing bel ow. ¥

¥ In Melendez v. State, 612 So.2d 1366, 1369 (Fla. 1992), this
Court stated: “Inissue (9), Melendez asserts that the jurors were
m sl ed by instructions and argunents which diluted their sense of
responsibility in violation of Caldwell v. M ssissippi, 472 U S.
320, 105 S. . 2633, 86 L.Ed.2d 231 (1985). This argunent is
w thout nerit because Caldwell does not control Florida |aw on
capital sentencing. W find that the instructions as given
adequately advised the jury of its responsibility and that the
prosecutor’s comrents were not inproper. Provenzano v. Dugger, 561
So.2d 541 (Fla. 1990); Conbs v. State, 525 So.2d 853 (Fla. 1988).”
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I SSUE XI 1

WHETHER MR SIRECI 1S DENIED H S Rl GHTS UNDER
THE ElI GHTH AND FOURTEENTH AMENDMENTS OF THE
UNI TED STATES CONSTI TUTION AND UNDER THE
CORRESPONDI NG PROVISIONS O THE FLORI DA
CONSTI TUTI ON BECAUSE EXECUTI ON BY
ELECTROCCUTION IS  CRUEL AND/ OR UNUSUAL
PUNI SHVENT.

Judge Conrad properly found that this issue is without nerit.
The trial court recognized that this Court has rejected simlar
clains regarding use of the electric chair in Florida. (V. IV at
444). This Court has repeatedly rejected simlar challenges to use

of the electric chair. See Provenzano v. More, No. 95,973 (Fl a.

Sept enber 24, 1999); Jones v. State, 701 So.2d 76, 80 (Fla. 1997),

cert. denied, 140 L.Ed.2d 335, 118 S.C. 1297 (Fla. 1997)(“W hold

that electrocution in Florida’s electric chair in its present

condition is not cruel or unusual punishnent.”). Reneta v. State,

710 So.2d 543 (Fla. 1998); Stano v. State, 708 So.2d 271 (Fla.

1998) .
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| SSUE Xl 11

WHETHER DEFENSE COUNSEL RENDERED | NEFFECTI VE
LEGAL ASSI STANCE BY FAILING TO PROCURE A
CHANGE OF VENUE THUS RESULTI NG I N THE DEN AL
OF A FAIR TRIAL IN VIOLATION OF MR SIRECI’ S
RI GATS UNDER THE SI XTH AND ElI GHTH AMENDMENTS
TO THE UN TED STATES CONSTITUTION AND THE
CORRESPONDI NG PROVISIONS OF THE FLORI DA
CONSTI TUTI ON. VWHETHER, TO THE  EXTENT
APPELLATE COUNSEL FAI LED TO PROPERLY LI Tl GATE
TH'S ISSUE, MR SIRECI RECEIVED | NEFFECTI VE
ASSI STANCE OF APPELLATE COUNSEL.

Bel ow, it was uncl ear to Judge Conrad whet her or not appel |l ant
was conpl ai ni ng about the effectiveness of trial counsel or his
appoi nted counsel on resentencing. To the extent that appellant
was conpl ai ning about the effectiveness of trial counsel, Judge
Conrad found the i ssue procedurally barred. Judge Conrad held: “To
the extent that Defendant is alleging ineffective assistance of
original trial counsel, such a claim is time barred and

successive.”® (V. |V at 444-445). Further, the State observes

18 The State’'s Response to this issue below aptly noted the
fol | ow ng:

Sireci’s conviction becane final with the denial of
certiorari review by the United States Suprene Court in
1982. Sireci v. State, 456 U. S. 984, 102 S.Ct. 2257, 72
L. Ed. 2d 862 (1982). As a consequence, Sireci had until
January 1, 1987, in which to collaterally challenge his
conviction herein. See Ziegler v. State, 623 So.2d 48,
50 (Fla. 1993) recognizing January 1, 1987, as deadline
for seeking post-conviction relief as to Zegler’s
conviction, which had becone final prior to January 1,
1985, even t hough Zei gl er had been resentenced after 1987
and was therefore entitled to collaterally chall enged new
sentence in a new post-conviction proceeding). Sirec

did, in fact, so challenge his conviction. Sireci v.
State, 469 So.2d 119 (Fla. 1985). Because this claim
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that appellant provides no record cites to his description of
vari ous headlines all eged to have been printed in the Ol ando area
after the murder. Citation to extra record material not considered
by the trial court below is inproper on appeal fromthe denial of
this notion for post-conviction relief.

As for any clai mthat resentenci ng counsel was i neffective for
failing to nove for a change of venue, Judge Conrad st ated:

Initially, the Court would note that the resentencing in
Def endant’ s case took place in 1990, sone fourteen years
after the qguilt phase was conducted in this matter.
Prior to voir dire, defense counsel indicated a concern
regarding publicity with respect to those jurors who
resided in this area during 1975 and 1976. (R 58)
However, defense counsel also noted that there had been
little media attention focused on the resentencing
pr oceedi ngs. During voir dire, defense counsel did
guestion venire nenbers individually, outside the
presence of other venire nenbers, about their awareness
of the case and any pretrial publicity. (R 294- 297,
371). Those potential jurors were not seated on
Defendant’s jury. Further, the trial court asked the
sanme question of the full venire panel as a group and no
one i ndi cat ed any personal know edge of the case, through
the nedia or otherwse. (R598-99). Therefore, defense
counsel’s performance cannot be said to have been
deficient under Strickland. Furt her, Defendant cannot
show prej udi ce.

(V. 1V at 445),

Thi s cl ai mwas properly deni ed wi t hout an evidenti ary heari ng.
Both the state and federal courts have not hesitated in approving
the summary denial of post-conviction relief where the pleadings

and record denonstrate that a hearing is unnecessary. See, e.g.,

shoul d have been raised, if at all, in Sireci’s first
notion for post-conviction relief filed in 1986, it nust
now be sunmarily denied. (V. IIl at 257).
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Pr ovenzano

v. Singletary, 148 F.3d 1327 (11th Grr.

Pr ovenzano

1998) ;

v. Dugger, 561 So.2d 541 (Fla. 1990); Provenzano V.

State, 616 So.2d 428 (Fla. 1993); Atkins v. Singletary,

965 F. 2d

952 (11th G r. 1992); Atkins v. Dugger, 541 So.2d 1165 (Fla. 1989);

Kennedy v.

Dugger, 933 F.2d 905 (11th Cir. 1991); Kennedy v. State,

547 So. 2d
Gr. 1988)

The s

466 U.S. 668, 80 L.Ed.2d 674 (1984),

912 (Fla. 1989); Harich v. Dugger, 844 F.2d 1464 (11th

. Puiatti v. Dugger, 589 So.2d 231 (Fla. 1991).

em nal decision in this area, Strickland v. Washi ngton

expl ai ned the del eteri ous cost

to society in the automatic grant of post-conviction inquiry:

Because of the difficulties inherent in making
the evaluation, a court nust indulge a strong
presunption that counsel’s conduct falls
W thin t he w de range of reasonabl e
pr of essi onal assi st ance; t hat IS, t he
def endant nust overcone the presunption that,
under the circunstances, the chall enged action
“m ght be considered sound trial strategy.”
* * *

The availability of intrusive post-trial
inquiry into attorney performance or of
detailed guidelines for its evaluation would
encourage the proliferation of ineffectiveness

chal | enges. Cri m nal trials resol ved
unfavorably to t he def endant woul d
increasingly come to be followed by a second
trial, this one of counsel’s unsuccessful
def ense. Counsel’s performance and even
willingness to serve could be adversely
af f ect ed. I ntensive scrutiny of counsel and

rigid requirenents for acceptable assistance
could danpen the ardor and inpair the
i ndependence of defense counsel, discourage
the acceptance of assigned cases, and
undermne the trust between attorney and
client.

(80 L. Ed. 2d at 694-95)
(enphasi s supplied)
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In the recent decision of Provenzano v. Singletary, supra, the

court rejected the defense argunent that he should have been
accorded an evidentiary hearing on the clains that the trial court
inproperly failed to grant a change of venue even though counsel
tactically chose not to pursue the renedy; habeas counsel argued
that an evidentiary hearing was needed to determne the
reasonabl eness of the tactic, pointing to an affidavit subm tted by
anot her defense | awer. The Court of Appeals explained its reasons
for rejecting the argunent:

Even if the affidavit had said that its
author would have insisted on a change of

venue, it would establish only that two
attorneys disagreed about trial strategy,
which 1is hardly surprising. After all,

“[t]here are countless ways to provide
ef fective assistance in any given case,” and
“[e]ven the best crimnal defense attorneys
woul d not defend a particular client in the
sanme way.” Strickland v. Washi ngton, 466 U. S.
668, 689, 104 S. C. 2052, 2065 (1984);
accord, e.qg., Waters v. Thomas, 46 F.3d 1506,
1522 (11 Cir. 1995) (en banc) (“Three
di fferent defense attorneys m ght have
defended Waters three different ways, and al

of them m ght have defended him differently
fromthe way the nenbers of this Court would
have, but it does not follow that any counsel
who t akes an approach we woul d not have chosen
IS guilty of renderi ng I neffective
assi stance.”). In order to show that an
attorney’ s strategic choi ce was unreasonabl e,
a petitioner nust establish that no conpetent
counsel woul d have nmade such a choi ce. See,
e.g., Witev. Singletary, 972 F.2d 1218, 1221
(11* CGir. 1992) (defendant nust establish
“that the approach taken by defense counsel
woul d have been used by no professionally
conpetent counsel”); Harich v. Dugger, 844
F.2d 1464, 1470-71 (11" Gir. 1988) (sane).
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Even if accepted as gospel, the affidavit does
not do that.

There is another nore fundanental reason
why Provenzano is not entitled to an
evidentiary hearing on the reasonabl eness of
his counsel’s decision to forego a change of
venue, regardl ess of any affidavit he may have
prof fered. Qur Jackson, Horton, and Bundy
deci si ons establish that the reasonabl eness of

a strategic choice is a question of |law to be
deci ded by the court, not a matter subject to

fact ual inquiry and evidentiary proof.
Accordi ngly, it would not mtter if a
petitioner could assenble affidavits from a
dozen attorneys swearing that the strategy
used at his trial was unreasonable. The
guestion is not one to be decided by

pl ebi scite, by affidavits, by deposition, or
by live testinmony. It is a question of lawto
be decided by the state courts, by the
district court, and by this Court, each inits

own turn.

Provenzano v. Singletary, 148 F. 3d
1327 at 1331-1332 (11th Cr. 1998)

The Ninth Judicial Grcuit Court was under no obligation to

sua sponte order a change in venue for this trial. And, as Judge

Conrad found bel ow,

this claimis procedurally barred fromreview

in this post-conviction proceeding. And, even if not barred, as

noted above, this issue lacks any nerit and was properly denied

w t hout a hearing bel ow.
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I SSUE XI V

WHETHER MR SIRECI WAS DENIED A RELI ABLE
SENTENCING IN H' S CAPI TAL TRI AL BECAUSE THE
SENTENCI NG JUDGE REFUSED TO FI ND THE EXI STENCE
OF BOTH STATUTORY AND NONSTATUTORY M TI GATI ON
ESTABLI SHED BY THE EVIDENCE |IN THE RECCRD,
CONTRARY TO THE EIGHTH AND FOURTEENTH
AMENDMENTS TO THE UNI TED STATES CONSTI TUTI ON.

Judge Conrad found this claimbel ow procedurally barred from
review. Judge Conrad hel d:

Def endant argues that the trial court failed to find

statutory mtigating circunstances even where such

mtigating circunstances were proven by conpetent,

substantial evidence. This argunent is procedurally

barred because it was raised on direct appeal. See
Sireci v. State, 587 So.2d 450 (Fla. 1991)

(V. IV at 426). Appellant does not even attenpt to show how Judge
Conrad erred in finding this issue procedurally barred.
Appellant’s claimis without nerit and was properly denied w t hout

an evidentiary hearing bel ow.
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| SSUE XV

WHETHER MR SIRECI’S TRI AL PROCEEDI NGS WERE
FRAUGHT W TH PROCEDURAL AND SUBSTANTI VE
ERRORS, VH CH CANNOI BE HARMLESS VWHEN VI EVWED
AS A WHOLE SINCE THE COMBI NATI ON OF ERRORS
DEPRI VED H M OF THE FUNDAMENTALLY FAIR TRI AL
GUARANTEED UNDER THE SIXTH, EIGHTH, AND
FOURTEENTH AMENDMENTS TO THE UN TED STATES
CONSTI TUTI ON.

The trial court was uninpressed with this catch all claim

below, stating that “[a]s indicated in all the other

addr essed

cl ai ns

above, no error has been commtted.” (V. IV at 446).

This claim nust also be rejected as appellant fails to provide

suf fici ent

conti nues

facts to support his claim on appeal.

Appel | ee

to assert that appellant is procedurally barred from

arguing clains that he either did raise or could have asserted

earlier at

trial and on appeal .
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CONCLUSI ON

Based on the foregoing argunents and aut horities, the judgnent
and sentence shoul d be affirned.
Respectful ly submtted,
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ATTORNEY GENERAL

SCOTT A. BROVWNE

Assi stant Attorney General
Fl ori da Bar No. 0802743
West wood Center, Suite 700
2002 North Lois Avenue
Tanpa, Florida 33607-2366
(813) 873-4739

COUNSEL FOR STATE OF FLORI DA

CERTI FI CATE OF SERVI CE

| HEREBY CERTI FY that a true and correct copy of the foregoing
has been furnished by US. Regular Mil to Julius J. Aulisio,
Assistant CCRC, Capital Collateral Regional Counsel - Mddle
Regi on, 3801 Corporex Park Drive, Suite 210, Tanpa, Florida 33619,

on this day of October, 1999.

COUNSEL FOR STATE OF FLORI DA

52



