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PRELI M NARY STATEMENT

Thi s proceeding involves the appeal of the circuit court's
denial of M. Sireci's Fla. R Cim P. 3.850 notion for post-
conviction relief. This proceeding challenges both M. Sireci's
conviction and his death sentence. References in this brief are
as foll ows:

"V. _, R ___." The record on the initial direct appeal to
this Court.

“V. _, RR___.7” The record on the appeal fromthe re-
sentencing to this Court.

"V._, PCR ___." The post-conviction record on appeal .

REQUEST FOR ORAL ARGUNVENT

The resolution of the issues in this action will determ ne
whether M. Sireci lives or dies. This Court has allowed oral
argunent in other capital cases in a simlar procedural posture.
A full opportunity to air the issues through oral argunment is be
appropriate in this case, given the seriousness of the case and
the clains involved. M. Sireci accordingly requests that this

Court permt oral argument.
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STATEMENT OF THE CASE

On February 27, 1976, the grand jury of Orange County,
Florida, returned an indictnent charging M. Sireci wth first
degree nmurder in the death of Howard Poteet (V.1l, R 2) An arrest
warrant arising out of the sanme circunstances was consol i dated
with the indictnent (V.1, R 4) M. Sireci entered a plea of not
guilty (V. 1, R 12)

M. Sireci's case proceeded to jury trial on QOctober 18,
1976 (V. 1, R 169). The jury returned a verdict of guilty of
first degree nmurder (V. 1, R 196). The jury recommended death
for the nurder and the trial court inposed a death sentence (V.
2, R 299) This sentence of death was ultimately vacated by the
trial court and upheld by the Florida Suprene Court. Sireci V.
State, 536 So. 2d 231 (Fla. 1988).

A new sentencing trial was held before a jury on April 9-20,
1990 and the jury recomended death by a vote of 11 to 1 (V. 26,
RR. 3271). On May 4, 1990 the trial court sentenced M. Sireci
to death (V. 24, RR 2657). On direct appeal, the Florida
Suprene Court affirmed M. Sireci's conviction and sentence.

Sireci v. State, 587 So. 2d 450 (Fla. 1991). The United States

Suprene Court denied certiorari. Sireci v. Florida, 112 S. O

1500 (1992).
M. Sireci filed his initial Rule 3.850 notion chall enging

his resentencing on June 21, 1993. M. Sireci filed anmended Rul e



3.850 nmotions on March 23, 1994, April 18, 1995, and August 21,
1997 (V. 2, PCR 147). This is M. Sireci's first post-
conviction action stemmng fromhis resentencing.

The state filed its answer to the notion to vacate judgnents
of convictions and sentences on February 2, 1998 (V. 3, PCG-R
193- 259).

On January 21, 1999, Judge Richard F. Conrad presided over a
Huff hearing held on the 3.850 postconviction notion (V. 1, PCGR
1-35). Judge Conrad, w thout granting an evidentiary hearing,
summarily denied M. Sireci's Rule 3.850 postconviction notion
on February 9, 1999 (V. 4, PC-R 415-446). M. Sireci tinely
filed his notice of appeal on March 10, 1999 (V. 4, PC-R 448-
449) .

SUMVARY OF ARGUNVENT

1. Florida s sentencing schenme denied M. Sireci his right
to due process of |law and constitutes cruel and unusual
puni shment. The | anguage “especially hei nous atrocious and
cruel” is unconstitutionally vague. The jury was not instructed
that there nmust be intent on the part of the defendant. The trial
court erred in finding the aggravating factor of avoiding arrest
because avoi ding arrest was not the dom nant notive for the
killing.

2. The trial court erred in denying relief where the jury

was not instructed that in order to find the aggravating factor



pecuni ary gain, pecuniay gain had to be the primary notive. It
was error to find the existence of cold, calculated and

prenedi tated where the jury was not instructed on the requirenent
of hei ghtened preneditation.

3. The prior convictions used to support this aggravator
were unconstitutionally obtained because M. Sireci did not have
the ability to make a knowi ng and intelligent waiver of his
constitutional rights. It was error to use the prior felony
conviction to support every other aggravating circunstance.

4. Use of the felony nurder aggravator of the crinme being
commtted during the course of a robbery failed to narrow the
cl ass of persons eligible for the death penalty, and resulted in
an unconstitutional sentence.

5. The aggravating factor of cold cal cul ated and
preneditated cane into effect well after the comm ssion of this
offense and is a violation of the ex post facto clause of the
Florida and United States Constitutions.

6. There is newy discovered evidence which points to
Appel l ant’ s i nnocence. Appellant is entitled to an evidentiary
heari ng because the trial judge did not even review the trial
record. There was no way for the trial court to knowif the
record conclusively refuted these clains.

7. The trial court erred in denying relief on the claim
that the jury should have been waived for resentencing. The jury
was i nherently prejudi ced because they |earned that M. Sireci

3



was previously on death row. To nmake matters worse, M. Sireci
was made to appear in court in |leg shackles. There is no way of
knowi ng the inpact of these errors on the jury because the

Fl ori da Bar Code of Ethics prevents Appellant’s [awers from
contacting the jurors.

8. The trial court should have granted a new sentencing
because of the error of jurors considering non-statutory
aggravating factors. This error is not harm ess when consi dered
with the cunul ative inpact of the other errors presented to the
trial court.

9. The trial court erred in denying Appellant and
evidentiary hearing to establish that he did not receive
effective nental health expert assistance. Al though nental health
prof essionals evaluated M. Sireci, they did not explain to the
jury, in terns which |ay persons could understand, how
Appel lant’s nental health problens inpacted the crine. Trial
counsel was ineffective for failing to provide the experts with
necessary background information on M. Sireci to support their
findings and present this mtigation to the jury.

10. Because questions were rai sed regardi ng the procedures
foll owed by the forensic | aboratory, all forensic evidence should
be retested under now avail abl e DNA procedures which are much
nore accurate and reliable.

11. The instructions to the jury inproperly di mnished
their sense of responsibility in rendering a verdict. M. Sireci

4



did not receive effective assistance of counsel when no objection
was posed to this jury instruction.

12. Execution by electrocution as mandated by Fl orida
Statute is cruel and unusual punishnent under the Florida and
United States Constitutions.

13. M. Sireci was denied a fair trial because of the
pervasi ve and prejudicial publicity surrounding his original
trial. Relief should be granted at this tinme because it was
fundanental error for the court not to change venue in this case.
At the very least , M. Sireci should be afforded an evidentiary
hearing and access to the jurors to establish that relief is
pr oper .

14. Although each of the aforenentioned errors considered
i ndi vidually may be harm ess, the cunul ative effect of all of the
errors, when wei ghed together, establish harnful error which at
the very | east establishes the need for an evidentiary hearing.

ARGUMENTS
ARGUMENT |

FLORI DA’ S STATUTE ON THE AGGRAVATI NG

Cl RCUMSTANCES I N A CAPI TAL CASE | S FACI ALLY
VAGUE AND OVERBROAD | N VI OLATI ON OF THE

El GHTH AND FOURTEENTH AMENDMVENTS. THE JURY
DI D NOT RECEI VE ADEQUATE NARROW NG
CONSTRUCTI ONS TO CURE THE | NVALI DI TY OF THE
STATUTE

Thi s argunent enconpasses issues raised inclains II, I1l, V

and VIl of the notion to vacate. Florida's capital sentencing



schenme denied M. Sireci his right to due process of |aw, and
constitutes cruel and unusual punishnment on its face and as
applied in this case. It did not prevent the arbitrary

i nposition of the death penalty and narrow the application of the

death penalty to the worst offenders. See Proffitt v. Florida,

428 U.S. 242 (1976).

The capital sentencing statute in Florida fails to provide
any standard of proof for insuring that aggravating circunstances
"outwei gh" the mtigating factors, and does not define

"sufficient aggravating circunstances.” Millaney v. WIlbur, 421

U S 684 (1975) Further, the statute does not sufficiently define
for consideration each of the aggravating circunstances listed in

the statute. See Godfrey v. Georgia, 446 U S. 420 (1980). These

deficiencies lead to the arbitrary and capricious inposition of
the death penalty and violate the Ei ghth Amendnent to the United

States Constitution. R chnond v. Lews, 113 S. C. 528 (1992).

The aggravating circunstances in the Florida capital
sentenci ng statute have been applied in a vague and i nconsi stent
manner, and juries receive unconstitutionally vague instructions

on the aggravating circunstances. See Godfrey v. Ceorgia;

Espinosa v. Florida, 505 U S. 1079, 112 S C. 2926 (1992). To

the extent trial counsel did not properly preserve this claim
M. Sireci received ineffective assistance of counsel.

There is no serious argunent that the | anguage “especially
hei nous, atrocious, cruel or depraved” is not facially vague.

6



Ri chnmond v. Lewis 506 U S. 40, 47 (1992) Florida s statutory

| anguage “especially heinous, atrocious or cruel” is facially
vague and overbroad in violation of the Ei ghth and Fourteenth

Amendnents. Espinosa v. Florida, 505 U S. 1079 (1992). Florida ‘s

statute has only been able to pass constitutional nuster where a

narrow ng construction has been established as in State v. Di xon

283 So. 2d 1, (Fla. 1973). However, sinply adopting a narrow ng
construction is not enough. Where the statute is on its face
vague and overbroad, as in this case, the narrow ng construction
must be applied by the sentencer in order to cure the facial

defect. Richnond v. Lewis, 506 U S. at 48.

The Florida Suprene Court requires that the jury be
instructed that the defendant nust intend to inflict a high
degree of pain or to torture. Failure to instruct the jury that
it must find intent results in an unconstitutional sentence under

the Eighth Amendnment. Stein v. State, 632 So. 2d 1361 (Fl a.

1994). In Stein, this Court struck the heinous, atrocious and
cruel aggravator where no evidence was presented to denonstrate
Steins’ intent to inflict a high degree of pain or to otherw se
torture the victins. The factor of heinous, atrocious and cruel
is proper only in torturous nurders, where evidence of extrene
and outrageous depravity as exenplified either by the desire to
inflict a high degree of pain or utter indifference to or

enjoynent of the suffering of another. Cheshire v. State, 568

So. 2d 908, 912 (Fla. 1990)



The trial court’s order acknow edged that the defense
clainmed that nmultiple stab wounds suggest an uncontrolled frenzy
whi ch was a product of brain damage. Defense experts testified
that such frenzy could result once the defendant began stabbing
the victim (V. 13, RR 1589). There certainly was not proof
beyond a reasonabl e doubt that the defendant had a desire to
inflict a high degree of pain and a tortuous death which would
nore |ikely occur fromfewer knife wounds resulting in a slow
pai nful bleeding to death. Mre likely, the nultiple stab wounds
were the product of a psychotic frenzy.

This Court has held that in order to prevent
“mechani cal application” of aggravating factors, the *“avoiding
arrest” aggravating factor applies only where it is clearly shown
that the dom nant or sole notive for the nurder was the
elimnation of a w tness.

Menendez v. State 368 So. 2d 1278, 1282 (Fla. 1979). The trial

court found the aggravating factor of avoiding arrest to be
present in this case. Under the state’s theory of the case, the
murder was commtted for financial gain. The evidence presented
showed that Appellant went to the car lot to steal a car, or in a
light favorable to the state, to take noney fromthe victim At
nost, it was only an afterthought to kill the victimto avoid
arrest. Thus, avoiding arrest could not have been the sole or

dom nant notive for the killing.



ARGUVENT | |

APPELLANT’ S SENTENCE OF DEATH VI OLATES THE
El GHTH AND FOURTEENTH AMENDMENTS TO THE

UNI TED STATES CONSTI TUTI ON BECAUSE OF THE

| MPROPER APPLI CATI ON OF THE AGGRAVATI NG
FACTORS OF FI NANCI AL GAIN AND THE CRI ME WAS
COWM TTED IN A COLD, CALCULATED AND
PREMEDI TATED MANNER

Thi s argunent enconpasses issues raised in clains IV, VI,
and VIl of the notion to vacate. The jury in M. Sireci’s case
was instructed that they could find as an aggravating factor that
the nurder was commtted for the purposes of financial gain.
Trial counsel did argue that the statute which allows this
aggravator is unconstitutional because it fails to narrow the
cl ass of persons eligible for the death penalty. However counsel
failed to point out the argunent set forth in the notion to
vacate judgnment and sentence that this Court has held that the
“pecuni ary gain” aggravating factor applies only where pecuniary
gain is shown to be the primary notive for the nurder. Peek v.

State, 395 So. 2d 492, 499 (Fla. 1981); Small v. State, 533 So.

2d 1137, 1142 (Fla. 1988). Wthout this limtation, the statute
setting forth the "pecuniary gain" aggravating factor is facially
vague and overbroad because it fails to adequately informthe
sentencer what nust be found for the aggravator to be present.

No such Iimting instruction was provided to the jury
in this case. The instruction provided in this case violates

Espinosa v. Florida, 505 U S. 1079 (1992); Stringer v. Black, 503




U S 1079 (1992); Sochor v. Florida, 504 U.S. 527 (1992); Mynard

v. Cartwight, 486 U S. 356 (1988), and the Ei ghth and Fourteenth

Amendnents to the United States Constitution. The "financi al
gai n" aggravating instruction is not only vague under the Ei ghth
and Fourteenth Amendnent to the United States Constitution, and
the State did not prove that the primary notive for the crine
wth which M. Sireci was accused was pecuniary gain. The jury
must be given adequate and constitutional instructions since it

is part of the sentencing cal culus. Johnson v. Singletary, 612

So. 2d 575 (Fla. 1993). Here, this Court requires that the
finding of "pecuniary gain" as an aggravating circunstance nust
be limted to those crinmes where financial gain was the primary
nmotive. The instructions given to the jury did not include this
| anguage. As a result, the jury found two nutualy excl usive
aggravating factors, avoiding arrest and financial gain. In order

for these factors to exist, they nmust be the sole or dom nant or

primary reason for the killing. Thus the particul ar reason nust
be at least 51 %or greater basis for the killing. If avoiding
arrest was greater than 51 % of the reason for the killing, then

financial gain cannot also be greater than 51 % of the reason for
the killing and vice versa. Therefore if one of these aggravators
is found to exist the other one is automatically excl uded.

The trial court failed to instruct the jury in M. Sireci's
case as to the limtations of the "cold, calcul ated" aggravator
required by the Florida Supreme Court. Not only did the trial
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court fail to give the adequate narrowi ng instruction, but the
state failed to prove the existence of this aggravator beyond a
reasonabl e doubt. There was insufficient evidence to support the
finding of this aggravating circunstance.

The Florida Suprene Court in recogni zing the vagueness of
the “cold, calculated and preneditated” aggravator has required
that it nust be narrowed by adopting a "heightened preneditation”
standard to distinguish this aggravator fromthe first degree

murder el enent of preneditation. Hanblen v. State, 527 So. 2d

800, 805 (Fla. 1988). The jury was never told that "heightened
premedi tation” nmust exist before this aggravator can be found.
The trial court did not apply this "hei ghtened preneditation”
standard when it found this aggravator. Such instruction

viol ates Espinosa v. Florida, 505 U S. 1079 (1992); Stringer v.

Bl ack, 503 U. S. 222 (1992); Sochor v. Florida, 504 U S. 527

(1992); Maynard v. Cartwight, 486 U. S. 356 (1988), and the

Ei ghth and Fourteenth Amendnents to the United States
Constitution.

This issue was objected to by counsel at trial. At the jury
instruction conference M. Wst raised an objection to the
i nstruction:

MR WEST: YQOU ARE -- RATHER THAN

ARTI CULATI NG OBJECTI ONS TO THE COURT' S

RULI NGS, MAY | HAVE A STANDI NG OBJECTION TO
THOSE | NSTRUCTI ONS THAT ARE DENI ED THAT BY
FAI LI NG TO PROPERLY | NSTRUCT THE JURY, IT
RENDERS THEI R SENTENCI NG PROCESS UNRELI ABLE
AND VI OLATES THE 5TH, 6TH 8TH AND 14TH

11



AMENDMENTS?

THE COURT: YOU MAY HAVE SUCH A STANDI NG
OBJECTI ON.

(V. 16, RR 2328). An alternative instruction was proposed by
M. Sireci and rejected by the circuit court (V. 26, RR 3143-
44) .

This instruction was objected to at trial and raised on
direct appeal to the Florida Suprene Court. The criteriato

allow this Court's consideration as set out in Jackson v. State,

684 So. 2d 85 (Fla. 1994) have been net. The jury as a co-
sentencer, nust be instructed with constitutional instructions.

Johnson v. Singletary, 612 So. 2d 575 (Fla. 1993); Jackson, 684

So. 2d 85 (Fla 1994) . The failure of the trial court to
properly and constitutionally instruct this jury requires relief.
The jury relied upon inproper jury instructions regarding
aggravating factors in arriving at the recommendati on of death.
The error is not harmess. The failure of trial and appellate
counsel to raise this issue is ineffective assistance of counsel
under the Sixth Amendnent to the United States Constitution. See

Starr v. Lockhart, 23 F.3d 1280 (8th G r. 1994). The trial court

erred in denying Appellant relief in the formof a new sentencing
heari ng.
ARGUMENT | 1]
THE PRI OR CONVI CTI ONS USED TO SUPPORT THE

FI NDI NG OF " PRI OR CONVI CTI ON OF A VI CLENT
FELONY"  AGGRAVATI NG Cl RCUMSTANCE WERE

12



UNCONSTI TUTI ONALLY OBTAI NED, | NADM SSI BLE TO
SUPPCORT THI S AGGRAVATOR UNDER THE EI GHTH AND
FOURTEENTH AMENDMVENTS TO THE UNI TED STATES
CONSTI TUTI ON, AND WERE | MPROPERLY USED TO
SUPPCRT EVERY OTHER AGGRAVATOR

Thi s argunent enconpasses issues raised in clains VIIl and
| X of the notion to vacate. The prior convictions introduced to
support the "prior conviction of a violent fel ony" were obtained
in violation of the United States Constitution and were used to
support this aggravating circunstance in violation of the Eighth
and Fourteenth Anmendnments to the United States Constitution.
Testinmony of Dr. Lewis and Dr. Pincus was introduced at the
resentencing plainly showed that M. Sireci did not have the
ability to make any knowi ng and intelligent waiver of any
constitutional right. Any plea of guilty to any of fense nmade by
M. Sireci is unconstitutional because he could not nmake the

necessary wai ver of his constitutional rights. Boyd v. Dutton,

405 U.S. 1 (1972): Boykin v. Al abama, 395 U.S. 238 (1969):

Johnson v. Zerbst, 304 U S. 458 (1938).

The plea of qguilty by M. Sireci in the John Leonard Short
of fense is unconstitutional. M. Sireci's nental condition
prevented himfrom nmaki ng a knowi ng and intelligent plea of
guilty on the hom cide of John Short. The unconstitutional prior
convi ction cannot be used to support the sentence of death in

this matter. Johnson v. M ssissippi, 486 U S. 578 (1988). It was

al so inproper to use this conviction in the Short case because
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the plea was not entered until after M. Sireci was sentenced on
t he Poteet case. This conviction was not used at the original
sentenci ng because it did not exist at the tinme. M. Sireci was
successful in obtaining a new sentencing. To use this conviction,
whi ch occurred after the original sentencing but was based on
actions of M. Sireci prior to the Poteet nmurder, would violate

the tenants of North Carolina v. Pearce, 395 U S. 711 (1969),

that a defendant should not be placed in a worse position after
remand from a successful appeal.

The use of the unconstitutional prior conviction is even

nore egregious since the trial court used it when he found every
ot her aggravating circunstance, including the "prior conviction
of a violent felony" aggravator. This error can never be deened
harm ess because the entire sentence of death rests on this prior
conviction. The trial court used the prior convictions to
support his findings on each of the aggravating circunstance.
The failure of trial counsel to present this issue, based on M.
Sireci’s nental state, violated his right to effective assistance
of counsel. The use of the prior conviction to support M.
Sireci's sentence of death is a violation of the Ei ghth and
Fourteenth Amendnents to the United States Constitution. The
3.850 notion nust be granted.

Two separate aggravating factors cannot be supported or

based upon a single fact. Provence v. State, 337 So. 2d 783

(Fla. 1976). The evi dence concerning these prior crines was
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admtted by the state only to prove the existence of the "prior
conviction of a violent felony." This evidence was admtted for
no other purpose. It was certainly not admtted to prove each
and every ot her aggravating circunstance.

The use of these crines to support aggravators other than

the "prior conviction of a violent felony" violates Wllians v.

State, 110 So. 2d 654 (Fla. 1959). This is also a violation of
Fla. Stat. 890.404. Each aggravating circunstance found by the
trial court was based upon the sane set of facts -- the robbery
of Eddi e Nel son and the nmurder of John Short. This multiple
counting of the same facts also violates the Ei ghth and
Fourteenth Amendnents to the United States Constitution. Geqgg

V. Ceorgia, 428 U. S. 153 (1976); Proffitt v. Florida, 428 U.S.

242 (1976). Relief is warranted.
ARGUMENT |V
MR SIRECI'S SENTENCE RESTS UPON AN
UNCONSTI TUTI ONALLY AUTOVATI C AGGRAVATI NG
Cl RCUMSTANCE, I N VI OLATI ON OF THE SI XTH,
El GHTH, AND FOURTEENTH AMENDMENTS.
Thi s argunment enconpasses issues raised in claimX of the
notion to vacate. M. Sireci was convicted of one count of first

degree murder, with robbery being the underlying felony. The

jury was instructed on the "felony nurder” aggravating
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circunstance. The trial court subsequently found the existence
of the "felony nurder"” aggravating factor as well as the
"pecuni ary gai n" aggravator (R 3300).

The jury's deliberation was obviously tainted by the

unconstitutional and vague instruction. See Sochor v. Florida,

504 U.S. 527 (1992). The use of the underlying felony as an
aggravating factor rendered the aggravator "illusory" in

violation of Stringer v. Black, 503 U S. 527 (1992). The jury

was instructed regarding an automatic statutory aggravating
circunstance, and M. Sireci thus entered the penalty phase
already eligible for the death penalty, whereas other simlarly
(or worse) situated petitioners would not be automatically
eligible for the death penalty..

The death penalty in this case was predi cated upon an
unreliable automatic finding of a statutory aggravating
circunstance -- the very felony nurder finding that formed the
basis for conviction. Aggravating factors must channel and
narrow the sentencer's discretion. A state cannot use
aggravating "factors which as a practical matter fail to guide

the sentencer's discretion.” Stringer v. Black. The use of this

automati c aggravating circunstance did not "genuinely narrow the
cl ass of persons eligible for the death penalty,"” Zant v.

St ephens, 462 U. S. 862, 876 (1983), and therefore the sentencing
process was rendered unconstitutionally unreliable. Id.
"Limting the sentencer's discretion in inposing the death
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penalty is a fundanental constitutional requirenment for
sufficiently mnimzing the risk of wholly arbitrary and

capricious action.” Mynard v. Cartwight, 486 U S. 356, 362

(1988) .

The Wom ng Suprene Court addressed this issue in Engberg v.

Meyer, 820 P.2d 70 (Wo. 1991). In Engberg, the Wom ng court
found the use of an underlying felony both as an el enent of first
degree nurder and as an aggravating circunstance to violate the
ei ght h anendnent :

In this case, the enhancing effect of
the underlying felony (robbery) provided two
of the aggravating circunstances which led to
Engberg' s death sentence: (1) nmurder during
comm ssion of a felony, and (2) nurder for
pecuniary gain. As a result, the underlying
robbery was used not once but three tinmes to
convict and then enhance the seriousness of
Engberg's crinme to a death sentence. Al
fel ony murders involving robbery, by
definition, contain at |east the two
aggravating circunstances detail ed above.
This places the felony nurder defendant in a
wor se position than the defendant convicted
of preneditated nurder, sinply because his
crime was commtted in conjunction with
another felony. This is an arbitrary and
capricious classification, in violation of
t he Furman/ Gregg narrow ng requirenent.

Additionally, we find a further
Fur man/ G egg probl em because both aggravating
factors overlap in that they refer to the
sane aspect of the defendant's crine of
robbery. Wiile it is true that the jury's
analysis in capital sentencing is to be
qualitative rather than a quantitative
wei ghi ng of aggravating factors nerely
because the underlying fel ony was robbery,
rather than sonme other felony. The nere
finding of an aggravating circunstance
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inplies a qualitative value as to that
circunstance. The qualitative value of an
aggravating circunstance is unjustly enhanced
when the sanme underlying fact is used to
create multiple aggravating factors.

When an el enent of felony nmurder is
itself listed as an aggravating circunstance,
the requirenment in WS. 6-5-102 that at |est
one "aggravating circunstance" be found for a
deat h sentence becones neani ngl ess. Black's
Law Dictionary, 60 (5th ed. 1979) defines
aggravation as foll ows:

"Any circunstance attending the
comm ssion of a crinme or tort which increases
its guilt or enormty or adds to its
i njurious consequences, but which is above
and beyond the essential constituents of the
crime or tort itself." (enphasis added).

As used in the statute, these factors do
not fit the definition of "aggravation." The
aggravating factors of pecuniary gain and
comm ssion of a felony do not serve the
pur pose of narrowi ng the class of persons to
be sentenced to death, and the Furman/ G egg
weedi ng- out process fails.

820 P.2d at 89-90. See also United States v. MCull ah, 76 F.3d

1087 (10th Cir. 1996); Davis v. Executive Director of Departnent

of Corrections, 100 F.3d 750 (10th G r. 1996).

Wom ng, like Florida, provides that the narrowi ng occur at

the penalty phase. See Stringer v. Black, 503 U S 527 (1992).

The use of the "in the course of a felony" aggravating
circunstance i s unconstitutional. As the Engberg court held:

[Where an underlying felony is used to
convict a defendant of felony nurder only,
el ements of the underlying felony may not
agai n be used as an aggravating factor in the
sent enci ng phase. W acknow edge the jury's
finding of other aggravating circunstances in
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this case. W cannot know, however, what

effect the felony nmurder, robbery, and

pecuni ary gai n aggravating circunstances

found had in the weighing process and in the

jury's final determ nation that death was
appropri ate.

820 P. 2d at 92. This error cannot be harmess in this case:

[ When the sentencing body is told to
weigh an invalid factor in its decision, a
review ng court may not assune it would have
made no difference if the thunb had been
removed fromdeath's side of the scale. Wen
t he wei ghing process itself has been skewed,
only constitutional harm ess-error analysis
or reweighing at the trial or appellate |evel
suffices to guarantee that the defendant
recei ved an individualized sentence.

Stringer, 504 U S at 534.

The use of a doubling instruction does not make the
instructions received by M. Sireci's jury constitutional. The
role of aggravators and instructions are to guide the sentencer's
di scretion or, in other words, to narrow the class of persons

that are eligible for the death penalty. Sochor v. Florida, 504

U S 527 (1992). To that end, the jury, as a co-sentencer, nust

be constitutionally instructed. Johnson v. Singletary, 612 So.

2d 575 (Fla. 1993). M. Sireci's jury was not properly
i nstruct ed.

The trial court erred in denying relief on this claim
because Espinosa is a change in law holding that juries nust be
treated as sentencers. The trial court indicated that the Florida
Suprene Court has rejected this argunent many tinmes even after
t he Espi nosa decision was rendered. In support of its
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proposition, the court erroneously cites to was Stewart v. State,

588 So. 2d 972 (Fla. 1991), cert. denied, 503 U S 976, 112 S.

Ct. 1599, 118 L. Ed. 2d 313 (1992), which was actually deci ded
before Espinosa. The court also erroneously cited to Jones v.

State, 648 So. 2d 669 (Fla. 1994), cert denied, 515 U S 1147,

115 S. C. 2588, 132 L. Ed. 2d 836 (1995) which rejected the
automatic application of the aggravator argunent becasue it was
not raised below. The argunment in this case was properly in front
of the trial court as an ineffecitive assistance of counsel
claim Moreover, the decision of Johnson is new since the Florida
Suprene Court considered this matter on direct appeal.
Therefore, this Court nust revisit this claim M. Sireci was
denied a reliable and individualized capital sentencing
determ nation, in violation of the Sixth, Ei ghth, and Fourteenth
Amendnents to the United States Constitution. H's jury was told
to consider an illusory aggravating circunstance. Relief is
proper at this tine.
ARGUMENT V

THE USE OF THE " COLD, CALCULATI NG'

AGGRAVATI NG Cl RCUMSTANCE |S A VI OLATI ON OF

THE EX POST FACTO CLAUSES OF BOTH UNI TED

STATES CONSTI TUTI ON AND THE CONSTI TUTI ON OF

THE STATE OF FLORI DA

Thi s argunment enconpasses issues raised in claimXl of the

nmotion to vacate. The offense date of the nurder for which M.

Serici was convi cted was on Decenber, 1975. Section 921. 141
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(5 (i) of the Florida Statutes becane effective July 1, 1979,

four years after M. Sireci was accused of commtting this crine.
The use of this vague “cold, cal cul ated” aggravating circunstance
changed the punishnent that M. Sireci would receive. This

enact nent was retrospective and di sadvantaged M. Sireci. Thus
it is a violation of the ex post facto clause of both the

federal and state constitutions. Mller v. Florida, 482 U. S. 423

( 1987). The trial court erred in denying relief under the 3.850
and a new sentencing nust be granted.
ARGUVMENT VI
MR SIRECI |S I NNOCENT COF FI RST DEGREE MJURDER
AND WAS DENI ED AN ADVERSARI AL TESTI NG
CONTRARY TO THE SI XTH AND ElI GHTH AMENDMENTS.
Thi s argunent enconpasses issues raised in clains X1, XV,
XVI, XVII, and XVI1I1. Appellant’s claimthat he is innocent of
this crinme was erroneously denied without an evidentiary hearing.
M. Sireci made a claimin his notion to vacate judgnment and
sentence that there is newy discovered evidence which shows his

i nnocence, and that it was therefore proper to raise such a claim

in his notion. Jones v. State, 591 So. 2d 911, 915 (Fla. 1991)

Under rule 3.850, a postconviction defendant is entitled to an
evidentiary hearing unless the notion and record concl usively
show that the defendant is entitled to no relief. See Fla. R

Cim P. 3.850(d); Rvera v. State, 717 So. 2d 477 (Fla. 1998);

Roberts v. State 568 So. 2d 1255, 1256 (Fla. 1990). The trial
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court nmust conduct an evidentiary hearing on this matter since
the record before the court does not conclusively prove that M.
Sireci is not entitled to relief. The trial court failed to cite
to or attach portions of the record that refute this claim
The centerpiece of the State's case against M. Sireci was
that he owned two identical denimjackets and that one of these
j ackets was found in an abandoned notel near the scene of this
crime. The State's argunent followed that because this jacket
was M. Sireci's and becausee it had blood on it that was simlar
to the victims, then M. Sireci nust have been guilty.
On February 4, 1976, Detective Nazarchuk?! intervi ewed Peter

Sireci. In that interview Peter and Detective Nazarchuk
di scussed the jacket:

NAZARCHUK: Are you able to describe the

j acket {sic} to ne or did he tell you what

kind of jacket it was.

PETER:. He said it was like a levi's jacket

fur line and he's got one simlar like it

ri ght now.
A property receipt fromthe Sheriff's Departnent of Orange County
shows that property transferred fromthe Las Vegas Police
Depart ment included "One Bl ue Deni m Jacket brown collar, stripped

lining." This receipt was dated February 12, 1976. This jacket

was sei zed or inpounded from Barbara Perkins, M. Sireci's

1Det ecti ve Nazarchuck's case notes should be in the OCSO Cl D
file, which M. Sireci has yet to receive.
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conpani on who fled to Las Vegas. Anong her possessions was the
ot her deni mjacket belonging to M. Sireci. According to these
docunents both of M. Sireci's jackets were accounted for and
nei ther one of themwas found in the abandoned hotel room

O her evidence that underm nes any confidence in M.
Sireci's conviction and shows a | ack of adversarial testing is
evi dence concerni ng Barbara Perkins' involvenent in this crine.
The State maintained that Barbara Perkins, M. Sireci's
acconplice, did nothing but leave M. Sireci off at a street
corner prior to the crine and pick himup later, after the crine.
Ms. Perkins, as well as the State, has said that she had no ot her
i nvol venent and was not at the scene of the crine or at the
abandoned notel where a jacket was found. Found at that notel
were a variety of towels and washcl oths that were subjected to
hair and fiber analysis. This analysis showed that hair simlar
to Ms. Perkins was found on not one, but two towels. Wth
advancenents in science since the tine of this crine, it is
likely that the hairs on the towels could be matched to M.
Per ki ns through DNA testing. Thus the state’'s key w tness’
credibility can be inpeached, because she clainmed to never have
been in the abandoned notel room

Ms. Perkins testified at the resentencing that M. Sireci
had robbed a conveni ence store two days before the Poteet crine.
She said that in that robbery only about thirty dollars was
taken. However evidence indicates that al nost $400. 00,
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cigarettes and wi ne were taken. This evidence, not previously
heard by the jury, whether through the ineffectiveness of counsel
or by the failure of the state to release this information, shows
that her involvenent was greater than she let the jury believe
and that Ms. Perkins’ testinony at trial was unreliable.

Harvey Wodall, a jail house snitch, testified on behalf of
the State, relaying information that M. Sireci is alleged to
have told him In the statenent given to police on April 7,

1976, M. Wodall related the information that M. Sireci is
supposed to have told him |In this statement M. Wodall said
that M. Sireci told himthat he wore a green sweatshirt with a
hood. This information is contrary to the theory presented to
the jury by the State, that M. Sireci wore a denimjacket. This
informati on underm nes M. Wodall's testinony at trial.

It appears that M. Wodall was given favors for his
testinmony that were not revealed to trial counsel. This
i nformati on woul d have been useful to inpeach M. Wodall's
credibility. The out of state witnesses in this matter stayed at
the Kahler Plaza Inn. On Cctober 27, 1976 a nessage was left for
"Jim" This message indicated that M. Wodall had charged a
| arge anount of liquor on the hotel bill. No indication is found
whet her M. Wodall's bill at the Kahler Plaza was paid by the
Board of County Comm ssioners as were all other out of state
w tnesses. No request or order has been found in the record that
the Board paid this bill. [If the State Attorney paid this bill
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for M. Wodall, this informati on woul d have underm ned his

credibility as a witness. dglio v. United States, 405 U S. 150

(1972). Since portions of the record were not attached to refute
these all egations, an evidentiary hearing should have been
conducted. The evidence pled in this claim or any part of it,
if presented to a jury on retrial would probably result in M.
Sireci's acquittal of this crime. The probability standard set

out in Scott v. Dugger, 604 So. 2d 465, 469 (Fla. 1992) and Jones

v. State, 591 So. 2d 911, 915 (Fla. 1991) is applicable here.
Under the probability standard a new trial nmust be granted if the
new evi dence is of such a nature that it would probably produce
an acquittal at retrial.

The trial court summarily denied this claimwthout an
evidentiary hearing stating that: “it is clear that there is not
a reasonabl e probability that this information would have
produced an acquittal.” (V. 4, PCR 430). However, the trial
court failed to attach portions of the record to support his
conclusion, but relied only on a four paragraph excerpt fromthe
Fl orida Supreme Court opinion. Grcuit Judge Richard Conrad did
not even preside over the original trial so he cannot know the
totality of evidence presented which would be absolutely
necessary to make the ruling of no reasonable probability. Even
nor e egregi ous, Judge Conrad did not even famliarize hinself
with the evidence presented at trial as evidenced by footnote
three of his order where he indicates that the original trial and
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penal ty phase transcripts were not available to him (V. 4, PCR
430). It is a clear violation of due process, as provided in the
Florida and United States Constitutions, for a trial judge to
make a ruling that this new evidence woul d not probably result in
an acquittal when the trial judge does not even know what

evi dence was presented at trial.

The excerpts the trial court used to deny this claimminly
rely on the testinony of Barbara Perkins and Harvey Wodall. If
M. Sireci was provided an evidentiary hearing, and successfully
proved his clainms, the credibility of Perkins and Wodall would
be i npeached. If Perkins testinony is underm ned, that would al so
di mnish the testinony of M. Bonnie Arnold who was intimate with
Perkins. The only physical evidence tying Appellant to the crine
was a hair found on the sock of the victimthat was simlar to
the hair of M. Sireci. At this point, DNA testing could be done
to elimnate the hair as comng from Appel | ant, The states case
is based on witnesses, nost of whom were biased, testifying about
what they claimAppellant told them It was established in the
new penal ty phase that Appellant suffers from brain damage and
has ranmbling and ill ogical thought processes. This underm nes the
accuracy of any statenents he provided to other witnesses. Wth
this new evidence, the state’'s case becones nuch weaker and
Appel I ant probably woul d be acquitted on retrial.

M. Sireci is not only innocent of this crinme but he was
al so deni ed an adversarial testing of this matter before the
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court and jury. In other words, the violation of Strickland v.

Washi ngton, 466 U. S. 668 (1984), and the w thhol ding of evidence

by the State in violation of Brady v. Maryland, 373 U. S. 83

(1963), have denied M. Sireci the full panoply of protections
afforded a crimnal defendant by the United States Constitution.

Schlup v. Delo, 513 U S. 298 (1995). The trial court erred by not

conducting an evidentiary hearing and thereafter relief.
ARGUMENT VI |

THE FAI LURE OF THE TRI AL COURT TO ALLOW MR

SIRECI TO WAI VE A JURY TRI AL ENSURED THAT MR

SI RECI WOULD BE SENTENCED TO DEATH I N

VI OLATI ON OF THE EI GHTH AND FOURTEENTH

AVENDMVENTS TO THE UNI TED STATES CONSTI TUTI ON

AND RULES PROCH BI TI NG JUROR CONTACT HAVE

PREVENTED APPELLANT FROM ESTABLI SHI NG THE

PREJUDI Cl AL | MPACT OF THI S RULI NG

Thi s argunent enconpasses issues raised in clains Xl X XX,

XXVl and XXX of the notion to vacate. M. Sireci filed a waiver
of his right to a trial by jury prior to trial. The trial court
refused to accept the waiver of the jury trial. Since the trial
court is required to give great weight to the jury's
recommendation; it was clear that the trial court recognized that
it would be inproper to allow the jury know that M. Sireci had
previ ously been sentenced to death. The court had previously
granted a notion in limne concerning this issue. The trial
court was also aware that "any halfway intelligent juror under

the facts of this case would figure out that Sireci had

previ ously been sentenced to death and was on death row for this
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of fense" (V. 23, RR 2687-88). Even though the trial court had
granted a notion in limne, it was obvious to himthat it would
have no effect. He was aware that the jury would |ikely becone

bi ased. Wbodson v. North Carolina, 428 U S. 280 (1976). As

anticipated, the jury did |learn about M. Sireci having been on
deat h row.

During his cross exam nation of one of M. Sireci's nental
heal th wi tnesses the State asked:

Q (prosecution) Maybe it's not a
paranoid ideation, is that correct?

A (Dr. Lewis) Maybe it's not, but I

woul d put ny reputation on the fact that it
is. It is -- 1 nean it's denonstrated. |It's
one of the research criteria.

Q It's what you expected to find of

this man on death row, isn't that correct?

A No, it is not. | had no idea.
beg your pardon, sir. \What did you just say?

The trial court overruled the objection and denied a mstrial.
(V. 13, RR 1673)

Only nonments before making this statenent to the jury, the
state attorney had been warned by the Court that he was com ng
"perilously close to commenting on M. Sireci's previous death
sentence" (V.13, RR 1640) The Court's previous adnoni shnent in
the presence of the jury gave rise to a presunption that the
jurors were unable to fairly consider the issue of M. Sireci's

sentence. Wber v. State, 501 So. 2d 1379, 1383 (Fla. 3d DCA

1987) .
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Espinosa v. Florida, 505 U. S. 1079 (1992) and Johnson v.

Singletary, 612 So. 2d 575 (Fla. 1993) recognize that the jury is
a co-sentencer, and therefore, the jury nust be constitutionally
instructed. Telling the jury that M. Sireci was previously on
death row underm nes the jury's sense of responsibility in
deci di ng whether M. Sireci lives or dies.

To make matters worse, M. Sireci was nmade to appear in
front of the jury in shackles which may have further prejudiced
hi s chances of receiving a fair sentencing trial. M. Sireci was
shackl ed t hroughout the resentencing. Shackling a defendant
before a jury is strictly forbidden by the United States
Constitution. Shackling a defendant is inherently prejudicial

and has been condemmed by the United States Suprene Court.

Hol brook v. Flynn, 475 U. S. 560 (1986). When shackling occurs,

it must be subjected to "close judicial scrutiny," Estelle v.

Wllians, 425 U. S. 501 (1976).
To the extent M. Sireci's attorney failed to object or
appeal, M. Sireci received ineffective assistance of counsel.

Mur phy v. Puckett, 893 F.2d 94 (5th G r. 1990). The trial court's

use of, and failure to prohibit, this "inherently prejudicial
practice" w thout any showi ng of necessity or any hearing
entitles M. Sireci to a new sentencing proceedi ng before an
unbi ased jury. M. Sireci's due process rights were violated
because he was shackled wi thout any inquiry or hearing on the
necessity of shackling. |In fact, the court gave no reason to
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shackle M. Sireci. The shackling of M. Sireci throughout the
resentencing wi thout any hearing or show ng of necessity stripped
M. Sireci's resentencing of any fairness. M. Sireci's penalty
phase was prejudiced, and the trial court erred in denying M.
Sireci a new sentencing.

There is no way of knowi ng the inpact of these errors on the
jury because of the unconstitutional provision int the Florida
Bar Code of Ethics which prohibits counsel fromcontacting the
jurors. M. Sireci was denied an inpartial jury and due process
of the I aw under the Sixth, Ei ghth and Fourteenth Amendnents to
the United States Constitution.

Florida Rul es of Professional Responsibility, Rule 4-
3.5(d)(4) prevented M. Sireci prevented from comrunicating with
the jurors. Not only does this rule chill M. Sireci's ability
to investigate his case in violation the Eighth and Fourteenth
Amendnents, but it is even nore egregi ous when M. Sireci
requested that he be allowed to contact jurors after trial to
di scuss the possibility of m sconduct. This request was deni ed.
This Court nust declare this rule to be unconstitutional or
permt interviews with each juror.

Rule 4-3.5(d)(4), Rules Regulating the Florida Bar, is
invalid because it is in conflict with the First, Fifth, Sixth,
Ei ghth and Fourteenth Amendnents to the United States
Constitution. It unconstitutionally burdens the exercise of
fundanmental constitutional rights. M. Sireci should have the
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ability to interviewthe jurors in this case. Yet, the attorneys
statutorily mandated to represent himare prohibited from
contacting the jurors. The failure to allow M. Sireci the
ability to interviewjurors is a denial of access to the courts
of this state under article |, section 21 of the Florida
Constitution. Rule Regulating the Florida Bar 4-3.5(d)(4) is
unconstitutional on both state and federal grounds.

M. Sireci is incarcerated on death row and is unable to
conduct such interviews. He has been provided counsel who are
menbers of the Florida Bar. Rule 4-3.5(d)(4), Rules Regulating
the Florida Bar, precludes counsel fromcontacting jurors and
conducting an investigation into constitutional clains that would
be di scovered through interviews.

The role of juries in capital sentencing proceedi ngs nust
conformto the doctrines applying the Ei ght Amendnent's
prohi bition on cruel and unusual punishnment to regul ate

i nposition of the death penalty. See Furman v. Georgia, 408 U. S.

238 (1972); Espinosa v. Florida, 505 U. S. 1079 (1992); Thonmas V.

State, 403 So. 2d 371 (Fla. 1981). States may not inpose a
sentence of death where the process by which the defendant was
determned to be eligible for the death penalty is so
indetermnate that it fails to guide the jury in narrow ng the

class of persons eligible for death. |Id.; Zant v. Stephens, 402

U S 862, 878 (1983). Florida's capital sentencing schene
attenpts to guide juror decision nmaking by permtting jurors to
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consider only certain enunerated aggravating factors. See

Barclay v. Florida, 463 U S. 939, 965-66 (1976); § 921.141, Fl a.

Stat. (1983).
The jury acts as co-sentencer in Florida' s capital

sentenci ng schene. Espinosa v. Florida, 505 U S. 1079 (1992);

Kennedy v. Singletary, 602 So. 2d 1285, 1286 (Fla. 1992) (Kogan,

J., concurring). The process by which a jury renders a death
sentence is also subject to the scrutiny denmanded by the Due

Process C ause of the Fourteenth Anmendnent. Gardner v. Florida,

430 U. S. 349, 358 (1977). Due process requires not only
formalistic procedural fairness, but vindication of the
defendant's "legitinmate interest in the character of the
procedure which |leads to the inposition of sentence.” Id.,

citing Wtherspoon v. Illinois, 391 U S. 510, 521-523 (1968).

The strictures of due process govern post-conviction

chal l enges to a capital conviction or sentence. Huff v. State,

622 So. 2d 982 (Fla. 1993). The essence of due process is the

opportunity to be heard. Ford v. Wainwight, 477 U S. 399

(1986). The opportunity to have one's clains to post-conviction
relief considered fully by a fair and inpartial tribunal is also
the essence of a prisoner's right of access to the courts. See

Ex parte Hull, 312 U.S. 546, 61 S.Ct. 640 (1941). M. Sireci

shoul d have been allowed to to conduct interviews with jurors to
determ ne whether or to what extent the extral egal influences may
have prejudiced his penalty proceedings.
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In Iight of evidence that the deliberations of Florida
capital juries frequently and to a shocki ng degree consi der
factors extrinsic to the verdict and engage in overt prejudicial
acts, M. Sireci nust be permtted to interview the jurors who
contributed to his death sentence in order to assess the extent

to which M. Sireci nay have been prejudiced. See Powell v.

Al l state Insurance Co., 652 So. 2d 354 (Fla. 1995). Certainly,

juror msconduct during the guilt phase of M. Sireci's trial

would warrant a new tri al . Burton v. Johnson, 948 F.2d 1150

(10th G r. 1991).

Wil e juror m sconduct during the guilt phase raises
serious Sixth Amendnent problens, m sconduct during penalty phase
proceedi ngs conmes under greater scrutiny due to the Eighth and
Fourteenth Anendnent restrictions on capital sentencing. See

Gardner v. Florida, 430 U. S. at 357-358. The expression of

community consci ence nust be gui ded and channel ed by objective

standards, Godfrey v. Georgia, 446 U. S. 420, 428 (1980), and nust

be individualized in accordance with | awful instructions on
aggravating and mtigating factors for the sentence to neet the

test for validity under the Ei ghth Arendnment. See MIls v.

Maryl and, 486 U. S. 367, 375 (1988). "Because of the inportance
of the jury's role in sentencing in capital cases, jurors should
be as fully informed as possi ble about their duties and

responsibilities.” Jones v. State, 652 So. 2d 346, 354 (Fl a.

1995) (Anstead, J., concurring). Jurors must not only be
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informed of their responsibilities under the sentencing statute
but must act according to their duty and oath. Mrgan v.
I1linois, 504 U S 719, 735 (1992). \Where jurors consider
evidence in a manner other than "the manner prescribed by |aw'

t hose consi derations nust be considered extrinsic to the verdict.

See Russ v. State, 95 So. 2d 594, 600 (Fla. 1957). \What

Florida's rule prohibiting counsel frominterview ng jurors does
inthis context is curtail M. Sireci's ability to pursue these
recogni zed clainms for collateral relief. M. Sireci can show a
risk that overt acts and inproper considerations intruded upon
the verdict sufficient to undermne the verdict's reliability.
Juror m sconduct and i nadequate sentenci ng-phase
instructions are al so recogni zed as grounds for federal habeas

corpus relief in capital cases. Jeffries v. Blodgett, 5 F.3d

1180, 1190, 1195 (9th Cir. 1993). The court in Jeffries found
sufficient "potential for prejudice” to warrant relief where
jurors received extrinsic information that the defendant
previously commtted an act simlar to the one of which he was
bei ng accused. Jeffries, 5 F.3d at 1190-1191. The Ninth Crcuit

relied on Dickson v. Sullivan, 849 F.2d 403 (9th Cr. 1988),

whi ch presented simlar facts. There is anple reason to believe
that "overt acts" such as the open consideration of extral egal
aggravators "'mght have prejudicially affected the jury in
reaching their own verdict.'" Powell, 652 So. 2d at 356,

gquoting, Hamlton v. State, 574 So. 2d 124, 128 (Fla. 1991)
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(internal citation omtted).

M. Sireci wll be denied due process of |aw and access to
the courts if counsel are not permtted to interview jurors in
preparation for postconviction proceedings. Because "[d]eath is
a different kind of punishnent fromany other that may be

i nposed, " Gardner v. Florida, 430 U S. 349, 357, 97 S. C. 1197,

1205 (1977), the Suprenme Court's due process jurisprudence
demands that nore reliable procedures be used in capital cases.

Beck v. Al abama, 408 U.S. 238, 367-368, 100 S. C. 2382, 2387-

2388 (1980). Florida "jurisprudence al so enbraces the concept
that 'death is different' and affords a correspondi ngly greater
degree of scrutiny to capital proceedings.” Swafford v. State,

679 So. 2d 736, 740 (Harding (citing California v. Ranps, 463

U S. 992, 998-999 (1983) (other citation omtted)).

To ensure a fair proceeding the trial court should
have allowed M. Sireci to waive his right to a jury. The
mechani stic application of these rules in this sentencing trial
violated M. Sireci's rights under the Ei ghth and Fourteenth
Amendnent to the United States Constitution. As a result, M.
Sireci's jury becane biased and recommended death. The trial
court, under Florida case law, was required to give "great
wei ght" to this biased recommendati on. The trial court denied
this clai mbecause this issue was rai sed on appeal. The trial
court failed to recognize a change in the caselaw fromthe United

State Suprenme Court in the case of Espinosa v. Florida, 505 U S.
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1079 (1992). If the jury relied on invalid aggravators to nmake
its recomrendation of death, then the judge indirectly wei ghed
these invalid aggravators. This kind of indirect weighing is not
al | oned because it creates the sanme potential for arbitrariness
as a direct weighing of an invalid aggravating factor. Espinosa
at 1082. As was done in Espinosa, the trial court should have
presuned that the jury found and invalid aggravating circunstance
that was presented to themand granted relief in the formof a
new sentencing trial. The trial court erred by not granting
relief on this issue.

ARGUVMVENT VI I

THE | NTRODUCTI ON OF NONSTATUTCORY AGGRAVATI NG
FACTORS AND THE STATE' S ARGUMENT REGARDI NG
NONSTATUTORY AGGRAVATI NG FACTORS RENDERED MR
SI RECI ' S DEATH SENTENCE FUNDAMENTALLY UNFAI R
AND UNRELI ABLE, I N VI OLATI ON OF THE FI FTH,

SI XTH, ElI GHTH, AND FOURTEENTH AMENDMENTS TO
THE UNI TED STATES CONSTI TUTI ON.

Thi s argunment enconpasses issues raised in claims XXIll and
XXI'V of the notion to vacate. The judge and jury which sentenced
M. Sireci were presented with and consi dered nonstatutory
aggravating circunmstances such as M. Sireci's purported | ack of
renorse. This was testified to by Barbara Perkins when she
testified that after M. Sireci read about the murder in the
newspaper, “he seened rather proud of it.” The trial court denied
this claimbecause it was raised on direct appeal.

What the trial court did not recognize is that this comment
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was found to be error, albeit harm ess. Thus the trial court was
required to consider this error in conjunction with all of the
other clains raised in the notion to vacate judgnent and sentence
to make a determnation if the jury probably woul d have

recommended a life sentence. State v. GQunsby, 670 So. 2d 920

(Fla. 1996). |In conbination with other errors presented herein,
this error no | onger can be consi dered harnl ess.

The Fl orida Suprene Court determ ned that testinony
concerning M. Sireci's lack of renorse had been inproperly

presented to the jury in violation of Robinson v. State, 520 So.

2d 1, 6 (Fla. 1988). This Court then determned that this
comment was harm ess error. Thus, an extra thunb was placed on

the death side of the scale. Stringer v. Black, 503 U S. 222

(1992). This "thunb" joined those of the already vague and
I nadequat e aggravating factor instructions.
Moreover, the Florida Suprenme Court's analysis fails under

Ri chrmond v. Lewis, 506 U. S. 40 (1992). There, the United States

Suprene Court indicated that the harnl ess beyond a reasonabl e
doubt standard for a sentencer's consideration of an invalid
aggravat or requires consideration of the sentencer's wei ghing
process. Here, the Florida Suprene Court failed to address the
i npact of this error on a sentencing jury. The proper standard
for harm ess error review on direct appeal reviewis found in

Chapman v. California, 386 U S. 18 (1967). The Court failed to

conduct the proper review of this constitutional error. It is
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critical that the state courts conduct harm ess error under the

proper standard. Brecht v. Abrahanmson, 507 U. S. 619 (1993). The

trial court erred in denying relief because new case | aw warrants
revisiting this issue.

The sentencer's consideration of inproper and
unconstitutional nonstatutory aggravating factors starkly
vi ol ated the Ei ghth Arendnent, and prevented the constitutionally

requi red narrowi ng of the sentencer's discretion. Maynard v.

Cartwight, 486 U S. 356, 358 (1988). As a result, this
i nperm ssi bl e aggravating factor evoked a sentence that was based
on an "ungui ded enotional response,” a clear violation of M.

Sireci's constitutional rights. Penry v. Lynaugh, 492 U S. 302

(1989) .
ARGUVENT | X

MR SI RECI WAS DEPRI VED OF H'S RI GHTS TO DUE
PROCESS AND EQUAL PROTECTI ON UNDER THE
FOURTEENTH AMENDMENT, AS WELL AS HI'S RI GHTS
UNDER THE FI FTH, SI XTH, AND ElI GHTH
AMENDMENTS, BECAUSE THE MENTAL HEALTH EXPERTS
WHO EVALUATED H M DURI NG THE TRI AL COURT
PROCEEDI NGS FAI LED TO CONDUCT A

PROFESSI ONALLY COMPETENT AND APPROPRI ATE
EVALUATI ON, BECAUSE DEFENSE COUNSEL FAI LED TO
RENDER EFFECTI VE ASSI STANCE, AND BECAUSE THE
STATE SUPPRESSED EXCULPATORY EVI DENCE. MR
SIRECI'S RIGHTS TO A FAIR, | NDI VI DUALI ZED
AND RELI| ABLE CAPI TAL SENTENCI NG DETERM NATI ON
WERE DENI ED

Thi s argunment enconpasses issues raised in claimXXV of the
nmotion to vacate. A crimnal defendant is entitled to expert
psychi atric assistance when the state makes his or her nental
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state relevant to the proceeding. Ake v. lahoma, 470 U S. 68

(1985). What is required is an "adequate psychiatric evaluation

of [the defendant's] state of mnd." Blake v. Kenp, 758 F.2d

523, 529 (11th Gr. 1985). 1In this regard, there exists a
"particularly critical interrelation between expert psychiatric
assistance and mnimally effective representation of counsel."

United States v. Fessel, 531 F.2d 1278, 1279 (5th Cr. 1979).

When nental health is at issue, counsel has a duty to conduct
proper investigation into his or her client's nental health

background, see O Callaghan v. State, 461 So. 2d 1354 (Fl a.

1984), and to assure that the client is not denied a professional
and professionally conducted nental health evaluation. See

Fessel ; Mason v. State, 489 So. 2d 734 (Fla. 1986).

The nental health expert nmust also protect the client's
rights, and the expert violates these rights when he or she fails

to provi de adequate assistance. State v. Sireci, 502 So. 2d

1221, 1224 (Fla. 1987). The expert also has the responsibility
to obtain and properly eval uate and consider the client's nental
heal t h background. Mason, 489 So. 2d at 736-37. The United
States Suprene Court has recogni zed the pivotal role that the
mental health expert plays in crimnal cases:

[When the State has nade the defendant's
mental condition relevant to his crim nal
culpability and to the puni shnment he m ght
suffer, the assistance of a psychiatrist may
wel |l be crucial to the defendant's ability to
mar shal his defense. In this role,

psychi atrists gather facts, through
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pr of essi onal exam nation, interviews, and

el sewhere, that they will share with the
judge or jury; they analyze the information
gathered and fromit draw plausible
concl usi ons about the defendant's nental
condi tion, and about the effects of any

di sorder on behavior; and they offer opinions
about how the defendant's nental condition
m ght have affected his behavior at the tine
in question. They know the probative
guestions to ask of the opposing party's
psychiatrists and how to interpret their
answers. Unlike |lay w tnesses, who can
nmerely describe synptons they m ght believe
m ght be relevant to the defendant's nental
state, psychiatrists can identify the
"elusive and often deceptive" synptons of
insanity, and tell the jury why their
observations are rel evant.

Ake, at 80 (citation omtted).

In M. Sireci's case, counsel failed to provide his client
wth "a conpetent psychiatrist . . . [to] conduct an appropriate
exam nation and assist in evaluation, preparation, and
presentation of the defense.” Ake, 470 U S. at 81, dealing with
the long termresults of a severely abusive and tortuous
chi | dhood. The judge and jury are deprived of the facts
concerning this disorder which are necessary to make a reasoned
finding. Information which was needed in order to render a
prof essionally conpetent evaluation was not investigated. M.
Sireci's judge and jury were not able to "nmake a sensible and
educat ed determ nati on about the nental condition of the
defendant at the time of the offense.” Ake, 470 U. S. at 81.

Even though mtigating evidence was presented to the jury
charged with the responsibility of whether M. Sireci would |ive
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or die, the information was never presented to the jury in such a
way as to explain to the lay jury the effects of this type of
mtigation. Inportant, necessary, and truthful information was
wi thheld fromthe jury, and this deprivation violated M.

Sireci's constitutional rights. See Penry v. Lynaugh, 492 U S.

302 (1989); Eddings v. Gklahoma, 455 U. S. 104 (1982); Lockett v.

Chio, 438 U.S. 586 (1978). In discussing the statutory nental
health mtigating factors, the Florida Suprenme Court recognized
t hat :

A defendant may be legally answerable for his
actions and legally sane, and even though he
may be capabl e of assisting his counsel at
trial, he may still deserve sone mtigation
of sentence because of his nental state.

Perri v. State, 441 So. 2d 606, 609 (Fla. 1983).

Because of counsel's |ack of preparation and failure to
provide information to the experts concerning M. Sireci's
background, the judge and jury were deprived of critical evidence
regarding statutory and nonstatutory factors relating to whether
M. Sireci should live or die. On Septenber 5, 1989 the state
requested the trial court to order M. Sireci to submt to nental
health evaluation by the state's own experts. The Court granted
the state's notion for evaluation. Additionally the court
ordered that defense nental health experts be required to reveal
to the state reports and other work product. These orders
violated M. Sireci's right to remain silent and his right to

counsel. Estelle v. Smth, 451 U S. 454 (1981). To the extent
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that trial counsel failed to object or appellate counsel failed
to raise this issue, M. Sireci's right to effective assistance
of counsel was deni ed.

It was discovered that a | arge nunber of files were kept at
Florida State Prison, where M. Sireci was housed fromthe tine
of his sentence in 1976 to 1993, that had not been released to
M. Sireci's counsel in conpliance with an earlier request. The
Departnent of Corrections has not turned over the docunents and
has not inspected themin accordance with Chapter 119 of the
Florida Statutes.?

I nformation concerning a person's incarceration is rel evant
mtigating evidence and shoul d have been disclosed to counsel,
and thus, to the nental health experts in this matter. Ski pper

v. South Carolina, 476 U.S. 1 (1986). This information would be

particularly inportant in this matter given the |arge anmount of
testinmony concerning M. Sireci's nmental health issues. The
prejudice to M. Sireci resulting fromthe failure to present
mtigating evidence to the judge and jury is clear. Confidence
in the outcone is underm ned, and the results of the penalty
phase are unreliable. The trial court erred in failing to
conduct an evidentiary hearing.

ARGUMENT X

2This Court has denied M. Sireci's claimin this regard,
finding adequate DOC s affidavit that inmate records are not kept
in the records storage room at FSP.
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NEWLY DI SCOVERED EVI DENCE ESTABLI SHES THAT
MR SIRECI’S CONVI CTI ONS AND SENTENCES ARE
CONSTI TUTI ONALLY UNRELI ABLE AND | N VI CLATI ON
OF THE FI FTH, SI XTH, ElI GHTH AND FOURTEENTH
AMENDMENTS TO THE UNI TED STATES CONSTI TUTI ON

Thi s argunment enconpasses issues raised in claimXXVIIl of
the notion to vacate. Defense counsel |earned of information
indicating that at the tinme of M. Sireci's arrest and trial the
Sanford | aboratory of the Florida Departnment of Law Enforcenent
and the Orange County Sheriff's Departnent were not follow ng
proper scientific procedures for recovering and testing forensic
evidence. Wth the advent of new technol ogy such as DNA testing
any | aboratory errors can now be corrected. It is intolerable
that a possible innocent person could be executed in this country
when the neans are available to insure accurate testing of
evidence. The trial court should have afforded M. Sireci an
evidentiary hearing to establish the need to retesting itens that
given the results anticipated would probably result in an
acquittal at retrial.

ARGUMENT XI

| NACCURATE JURY | NSTRUCTI ONS GREATLY

DM NI SHED THE JURY' S SENSE OF RESPONSI BI LI TY
AND | NACURRATELY ADVI SED ON WEI GHI NG
AGGRAVATI NG AND M Tl GATI NG Cl RCUMSTANCES | N
DECI DI NG WHETHER MR, SI RECI SHOULD LI VE OR
D E I'N VI OLATI ON OF THE ElI GHTH AND FOURTEENTH
AMENDMENT TO THE UNI TED STATES CONSTI TUTI ON

Thi s argunment enconpasses issues raised in claimXXVI1Il of

the notion to vacate. The trial court msled the jury
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concerning the significance that is attached to its sentencing
verdi ct under the laws of the State of Florida. |In Florida's
trifurcated capital sentencing schenme, a jury's sentencing
recomendation is to be accorded great deference. Mann v.

Dugger, 844 F.2d 1446, 1453 (1l1th Gr. 1988); Tedder v. State,

322 So. 2d 908, 910 (Fla. 1975). During M. Sireci's sentencing
procedure the instructions to the jury inproperly mnimzed the
jury's "sense of responsibility for determ ning the

appropri ateness of death” in violation of the Ei ghth Arendnent to

the United States Constitution. Caldwell v. M ssissippi, 472

U S. at 320 (1985); Mann, supra at 1456 (R 152, 892, 916, 2539).
The trial court advised the jury only that it is their duty to
advi se the court what punishnment should be inposed upon the
defendant for his crine of first degree murder. The court did not
informthe jury that in essence they are co-sentencers and that
the judge nmust follow their verdict in all but the rarest of
situations. Instead the judge dimnished the jurors
responsibility by advising themthat the judge nmust nake the
final decision as to what puni shnent shoul d be inposed.

In Mann v. Dugger, 844 F.2d 1446 (11th Cr. 1988)(en banc),

relief was granted to a capital habeas corpus petitioner

presenting a Caldwell v. M ssissippi claiminvolving

prosecutorial and judicial comrents and instructions which

di m ni shed the jury's sense of responsibility and viol ated the
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Ei ght h Amendnent in the identical way in which the coments and
instructions here violated M. Sireci's Eighth Arendnent rights.
Henry Sireci is entitled to relief under Mann, since there is no
di scernible difference between the two cases. A contrary hol ding
woul d result in the totally arbitrary and freakish inposition of
the death penalty and violate the eighth anmendnent.

For some tine the State of Florida has maintained that its
judge/jury sentencing procedure insulates it fromthe dictates of
the Eighth Amendnent to the United States Constitution as set

forth in Caldwell v. M ssissippi. See, Mann v. Duqger, 844 F.2d

1446, 1454, n. 10 (11th Cr. 1988); Conbs v. State, 525 So. 2d
853 (Fla. 1988). The Florida Suprene Court has maintai ned that
since the jury does not actually sentence the accused and only
renders an advisory verdict, there can never be a violation of
Cal dwel | when instructing or arguing to the jury. This theory is

contrary to Florida | aw as di scussed at length in Mann v. Dugger,

844 F.2d 1446 (11th Cr. 1988). In Mann the Eleventh G rcuit
determ ned "that the sentencing jury plays a significant role in
the Florida capital sentencing schene..."” Mann at 844 F. 2d at
1450. The en banc opinion rested on |ong standing Florida case
| aw whi ch has held that the trial court in making a sentencing
deci sion nust give great weight to the jury's verdict. Mnn v.

Dugger, 844 F.2d at 1450; Tedder v. State, 322 So. 2d 908, 910

(Fla. 1975).
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The United States Suprene Court has al so concluded that the
Florida jury is an integral part of the Florida sentencing

schenme. |In Espinosa v. Florida, 505 U. S. 1079 (1992), the

guestion before the Court was the inpact of an invalid
aggravating circunstance, but the Court said:
Qur exam nation of Florida case | aw
i ndi cates, however, that a Florida trial
court is required to pay deference to a
jury's sentencing recomendation, in that the
trial court nust give "great weight" to the
jury's recommendation... (citations omtted).
Espi nosa, 505 U. S. at 1082.

In other words, the trial court in a Florida death penalty
case is the sentencer in conbination with the jury and not in
lieu of the jury. The standards for sentencing and sentencing
di scretion found in the Ei ghth Anendnent apply to a Florida
capital jury. In Caldwell, the Suprenme Court held, "it is
constitutionally inpermssible to rest a death sentence on a
determ nati on nmade by a sentencer who has been led to believe
that the responsibility for determ ning the appropriateness of
the defendant's death lies el sewhere.” 472 U. S. at 328-29.

It can no | onger be doubted that Caldwell error can happen

in Florida and did happen in M. Sireci's case. Under the clear

and unanbi guous | anguage of Mann v. Dugger, M. Sireci's right

to a fair and inpartial sentencing under the Ei ghth Amendnent to
the United States Constitution was violated by the State of

Florida when the trial court made coments di m nishing the
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jury's role and responsibility in deciding whether M. Sireci
should live or die.

Espinosa v. Florida, 505 U. S. 1079 (1992), and Johnson v.

Singletary, 612 So. 2d 575 (Fla. 1993), recognize that the jury
is a co-sentencer and therefore it nmust be constitutionally
instructed. Comments that dimnish the jury's sense of
responsibility, such as telling it that its duty is nerely
advisory in nature is an inaccurate statenent of the law. The
jury was not accurately instructed, and coments made to the
jury undermned its sense of responsibility in deciding whether
M. Sireci should live or die. Trial counsel’s failure to object
at trial is ineffective assistance of counsel under the Sixth,
Ei ghth and Fourteenth Amendnent to the United States
Constitution. The trial court erred in denying relief under
3. 850.

ARGUMENT XI |

MR SIRECI IS DENIED H' S RI GHTS UNDER THE
El GHTH AND FOURTEENTH AMENDMENTS OF THE
UNI TED STATES CONSTI TUTI ON AND UNDER THE
CORRESPONDI NG PROVI SI ONS OF THE FLORI DA
CONSTI TUTI ON BECAUSE EXECUTI ON BY
ELECTROCUTI ON | S CRUEL AND/ OR UNUSUAL

PUNI SHVENT.

Thi s argunent enconpasses issues raised in clains XXXl of
the notion to vacate. Execution by judicial electrocution is
mandated by Florida Statute 8 922.10. Hence, the sentence

i nposed by this Court is unconstitutional since it entails M.
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Sireci being subjected to judicial electrocution which
constitutes cruel and unusual punishnent. The Constitution of

the United States prohibits punishnment that is cruel and

unusual. U S. Const. Amend VIII. The Florida Constitution bars
any punishnent that is either cruel or unusual. Fl. Const.
Art.l, 8 17. M. Sireci can denonstrate that judicia

el ectrocution violates both the state and federal standards.

M. Sireci’s notion to intervene in the challenge to the

electric chair before the Florida Suprene Court was deni ed.
Information to substantiate the claimthat the use of

the electric chair constitutes cruel and unusual punishnment was

clearly set forth in Appellants notion to vacate judgnent and

sentence. The trial court denied Appellant an evidentiary hearing

because this i ssue had been decided in Jones v. State, 701 So. 2d

76, cert. denied, 118 S.Ct. 1297 (1998). The Florida Suprene

Court has recently decided to revisit this issue in Provenzano V.

State, Case Nunber 95, 959.

The trial court erred in denying an evidentiary hearing
because wth each new execution there is nore and nore evidence
to support the notion that use of the electric chair is a cruel
and unusual form of punishnent. The evol vi ng standards of decency
t hroughout the world are suggesting that the death penalty in
general and the electric chair in particular are forns of cruel

and unusual punishment. Recently, even Russia, a country not
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noted for their human rights, has commuted the death sentences of
all of its condemmed inmates to life in prison. This is a
poi gnant exanpl e of the evol ving standard of decency which
exenplifies that the death penalty and use of the electric chair
are cruel and unusual punishnent. Wth each passing year the use
of the electric chair beconmes nore unusual as its exclusive use
has been discontinued in all but four states in this country. The
trial court erred in denying Appellant an evidentiary hearing on
this matter.

ARGUMENT XI | |

DEFENSE COUNSEL RENDERED | NEFFECTI VE LEGAL
ASSI STANCE BY FAI LI NG TO PROCURE A CHANGE OF
VENUE THUS RESULTING IN THE DENIAL OF A FAIR
TRIAL N VICLATION OF MR- SIRECI"S H S Rl GHTS
UNDER THE SI XTH AND ElI GHTH AMENDMENTS TO THE
UNI TED STATES CONSTI TUTI ON AND THE
CORRESPONDI NG PROVI SI ONS OF THE FLORI DA
CONSTI TUTI ON.  TO THE EXTENT APPELLATE
COUNSEL FAI LED TO PROPERLY LI TI GATE TH' S

| SSUE, MR SI RECI RECEI VED | NEFFECTI VE

ASSI STANCE OF APPELLATE COUNSEL.

Thi s argunment enconpasses issues raised in claimXXXl | of
the notion to vacate. The constitutions of the United States and
the State of Florida guarantee an accused the right to due
process of |aw before being deprived of life or liberty and to a
speedy and public trial by an inpartial jury under the Fifth and
Si xth Amendnents of the United States Constitution. M. Sireci
was denied his constitutional rights at his original trial in
1976. The trial court rejected this claimas being successive.
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Nonet hel ess, the trial court erred in not considering the claim
on its merits because it constitutes fundamental error.

At least nine jurors, out of the seventeen questioned,
acknowl edge being famliar with nedia reports about the case.
At | east six of those jurors were seated as nenbers of M.
Sireci's jury. Media bylines reported, "Psychotic Killer Loose,
Sheriff Says"; "Sheriff Says Psychotic Killer Stal king County";
"Slain Store Clerk Told Mther About Threats"; "Transient
Questioned in Hunt for Slasher”; "Slasher Sl aying Suspect
Arrested"; "Olando Sl ash-Killer Supsect Under Arrest"; "Slasher
Suspect Sireci Booked At Olando Jail"; "Illinois Roofer Indicted
in "Slasher Murder'"; "Brother Says Sireci Told of Stabbing”; and
"Death of Slasher Urged". The newspaper articles described how
the victinms were found "in pools of blood" and "noney was taken
fromboth victinms". The articles al so contai ned photos of the
victims tearful famly captioned, "Howard Poteet Conforted by
Wfe...After he found his father's body at car lot" and incl uded
quotes fromthe victins such as Poteet's son stating, "It was ny
father's dreamto own his own deal ership and after working as a
car salesman for 35 years, he finally realized that dream
only wish he could have lived to enjoy it."

Al t hough defense counsel recognized the vast anount of
publicity generated by this case, he inexplicably failed to nove

for a change of venue. The facts discussed above denonstrate
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fundanmental error in that M. Sireci was denied his right to a
fair and inpartial jury and to a jury selected according to the
requi renents of due process and equal protection. In lrvin v.
Dowd, 366 U.S. 717 (1961), the Suprene Court expl ai ned:

In essence, the right to jury trial

guarantees to the crimnally accused a fair

trial by a panel of inpartial, "indifferent”

jurors. The failure to accord an accused a

fair hearing violates even the m ni mum

standards of due process [citations]. "A

fair trial in fair tribunal is a basic

requi renent of due process.”
Irvin, 366 U S. at 721. It sinply cannot be said that M.
Sireci's trial conported with the nmandate or spirit of the
constitutional guarantee of a "fair tribunal.”™ To assert that
M. Sireci's jury was "inpartial"” is to render due process "but a

hollow formality.”" Rideau v. Louisiana, 373 U S. 723, 726

(1963).

In M. Sireci's case, the jurors' know edge of the case and
the inflamed community atnosphere deprived M. Sireci of a fair
trial under both an inherent prejudice and an actual prejudice

anal ysis. See Heath v. Jones, 941 F.2d 1126, 1134 (11th G

1991). Inherent prejudice occurs when pretrial publicity "is
sufficiently prejudicial and inflammatory and the prejudicial
pretrial publicity saturated the community where the trials were
held." Colenman, 778 F.2d at 1490. Actual prejudice occurs when

"the prejudice actually enters the jury box and affects the
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jurors.” Heath, 941 F.2d at 1134. |In determ ning whether a jury

was fair and inpartial, the reviewi ng court "must exam ne the
totality of the circunstances surrounding the petitioner's
trial." Coleman, 778 F.2d at 1538. "[N o single fact is

di spositive." |d.

An i nherent prejudice analysis requires exam ni ng whet her
pretrial publicity was inflamuatory and whether that publicity
saturated the community. Heath, 941 F.2d at 1134. The facts
di scussed above denonstrate that M. Sireci has net both of those
requi renents. The inflammatory nature of the pretrial publicity
whi ch saturated the community up to and including the tinme of M.
Sireci's trial clearly warranted a change of venue. Presuned
prej udi ce has been established. Due to the extensive nature of
the prejudicial pretrial publicity the judge could have and
shoul d have noved for a change of venue sua sponte but failed to.

Sheppard v. Maxwell, 384 U. S. 333, 363 (1966). Defense counsel's

failure to procure a change of venue, constitutes deficient
performance. This deficient performance prejudiced M. Sireci.

Strickland v. Washington, 466 U S. 668 (1984). The failure of

the court to sua sponte change venue is fundanmental error for
which this Court may grant relief at any tine.

M. Sireci's trial was infected fromthe very beginning. He
was convi cted and sentenced to death in a proceeding so

fundanmentally and irreparably tainted by the all-pervasive
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pretrial nedia coverage as to deny himthe fair trial and
sent enci ng proceedi ng guaranteed by the Sixth, Ei ghth, and
Fourteenth Amendnents. His conviction and sentence nust
therefore fail. The trial court erred in denying an evidentiary
hearing and and granting Rule 3.850 relief.

ARGUMENT XI V

MR SI RECI WAS DENI ED A RELI ABLE SENTENCI NG
IN H'S CAPI TAL TRI AL BECAUSE THE SENTENCI NG
JUDGE REFUSED TO FI ND THE EXI STENCE OF BOTH
STATUTORY AND NONSTATUTORY M TI GATI ON
ESTABLI SHED BY THE EVI DENCE | N THE RECORD,
CONTRARY TO THE EI GHTH AND FOURTEENTH
AMENDMENTS TO THE UNI TED STATES CONSTI TUTI ON

Thi s argunment enconpasses issues raised in clains XlI and
XXl of the notion to vacate.

At sentencing, the Court found that M. Sireci's unrefuted
and uni npeached evi dence of his physically and sexual |y abusive
chi | dhood, borderline intelligence, vulnerability to
mani pul ati on, head trauma, and organic brain damage at the tine
of the offense did not support the finding of any of the
statutory mtigating circunstances. The trial court nust find
that mtigating circunstances has been proved when conpetent

evidence is presented. N bert v. State, 574 So. 2d 1059 (Fl a.

1990). Each of these constitutes a mtigating factor, Cheshire
v. State, 568 So. 2d 908 (Fla. 1990) as well as supporting the
finding of statutory mitigating circunstances. The jury and

judge were required to weigh and give effect to all of M.
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Sireci's mtigation against the aggravating factors. According
to his sentencing order the judge did not weigh this mtigation.
M. Sireci was deprived of the individualized sentencing required
by the Eighth and Fourteenth Amendnents to the United States
Constitution and is entitled to a new sentencing hearing. Zant

v. Stephens, 462 U. S. 862, 879-80 (1983); Eddings v. Kl ahons,

455 U.S. 104, 110-12 (1982): Lockett v. Chio, 438 U.S. 586

(1978). Relief is warranted.
ARGUVENT XV

MR SIRECI'S TRI AL PROCEEDI NGS WERE FRAUGHT
W TH PROCEDURAL AND SUBSTANTI VE ERRORS, VH CH
CANNOT BE HARMLESS VWHEN VI EWVED AS A WHOLE

SI NCE THE COVBI NATI ON OF ERRORS DEPRI VED H M
OF THE FUNDAMENTALLY FAI R TRI AL GUARANTEED
UNDER THE SI XTH, EI GHTH, AND FOURTEENTH
AMENDMENTS TO THE UNI TED STATES CONSTI TUTI ON

Thi s argunment enconpasses issues raised in claim XXXl of
the notion to vacate. Appellant did not receive the
fundanentally fair trial to which he was entitled under the
Ei ghth and Fourteenth Amendnents to the United States

Constitution. See Ray v. State, 403 So. 2d 956 (Fla. 1981);

Heath v. Jones, 941 F.2d 1126 (11th Gr. 1991). It is M.

Sireci's contention that the process itself failed him It
fail ed because the sheer nunber and types of errors involved in
his original trial and new penalty phase proceedi ngs, when
considered as a whole, virtually dictated the sentence that he

woul d recei ve.
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In Jones v. State, 569 So. 2d 1234 (Fla. 1990) the Florida

Suprene Court vacated a capital sentence and remanded for a new
sent enci ng proceedi ng before a jury because of "cunulative errors
affecting the penalty phase.” 1d. at 1235 (enphasis added). In

Now t zke v. State, 572 So. 2d 1346 (Fla. 1990) cumul ative

prosecutorial m sconduct was the basis for a newtrial. Wen
cunul ative errors exist the proper concern is whether:

even though there was conpetent substanti al
evi dence to support a verdict . . . and even
t hough each of the alleged errors, standing
al one, could be considered harm ess, the
cunmul ative effect of such errors was such as
to deny to defendant the fair and inpartial
trial that is the inalienable right of al
l[itigants in this state and this nation.

Seaboard Air Line RR Co. v. Ford, 92 So. 2d
160, 165 (Fla. 1956) (on rehearing); see

al so,e.g., Alvord v. Dugger, 541 So. 2d 598,
601 (Fla. 1989) (harm ess error analysis
reviewing the errors "both individually and
collectively"), cert. denied, __ US |
110 S. Ct. 1834, 108 L.Ed.2d 963 (1990);
Jackson v. State, 498 So. 2d 906, 910 (Fl a.
1986) ("the conbi ned prejudicial effect of
these errors effectively denied appellant his
constitutionally guaranteed right to a fair
trial").

Jackson v. State, 575 So. 2d 181, 189 (Fla. 1991).

The sheer nunber of errors which occurred during M.
Sireci's original trial and new penalty phase trial render the
outcone unreliable. The cunulative inpact of these errors that
are fully set forth in the preceding i ssues cannot be harnl ess.

Not only did the trial judge commt a nunber of procedural
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errors in the course of the trial but he unnecessarily pushed the
def ense counsel, destroying his ability to effectively represent
M. Sireci. |In the penalty phase proceedi ng, defense counsel’s
first penalty phase proceeding before a jury, he was required to
endure long days with the jury and afterwards nany nore hours
were spent preparing for the next day of trial (V. 17, RR 2506)
The defense counsel states in his closing statement that the
trial has been exhausting. The effort to hurry this trial along
denied M. Sireci the effective assistance of counsel under the
Si xth Anmendnent and the due process of |aw under the Fourteenth
Amendnent .

The Supreme Court has consistently enphasi zed t he uni queness
of death as a crimnal punishment. Death is "an unusually severe

puni shment, unusual in its pain, inits finality, and inits

enormty." Furman, 408 U.S. at 287 (Brennan, J., concurring).
It differs fromlesser sentences "not in degree but in kind. It
is unique inits total irrevocability.” 1d. at 306 (Stewart, J.,

concurring). The severity of the sentence "mandates careful
scrutiny in the review of any colorable claimof error."” Zant v.
St ephens, 462 U.S. 862, 885 (1983). Accordingly, the cunul ative
effects of error nust be carefully scrutinized in capital cases.
A series of errors may accunul ate a very real, prejudicial
effect. The burden renmains on the state to prove beyond a

reasonabl e doubt that the individual and cunul ative errors did
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not affect the verdict and/or sentence. Chapman v. California,

386 U.S. 18 (1967); State v. DiGuilio, 491 So. 2d 1129 (Fl a.

1986) .

The flaws in the system which sentenced M. Sireci to death
are many. They have been pointed out throughout not only this
pl eadi ng, but also in M. Sireci's direct appeal; and while there
are neans for addressing each individual error, the fact remains
t hat addressing these errors on an individual basis wll not
af ford adequat e saf eguards agai nst an inproperly inposed death
sentence -- safeguards which are required by the United States
Constitution. Repeated instances of ineffective assistance of
counsel and error by the trial court at both the original trial
and resentencing significantly tainted the process. At the very
mnimum M. Sireci is entitled to an evidentiary hearing.

CONCLUSI ON

On the basis of the argunent presented herein, and on the
basis of what was submitted to the Rule 3.850 trial court,
Appel  ant respectfully submts that he is entitled to relief from
hi s unconstitutional death sentences, to an evidentiary hearing,
and to all other relief that the Court deenms just and proper.
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