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CERTIFICATE OF FONT

Undersigned counsel certifies that the type used in this brief is 14 point

proportionately spaced Times Roman.
INTRODUCTION

Thisisadirect appeal from judgments of conviction and sentences of death,
entered following a jury trial before the Honorable Jerald Bagley of the Eleventh
Judicial Circuit in and for Dade County, Florida. Inthisbrief, the clerk’ srecord on
appeal iscitedas“R.,” thetranscript of theproceedingsas“T.,” and the supplemental
record as “S.R.” References to appellant’s 1988 hearing, of which this Court has
takenjudicial notice, arecitedas“ 1988 T.” and referencesto the co-defendant’ strial,
Florida Supreme Court case number 72,463 are cited as “Pardo T.”

STATEMENT OF THE CASE AND FACTS

Introduction

Appellant, Rolando Garcia, and hisco-defendant, Manuel Pardo, werecharged
in 1986 with atotal of ninehomicides. For fourteenyears, Mr. Garciahas maintained
hisinnocence of these crimes. Hisdefense has been that hisprincipal accuser, Carlo
Ribera, has perjured himself, and was or may have been Pardo’ saccompliceinthese
crimes. To date, Mr. Garcia has been acquitted of five of the homicides, and
convicted of two— thekillings of Mario Amador and Roberto Alfonso— which are
the subject of these appeal. In this case, the trial judge precluded the defense from
Impeaching Riberawith prior inconsistent statements and excluded testimony from

Garcia s co-defendant that exonerated him. At the same time, the court allowed the



state to present evidence that bolstered Ribera' s credibility and impugned Garcia s
character.
Procedural History

This Court briefly described the offensesin Garcia v. Sate, 568 So.2d 896,
899-900 (Fla. 1990), and Pardo v. State, 563 So.2d 77, 80-81 (Fla.1990): “Thefirst
two murders[ Amador and Alfonso] took place on January 22, 1986, and purportedly
involved adrug ‘rip-off.” Thenext episodeoccurred January 28; thevictim[Michael
Millot]* was the man who had made Pardo's silencer and who supposedly was an
informant. Thethird episode, on February 27, [Luis Robledo and Ulipano L edo]was
another probable drug rip-off.  The fourth, on April 22, involved two women
acquaintances [Sara Musa and Fara Quintero] who had angered Pardo and his
accomplice. The final one was on April 23, the victims [Ramon Alvero and Daisy
Ricard] being an alleged drug deder (Pardo's alleged boss) and his woman
companion.”

Pardo’s and Garcia' s first trial ended in a mistrial when the court belatedly
granted Garcia' s motion for severance from Pardo. (S.R. 85) Pardo subsequently
went totrial for all nine homicides, and admitted that he intentionally killed victims.
(SR. 171) Pardo testified that Mr. Garcia had no involvement in any of these

homicides. (S.R. 226) Pardo was convicted and sentenced to death for each murder.

'TheMillot casewasassigned aseparate circuit court case number, F86-14719,
and Mr. Garciawas not tried for this murder until 1995-96.

2



Pardo, 563 So.2d at 78. This Court affirmed Pardo’ s convictions on direct appeal .
Id. at 81.

Garcia s second trial, which included eight of the nine homicides, ended in
another mistrial when the jury was unableto reach averdict. Garcia, 568 So. 2d at
901. Beforethethird trial, Garciamoved for a severance of counts, which the court
partialy granted, severing two homicide counts (M usa/Quintera) and rel ated of fenses.
Id. a 897. Garcia then proceeded to trial on six of the nine homicides —
Amador/Alfonso, Robledo/Ledo, and Alvero/Ricard. Garcia was acquitted of the
Robledo/Ledo homicides and convicted of the other four. Id. (R. 50, 52-55; S.R.
343) Thejury recommended lifeimprisonment for the murder of Mario Amador and
death for the three other homicides.? (R. 57; S.R. 351-55) Thetria judge overrode
thejury’ sliferecommendation asto Mr. Amador and imposed four death sentences.
(R. 58-67)

On direct appeal, this Court reversed all of the convictions, finding that the six
homicides and related charges had been improperly joined for trial, and directed that
Garciaberetried separately for the Alvero/Ricard episode and for the Amador/Alfonso
episode. Garcia, 568 So. 2d at 901. The Court vacated the four death sentences,
without addressing the propriety of the jury override. |d.

SincethisCourt’ sremand, Garciahasbeen acquitted of all chargesintheMillot

?Initsopinion, thisCourt mistakenly stated that thelife recommendationwasfor
Alfonso. Garcia, 568 So. 2d at 897.



case,® (S.R. 1616, 1619, 1621), and in the Alvero/Ricard case (R. 366-69). The
Musa/Quintera caseis still pending.
The Amador/Alfonso Case

On January 22, 1986, Amador and Alfonso werefound facedownin Amador’ s
apartment, dead from multiple gunshot wounds to the head and neck; Amador had
alsobeen shot onceinthehip. (T.2416-17, 2423, 2427, 2431) Therewasaportable
scale on the dining room table, and traces of unidentified white powder outside the
front door. (T.1907-08) There were no signs of forced entry or ransacking. (T.
1908-09, 1955, 1957, 1996) Two .22 caliber pistols, possibly Rugers, wereused, one
for each victim. (T. 2459-60, 2462, 2471) The murder weaponswere never found.
(T. 2454)

Thehomicideremained unsolved for several months, until Carlo Ribera, afriend
of Pardo’'s and Garcia's, contacted the Hialeah Police Department. (T. 2350-5)
Riberagaveasworn, audiotaped statement toinvestigatorson May 5, 1986, under the
pseudonym “Number 13," in which he implicated Garcia and Pardo in a number of
murders, including one“ of thisguy they called Mario.” (S.R. 1648). Riberadid not,
at that time, provide any other details of the Amador/Alfonso shooting.

OnMay 7,1986 Pardowasarrested. (T.2352) Inthesucceeding days, Ribera

was questioned extensively by Metro-Dade Sergeant Theodore MacArthur, the lead

SThereweretwo mistrialsintheMillot case— onein October 1995 and another
in February 1996. (S.R. 1553, 1585)



detective for all nine of the homicides. (1988 T. 2032) Garciawas arrested on May
23, 1986. (T. 2358)
Carlo Ribera’s Testimony

Accordingtotheversionof Ribera sstory elicited by the Stateat Garcia' strias
in 1988 and 1998:

Riberafirst met Garciain December 1985 at avideo storewhere Riberaworked
and Garciawas a customer. (1988 T. 2187) The store was owned by arelative of
Ribera' s, Nelson Estrada, who was a drug deal er, but Riberamaintained that he was
never involved in any drug dealing with Estrada. (T. 2174-75)

According to Ribera, Garcia bragged about being adrug dealer and a hit man,
spent money lavishly on others, including Ribera, and supplied Ribera with drugs.
(1988 T. 2188; T. 2170, 2175, 2222) Riberawanted to get into drug dealing himself
because he was “drowning” in debt: his wife was in the hospital, he was being
supported by his parents, his car was about to be repossessed, and he “thought this
was the only way out.” (1988 T. 2189-90, 2194-95) Ribera believed Garcia could
come through with a big deal because Garcia bragged that he made a lot of money
from drugs. (1988 T. 2197; T. 2174) In the mean time, Ribera acted as Garcia's
chauffeur. (T.2170)

Findly, Ribera said, in March 1986, Garcia invited him to Pardo’s house to
discussapossibledrugdeal. (T.2172) Riberaclaimed that, when he picked Garcia

up at hishome, Garciashowed him articles about the Amador/Alfonso shooting. (T.



2173-74) When Riberaand Garciaarrived at Pardo’ s house, Garciashowed Ribera
morenewspaper articlesabout Amador, and alegedly told himthefollowing story: that
he had arranged to buy two kilos of cocaine from Amador; that he and Pardo had
goneto Amador’ s apartment, where Alfonso was also present; that Pardo brought a
briefcase containing gunsinstead of cash; that when Amador went to get the drugs,
Pardo opened the briefcase and took out a gun; that Alfonso started running and
Garcia, gun drawn, ran after and brought him back; then Garciaand Pardo, using .22
Rugerswith silencers, put Amador and Alfonso on thefloor and shot them. (T. 2176-
77, 2179, 2180-82) According to Ribera, Pardo then picked up his appointment
calendar (the“diary”) and referred to an entry for the murders. He gave the diary to
Garcia, whoputitinthecloset, noting that it could get themintotrouble. (T. 2182-83)

Ribera said that sometime later, Garcia became very angry, because his
associates in the drug business found out that he had killed Amador and didn’t want
to deal with himanymore. (T.2188) Riberaclaimedthat Garciathreatened himand
hisfamily, and Ribera attempted unsuccessfully to contact the police; Riberafinaly
told hisstory tothepoliceafter Garciathreatened him again, because hewouldn’t help

Pardo leave Florida* (T. 2188-89)

‘Infact, Riberadid not actually speak to the Hialeah Policeuntil May 5, twelve
days after Pardo fled to New York. (1988 T. 3012; S.R. 1622)
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Ribera’'s Undisclosed Statementsto Police

Ribera’ stestimony wastheonly evidencethat directly implicated Garciainthe
murders. The remainder of the state’s case was purely cicumstantial.> The state
presented Riberaat trial asabroke, insignificant hanger-on, who wasinnocent of any
wrongdoing, and naive about the drug world, but to whom Garcia and Pardo had
nonethel essdisclosed themost minutedetail sof their criminal enterprise. Thedefense
theory at trial wasthat Riberawasfar moreinvolvedinPardo’ sillicit activitiesthan he
acknowledged and had, very possibly, been Pardo’'s accomplice in the
Amador/Alfonso killings.

After the Court’s 1990 remand, defense counsel discovered that the state had
failed to disclose severa hours of videotaped statements that Ribera gave to the
Hialeah Police Department on May 6, 1986, immediately after completing the
audiotaped interview mentioned above. (R. 95-97) At the conclusion of the
videotaped interview, Ribera took a polygraph examination regarding the
Musa/Quintero murders. (S.R. 501-08, 452-53, 465-69) Although the videotaped
statementswereused to impeach RiberaintheMillot case, (S.R. 1239-1333), inwhich
Garciawas acquitted, Judge Gerald Bagley, who took over Garcia' s cases, reversed

the predecessor judge’s ruling and would not allow the statements to be used for

*For example, Garcia' s fingerprints were found on paperwork for afirearms
purchaseinwhich Amador’ sdriver’ slicensewasused, two daysafter thehomicides.
(T.2132-4,T. 2156-57) Thefictitiousaddressontheforms, however, corresponded
closely to Ribera’'s childhood address. (T. 2216-17).
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impeachment in the Amador/Alfonso retrial. Judge Bagley reasoned that (1) the
statements were made as part of a polygraph examination,® (2) they were not under
oath, and (3) they did not directly concern Ribera s factual account of the Amador
and Alfonso homicides.

The Excluded |mpeachment Evidence

Ribera’'s videotaped statements differed from his trial testimony in several
respects:

Whereas Ribera said in histestimony that he was broke and petitioned Garcia
and Pardo for assistance, he said in his videotaped statement, that Pardo and Garcia
needed money and cameto Riberaand hisbossfor help. (S.R. 572, 669-70, 673-74)
Ribera also said that Garcia wanted ajob at the video store so that he wouldn’t lose
histrailer, and that Ribera, who had savings and commission checks from aformer
job, had loaned Garcia $1,000 to make improvements to his mother’ strailer. (S.R.
572, 591-92, 655, 669-70, 673-74) While Ribera presented himself at trial as the
devoted husband to agravely ill wife, he acknowledged on the videotape that he was
planning to leave hiswife and had a girlfriend on the side. (S.R. 733-34, 594)

At trial, Ribera testified that Pardo and Garcia had described the

Amador/Alfonso shootings in vivid detail. On the videotape, Ribera said only that

®Mr. Ribera was not hooked up to a polygraph machine, nor is the polygraph
test or itsresults mentioned or alluded to in any of the excerpts the defense sought to
use. See Court Exhibits 1-43. The unedited videotapes are Court Exhibits 44-48.
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“they” told himto “read this article and that they killed two people in Fontainbleu.”’
(S.R. 694) Riberaapparently did not know that two .22 gunswere used until apolice
officer provided the information. (S.R. 693-94)

At trial, Ribera said he had little contact with Pardo. (T. 2284-85) In his
videotaped statement, Ribera claimed to have been horseback riding and “thingslike
that” with the Pardo family, where he purportedly saw Pardo’'s seven-year-old
daughter shoot an Uzi. (S.R. 597) Ribera also told police that Pardo’s wife
“murders people aso,” and had stolen AIDS-tainted blood from the hospital where
she worked, which Pardo injected into his bullets. (S.R. 432)

Attria, Riberatestified that he went to the police because Garciaand/or Pardo
had threatened hisfamily. (1988 T. 2271-73, 2276; T. 2188-89)2 In his videotaped
interview, however, Riberadenied fearing Garciaand Pardo, explaining that hedidn’t
know much about their activities, and boasted that no onethreatenshim anyway. (S.R
621, 709, 711)

Riberaal so madeinconsi stent statements about Nelson Estrada’ sinvolvement
in the drug trade; whether Garcia or Pardo threatened Ribera; and who was the
“brains’ of thepair. (S.R. 670, 583; 558-59, 703, 711, 621; 688, 566) Theinterviewer

admonished Riberaseveral timesabout incons stenciesin hisstatement and instructed

"This reference is ambiguous, because the Robledo/Ledo homicide also
occurred in the Fontainbleu neighborhood. (S.R. 408-09)

8n 1988, Riberasaid Pardo threatened to kill hischildren. (1988 T. 2271-73)
In 1998, Ribera said Garcia threatened to kill him and hisfamily. (T. 2188)
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him to tell thetruth. (S.R. 671, 674, 710, 567-71, 575-80, 616-19)

Riberawas assured the interview would be kept confidential. (S.R. 651-52)
When Riberaapparently failed apolygraph question about hisowninvolvementinthe
Musa and Quintera murders, he was sent home to sleep.® (S.R. 516, 519, 535-36)
The officer interviewing Ribera reassured him, “| want you to pass the test.” (S.R.
523) And, “I’mwillingto giveit asmany triesaswe need to just so you can passthe
test.” (S.R. 526) The interview recommenced that evening and, after the test was
administered several moretimes, Riberawasapparently deemedto have passed. (S.R.
472)
Testimony and Argument Regarding Ribera’s Credibility

After this case was remanded, Detective W.D. Merritt resumed primary
responsibility for the Amador/Alfonso case, because the former lead detective,

Sergeant MacArthur, was arrested and ultimately convicted of murdering hiswife.

’Again, the defense did not seek to introduce the polygraph results at trial; they
are, however, relevant to the question, presented in this appeal, whether the state
misled the jury by implying that its out-of-court “checking” had confirmed Ribera' s
veracity.

YAt MacArthur’ strial in 1993, the same prosecutor’ s office that had relied on
histestimony to convict Garciaattacked MacArthur “aproficient liar” and presented
testimony from MacArthur’ s colleagues in the police department that his motto was
“[4] lieis as good as the truth, if someone believesit.” See John Lantigua, Cop’s
Colleagues Cast Doubt on His Honesty, MiAMI HERALD, December 3, 1993, at 4B.
Thejury rgected MacArthur’ stestimony that hiswifehad accidentally shot herself and
convicted him of first degreemurder on December 8, 1993. See John Lantigua, Killer
Cop’ s Colleagues Doubted His Innocence, MiAMI HERALD, December 10, 1993, at
1B. Thetria court in this case granted the state’s motion in limine to exclude any
reference to Detective MacArthur or hislegal troubles. (T. 958; S.R. 911-12)
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On cross examination of Detective Merritt, the defense established that acomposite
sketch based on descriptions by other residents of Amador’s apartment complex
depicted a Latin male with abeard and mustache — as Riberahad at thetime.** (T.
2287, 2385) Detective Merritt could not recall, however, whether the police ever
showed Ribera’ s photo to potential witnesses or compared his fingerprints to those
at the crime scene (T. 2383-84) Nevertheless Detective Merritt testified that “the
information that [ Ribera] gaveuswasverifiedto the extent that wedid not believethat
hewasinvolved.” (T.2380) Infact, Detective Merritt added, “we had even madea
trip to Tampato verify information” (T.2380) Defense counsel objected at side-bar
that Merritt’ sstatement was areferenceto apolygraph exam administered in Tampa.
(T. 2380) The witness was admonished, outside the jury’ s presence, not to refer to
any of the other homicides or to a polygraph exam. (T. 2381)

Infact, thereport of theMay 22, 1986 Tampapolygraph examination, to which
Merritt adverted, shows that Ribera*“ passed” the polygraph when he denied that he
had killed anyone or been present when any of the ninepeopleinquestionwerekilled,
but theresultswere*inconclusive’ asto Ribera sanswersto theremaining questions,
including whether Ribera accompanied or “personally participated” with Pardo or
Garciainkillinganyone, whether Pardo and Garciatold himabout thekillings, showed

him news clippings about the murders or an arsenal of weapons, and whether he had

"Detective Merritt insisted that the suspect was described asmedium build, but
Ribera was obese. (T. 2385) On the videotapes, Ribera appears stocky, but not
necessarily obese. If jurorshad seen thetapes, they could havejudged for themsel ves.
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been truthful in his statements to Detective MacArthur. (S.R. 1447-438)

In closing argument, the parties agreed that the case turned on Ribera’'s
credibility. (T.2593-95, 2599, 2605-06, 2611-12, 2618, 2621, 2631) Notwithstanding
the exclusion of Ribera s videotaped statements, the prosecutor argued that “[t]he
defenseinthiscase had every opportunity to devel op anything that they thought would
be of use to them in their case. . . . the defense attorney has the chance to ask
whatever the Court saysisappropriateareafor crossexamination. Andnothinginthis
casedevelopedthat CarlosRiberawaslying...” (T. 2595) The prosecutor reiterated
Ribera stestimony, then added, “all of the evidencethat the policelater uncovered say
(sic) Riberaisbelievable, histestimony isto bebelieved.” (T. 2611-12) Over defense
objection, the prosecutor continued: “Merritt said over and over and over again, ‘we
checked [Ribera) out.” .. .Weverified whatever hetold us. Wedidn't know thisguy.
He came in and told us about these two murders. We checked and we checked and
we checked.” (T. 2621)

Evidence of Garcia’ s Bad Character and Amador’sAlleged Fear of Him

John Hegarty worked with Amador, acivil engineer, on construction sitesand
purchased cocainefromhimonaregular basis. (T. 2052, 2055, 2057, 2068, 2071-72)
Garcialived at Hegarty’ sranch on and off for 1v2years, where he helped carefor the
horses. (T. 2064, 2068-69) Over defense objection, Hegarty testified that he spoke
to Amador about selling akilo of cocaine to Garcia, and Hegarty “told [Amador] to

be careful because | did not trust Rolly and that he might get ripped off by him.” (T.
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2073) Hegarty could not explain why he distrusted Garcia, except to say that hefelt
Garciadid not help out enough with work around the ranch. (T. 2074)

Allen Lopez also worked with Amador and bought small quantities of cocaine
from him on aregular basis. (T. 2023, 2026) Over defense objection, Lopez was
permitted to testify that Amador told him someone named Roly had been at hishouse
with cash to buy akilo of cocaine and that Amador did not trust Roly and wanted
Lopez to be present during thedeal. (T.2031; S.R. 1419) Thetrial judge apparently
agreed with the state’ scontention that Amador’ scommentsto L opez wereadmissible
as a statement against interest. (T. 2029-31)

Finaly, GeorgeGirling, who knew Garciathrough Hegarty, testified that he had
done small drug deals with Garcia but aborted a one-kilo transaction with Garcia
because the cocaine was of low quality. (T. 2101) Girling and Hegarty both
acknowledged having conducted aone-kil o transaction with Amador in January 1986.
(T. 2102, 2071-72, 2110)

During cross-examination, Detective Merritt volunteered that there had been a
message on Amador’s answering machine from “a Mr. Haggarty (sic) basicaly
warning Mr....” Defensecounsel interrupted thewitnessbefore he provided hearsay
testimony (T. 2375), but in closing argument — over defense objection — the
prosecutor supplied the rest of Merritt’s testimony, asserting that Hegarty “made a
phone call to Mario Amador and he put it on the answering machine. . . and he said,

‘thisis Hegarty, watch out for Rolly and the white horse deal.”” (T. 2587-88)
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Detective Merritt acknowledged that, though he took sworn statements from
Hegarty, Lopez, and Girling regarding the Amador/Alfonso killings, the crime was
unsolved, and the name Rolando Garciawas not part of theinvestigation until Ribera
appeared at the Hialeah Police Department on May 5, 1986. (T. 2350-51)
Exclusion of Pardo’s Former Testimony

Prior to trial, the defense sought leave to introduce Manuel Pardo’ s testimony
from hisown trial in which he confessed to the murders but exonerated Garcia. (T.
83, 856-68, 898, 907, 945-47,1873-77; R. 166-253; S.R. 819-20) Beforetrial, Pardo
was brought to Miami where heinvoked the Fifth Amendment and said hewould not
testify; hereasserted his Fifth Amendment rights, through counsel, when the defense
later reneweditsmotion. (T.875-876, 1008) Thetria judgerefusedto admit Pardo’s
testimony on the grounds that Garcia had not been aparty to Pardo’s 1988 trial, and
the state had not had an opportunity and “similar motive’ to prove Garcia's
culpability. (T. 866, 1878)

The Admission of Pardo’s Diary

In asearch of Pardo’ s apartment, the police found a plastic folder containing
Amador’ sidentification, anda” Day at aGlance” appointment calendar. (T.2312-14,
2353-54) Defense counsel objected before and during trial that the contents of the
appointment calendar, or “diary” , wereinadmissible hearsay because the defensewas
not able to examine Pardo about the meaning of his diary entries. (T. 1876, 2315,

2318-19) Ataminimum, the defense contended, they should beableto admit Pardo’ s
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testimony if his diary was to be admitted (T. 1876, 2318-19) The objection was
overruled and several pages of the “diary” were admitted in evidence. (T. 2313-15,
2319, 2354; S.R. 1106-08)

Detective Merritt testified that an entry onthedate January 21 reads*“ 11:45p.m.
dash Mario, to me’ and a January 22nd entry reads“ $10,000 to Rolly” (T. 2355-56,
S.R. 1108) Newspaper clippings— onein Spanish and onein English— reporting the
Amador/Alfonsohomicideswereasointhediary. (T.2356, S.R. 1107) Earlier pages
contained theabbreviation“R.U.G.” followed by “Mario” and alist of numbers, which
corresponded to the serial numbers of the weapons purchased at Firearms
International on January 24, 1986. (T.2301; S.R. 1109) Garcia' s fingerprint was
found on the outside of the plastic sleeve containing Amador’s identification and
newspaper articles, but not onany of thedocumentsinsidethesleeve. (T. 2243, 2249)
Pardo’ stestimony, which thetrial court excluded, explained that the notationsin his
diary referred to a drug deal that Garcia had brokered with Amador on behalf of
Ribera (S.R.209-11)
Penalty Phase

Garciahasconsi stently maintained hisinnocenceof al of thehomicidesand has
takenthepositionsincehis1988trial that hewill not agreeto call witnesses*to beg for
my lifefor acrimel didn't commit.” (T. 2721) Accordingly, Garciainstructed his
attorneys neither to offer mitigating evidence nor to contest the aggravating

circumstances. (T. 2710)
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In response to the trial court’ sinquiry, defense counsel proffered as possible
statutory mitigating circumstances: (1) age,*? (2) no significant history of prior criminal
activity;® (3) that Garcia was an accomplice in an offense committed by another
person, and his participation was relatively minor;** and (4) Garcia was under the
substantial domination of another person.”> (T. 2712) As nonstatutory mitigating
circumstances, counsel proffered Garcia's family relationships, the length of the
minimum mandatory sentences, lack of intent tokill, goodtrial conduct, and that, even
If therewasadrug deal, Garciamay not havebeenthetrigger man (T. 2712-14, 2724)

Thetrial judge conducted a colloquy with Garcia pursuant to Koon v. Dugger .
619 So. 2d 246 (Fla. 1993), and Garcia confirmed that he had instructed hislawyers
to offer no mitigating evidence; that he had reviewed the aggravating and mitigating
circumstanceswith hislawyersand that he understood them; and that he was making
the decisionto waive mitigation of hisownfreewill. (T.2716-17,2719) Garciaand
hislawyersdid ask, however, that Pardo’ sformer testimony beread to thejury at the
penalty phase, where hearsay is admissible, for the purpose of establishing Garcia's
lesser culpability and substantial domination by Pardo. (T.2714-15, 2717-18, 2734)

The trial judge denied the request. (T. 2715, 2718)

12 § 921.141(6)(g), Fla. Stat. (1997).
13 § 921.141(6)(a), Fla. Stat. (1997).
14§ 921.141(6)(d), Fla. Stat. (1997).
15 § 921.141(6)(€), Fla. Stat. (1997).
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Riberatestified again at the penalty phase and claimed that Garciahad confided
to him that one of the victims had begged for his life while Garcialaughed and told
them not to worry. (T. 2744) Riberaaso testified that Garcia had boasted that “it
washisdeal” and hehad* planned to gointhereand takethedrugsandkill them.” (T.
2745)

Garcia addressed the jury and asked them to sentence him to death “because
itistheonly way that aproper Court will hear what youweren’t allowed to hear inthis
case.” (T.2746) Inresponseto thejudge sinquiry, Garciareiterated his desire not
to present mitigating evidence. (T. 2751-52)

Thetrial court instructed thejury on four aggravating circumstances: (1) prior
conviction of another capital felony; (2) robbery;'’ (3) pecuniary gain;*® and (4)
cold, calculated and premeditated (“CCP”).* (T. 2753-54) The court also gave an
anti-doubling instruction and read theentirelist of 8 statutory mitigating circumstances.
(T. 2755-56) Thejury recommended death by votes of 10 to 2 for Amador and 7 to
5for Alfonso. (T. 2760, S.R. 1-2)

At the Spencer® hearing, Garcia again confirmed his wish to present no

16§ 921.141(5)(b), Fla. Stat. (1997).

178 921.141(5)(d), Fla. Stat. (1997).

18 8 921.141(5)(f), Fla. Stat. (1997).

198 921.141(5)(i), Fla. Stat. (1997).

20 Spencer v. Sate, 615 So. 2d 688 (Fla. 1993).
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mitigating evidence. (T.2775-76) Prior to sentencing by the Judge, Garciaexercised
his right to allocution and recounted receiving a call from Pardo in 1986, asking for
Garciato help himfleeMiami. Garciasaid hewould never bethe sameafter learning
what Pardo had done but could not hurt him. (T. 2786) Garcia cooperated with
police, but when confronted with the choice of putting Pardo in the electric chair or
facing jail himself, he refused to testify against Pardo. (T. 2786-87) Referring to
Ribera svideotaped statements, Garciasaidit took 12 yearsfor thetruth to comeout,
but that, after two acquittals attributabl e to the videotaped statements, the court had
prevented their usein thiscase. Garciasaid the unfairness of the court’ s ruling had
made him afraid to take the stand and testify in hisown behalf. (T.2789) Findly,
Garciaexplainedthat, although he asked thejury to recommend death, hedid not want
to die, but rather wanted to be sure his case would go to a court “that knows the
history of thiscase” and that he “would trust [with] my lifeintheir hands.” (T. 2791)

On February 5, 1999, thetrial judge sentenced Garciato death. (T.2797-2802;
S.R. 1434-40) The judge found three aggravating circumstances. (1) prior capital
felony conviction for the contemporaneous homicides; (2) robbery and pecuniary gain
(merged) and (3) CCP. (S.R. 1435-37) The judge found that, because Garcia had
waived hisright to present mitigating evidence, therecord “isdevoid of any evidence
convincing thecourt of theexistence of any” mitigating circumstances. (S.R. 1437-38)
The judge listed the statutory mitigating circumstances but did not discuss the

mitigators defense counsel had proffered pursuant to Koon, supra.
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SUMMARY OF THE ARGUMENT

For 14 years, Mr. Garciahas maintained hisinnocence of theninehomicidesin
which hewasimplicated by Carlo Ribera. He hasbeen acquitted of five of them. Mr.
Garcia was convicted in this case because the trial court’s erroneous evidentiary
rulings precluded him from presenting hisdefensewhilesimultaneously alowing the
prosecution to bolster Ribera s credibility and improperly attack Garcia s character.

Firgt, thetrial court prevented the defensefromimpeaching Riberawith a1986
pre-polygraph interview that wasimproperly withheld by the state until after the case
was remanded for anew trial in 1990. Thetrial court ruled that the statements (1)
were part of a polygraph exam (although the defense did not seek to introduce the
results or anything that would suggest a polygraph was administered); (2) were not
under oath (though the statementswere not offered as substantive evidence); and (3)
did not directly concern the facts of the Amador/Alfonso killings (although the
statement contained Ribera's most detailed, untutored account of his relationships
with Garcia and Pardo and what he knew about the homicides). These prior
inconsi stent statementswould have contradicted the sel f-portrait Riberapresented to
thejury; betrayed his attempts to distance himself from Pardo; and showed that his
account of the Amador/Alfonso shooting had evolved considerably over time.

Thetrial court’ serror wascompounded by allowing thelead detectiveto bol ster
Ribera’s credibility by asserting that the police had investigated Ribera s story and

found him to be believable, when, in fact, the additional investigation of Ribera's
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credibility raised further doubts about his veracity. In closing argument, the
prosecutor repeated theimproper bolstering and misled thejury by asserting that the
defense had been given widelatitude to impeach Ribera. Because, asthe prosecution
conceded, Ribera's testimony was essential to the state's case, these errors
fundamentally undermined the reliability of the verdict.

Other prosecution witnesses were alowed to offer pregudicia hearsay and
opinion testimony that Amador distrusted and was afraid of Garcia and that others
alsodistrusted Garcia, had warned Amador to be careful of him, and suspected Garcia
of murdering Amador. Finally, the court refused to admit Pardo’ sformer testimony,
which exonerated Garcia, while alowing the state to introduce hearsay statementsin
Pardo’ s appointment calendar that tended to incriminate Garcia
Penalty Phase

Even though hearsay testimony isadmissibleat the penalty phase, thetrial court
would not allow the jury to consider Pardo’ s former testimony to establish statutory
or nonstatutory mitigating circumstances of Garcia's lesser participation and
domination by Pardo. Mr. Garcia waived the presentation of any other mitigating
evidence. Although defense counsel proffered several mitigating circumstancesthe
trial judge failed to consider any of them, erroneously finding that the record was
devoid of mitigating evidence.

The death penalty for the murder of Mario Amador must be vacated because

the 1988 jury returned a reasonable life recommendation that was improperly
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overridden by the trial judge, contrary to the state’s own advice. Although the
override issue was raised on direct appedl, it was not addressed by this Court when
it reversed the case for anew trial.

Findly, appellant submits that Florida's capital sentencing scheme is
unconstitutional becauseit failsto require notice of aggravating circumstances; does
not requirejury findingsregardingindividual aggravatorsor death eligibility; doesnot
requirejury unanimity; and improperly shiftsthe burdens of proof and persuasion to

the defense.
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I

THE TRIAL COURT ERRED BY REFUSING TO ALLOW

APPELLANT TO IMPEACH THE STATE'SKEY WITNESSWITH

HIS PRIOR INCONSISTENT STATEMENTS, IN VIOLATION OF

AMENDMENTSVI AND X1V TOTHEU.S. CONSTITUTION AND

ARTICLE I, SECTION 16 OF THE FLORIDA CONSTITUTION.

The trial court violated Mr. Garcia's right under the state and federal
constitutions to cross-examine the state’' s key witness, Carlo Ribera, by prohibiting
the defense from impeaching Riberawith prior inconsistent statementshe madeina
videotaped, pre-polygraph interview with the Hialeah Police Department.? The
videotaped statements which materially contradicted Ribera's testimony at Mr.
Garcia's 1988 trial, were not disclosed by the state until after the case had been
remanded for anew trial in 1990. The videotaped statements contradict theimage of
Riberapresented in histestimony asadutiful family manwho associated with Garcia
and Pardo in the hope they would help him out of crushing financial distress by
including himinadrug deal. Thevideotaped statementsalso belie Ribera sattempts
to distance himself from Pardo and rai setroubling questionsabout theevolution of his

detailed description of the Amador/Alfonso shootings.

Asthestate acknowledged bel ow, Ribera stestimony wascentral to their case.

“'The approximately eight-hour interview precedes a series of polygraph
examinationsthat occur at the end of thetape; otherwise, thereisabrief discussion of
polygraph proceduresat the beginning of theinterview and sporadic mentionsduring
the interview. (S.R. 649-51, 635-63, 497, 501-36, 452-71) None of the excerpts
offered by the defense showed Riberahooked up to amachine or referred in any way
to the test or itsresults. See Court Exhibits 1-43.
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(T. 2593-95, 2599, 2605-06, 2608, 2611-12) When the predecessor judge, Amy Dean,
allowed the defense to use the videotaped statements to impeach Ribera during
Garcia strial for themurder of Michael Millot, Mr. Garciawasacquitted. Inthetria
for the Alvero/Ricard murders, the state el ected not to call Riberarather than havehim
face impeachment, and Mr. Garcia was again acquitted.

Duringtheinstant trial for the Amador/Alfonso murders, however, Judge Bagley
reversed Judge Dean’ sruling and precluded any use of the videotaped statementsfor
impeachment because they (1) “were taken in preparation and in the course of a
polygraph examination”?? (2) were not made under oath; and (3) did not specifically
concern Ribera sfactual account of the Amador/Alfonso homicides. (T. 2225, 2236-
37, 2492) Each of these groundsis legally erroneous.

A. THERIGHT TO CONFRONT WITNESSESISVITAL TO
THE TRUTH-SEEKING FUNCTION OF THE TRIAL

This Court hasemphasized that “[t]he right of cross-examinationismorethan
a desirable rule of trial procedure. It is implicit in the constitutional right of
confrontation and helps assure the ‘accuracy of the truth-determining process.’”
Conner v. Sate, 748 So. 2d 950, (Fla. 1999) (quoting Chambersv. Mississippi, 410
U.S. 284, 295 (1973)), cert. denied, 120 S.Ct. 2719 (2000); accord Pointer v. Texas,
380 U.S. 400, 404 (1965). Cross-examinationisvital to thetruth-seeking function of

thetrial becauseitisthe* principal meansby which the believability of awitnessand

22Judge Bagley said that hereviewed the 338 pagesof transcript intheir entirety,
and scanned tapes 3, 4 and 5 on fast forward during lunch break. (T. 2225)
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thetruth of histestimony aretested.” Davisv. Alaska, 415 U.S. 308, 316 (1974). To
thisend, “the cross-examiner hastraditionally been allowed” not only “to delve into
thewitness story to test the witness perceptionsand memory,” but also “to impeach,
I.e., discredit, thewitness.” Id. The“maost common method of impeachment” isto
“show[ ] that awitness has made astatement prior to thetrial that isinconsistent with
the testimony of the witness at the trial.” C. W. EHRHARDT, FLORIDA EVIDENCE §
608.4, at 445 (2000 ed.). Thetrial court thus prevented the defense from using the
most traditional means to test Ribera s believability and the truth of his testimony.

B. PRE-POLYGRAPH STATEMENTSARE ADMISSIBLE
FOR IMPEACHMENT.

The trial court’s ruling that the videotaped statements could not be used for
impeachment because they were made in connection with the administration of a
polygraph examispatently incorrect. (T.2236) Thelaw isclear that only theresults
of polygraph examinationsareinadmissible; not al statementsmadein connectionwith
theexamination. AsthisCourt hasexplained, “[t]he established rulethat neither the
result of apolygraph examination nor any allusion to such an examinationtoimply a
certain result isadmissible or proper, doesnot, in our view, label the polygraph atree
whose every fruit is forbidden.” Hostzclaw v. Sate, 351 So. 2d 970, 971 (Fla
1977)(internal citations omitted) (quoting Johnson v. State, 166 So.2d 798 (Fla. 2d
DCA 1964)). Accordingly, statements made to police before, after, and sometimes
during a polygraph exam are admissible. See Johnson v. State, 660 So. 2d 637, 642
(Fla. 1995); Keen v. State, 456 So. 2d 571 (Fla. 2d DCA 1984); Hostzclaw, 351 So.
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2d at 972; seealso Wyrick v. Fields, 459 U.S. 42, 48 n* (1982); Stevensv. Sate. 419
So. 2d 1058, 1062 (Fla. 1982).

Moreover, noneof thepoliciesserved by excluding polygraphresultsareserved
by excluding statements made to an examiner from use as impeachment.?® The
reasons for excluding polygraph results are “ensuring that only reliable evidence is
introduced at trial, preserving thejury’ srolein determining credibility, and avoiding
litigationthat iscollateral to the primary purposeof thetrial.” United Satesv. Scheffer,
523 U.S. 303, 309 (1998). Immunizing a witness from impeachment with a prior
inconsistent statement merely because the statement was made to a polygraph
examiner does precisely the opposite. It encourages the introduction of unreliable
evidence becausethewitnesstestifiesfree from thethreat of impeachment with prior
inconsistent statements; undermines the jury’s role in determining credibility by
withholding information critically relevant to that determination; and “calls into
guestion the ultimateintegrity of thefact-finding process.” See Conner, 748 So. 2d at
955 (quoting Chambers, 410U.S. at 295)); cf. Harrisv. New York, 401 U.S. 222, 226
(1971) (criminal defendant may not “pervert[ ]” the“shield provided by Miranda. .
. into a license to use perjury . . . free from the risk of confrontation with prior

inconsistent utterances.”)

“Thetrial judge explained that “ statements that were taken in preparation . . .
of a polygraph examination . . . are inadmissible due to it is (sic) unreliable as
determined by the Courts in the State of Florida and the Federal Courts and are not
permitted.” (T. 2236)
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C. PRIORINCONSISTENT STATEMENTSUSED FOR
IMPEACHMENT NEED NOT BE UNDER OATH.

Judge Bagley’ ssecond ground for prohibiting use of the videotaped statements
is equally erroneous.®* It is well-established that “[t]here is no requirement that
Impeaching prior statementsbemade under oath.” C. EHRHARDT, FLORIDA EVIDENCE
§608.4 (2000 ed.); Williams v. Sate, 472 So. 2d 1350, 1352 (Fla. 2d DCA 1985);
Mazzarav. Sate, 437 So. 2d 716, 718 (Fla. 1st DCA 1983). Anoathisrequired for
a prior inconsistent statement to be admissible only if the statement is offered as
substantive evidenceunder the hearsay exception of section 90.801(2)(a) of the Florida
Evidence Code, but prior inconsistent statements used for impeachment are not
hearsay and need not satisfy the requirements of section 90.801(2)(a). See
EHRHARDT, supra, 8 608.4, at 445-46 & n.2. Ribera’ s prior statements were being
offered solely for impeachment, not as substantive evidence.

D. RIBERA’'SPRIOR INCONSISTENT STATEMENTSWERE
RELEVANT IMPEACHMENT, ESSENTIAL TO THE
JURY’SASSESSMENT OF HISCREDIBILITY.

Thetrial court also erred in concluding that the statements could not be used

because they did not concern Ribera's specific factual account of the

Amador/Alfonso shootings. Thetria court’ sruling violatestheelementary evidentiary

*The predecessor judge, Amy Dean, found that Ribera was under oath,
because he was sworn when he gave his audiotaped statement from 10:40 p.m. on
May 5thto 1:10 am. on May 6th, and Riberaregarded the videotaped interview that
began shortly before 3:53 a.m. asacontinuation of hisearlier statementsto the same
police department. (S.R. 1231-34) Whether Ribera was under oath is, however,
irrelevant, for the reasons set forth above.
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principle that “the credibility of the witness is always a proper subject of
cross-examination.” Chandler v. Sate, 702 So. 2d 186, 195-96 (Fla. 1997) (quoting
CHARLESW. EHRHARDT, FLORIDA EVIDENCE §608.1 at 385 (1997 ed.)). Asthestate
acknowledged in closing argument, its case depended on Ribera s testimony and
hencehiscredibility. (T. 2593, 2595, 2599, 2605-06, 2608, 2611-12) In such cases,
“[i]t is well established that . . . great latitude is generally permitted in the
cross-examination of aprosecution witnessin order to test hiscredibility, especially
asto any prior inconsistent statement which could be used in an effort to impeach
him.” Jennings v. United Sates, 364 F.2d 513, 515 (10th Cir. 1966) (emphasis
added); see also Powell v. Foxman, 528 So.2d 91, 91-92 (Fla. 5" DCA 1988);
Mendez v. Sate, 412 So. 2d 965, 966 (Fla. 2d DCA 1982). Accordingly, “limiting
cross-examinationinamanner that precludesrel evant and important factsbearing on
the trustworthiness of testimony constitutes error, especialy when the
cross-examination isdirected at awitnessfor the prosecution.” Sandersv. Sate, 707
So. 2d 664, 667 (Fla. 1998).

As defense counsdl attempted to explain, there were significant areas of
impeachment, in addition to the specific facts of the Amador/Alfonso homicides, to
which thevideotaped statementswerecriticaly relevant. (T. 2230, 2232) Specifically,
the contrast between Ribera s trial testimony and the videotaped statements would
have shown that Riberawas a highly unreliable and malleable witness, whose own

involvement in the offenses was quite possibly far greater than he let on.
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Ribera’s Presentation of Self

First, Ribera's self-portrait was altered dramatically to make him more
sympathetic to ajury, by depicting his relationship with Pardo and Garcia as one of
afearful supplicant, and themotivationfor hisinvolvement with them asoverwhelming
family financial obligations.

In histrial testimony, Riberaclaimed that Garciawasasuccessful drug dealer,
who spent money lavishly and boasted of buying atrailer for his mother with drug
money. (T.2222; 1988 T. 2197) Ribera, on the other hand, was unemployed and
“drowning” indebt, because hiswifewasill andinthehospital. (1988 T. 2189-90; T.
2171) BecauseRiberasaw drug dealing as“theonly way out” of hisfinancial distress,
he pleaded with Garciato beincludedinadrugdeal. (1988 T.2191; T.2174) Ribera
denied that he was involved in the drug business with Nelson Estrada, the owner of
Rainbow Video. (T. 2204)

In hisvideotaped statement, Ribera presents himself asabig shot, well-heel ed,
andinapositiontoaid Pardo and Garcia. Riberasaidthat another drug dealer, Sergio
Godoy, asked Ribera and Nelson Estrada to help Pardo and Garcia because they
needed money. (S.R. 572, 669-70, 673-74) Although Riberainitially denied that
Estradawasinvolved inthe drug business (S.R. 670), he subsequently admitted that
Estradawas a drug dealer and he and Riberadid try to help Pardo and Garciain the
drug business. (S.R. 583-85) Riberaalso said that Garcia’ s money problems were

so severethat he (Garcia) was about to lose histrailer and wanted Riberaand Estrada
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to hirehim at thevideo store. (S.R.572) Riberafurther clamed that he had loaned
Garcia$1,000 to make improvementsto his mother’ strailer. ( S.R. 591-92) Ribera
said hehad savingsfromalucrativejob, fromwhich hewasstill receiving commission
checks. (S.R. 591-92, 655) Riberaalso said that Garcia had asked him for backing
to sell produce like Garcia's father. (S.R. 675-76, 573-74, 442) Findly, in the
videotaped statements, Riberaexplained that heand hiswifewere planning to separate
and he had a girlfriend on the side. (S.R. 733-34, 594)

At trial, Ribera presented himself asafearful victim of Pardo and Garcia. He
testified specifically that he went to police because “Rolando Garcia came to my
house and told me hewouldkill my family andkill me.” (T.2290) Ribera svulnerable
Image was underscored by tearful outbreaks on the stand. (T. 2572, 1988 T. 2211)
On the videotapes, when one would expect Riberato be most shaken and fearful, he
Is matter-of-fact, evasive, and self-important. Far from being fearful, he boasts that
no one threatens him, and denies that he came to police because he was afraid of
Garciaand Pardo. (S.R 621, 711) He also denied that Pardo and Garcia made him
nervous because of the things they were involved in, claiming that he didn’t know

much about them anyway. (S.R. 709)%

*®Ribera was not uniformly boastful. Elsewhere on the tape, he gave three
different versionsof asingleepisode during which hewaspurportedly threatened first
by phoneand theninperson: (1) Garciaand Pardo called and threatened to send two
men over tokill him, then Garciacalled and both Pardo and Garciacameto hishouse
where Ribera confronted them with |oaded weapons (S.R. 702-04); (2) Pardo called
and Garciacameto Ribera shousewith“an Italian girl” but Garciabacked off when
Riberathreatened him with a shotgun ( S.R. 558-59); and (3) Garciacalled and then
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Ribera’'s Relationship with Pardo

Second, Riberaattemptedin histrial testimony to distance himself from Pardo.
Heinsisted that hewasnot “close” to Pardo and, indeed, had not even spoken to him
before March 1986 — two months after the Amador/Alfonso homicides (T. 2172,
2219, 2253, 2284-85); had at most a passing acquaintance with Pardo’s wife and
daughter (T. 2222-23); and |earned everything heknew about Pardo’ sidiosyncracies
from Garcia(T. 2284-85). Atthe1988trial, Riberadenied sayingthat hesaw Pardo’s
seven year old daughter shoot an Uzi, claiming that he was merely reporting what
Garcia and Pardo told him and that the transcript of his audiotaped statement to the
Hial eah police, which suggested otherwise, wasmistaken.?® (1988 T. 2315-16, 2339-
40)

On the videotape, however, Ribera says he has “gone, you know, horseback
riding, thingslikethat” with Pardo’ sfamily and Pardo’ sdaughter “knowshow touse
anUzi ....I| have seen what that little girl can do and sheisonly seven.” ( S.R. 597)
Riberaalso claimed to have learned that Mrs. Pardo “murders people also,” and that
she stole AIDS-tainted blood from her hospital job, which Pardo injected into his

bullets. ( S.R. 597, 432)

cameover ( S.R. 561).

*Riberainsisted that the transcript could not be accurate since it “ came off a
tape recording. Maybe possibly some of these answers and questions | didn’t give
because there was 12 peoplein that room.” (1988 T. 2339) “[T]here’salot of itin
there, from what you are asking me and telling me, from the examplesyou are asking
me, | did not say.” (1988 T. 2340)
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Ribera’ sobservations, volunteeredin hisinitial statement to police, thussuggest
either a much more intimate familiarity with Pardo and his family than Ribera
acknowledged at trial, or apenchant for exaggeration — either of which would have
significantly undermined his credibility.

The Evolution of Ribera’s Description of the Amador/Alfonso Murders

Third, thevideotaped statementswoul d have shown that Ribera sstory evolved
significantly over time, from apparently limited knowledge of the Amador/Alfonso
shootings to details so vivid that one could conclude he must have been present.
Riberatestified that hewent to Hialeah police headquarterson May 5, 1986, wherehe
told Hialeah and Metro Dade police officers the truth about “everything,” including
what Garciaand Pardo told him about the Amador/Alfonso shooting. (T. 2189, 2292)
In his untutored videotaped statement, however Ribera said very little about the
Amador/Alfonso shooting. He said only that “they” told himto “read thisarticle and
that they killed two peoplein Fontainbleu”# and said that he knew about the murder
of “thisguy named Mario.”?® ( S.R. 603, 694) Riberaapparently did not know that
two .22 guns had been used until a police officer told him that a second .22 was

registered to Pardo. (S.R. 693-94)

*'This reference is ambiguous, because the Robledo/Ledo homicide also
occurred in the Fountainbleu neighborhood. (S.R. 408-09)

%8| n the audiotaped statement under the pseudonym “number 13,” Riberasaid
only that he “saw the clip of aman named Mario. | don’t remember hisname. . . |
think heis brother of Luis Robelco.” (S.R. 1633)
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Ribera's origina statements to police do not include any of the vivid detail
added in histrial testimony — how Garciapurportedly bragged that he had set up the
deal; how Amador looked pleased at what he thought was a briefcase full of money;
how Amador went to get the drugs; how Alfonso ran when Pardo pulled hisgun; how
Garciasupposedly laughed when the two men begged for their lives; how Garciaand
Pardo -- each using .22 caliber Rugers -- shot Amador and Alfonso asthey lay on the
floor; and how Pardo and Garciashowed Riberathe diary and Garciaremarked “this
... could get usinto alot of trouble.” (T.2176-83, 2268-69, 2274)

The very absence of detall about the Amador/Alfonso murders in the
videotaped statementsisrelevant impeachment evidence. See Sanjurjov. Sate, 736
So. 2d 1263 (Fla. 4th DCA 1999) (defense should have been allowed to impeach
victim with omissions from prior statements).

Thevideotaped statement isalso rifewithinternal inconsistencies. For example,
Riberafirst told theinterviewer that Pardo wasthekiller and Garciathe“brains’ of the
operation, thenlater said exactly the opposite, prompting theinterviewer to admonish
Riberato tell the truth. (S.R. 688, 566) In fact, the interviewer, exasperated with
Ribera’ sinconsistencies, admonished himrepeatedly totell thetruth. (S.R. 671, 674,
710, 567-71, 575-80, 616-19) “If a police officer” had doubts about Ribera's
credibility, “ajuror would have, t00.”# See Kyles v. Whitley, 514 U.S. 419, 448
(1995).

»The defense was not seeking to have the officer’ s comments admitted.
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The impeachment evidence would have substantially undermined Ribera's
credibility and bolstered the defense theory that police made an unholy alliance with
Ribera to secure his testimony against Pardo and Garcia, without adequately
Investigating the possibility that he was complicit in, or an actual perpetrator of, the
murders. See Kyles, 514 U.S. at 446-47 (prior inconsistent statements of key state
witnessesand informant were material under Bradyv. Maryland, 373 U.S. 83 (1963)
and United Sates v. Bagley, 473 U.S. 667 (1985) where statements would have
undermined credibility of statewitnessesand bol stered defensetheory that informant
was actual perpetrator). Thejury would also “ have been troubled by the adjustments
to” Ribera' s*“original story” to more closely fit the state’ stheory of the case, raising
an implication of coaching. Id. at 443 & n.14.

The defense theory was supported by several things, in addition to the
impeachment evidence: While Detective Merrittinsisted that Ribera’ sstory had been
“verified”, he could not recall whether they had bothered to check Ribera' s prints
against those found at the crime scene or shown his photo to witnesses at the
apartment complex who had seen a bearded Latin male there on the night of the
murder. (T. 2287, 2383-85) The fictitious address on the gun purchase forms was
very closeto Ribera sown childhood address. (T. 2216-17; S.R. 1066, 1068, 1070-
71, 1073-75, 1077, 1079-84) Even the polygraph examinations, to which Merritt
adverted, wereinconclusive at best asto the credibility of Ribera sstory and hisown

involvement. (S.R. 516, 519, 1447-48)
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Ribera’ svideotaped statement isal so hislast untutored statement. When Ribera
was cross-examined in 1988, about inconsi stencies with hisaudiotaped statement to
Hialeah police, he claimed he was confused and the transcript inaccurate. 1n case of
doubt, he said, “go to when | sat with Sgt. MacArthur, you will see that that’s how |
saidit.” (1988 T. 2337) Finadly, policedelayed arresting Garciafor over two weeks,
whileRiberawasinterviewed by MacArthur. Garciawasarrested only after herefused
totestify against Pardo. (1988 T. 2786-87) Itisthusquitepossiblethat thepolicedid
continue to have grave doubts about Ribera’s credibility but had no choice but to
embrace him when Garcia refused to testify against Pardo.

n—_—

When the trial court prevents the defense from using relevant impeachment
evidenceagainst the state’ skey witness, in acasethat turnsprimarily on that witness
credibility, reversal isrequired. See Washington v. Sate, 737 So.2d 1208, 1218-19
(Fla. 1st DCA 1999) (restrictions on cross-examination about defense theory that
witness may have committed the crime); Howell v. Sate, 667 So. 2d 869, 870 (Fla.
1st DCA 1996) (refusal to allow defense to impeach state’' s key witness with prior
inconsistent statements); Clark v. State, 567 So. 2d 1070, 1071 (Fla. 3d DCA
1990)(refusal to allow impeachment of witness with evidence of prior fabrication);
Williamsv. Sate, 472 So. 2d 1350, 1352 (Fla. 2d DCA 1985) (same); Kelly v. Sate,
425 So. 2d 81, 83-84 (Fla. 2d DCA 1982) (refusal to allow cross-examination of

state’ s star witness regarding possible bias); Mendez v. State, 412 So. 2d 965, 966
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(Fla. 2d DCA 1982) (refusal to all ow defense cross-examination into possible motive
for state’' s key witnessto lie).

The evidence of harm is particularly compelling in this case, as Garcia was
acquitted both when the defense was allowed to use the videotaped statements to
impeach Riberaand when the state did not call Riberato testify. (R. 366-69, S.R.
1619, 1621) Cf. Kyles, 514 U.S. at 455 (jury’ sinability toreach verdict at defendant’ s
first trial “provides strong reason to believe the significant errorsthat occurred at the
second trial were prejudicial.”) (Stevens, J., concurring). In the Millot case, the
defense used the videotaped statements for impeachment to devastating effect. The
videotaped statements contradicted Ribera s claim to have minimal familiarity with
Pardo and his family (S.R. 1255, 1257, 1330-32); showed that he changed his
description of the car used to dispose of Millot’ sbody to conformto aMirimar police
department report (S.R. 1281-84); showed that he had falsely claimed to have seen a
photo of Millot’s body (S.R. 1277-78, 1327); and contradicted his denia of a
romantic rel ationship with the one other witnesswho corroborated histestimony (S.R.
1299-1305, 1312, 1322-26). Thejury voted to acquit. (S.R. 1616, 1619)

In this case, having successfully prevented the defense from using the most
damaging impeachment evidence against Ribera, the prosecutor argued in closing:
The defensein this case had every opportunity to devel op anything that
they thought would be of use to them in their case. And that is part of
our amazing system. That the defendant has a chance to sit in the
courtroom with his accusersand the defense attor ney hasthe chanceto
ask whatever the Court saysisappropriate area for crossexamination.

And nothing in this case devel oped that Carlos Ribera was lying, that
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Carlos Riberareceived any benefit for coming into court or that he sat

there and made up things against thisdefendant, becausefor somereason

he was protecting himself in the future.
(T.2595) Thejurorsin this case asked to have Ribera s testimony read back, but
unlikeintheMillot case, it did not include the devastating impeachment with Ribera’ s
own prior inconsistent statements. (T. 2664, 2674, 2689-90) Thisjury — having been
led to believe that the defense had presented al evidence relevant to Ribera's
credibility — voted to convict. Under these circumstances, this Court “cannot say
beyond a reasonable doubt” that the trial court’s improper restriction of the
cross-examination of Carlo Ribera*“did not affect theverdict.” Statev. DiGuilio, 491
$0.2d 1129, 1138 (Fla.1986). Mr. Garciaisentitledtoanewtrial at whichthejury will
actually be alowed to hear all the evidence relevant to Ribera s credibility.

Il.

THE TRIAL COURT ERRED BY ALLOWING THE LEAD

DETECTIVEAND THEPROSECUTOR TOIMPROPERLY VOUCH

FOR THE CREDIBILITY OF THE STATE'S KEY WITNESS IN

VIOLATION OF APPELLANT'S RIGHT TO A FAIR TRIAL

UNDER AMENDMENTS VI AND XIV OF THE U.S.

CONSTITUTION AND ARTICLE I, SECTIONS9 AND 16 OF THE

FLORIDA CONSTITUTION.

The lead detective in the case was allowed to bolster Ribera s testimony by
asserting that the police had thoroughly investigated hisclaimsand determined hewas
tellingthetruth. Theprosecutor, over defense objection, relied heavily and expanded

on Merritt’ stestimony in closing argument to further bolster Ribera scredibility. The

state’ s conduct was improper, misleading, and harmful in acase that turned entirely
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on Ribera's credibility.

On cross-examination of the lead detective, W.D. Merritt,* defense counsel
asked what the police had done to determine whether Ribera was at Amador’s
apartment complex on the night of the murders. (T. 2379-80) Merritt responded by
volunteering,

There was no indication talking to people about the information. Mr.

Ribera was aso interviewed at length by Hialeah and by us. That

information that he gave us was verified to the extent that we did not

believe that he wasinvolved. Heindicated he was not involved and we

had even made atrip to Tampato verify information.
(T.2380) Defensecounsel objectedinasidebar that thewitnesswas* baiting” him by
referring to atrip to Tampawhere Riberawas polygraphed. (T.2380) Merritt was
admonished not to refer in front of the jury to any polygraph examination or to the
other homicides. (T. 2381) Nevertheless, when defense counsel again questioned
Merritt about whether the police had verified Ribera sstory by “going to the physical
evidence,” Merritt responded, “I think there is different ways of verifyingit.” (T.
2384)

In closing argument, the prosecutor not only relied on Merritt’ stestimony, she

embellished it:

[A]ll of the evidence that the police later uncovered say Ribera is
believable, histestimony isto be believed.

(T. 2611-12)

OMerritt was originaly in charge of the case, until MacArthur took over, and
resumed that responsibility after MacArthur was arrested. (T. 958)
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| ask youto recall the Detective Merritt'stestimony. Mr. Diaz asked him
many times what it was that happened when Mr. Ribera went to the
police and what the police did. And Merritt said over and over and
over again, " we checked him out."

MR. DIAZ: Objection.

THE COURT: Overruled.

MRS. WEINTRAUB: " We verified whatever he told us. We didn't
know this guy. He came in and told us about these two murders.
We checked and we checked and we checked."

(T. 2621)

Both Merritt’ stestimony and the prosecutor’ sclosing argument weretext-book
examples of “improper vouching,” which “occurs when the prosecution places the
prestige of the government behind the witness or indicates that information not
presented to the jury supports the witness' testimony.” May v. Sate, 600 So. 2d
1266, 1269 (Fla. 5th DCA 1992) (citing United Statesv. Roberts, 618 F.2d 530 (9th
Cir.1980), cert. denied, 452 U.S. 942 (1981)).** ThisCourt haswarned that thistype
of bolstering is particularly “pernicious,” because:

Thepower and force of the government tend to impart animplicit stamp

of believability to what the prosecutor says. That same power and force

allow him with a minimum of words, to impress on the jury that the

government's vast investigatory network, apart from the orderly

machinery of the trial, knows that the accused is guilty or has
non-judicially reached conclusionson relevant factswhich tend to show

heis guilty.

Ruizv. Sate, 743 So. 2d 1, 4 (Fla. 1999) (quoting United Satesv. Garza, 608 F.2d

#Seealso Tinglev. State, 536 So.2d 202 (Fla.1988) (onewitness cannot vouch
for another’ scredibility); accord Norrisv. Sate, 525 So.2d 998 (Fla. 5th DCA 1988);
Bowlesv. Sate, 381 So.2d 326 (Fla. 5th DCA 1980) (“itisan invasion of thejury's
exclusive province for one witness to offer his personal view on the credibility of a
fellow witness.”)
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659, 662-62 (5th Cir.1979) and Hall v. United Sates, 419 F.2d 582, 583-84 (5th
Cir.1969)).%

The state here did precisely what was forbidden. Merritt suggested that the
police had thoroughly investigated Ribera, verified hisassertions, and determined that
he was telling the truth. Courts have recognized that such bolstering of awitness
credibility “especially by apolice officer, could well . . . result[ ] in amiscarriage of
justice.” SeeQuilesv. Sate, 523 So. 2d 1261, 1264 (Fla. 2d DCA 1988). Inclosing
argument, the prosecutor even more explicitly invoked “[t]he power and force of the
government” and “the government'svast investigatory network,” Ruiz, 743 So. 2d at
4, by repeatedly insisting that the police had “checked and . . . checked and . . .
checked” Ribera sstory. Thisimproperly bolstered Ribera scredibility by referring
to mattersoutside therecord. See, e.g., McLellanv. Sate, 696 So. 2d 928, 930 (Fla.
2d DCA 1997); Baldezv. Sate, 679 So. 2d 825, 826 (Fla. 4th DCA 1996). Theclear
implication of thisargument wasthat thejury need not betroubled by questions about
Ribera scredibility, since the state had access to additional information — to which
the jury was not privy — that confirmed his veracity.

Thebolstering of Ribera stestimony was particularly “pernicious,” Ruiz, 734

So. 2d at 4, because it was grossly misleading. As far as checking Ribera' s story,

3“1t is improper to bolster a witness' testimony by vouching for his or her
credibility.” Gorby v. Sate, 630 So.2d 544, 547 (Fla.1993); see also Szuba v. State,
749 So. 2d 551, 553 (Fla. 2d DCA 2000); May v. Sate, 600 So.2d 1266 (Fla. 5th
DCA 1992); Boatwright v. Sate, 452 So. 2d 666 (Fla. 4th DCA 1984).
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Detective Merritt could not recall whether the police had bothered to check Ribera's

prints against those found at the crime scene or whether they had shown his photo to

witnessesat Amador’ sapartment complex who saw abearded L atin maleonthenight

of themurder. (T.2383-84) Moreover, asthe prosecutor well knew, the defense had

been precluded from using extensive impeachment evidence against Ribera —

evidence which had been sufficient to convince an earlier jury to acquit Garcia of a

related charge that also hinged on Ribera s testimony.

Finaly, eventhe polygraph examination hinted at in Merritt’ stestimony did not

confirm Ribera's credibility. To the contrary, the results of the Tampa polygraph

examination were inconclusive as to Ribera s answers to these six questions:

»

v

Have you personally participated with Manny Pardo or Rolando Garcia
in killing anyone (Answer - No);

... [H]ave you been with Manny Pardo or Rolando Garcia when they
killed or attempted to kill anyone? (Answer - No);

Did Manny Pardo and Rolando Garciatell you they had killed numerous
people? (Answer - Yes);

Did Manny Pardo and Rolando Garciashow you picturesand newspaper
clippings about people whom they claimed to have killed? (Answer -
Yes);

Did Manny Pardo and Rolando Garciaactually show you guns, silencers,
an M 16, atorpedo launcher and other weapons while at Pardo’ shome?
(Answer - Yes); and

Were you truthful to the best of your ability in your statements to
Detective MacArthur (Answer - Yes).

(S.R. 1447-48) The examiner attributed Ribera s poor performance to the residual
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effectsof “ several prescribed medications’ he had beentaking until two or three days
before the examination. (S.R. 1448)

Ribera had denied taking any such medication two weeks earlier when he
underwent apolygraph examination at the Hial eah Police Department onMay 6 and 7,
1986. (S.R.658) That session similarly failed to confirm Ribera scredibility. The
interviewer wasopenly incredulousof many of Ribera sclaims, challenged himonhis
numerousinconsi stenciesand admonished him repeatedly totell thetruth. (S.R. 671,
674,710,567-71,575-80, 616-19) Riberaapparently flunked thefirst test regarding his
involvement inthe M usaand Quinterashootings. Theexaminer informed Riberathat,
“[t]hesequestionsarekillingyou.” (516) Ribera had“abigresponseto” thequestion
whether hewasphysically involved inthemurdersof Musaand Quintera. (519) Only
after the examiner assured Riberahe “would give [the test] asmany tries aswe need
to just so you can pass the test,” sent him home to sleep, and tested Ribera several
more times, was he deemed to have passed. ( 526, 472) Thus, far from confirming
Ribera s credibility, the extra record “checking” should have given police more
concern about Ribera s veracity.

When awitness' credibility is pivotal to the outcome of the case, as Ribera's
was here, improper bolstering of thewitness' testimony isreversibleerror. See Ruiz,
743 So. 2d at *5 (prosecutor’s bolstering of state witnesses, in “hotly contested
credibility battle’); Szuba, 749 So. 2d at 553 (Detective improperly bolstered critical

witnesses' credibility and masked inconsistenciesintheir testimony); McLellan, 696
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So. 2d at 930 (prosecutor characterized doctor’ stestimony in child sexual abuse case
asvouching for victim’' sveracity); Quiles, 523 So. 2d at 1264 ( bolstering of critical
witness' testimony by police officer).

In this case, the bolstering was all the more egregious because it was
disingenuous and misleading, and fundamentally undermined the reliability of the
verdict.

[1.

THETRIAL COURT' SREFUSALTOADMIT THEEXCULPATORY

TESTIMONY OF MANUEL PARDO DEPRIVED APPELLANT OF

HISRIGHT TOPRESENT A DEFENSEAND TOA FAIRTRIAL, IN

VIOLATION OF AMENDMENTS VI AND XIV OF THE U.S.

CONSTITUTION AND ARTICLE I, SECTIONS9 AND 16 OF THE

FLORIDA CONSTITUTION.

The trial court improperly refused to allow Garcia to present the former
testimony of hisco-defendant, Manuel Pardo, in which Pardo asserted that Garciawas
not involved“inany murder” with him and |earned what Pardo had doneonly after the
fact. (S.R.226) Thetrial judgeincorrectly ruled that Pardo’ stestimony from his 1988
trial was not admissible under the former testimony exception to the hearsay rule
because the state did not have an opportunity and similar motive to cross-examine
Pardo at Pardo’s own trial. Pardo’s testimony would also have been admissible as
astatement against interest. Thetrial court’ srefusal to admit thiscritical excul patory
evidenceviolated Mr. Garcia sright to present adefense. See Washington v. Texas,
388 U.S. 14, 22-23 (1967) (rule disqualifying alleged accomplice from testifying on
defendant’ s behalf violated Sixth Amendment right to present a defense).
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A. PARDO’'S STATEMENTS EXONERATING GARCIA
SHOULD HAVE BEEN ADMITTED UNDER THE
FORMER TESTIMONY EXCEPTION TO THE
HEARSAY RULE.
Section 90.804(2)(a), Florida Statutes (1997), provides an exception to the
hearsay rule, when the declarant is unavailable, for:
Testimony given asawitnessat another hearing of thesameor adifferent
proceeding . . . if the party against whom the testimony is now offered
... had an opportunity and similar motive to develop the testimony by
direct, cross, or redirect examination.
Therewas no disputethat Pardo, having invoked the Fifth Amendment (T. 755, 789,
875-76, 1008) was unavailable. See Colina v. Sate, 634 So. 2d 1077, 1081 (Fla.
1994). Nor wasthereany disputethat Pardo’ s1988trial constituted “ another hearing”
within the meaning of section 90.804(2)(a). Thestatedid object, however, thatit did
not have an opportunity and similar motive to cross examine Pardo at his own trial
becausethe state wasinterested only inrebutting Pardo’ sinsanity defenseand had “no
basis for developing whether one or two people committed murder.” (T. 856-57,
1876-77). Thetrial judgeexcluded Pardo’ sformer testimony, finding that (1) Garcia
was not a party to Pardo’ strial and (2) that the state did not have “an opportunity to
delve (sic) this testimony simply because that was not the focus to try somehow to
find out about the involvement of Mr. Garcia.” (T. 866, 1878)
Asan initial matter, the trial judge was wrong to suggest that Pardo’ s former

testimony was inadmissible because Mr. Garciawas not a party to Pardo’strial. As

defense counsel pointed out (T.859), the rule provides that it is “the party against
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whom thetestimony isnow offered” — in this case, the state— who must have been
aparty intheprior proceeding. 890.804(2)(a), Fla. Stat. (1997) (emphasisadded); see
also Thompsonv. State, 619 So. 2d 261, 265 (Fla. 1993). To the extent that thetrial
court conflated the “party” requirement with the “opportunity and similar motive’
requirements, the ruling was still incorrect.

1. The State Had Ample Opportunity to Cross-examine Pardo
about Garcia'sInvolvement in the Murders.

In Thompson, this Court explained that, in order to admit previous testimony,
“al that is required is that the party have an opportunity at the prior proceeding to
cross-examine the witness.” 619 So. 2d at 265 (emphasisin original). Thereisno
requirement that counsel actually take advantage of that opportunity, nor isthere any
requirement that the cross-examination be extensive. Seeid.

In this case, the prosecutor argued specifically that her co-counsel at Pardo’s
trial “chose not to pursue’ further questions about Garcia sinvolvement, not that he
wasinany way restricted fromdoing so. (T.859) TheEleventh Circuit hasheld that,
“as a generad rule, a party’s decision to limit cross-examination . . . is a strategic
choice and does not preclude his adversary’s use of the [testimony] at a subsequent
proceeding.” Hendrixv. Raybestos-Manhattan, Inc., 776 F.2d 1492, 1506 (11th Cir.
1985). Indeed, the* requirements of section 90.804(2)(a) havebeen satisfied” if “the
opportunity [for cross examination] existed but was waived.” Ehrhardt, supra, 8§
804.2, at 812. The opportunity requirement was satisfied in this case.

2. Contrary To The Trial Court’sRuling, The State Did Have
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A Similar Motiveln ItsCross-Examination At Pardo’sTrial.

The state' s central argument below wasthat it did not have asimilar motive™®
to explore Garcia's culpability during Pardo’s trial because the prosecution was
interested only in rebutting Pardo’ sinsanity defense. The state’ sassertion, however,
is belied factually by its own arguments at Pardo’ strial and is inconsistent with the
very case law on which it relied.

Thestaterelied below on United Satesv. DiNapoli, 8 F.3d 909 (2d Cir. 1993)
(en banc),* to persuade the trial judge that the similar motive requirement was not
satisfied. (T. 857) DiNapoli, however, isreadily distinguishable. Inthat case, the
Second Circuit ruled that the trial court had properly denied the defendants’ request
to present the exculpatory grand jury testimony of two unavailable witnesses. The
decision rests primarily on the distinction — not at issue here— between grand jury
proceedings and trials. Seeid. at 912-14.

Inagrand jury proceeding, wherethe prosecutor isseeking merely to establish

#In Thompson, this Court did not refer to the “similar motive” standard but
rather referred to arequirement that “the issuesin the prior case [be] similar to those
inthe case at hand.” 619 So. 2d at 265. This echoes the common-law requirement
of “identity of issues.” See EHRHARDT, supra, 8804.2, at 815. Bothrequirementsare
intended to ensurethe adequacy of cross-examination. Id. Theissuesin Pardo’ strial
were similar to those in Garcia s because — as demonstrated above — the state
soughtin Pardo’ strial to provethat Pardo and Garciamurdered Amador and Alfonso.

#United Satesv. Salerno, 505 U.S. 317 (1992) — which the prosecution also
cited below — is the same case as DiNapoli. Having held that the similar motive
requirement applied, the Supreme Court remanded the case to the Second Circuit to
determine whether the requirement had been satisfied.
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probable cause, adenia of the defendant’ s culpability need not be disputed if it will
not interfere with the grand jury’ s decision to indict. DiNapoli, 8 F.3d at 913, 915
(no similar motive to dispute exculpatory testimony where grand jury had aready
voted to indict defendant). Inatrial, however, the similar motive requirement isfar
more likely to be satisfied: “the opponent at the first trial normally has a motive to
dispute the [witness's] version so long asit can be said that disbelief of the witness's
version is of some significance to the opponent's side of the case; the motive at the
secondtrial isnormally similar.” DiNapoli, 8F.3dat 912. Nothingin DiNapoli alters
theestablished rulethat “[t] he party against whom the prior testimony isoffered must
have had a similar, not necessarily an identical, motive to develop the adverse
testimony in the prior proceeding.” See United Statesv. Lombard, 72 F.3d 170, 188
(1st Cir. 1993)(emphasisin original).

Inthiscase, contrary to the prosecutors’ representations below, it had amotive
to, and did, challenge Pardo’ s version of events. Seeid. It wasthe prosecution that
first inquired into Garcia srole:

Rolando Garciawasn't with you?

Hewasn’t in any murder.

Rolando Garcia wasn’'t holding the second gun as you were
holding the first gun?

No.

And you each would shoot—

Y ou know that’s not true.

And you each would shoot the second victim and cross fire on both of
them?

Rolando Garcia, the only time Rolando Garcia found out what | was
doing [was after the] last murder . . ..

> Q20> O2O0
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(S.R. 226-27). Pardotestified that Garciahad brokered atransaction with Amador for
Ribera, who needed to dispose of three kilos of cocaine that Riberaand an associate
named Ruben had stolen. (S.R. 209-11) Pardoinsisted, however, that healone* shot
Mario Amador ninetimesand . . . Alfonso four times.” (S.R. 216)
The prosecutor’ s claim that the state was interested only in disputing Pardo’s
insanity defense is also contradicted by her own closing argument at Pardo’ strial:
You may be saying to yourselves right at this moment, since the
defendant testified and he sat in that chair and told you what he did, he
sprouted (sic) his hatred out for you to see, why would the state have
anything to say about the factsin thiscase and | say to you, members of
thejury, that although you have heard lengthy facts, it isimportant that
we talk about the facts because you have to decide what is true.”
(Pardo T. 3953) Ms. Weintraub then devoted mor e than twice as much of her closing
argument to disputing Pardo’s version of the facts (Pardo T. 3950-3988) as to
disputing the insanity defense (Pardo T. 3988-4002). She referred repeatedly to
Garcia, emphasizing specificaly his alleged involvement in the Amador/Alfonso
shootings: “hekilled two men that night along with the defendant Gar cia, they shot
and killed two men that night, and one of them, in fact, was Mario Amador.” (Pardo
T. 3957) And “you later learned from [Ribera] that Rolly, defendant Garcia, was
involved and it wasn’t onekilo, it wasthreekilos. ..” (Pardo T. 3958) Finally, Ms.
Weintraub, who told thejudge bel ow that the state had “no basis” at Pardo’ strial “for
developing whether one or two people committed murder” (T. 1876-77), remarked
increduloudly in referenceto the Alvero/Ricard homicide (of which Garciahassince

been acquitted), “[t] he defendant [ Pardo] would like you to believe that he did this
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by himself.” (Pardo T.3982) Thus, contrary to the state’ s contention, “disbelief” of
Pardo’ sversion of events, including hisexoneration of Garcia, wascertainly “ of some
significanceto” the state’ sside of the case. See DiNapoli, 8 F.3d at 912. Thesimilar
motive requirement, as articulated in DiNapoli, was therefore satisfied in this case.

In a closely analogous case, United Sates v. Foster, 128 F.3d 949 (6th Cir.
1998), the appel late court ssimilarly distinguished DiNapoli. Like Garcia, Foster sought
tointroduce excul patory former testimony from aco-defendant who wasunavailable
to testify at trial. During the co-defendant’ s grand jury testimony — as occurred at
Pardo’ strial — the government “repeatedly made it clear to [the co-defendant] that
it believed hewaslying.” 128 F.3d at 954. Despite warnings that he could expose
himself to a perjury charge, the co-defendant steadfastly denied that Foster was
involved with him in distributing drugs. Id. The court held that, under these
circumstances, even if the government had failed to fully cross-examine the co-
defendant, it “had an opportunity and motive to develop and disprove [the co-
defendant’ 5] testimony before the grand jury.” 1d. at 956.

Similarly, in this case, the fact that the prosecutors did not question Pardo in
moredetail about Garcia sinvolvement inthe Amador/Alfonsokilling doesnot obviate
the fact that they had the opportunity and a similar motive to do so. The prosecutor
asked further questions about Garcia s alleged involvement in the murders of Ledo
and Robledo, (S.R. 226-28), and the murders of Ricard and Alvero, (S.R. 240-41),

but he chose not to ask similar questions regarding the murders of Amador and
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Alfonso.

The prosecution’s choice should not now be held against Garciain order to
deprive him of essential evidence proving hisinnocence. Thetrial court’ sruling that
he would have granted the defense request to introduce Pardo’ stestimony, “[i]f Mr.
Waxman had goneinto areas related to Mr. Garcia sinvolvement in this matter” (T.
867), isexactly wrong. TheDiNapoli court specifically rejected “the Government’s
contention that the absence of similar motive is conclusively demonstrated by the
availability . . . of some cross-examination opportunitiesthat wereforegone.” 8 F.3d
at 914. Tothecontrary, “[i]f the party against whom the previous statement is now
offeredisthe party against whom that testimony isgiven, itisusually compatiblewith
fair practiceto makethat party bear the consequencesof any deficienciesinthecross-
examination or of the decision not to cross-examine.” 5 WEINSTEIN'S FEDERAL
EVIDENCE 8 804.04[3][a] (2d ed. 2000).

B. PARDO’'S TESTIMONY WAS ALSO ADMISSIBLE
UNDER THE STATEMENT AGAINST INTEREST
EXCEPTION TO THE HEARSAY RULE.

Pardo’ s testimony was also admissible under section 90.804(2)(c), Florida
Statutes, which provides an exception to the hearsay rule, when the declarant is
unavailablefor:

Statements against interest.—A statement which, at the time of its

making, was so far contrary to the declarant’ s pecuniary or proprietary

interest or tended to subject himtoliability or torender invalidaclaim by

him against another, so that a person in the declarant’ s position would

not have madethe statement unlesshebelieveditto betrue. A statement
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tending to expose the declarant to criminal liability and offered to
exculpate the accused is inadmissible, unless corroborating
circumstances show the trustworthiness of the statement.
To fall within the statement against interest exception (1) the declarant must be
unavailable as awitness; (2) “the statement must so far tend to subject the declarant
tocriminal liability that areasonable personinthedeclarant’ s position would not have
made the statement unless he or she believed it to be true;” and (3) corroborating
circumstances must exist that “ clearly indicate the trustworthiness of the statement.”
Maugeri v. Sate, 460 So.2d 975, 977 (Fla. 3d DCA 1984); see also Perry v. Sate,
675 So.2d 976, 980 (Fla. Dist. Ct. App. 1996) (applying the same test). Pardo’s
testimony met these three criteria
1. Pardo’'s Confesson So Far Tended To Subject Him To
Criminal Liability That A Reasonable Person In HisPosition
Would Not Have Made The Statement UnlessHe Believed |t
ToBeTrue
A statement against penal interest “has clear indications of trustworthiness
because, human nature being what it is, a person is unlikely to implicate himself
criminally unlesshewasin fact involved inthecriminal undertaking.” United Sates
v. Katsougrakis, 715 F.2d 769, 775 (2d Cir. 1983). Pardo’s confession — which he
made, against the adviceof hisattorney, fromthewitnessstand at hisown murder trial
— isaclassically self-inculpatory statement.
Furthermore, Pardo’ s assertion that he was solely responsiblefor the murders
iscontrary to all of the ordinary incentives of co-defendantsto falsely minimizetheir

rolesincomparisonto others. SeeWilliamsonv. United Sates, 512 U.S. 594, 607-08
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(1994) (Ginsburg, J., concurring). Hisstatementsnot only ensured his conviction of
multiple counts of first degree murder, they also greatly enhanced the likelihood that
hewould be sentenced to death. Pardo’ sadmissionsmadeitimpossiblefor him later
to claim statutory mitigating factors based on his minor role in the offense, see Fla
Stat. §921.141(6)(d)(1997), or the substantial domination of another person, seeFla.
Stat. § 921.141(6)(e)(1997), and left the judge and jury with little doubt about his
extensive planning of the crimesor hiscriminal history. Itisdifficult to imagineany
circumstances in which Pardo’s admissions would have subjected him to greater
liability than at his own capital murder trial.

2. TheCircumstances|n Which Pardo’sConfession WasM ade
Corroborate Its Trustwor thiness.

Pardo’ sconfession wasal so accompani ed by corroborating circumstancesthat
indicated itstrustworthiness. Thisrequirement relatesto the circumstancesinwhich
the statement ismade, rather than theinformation contained in the statement. United
Satesv. Price, 134 F.3d 340, 347 (6™ Cir. 1998); United Satesv. Garcia, 986 F.2d
1135 (7th Cir.1993)); United Statesv. Brainard, 690 F.2d 1117, 1124-25 & n.14 (4th
Cir. 1982).

Applyingtheidentical provision of theMissisippi evidencecode, theMississippi
Supreme Court held that corroboration must also “be assessed in the light of the
importance of the evidence and the offeror’s fundamental constitutional right to
presentevidence.” Lacyv. Sate, 700 So0.2d 602, 606 (Miss. 1997) (emphasisadded)
(citing Chambers v. Mississippi, 410 U.S. 284 (1973)); accord United Sates v.
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Saughter, 891 F.2d 691, 698 (9th Cir. 1989). In Lacy, the court ruled that the tria
judge should have admitted the co-defendant’ s sworn statement that he, and not his
brother, fatally shot aman with whom they werearguing. Id. at 607. In so holding,
the court emphasi zed that the statement incul pated the decl arant and excul pated hisco-
defendant; wasgiven under oath; was of “ compel lingimportancetothedefense;” and
was consistent with the evidence. |d.

Thesameistrue here. Pardo’s statements simultaneously incul pated himself
and exonerated Garcia;* the statement was given under oath and against the advice of
counsel at Pardo’sown murder trial (see S.R. 169); its admission was of compelling
importance to the defense in a case that turned on the dubious credibility of asingle
informant and weak circumstantial evidence; and it wasconsi stent with the evidence.
Although aballisticsexpert testified that two different gunswerefired (T. 2642), there
was no proof that the two guns were wielded by two different people.

C. THE EXCLUSION OF PARDO'S TESTIMONY

VIOLATED APPELLANT’'S RIGHT TO PRESENT A
DEFENSE AND DEPRIVED HIM OF A FAIR TRIAL.

“Just as an accused hastheright to confront the prosecution'switnessesfor the

purpose of challenging their testimony, he hasthe right to present his own witnesses

to establish adefense. Thisright is afundamental element of due process of law.”

Washingtonv. Texas, 388 U.S. 14, 19 (1967); accord Chambersv. Mississippi, 410

¥See Franqui v. State, 699 So. 2d 1312, 1320 (Fla. 1997) (specific statement
sought to be admitted must be inculpatory to the declarant).
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U.S. 284 (1973); see also Crane v. Kentucky, 476 U.S. 683, 690 (1986) (right to
present adefense also grounded in Sixth Amendment Compulsory Process Clause).

In Chambers, theU.S. Supreme Court held that thedefendant wasdenied afair
trial because the trial court strictly applied the hearsay rule to prevent the defendant
from calling witnesses to testify that athird-party had admitted to killing the victim.
The Court found both that the excluded hearsay statements were made “under
circumstancesthat provided considerabl e assuranceof their reliability,” id. at 300, and
that they werecritical to Chambers' defense, id. at 302. “Inthesecircumstances,” the
Court reasoned, “where constitutional rights directly affecting the ascertainment of
guilt areimplicated, the hearsay rule may not be applied mechanistically to defeat the
ends of justice.” Id. at 302.%

Mr. Garcia, too, was precluded by amechanistic application of thehearsay rule
from introducing highly trustworthy statements that were critical to his defense.
Whereasthe Court in Chamber slooked for circumstancesthat would compensatefor
the“lack [of] conventional indiciaof reliability” — an oath and cross-examination—
id. at 298, those conventional indiciaof reliability were present here. Not only were

Pardo’ sadmissionsthat he acted a onemanifestly against hisinterest, asdemonstrated

% Chamberswas decided in response to scholarly criticism which condemned
the “barbarous doctrine, which would refuse to let an innocent accused vindicate
himself even by producing tothetribunal aperfectly authenticated written confession,
made on the very gallows, by the true cul prit now beyond the reach of justice.” 5 J.
WIGMORE, EVIDENCE 8 1477, pp. 289-290 (3d ed.1940), quoted in Lilly v. Virginia,
527 U.S. 116, 129-30 (1999).
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above, they were also made under oath and subject to cross-examination by the state.

Asin Chambers, the excluded statements were critical to Garcia s defense.
As discussed above, the only evidence that implicated Garciadirectly in the murder
of Amador and Alfonso was the testimony of Carlo Ribera, an informant whose
credibility was dubious at best. The state’ s other witnesses established at most that
Garcia knew Amador and that Amador had been planning a drug transaction with
Garcia for some time in January 1986. (T. 2073, 2031) There was no physical
evidence or eye witness testimony that placed Garcia at the scene of the crime.
Garcid s fingerprints were found on the outside of a plastic seeve, recovered from
Pardo’ shome, that contained Amador’ sidentification and newspaper articles, and on
documentsfromthegun purchase. (T.2132-34, 2156-57, 2247-48) Whilethisshows
that Garcia handled these items at some point, it does not prove that he participated
in the Amador and Alfonso murders.

The weakness of the state's case is underscored by the fact that Garcia has
been acquitted of five of the ninehomicidesinwhich Riberaimplicated him. (R. 366-
69; S.R. 3-4,343,1621) Pardo’ sunequivocal statement that Garciawasnot involved
inthemurderscouldwell havetipped the balancetoward acquittal inthiscaseaswell.

V.

THE TRIAL COURT ERRED IN ADMITTING ENTRIES FROM

PARDO’'S DIARY TO PROVE APPELLANT’S COMPLICITY IN

THE HOMICIDES, IN VIOLATION OF APPELLANT'SRIGHT TO

CONFRONT WITNESSES AGAINST HIM UNDER
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AMENDMENTSVI AND X1V TOTHEU.S. CONSTITUTION AND
ARTICLE 1, SECTIONS 9 AND 16 OF THE FLORIDA
CONSTITUTION.

While the prosecution succeeded in excluding Pardo’s self-incriminating
statements that exonerated Garcia of murder, and which were made under oath and
subject to cross-examination by the state, it was allowed to introduce Pardo’ swritten
hearsay statements, contai ned in hisappoi ntment calendar, which wereincriminating
to Garcia and not subject to cross-examination by the defense.

Over defense objection, several pages of a 1986 “Day at a Glance” calendar,
found in Pardo’ sbedroom, was admitted in evidence. (T.2313-15, 2319, 2354) An
entry on the date January 21 reads*“11:45 p.m. - Mario - $23,000" (T. 2355, 1108)
A January 22 entry reads “$10,000to Roly” (T.2356) Newspaper clippings— one
in Spanish and onein English— reporting the Amador/Alfonso homicideswere a so
inthediary. (T.2356, S.R. 1107) Earlier pagescontained the abbreviation“R.U.G.”
followed by “Mario” and alist of numbers, which corresponded to the serial numbers
of the weapons purchased at Firearms International on January 24, 1986. (T. 2301;
S.R. 1109)

Relying on Butler v. Sate, 376 So. 2d 937 (Fla. 4th DCA 1979), the defense
argued that the appointment calendar (alsoreferredto asa“diary”) wasinadmissible
hearsay and that itsintroduction violated Garcia s confrontation rightsand right to a

fair trial because the defense could not cross-examine Pardo, the apparent author of

theentries. (T. 1876, 2315, 2485) Thetrial judge, however, overruled the objection
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and admitted the diary. (T. 1878, 2319, 2487-88)

Contrary to thetrial court’ sruling, Butler isindistinguishable from the instant
casein al pertinent respects. The state in Butler introduced the address book of a
severed co-defendant; the “ purpose of its introduction was to prove by its contents
that appellant knew [the co-defendant] in that appellant’s name and address were
contained within it.” 376 So. 2d at 939. The address book should not have been
admitted, the court concluded, because neither the book nor itsauthor could be cross
examined. 1d. at 938-39 (citing Pointer v. Texas, 380 U.S. 400 (1965)). Theerror
was, moreover, harmful: “Because appellant denied any prior knowledge of [the co-
defendant], the result of admitting the address book was plainly to dissipate any
credibility of appellant withthejury, thuseffectively eliminating any reasonable doubt”
inaclose, circumstantial evidence case. Id.

The tria judge attempted to distinguish Butler on the ground that it was
undisputed in this case that Garcia and Pardo knew each other. (T. 2316, 2318-19)
It was not, however, the subject matter of the address book’s entry that was
dispositivein Butler but thefact that the book was offered for thetruth of itscontents,
and the defendant was not able to cross-examine the book’ s author.

In thiscase, asinButler, the state offered the diary for the truth of its contents.
The prosecution relied specifically on the diary entriesin closing argument as proof
that Garcia succeeded in his desire to “break into the big time” with akilo deal:

How do you know that? Well, thereisanother entry and it includesthat
subject named Rubin paid $20,000 for rock (sic- block). | guessthatis
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thekilo. | don't know, | can't tell you, you can't assume. Itisjust what

iswritten there. But what iswritten on that is, “ten thousand to Rolly."

Thiswas avery successful night's work.

(T.2591) Garcia, likeButler, could not cross-examine his co-defendant who authored
the diary entry. Garcia was therefore unable to effectively rebut the state’s
interpretation of the diary entry.

If theDiary WasAdmitted, the Defense Should Have Been Allowed

in the Interests of Fairness to Introduce Pardo’'s Former

Testimony

The defense argued vigorously both before and after the diary was admitted
that, if it did comein, basicfairnessrequired that Pardo’ stestimony, which included
his explanation of thediary entries, should also beadmitted. (T. 1876, 2486-87) The
judge rejected this argument as well.3" (T. 1878, 2487-88)

Thetrial court’s ruling, however, amounts to alowing hearsay statements by
Pardo that incul pated Garciato be admitted while disallowing those that excul pated
him. In United Satesv. Brainard, supra, the court condemned asimilar tactic by the
prosecution as “imprudent and unfair.” 690 F.2d at 1123, 1125 (where government

elicited co-defendant’ s hearsay statements which inculpated defendant, ruling that

defense could not elicit exculpatory hearsay statements “would pose serious

3The second time, the judge denied the request on the ground that Ribera
clamed he had seen Garcia handle the diary and discussed with him the
Amador/Alfonso shootings. (T. 2487-88) The court’s reasoning again is flawed.
Ribera sclaim that he saw Garciatouch the diary does not transform it from hearsay
to nonhearsay.
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constitutional problems.”)®

Pardo’ s excluded testimony is particularly significant, because he offered an
excul patory explanation of thediary entries. Pardo testified that heand Garciahad not
stolen cocaine from Amador but rather Garcia had acted as a broker for Ribera, who
needed to dispose of three kilos of cocaine he had stolen from associates at Rainbow
Videowhereheworked. (S.R. 209-11) Pardotestified that heretained $10,000to pay
Garcialater. (S.R. 210) Whilethe state used the diary to infer that Garciawas also
guilty of committing the murders with Pardo, Pardo insisted that he committed the
murders on hisown. (S.R. 226)

V.

THE TRIAL COURT ERRED BY ADMITTING HEARSAY

STATEMENTSBY THE VICTIM AND OTHERSTHAT THEY DID

NOT TRUST AND WERE AFRAID OF APPELLANT IN

VIOLATION OF APPELLANT'S RIGHT TO CONFRONT

WITNESSESAND TOA FAIRTRIAL UNDER AMENDMENTSVI

AND XIV TO THE U.S. CONSTITUTION AND ARTICLE I,

SECTIONS 9 AND 16 OF THE FLORIDA CONSTITUTION.

Thetria court improperly allowed the state, over defense objection, to €licit
testimony from Amador’ s associate, Allen Lopez, that Amador did not trust Garcia
and asked L opez to provide protection during apotential drug transactionwith Garcia

and testimony from another associate, John Hegarty, that he did not trust Garciaand

had warned Amador to becareful of him. Thepregjudicial impact of thistestimony was

#¥The fairness principles that underpin the “rule of completeness,” section
90.108, Florida Statutes (1997), al so support admitting Pardo’ sexcul patory statements
if hisincuplatory statements are admitted.
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compounded by the prosecutor’ simproper closing argument in which she, in effect,
testified to the content of a message from Hegarty, found on the victim’ s answering
machine, warning Amador to beware of Garcia

A. HEARSAY TESTIMONY THAT THE VICTIM WAS

AFRAID OF APPELLANT WAS INADMISSIBLE AND
HIGHLY PREJUDICIAL.

First, the trial court erroneously allowed Allen Lopez to testify, over defense
objection, that Amador said he was planning to sell one kilo of cocaine to someone
named Roly; that he did not trust Roly; and he wanted Lopez to be present at the
transaction for protection.® (T. 2031-32) Defensecounsel renewed the objectionand
moved for amistrial at the close of the state’ sevidence. (T.2482-83) Contrary tothe
trial court’s ruling, Amador’ s statement was not properly admitted as a statement
against interest under section 90.804(2)(c), Florida Statutes (1997). Rather, itwasa
transparent effort to avoid the well-established rule that “[t]he victim's hearsay
statementsinahomicide casethat thevictimwasafraid of thedefendant generally are
not admissible.” E.g., Soll v. Sate, 762 So.2d 870, 874 (Fla. 2000).

Thestatereliedon Maugeri v. Sate, 460 So. 2d 975, 977 (Fla. 3d DCA 1984),
in which the court held that a deceased drug dealer’ sadmission to his girlfriend that

he had stolen two kilos of cocaine from the defendant’s airplane satisfied this

*_opez worked with Amador as an engineer and purchased cocaine from him
on aregular basis. (T. 2026) The week before the murder, Lopez had agreed to
participate, for ashare of the proceeds, in aonekil o transaction between Amador and
John Hegarty, but Hegarty had not shown up. (T. 2037-39)
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exception. (T.2030-31) Significantly, theportionsof thevictim’ sstatementsthat were
inculpatory to the defendant in Maugeri were also “directly against the declarant’s
interest.” 1d. at 977 n.2 (quoting Comment, Federal Rule of Evidence 804(b)(3)).

Thesameisnot true of the objectionabl e portion of Amador’ sstatement. Even
assuming arguendo that Amador’s comments about the planned drug deal were
admissible under this exception to the hearsay rule, his remark that he did not trust
“Roly” and therefore wanted Lopez to be with him during the transaction, was not
against Amador’ s penal interest and was therefore not admissible.

This Court recently clarified that only those portions of a statement that are
“individualy self-incriminatory . . . [bear] therequisite* sufficientindiciaof reliability’
and ‘particularized guarantees of trustworthiness' to render [them] admissible,”
consistent with the Confrontation Clause. Franqui v. Sate, 699 So. 2d 1312, 1320
(Fla. 1997). Inso holding, the Court relied on Williamson v. United States, 512 U.S.
594, 602-03 (1994), in which the U.S. Supreme Court “narrowly construed [the
statement against interest] exception to the hearsay rule and found only the self-
inculpatory portions of the statement contained within the confession would be
admissible.” TheWilliamson Court emphasizedthat, “[i]nour view, themost faithful
reading of [Federal Rule of Evidence] 804(b)(3) isthat it doesnot allow admission of
non-self-incul patory statements, evenif they are made within abroader narrative that
isgeneraly self-inculpatory.” 512 U.S. at 600-01. Thus, Amador’s statements that

hedid not trust and wasafraid of Garciawere not rendered admissiblemerely because

60



they weremadeinthe context of ageneraly self-incul patory narrativeinwhich Amador
told Lopez that he was planning to sell Garciaakilo of cocaine.

This Court recently explained that such evidence is highly inflammatory,
effectively providing the state “with an additional and powerful witness who could
neither beimpeached nor cross-examined.” Stoll, 762 So. 2dat 878-79. Asin Sall,
theprgjudicial impact of thisevidence was exacerbated by the prosecutor’ simproper
closing argument. |d. at 878.

B. WITNESS TESTIMONY THAT HE DID NOT TRUST

APPELLANT AND WARNED VICTIM TO BEWARE OF
HIM WAS IMPROPER BAD CHARACTER EVIDENCE,
NOT RELEVANT TO ANY ISSUE IN THE CASE.

Thetria court compounded itserror inadmitting Lopez’ hearsay testimony by
allowing John Hegarty to testify, al so over defense objection, that hewarned Amador
not to deal with Garcia“[b]ecause personally | just didn't trust him and | figured he
was going to get ripped off by him.” (T. 2073) Hegarty could not explain why he
distrusted Garciaexcept, he said, that Garciadid not help out enough with choreson
Hegarty’s ranch, where Garcialived intermittently. (T.2074) Hegarty testified that
he “told [Amador] that night, and | said make sure you get help or backup or
whatever.” (T.2074) Hegarty further testified that, after Amador waskilled, “Allen
L opez came out to theyard and he talked to meand he says, ‘ Rolando killed Mario.””
... "l made aresponse and | said -- | cussed alittle bit and everything and | said,
‘well, | warned him, | warned him.”” (T. 2085)

Hegarty’ stestimony was classic bad character evidence that was not relevant
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toany issueinthecase. ThisCourt hasheld repeatedly that, “thewell-established rule
in Floridarelating to character evidenceis:

‘The character of a person accused of crime is not afact in issue, and

the state cannot, for the purpose of inducing belief in hisguilt, introduce

evidence tending to show his bad character or reputation, unless the

accused, conceiving that his case will be strengthened by proof of good
character, opens the door to proof by the prosecution that his character
infact is bad.””
Martinez v. Sate, 761 So. 2d 1074, 1082 (Fla. 2000) (quoting Jordan v. Sate, 107
Fla 333, 334, 144 So. 669, 669 (1932)); accord Mann v. State, 22 Fla. 600, 606-07
(1886); §90.404(1), Fla. Stat. (1998); EHRHARDT, supra, 8404.5. TheU.S. Supreme
Court has likewise explained:

The state may not show defendant's prior trouble with the law, specific

criminal acts, or ill name among his neighbors, even though such facts

might logically be persuasive that he is by propensity a probable
perpetrator of the crime. Theinquiry is not rejected because character
isirrelevant; onthe contrary, it issaid to weigh too much with the jury

and to so overpersuade them as to pregjudge one with a bad general

record and deny him a fair opportunity to defend against a particular

charge.
Old Chief v. United Sates, 519 U.S. 172, 181 (1997) (quoting Michelson v. United
States, 335 U.S. 469, 475-476, (1948)) (emphasis added).

Hegarty was permitted to testify, not to anything even arguably relevant and
admissible, but to his unexplained feeling that Garcia was untrustworthy and would
“rip off” Amador. Hegarty’stestimony about Lopez’ remark that Garcia had killed
Amador was not only inadmissible hearsay, it was al so nothing more than suspicion,

which should not have been admitted, no matter whotestifiedtoit. Theonly possible
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purpose of thistestimony wasto provethat Garciaacted in conformity with Hegarty’ s
and Lopez' suspicions, by killing Amador in a drug ripoff.
Thistestimony isstrikingly similar to— though worsethan— thetestimony at
issueinthe seminal Floridacase onbad character evidence. In1886in Mannv. State,
supra, this Court ruled that atrial judge had improperly allowed a murder victim’'s
father to testify that he suspected the defendant of stealing from him and had taken
precautions against him. 22 Fla. at 605. The Court reasoned that, if “[i]t is a
fundamental principleof law that evidencethat the defendant committed one offence,
cannot be received to prove that he committed another and distinct offence,” then
“how much stronger would it be in a case where the prosecution attempted to
introduce evidence of suspicionswhich could only havethe effect to prgudicethejury
against the defendant.” 1d. at 607-09 (emphasis added); accord Reevesv. Sate, 493
So. 2d 78, 78-79 (Fla. 4th DCA 1986) (error to allow victim to testify that defendant
“had areputation for ‘ripping off and robbing people.’”).
Thetria court hereallowed thestatetointroducearaft of “irrelevant and highly
inflammatory innuendos and implications concerning appellant’s character.” See
Albright v. State, 378 So. 2d 1234, 1235 (Fla. 2d DCA 1980).
C. THE TRIAL COURT ERRONEOUSLY ALLOWED THE
PROSECUTOR TO REFER TO MATTERS OUTSIDE
THE RECORD TO FURTHER ATTACK APPELLANT’S
CHARACTER.

The prejudicial effect of Lopez’ and Hegarty’s testimony was exacerbated

further by the prosecutor’s closing argument, which not only emphasized the bad
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character evidence but reinforced it with facts outside the record. On cross-
examination, Detective Merritt volunteered that hefound amessagefrom Mr. Hegarty
on Amador’ s answering machine, “basically warning Mr. ---". (T. 2375) Defense
counsel interrupted before Detective Merritt could testify to the contents of the tape,
which would have been inadmissible hearsay. (T. 2375) Nevertheless, in closing
argument, over defense objection, the prosecutor supplied the missing evidence, and
tied it together with Lopez’ s and Hegarty’ s testimony:

Andyouknow that Mr. Lopezinthat conversation with Mr. Amador just
days before these killings wastold that "I got adeal pending with Rolly
and | want you here. He was here. He had the money, but | was by
myself. | didn't want to dothedeal alone. Will you bewithmeif wehave
another deal." And Lopez said, "if you call me, | will try and be there."

Andyou know that Mr. Hegarty Senior told you thesamething. That he
had aconversation with Mario Amador in which he said Mario Amador
said to John Hegarty Senior, "l am setting up a deal with Rolly." And
everybody knew who Rolly was. Rolly istheman that issitting infront
of you, Rolando Garcia. And Hegarty Senior said, "be careful, watch
out." In fact he made a phone call. He made a phone call to Mario
Amador and he put it on the answering machine.

[DEFENSE COUNSEL]: Objection, there is no evidence of that.

THE COURT: Overruled. Thejury will rely ontheir best recollection of
the testimony and evidence in the case. Go ahead.

[PROSECUTOR]: He put it on the answering machine, and he said,
“thisis Hegarty, watch out for Rolly and the white horse deal.” And
Mr. Hegarty Senior sat there and told you that. And then you heard a
little bit more about it when Detective Merritt testified. Becauseon cross
examination hewasasked by Mr. Diaz, what wason that tape, you didn't
even listento it. And Merritt said, “yeah, | did and what | heard was,
‘thisisHegarty, watch out for Rolly.”” So those bits of information that
the defendant had dealings with Mario Amador and thisisthrough the
voice of the now dead Mario Amador that you learned this.
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(T.2587-88) It was blatantly improper for the prosecutor to testify to facts that were
not, and could not properly have been, admitted in evidence. See Arroyo-Munoz v.
Sate, 744 So0.2d 536, 537 (Fla. 2d DCA 1999); Pacifico v. Sate, 642 So.2d 1178,
1184 (Fla. 1st DCA 1994); ABA STANDARDS FOR CRIMINAL JUSTICE, THE
PROSECUTION FUNCTION, Standard 3-5.9 (3d ed. 1993) (prosecutor “should not
intentionally refer to or argue on the basis of facts outside the record”).

Theprosecutor’ sownimproper argument combined with her referencestothe
other inadmissible character evidence to create a theme of vindicated suspicions:
Hegarty had a bad feeling about Garciaand warned Amador; Amador told Lopez he
did not trust Garciaand asked for Lopez’ protection; and Lopez “knew” that Garcia
had killed Amador. The message to the jury was that they should reach the same
conclusion as everyone else — that Garcia had killed Amador and Alfonso.

Curioudly, however, though both Hegarty and L opez gave sworn statementsto
thepoliceintheinvestigation of Amador’ sdeath, Garciawasapparently not asuspect
inthekilling until Riberafingered himinMay 1986. (T.2350) Again, therewasno
physical evidence whatsoever that Garcia killed Amador and Alfonso. The state's
case turned entirely on the dubious credibility of Carlo Ribera. In this context, the
inflammatory innuendo had a potentially dispositive effect on the jury.

VI.

THE CUMULATIVE ERRORS IN THE TRIAL DEPRIVED

APPELLANT OF HIS RIGHT TO PRESENT A DEFENSE AND

DENIED HIM A FAIR TRIAL IN VIOLATION OF ARTICLE 1,

SECTION 9 OF THE FLORIDA CONSTITUTION AND
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AMENDMENTS VI AND X1V TO THE U.S. CONSTITUTION.

Mr. Garciahas steadfastly maintained hisinnocence of all nineof thehomicides
in which he was implicated by Carlo Ribera. After eight trials, stretching over 14
years, Mr. Garcia has been acquitted of five of the nine homicides. (R. 366-69; S.R.
3-4, 343, 1621) Mr. Garcia's conviction in this case is the result of a series of
erroneous evidentiary rulings that excluded critical exculpatory evidence while
simultaneously allowing the prosecution to mislead thejury withimproper bolstering
of Ribera's credibility and baseless attacks on Garcia' s character. The cumulative
effect of these errorswasto underminethereliability of thejury’ sverdict. See Stall,
762 So. 2d at 877-78 (considering cumul ative effect of evidentiary errorsinreversing
case for new trial); Martinez v. Sate, 761 So. 2d 1074, 1082-83 (Fla. 2000)
(combination of improper opinion of guilt evidence and improper closing argument
required reversal); Ruizv. State, 743 So. 2d 1, 7-9 (Fla. 1999) (finding that cumulative
effect of prosecutorial misconduct “compromised the integrity of” the trial and
required reversal).

Garciawas originally convicted of four homicides based on the testimony of
Ribera, whose credibility was bolstered by the testimony of the then-lead detective,
Theodore MacArthur. See Garcia, 568 So. 2d at 897; section | X.B.(4), infra. Only
after the case wasremanded for anew trial on other grounds did the defense discover
that the state had improperly withheld hoursof videotaped statementsby Carlo Ribera

that materially contradicted histrial testimony. (R. 95-97) These videotapes, which
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were Ribera’'s last recorded statements before he fell under the now-discredited
Detective MacArthur’s tutelage, (see note 10, supra), also revead that the officer
interviewing Ribera had significant concerns about his credibility but neverthless
assured Riberathat he could keep taking the polygraph examination until he passed
and that the entire interview would be kept “confidential.” (S.R. 523, 526, 567-71,
575-80, 616-19, 651-52, 671, 674, 710)

Not surprisingly, when Garciawas permitted to usethetapesfor impeachment,
thejury regjected Ribera’ stestimony and acquitted Garcia. (S.R. 1239-1333, 1621)
When the state decided not to call Ribera rather than have him face impeachment,
Garciawas again acquitted. (R. 366-69) It wasnot until the state persuaded thetrial
judge in this case to exclude the video taped statements -- thereby withholding from
thejury information critical to any fair evaluation of Ribera scredibility -- that Garcia
was again convicted.

The trial court’s error in preventing Ribera from being impeached was
compounded by allowing the state to present testimony, through Detective Merritt,
improperly bolstering Ribera scredibility by asserting that the police had exhaustively
investigated Ribera s story and found him to be believable. (T. 2380, 2384) Infact,
as discussed above, Ribera s performance on the polygraph examinations to which
Merritt was adverting should have given investigators more, rather than less, concern
about Ribera scandor. (S.R. 516,519, 1447-48) In closing argument, the prosecutor
both falsely told the jury that the defense had been allowed wide | atitude to impeach
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Ribera with whatever relevant evidence it wanted and reiterated and embellished
Detective Merritt’ simproper testimony, further vouching for Ribera scredibility. (T.
2595, 2611-12, 2621)

Thenet effect of theseerrorswasto present thejury withamaterially misleading
picture of Ribera's credibility. Because -- as the prosecution effectively conceded
below -- this case stands or falls on Ribera s testimony, these errors fundamentally
undermined thereliability of theverdict. (T. 2593, 2595, 2599, 2605-06, 2611-12,
2621)

Thescaesweretipped further by thefact that other prosecution witnesseswere
allowedto offer prgjudicial hearsay and opinion testimony that Amador distrusted and
wasafraid of Garciaand that othersalso distrusted Garcia, had warned Amador to be
careful of him, and suspected Garcia of murdering Amador. (T. 2031-32, 2073-74,
2085) Finally, thecourt refusedto admit Pardo’ sformer testimony, which exonerated
Garcia of guilt in these homicides, while allowing the state to introduce hearsay
statementsin Pardo’ sappointment calendar that tended toincriminate Garcia. (T. 866,
1878, 2319, 2487-88)

This Court has emphasized that, “especially [in] capital cases,” prosecutors
must abide by the standard set in Berger v. United States, 295 U.S. 78, 88 (1935):

The[government] Attorney istherepresentative not of an ordinary party

to a controversy, but of a sovereignty whose obligation to govern

impartially isas compelling asits obligation to govern at al; and whose

interest, therefore, inacriminal prosecutionisnot that it shall winacase,
but that justice shall be done. . . .

68



Craigv. Sate, 685 So. 2d 1224, 1229 (Fla. 1996) (quoting Berger, supra) (reversing
for new sentencing where prosecutor withheld evidence that would have impeached
state's key witness and misled jury in closing argument as to witness' credibility).
Appellant respectfully submitsthat justicewasnot donein thiscaseand that anew trial
ISsrequired.
Penalty Phase | ssues
VII.

THE TRIAL COURT ERRED IN NOT ALLOWING THE JURY TO

CONSIDER PARDO' SFORMER TESTIMONY AT THEPENALTY

PHASE WHERE IT WASRELEVANT TO ESTABLISH SEVERAL

MITIGATING CIRCUMSTANCES IN VIOLATION OF

AMENDMENTS VIII AND XIV TO THE U.S. CONSTITUTION,

ARTICLE I, SECTION 17 OF THE FLORIDA CONSTITUTION,

AND SECTION 921.141, FLORIDA STATUTES.

Although Garciawaived the presentation of most mitigating evidence, pursuant
to Koonv. Dugger, 619 So. 2d 246 (Fla. 1993), he did ask that the jury be allowed to
consider Pardo’s former testimony in deciding his sentence. (T. 2714) Defense
counsel correctly pointed out that hearsay is admissible at the penalty phase of a
capital case and that Pardo’ s former testimony was relevant to establish mitigating
circumstances, including Garcia’ srelatively minor roleand hissubstantial domination
by Pardo. (T.2714,2734) Nevertheless, thetrial judge summarily denied therequest.
(T. 2715) In so holding, thetria judge violated the state and federal constitutional

requirementsthat asentencing jury be permitted to consider any mitigating evidence

offered by the defense.
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It is one of the most basic principles of post-Furman® death penalty
jurisprudence that a capital sentencer may not be precluded from considering “as a
mitigating factor, any aspect of the defendant’ s character and record and any of the
circumstances of the offense that the defendant proffersasabasisfor asentence less
than death.” Lockett v. Ohio, 438 U.S. 586, 603-04 (1978); accord Hitchcock v.
Dugger, 481 U.S. 393, 398 (1986); Skipper v. South Carolina, 476 U.S. 1, 8 (1986);
Eddingsv. Oklahoma, 455 U.S. 104, 110 (1982); Cooper v. Dugger, 526 So.2d 900,
901-903 (Fla. 1988).

A. PARDO'SFORMER TESTIMONY COULD NOT
PROPERLY BE EXCLUDED ASHEARSAY

Thetria judge apparently assumed that Pardo’ stestimony could be excluded
for the same reason it was excluded at the guilt/innocence phase -- that it was
iInadmissible hearsay -- so that he did not have to reconsider his earlier ruling.
Florida s capital sentencing statute provides expressly, however, that evidence may
be offered at the sentencing phase of a capital trial “regardless of its admissibility
under the exclusionary rulesof evidence.” Fla. Stat. Ann. §921.141(1) (1997). This
provision applies to make “hearsay evidence . . . admissible in a penalty-phase
proceeding if thereisan opportunity to rebut” it. Mendozav. Sate, 700 So. 2d 670,
675 (Fla. 1997); see also Cannady v. Sate, 620 So. 2d 165, 169 (Fla. 1993); cf.

Lawrencev. State, 691 So.2d 1068, 1073 (Fla.1997) (no error in admitting former

“Furman v. Georgia, 408 U.S. 238 (1972).
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testimony of prosecution witness at penalty phase, even though witness was not
unavailable).*

In (Enrique) Garcia v. Sate, 622 So. 2d 1325, 1329 (Fla. 1993), defense
counsdl failed to offer as mitigating evidence at the penalty phase a co-defendant’s
admission that the defendant “was not a shooter,” in the mistaken belief that such
evidence would be inadmissible. This Court held

Counsel's failure to comprehend the most fundamental requirement

governingtheadmissibility of evidencein capital sentencing proceedings

was clearly unreasonable, particularly where the provision is set out

plainly in Florida Statutes. The error also was sufficient to undermine

confidence in the jury recommendation of death.
Id. at 1329. If defense counsel’s mistake of law compromised the reliability of the
sentencing proceeding in Garcia, then the trial judge’s identical error in this case

cannot be deemed any less harmful.

B. PARDO'SFORMER TESTIMONY WASRELEVANT
TO ESTABLISH MITIGATING CIRCUMSTANCES

Pardo’ stestimony wasrel evant to show that Garciawasmerely “an accomplice
in the capital felony committed by another person and his . . . participation was
relatively minor.” §921.141(6)(d), Fla. Stat. (1997). Evengiventhejury’ sfinding that

Garciawassufficiently implicatedin thekillingsto be convicted of first degreemurder,

“IA contrary rulewould violate not only the Eighth Amendment right to present
mitigating evidence but also the defendant’ s Fourteenth Amendment rights to due
processand afair trial. See Greenv. Georgia, 442 U.S. 95, 95-97 (1979) (trial court
improperly invoked hearsay ruleto exclude co-defendant’ sadmission that hekilled the
victim by himself).
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Pardo’ stestimony unequivocally reveal sthat Pardo played asubstantially greater role
in planning and carrying out the murdersthan Garcia. Pardotestified that he, and not
Garcia, had beenthemastermind of thesemurders. Additionally, heexplainedthat he
had been the actual triggerman and had shot the victims without Garcia s assistance.
(S.R. 228); see also, e.g., Marta-Rodriguez v. Sate, 699 So. 2d 1010, 1013 (Fla
1997) (jury could have been influenced by evidence that co-defendant “initiated and
instigated theplan™); Christmasv. Sate, 632 So. 2d 1368, 1371 (Fla. 1994) (evidence
proffered by defendant that co-defendant actually killed the victimswasapersuasive
mitigating factor); Stevensv. Sate, 613 So. 2d. 402, 402 (Fla. 1992) (testimony that
co-defendant committed murder outside of defendant’s presence was important
mitigating evidence).

Pardo’ stestimony was also relevant to establish that Garcia was acting under
the substantial domination of Pardo during the commission of the murders. See
8921.141(6)(e) Fla. Stat. (1997). Ondirect examination, Pardo explained that Garcia
had long depended on him for support: “Rolando Garcialived in my house. Rolando
Garciagot kicked out of his house, problems with his parents. Rolando Garciaisa
weak person. . . . He knows peoplethat are drug dealers, but Rolando Garciadoesn’t
have$2tofall downdeadwith.” (S.R. 180). Later, heexplainedthat “ Rolando Garcia
isrelated to my wife. I’ve known him since I’ ve been married, 12 years. Rolando
Garcialived at my brother-in-law’ s house, my house. He had nowhere to go. We

took himin. Hewas arun around boy, always been arun around boy for everybody
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because he might have an 1Q of two, but he’ sagood person.” (S.R. 186). On cross-
examination, Pardo elaborated on the extent of hisinfluence on Garcia: “Herespects
mealot, awaysadmired me. Hedon't really question too many things.” (S.R. 227)
Indeed, Pardo suggested, Garciawas not emotionally equipped to handle too much
information: “I don’t go bragging too much to Rolando Garcia because he's not
wrapped tootight.” (S.R. 227) Pardo’ stestimony thus shows Garciato be afollower
-- an immature and impressionable young man, dependent on his older relative for
support and guidance, who performed menial tasks and errands for drug dealers
without asking too many questions.

In Cooper v. Dugger, 526 So. 2d 900 (Fla. 1988), this Court held that evidence
proffered “to show [the co-defendant’ 5] violent nature and dominant relationship to
petitioner” was“relevant to petitioner'scharacter aswell asto thecircumstancesof the
offense.” Id. at 902. The defense should have been allowed to show that Cooper
“was easily led by [his co-defendant] and likely played a follower's role in the
commission of thecrime” because, “thisevidence, if accepted by thejury, aongwith
the other evidence clearly would have been relevant to whether petitioner was
deserving of the death penalty for thiscrime.” Id. at 903.

In Greenv. Georgia, supra, the U.S. Supreme Court similarly held that a co-
defendant’ s admission that he alone had shot the victim, after sending Green on an
errand, was “highly relevant to acritical issuein the punishment phase of thetrial.”

442 U.S. at 96-97. Relying on Chambersv. Mississippi, supra, the Court held that
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theexclusion of such evidence on hearsay grounds* denied petitioner afair trial onthe
issue of punishment.” Id. at 97.

Thetrial court’sruling in thiscaseisthusin clear violation of Lockett, Green,
and their progeny and cannot be found harmless. The evidence the trial court
improperly withheld from thejury would have been sufficient to provide areasonable
basis for life recommendations for both homicides. See, e.g., Barrett v. Sate, 649
So.2d 219, 223 (Fla. 1994) (finding as a possible reason for the jury’s
recommendation of life, not death, evidence proffered by the defendant that the co-
defendant could have been the actual killer); Bedford v. State, 589 So.2d 245, 253
(Fla. 1991) (holding that evidencethat co-defendant instigated the crimewasalikely
reason the jury recommended life); Dolinsky v. Sate, 576 So.2d 271, 273-74 (Fla
1991) (finding testimony that the co-defendant wasthe mastermind behind themurders
to havebeen amitigating factor that could have convinced thejury torecommend|life).

Indeed, as discussed further below, Garcia in fact received a life
recommendation for the Amador homicide at his 1988 trial, based on mitigating
evidencethat was substantially similar tothis. See Section X, infra; (S.R. 355) The
jury in this case recommended death for Alfonso by amargin of only seven to five.
(T. 2760; S.R. 1-2) Under these circumstances, it isimpossible to say that the jury
would not have been swayed by Pardo’ stestimony to recommend life. Accordingly,
anew sentencing proceeding is required.

VIII.
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THE TRIAL COURT FAILED TO CONSIDER ANY OF THE
MITIGATING CIRCUMSTANCES PROPOSED BY DEFENSE
COUNSEL IN VIOLATION OF SECTION 921.141, FLORIDA
STATUTES, ARTICLE I, SECTION 17 OF THE FLORIDA
CONSTITUTION AND AMENDMENTSVIITAND XIV TOTHEU.S,
CONSTITUTION.

Thetrid judgeinthiscasefailedto consder any of themitigating circumstances
proffered by the defense, in clear violation of the constitutional and statutory
obligations of atrial judgein acapital case. Although Garciawaived mitigation and
asked for the death penalty, defense counsel properly identified pursuant to Koon,
supra, severa statutory and nonstatutory mitigating circumstances he believed to be
supported by therecord. (T.2713-14) Inhissentencing order, thetrial judge stated:

Thiscourt findsthat the defendant hasfailed to establish any statutory or

nonstatutory mitigating circumstancesbecause hevoluntarily waived his

right, against the advice of counsel and the court, to present such

evidence. Further, the court finds that the defendant, after a lengthy

colloquy by the court, voluntarily and knowingly waived his right to
challenge any of the aggravating circumstances presented by the State.

Therefore, thetrial record for both the guilt and penalty phaseof thistrial

isdevoid of any evidence convincing thiscourt (sic) the existence of any

[ mitigating circumstances]|.

(S.R. 1437-38) The judge then listed the statutory mitigating circumstances and
concluded “[a]ccordingly the court rejects the existence of these statutory and
nonstatutory mitigating circumstanceswhich thejury wasinstructed oninthe penalty
phaseof thistrial.” (S.R. 1438) Nowhereintheorder doesthetrial judgeidentify, let
alone evaluate, the mitigating circumstances proffered by defense counsel; nor does
he anywhere mention Pardo’ s proffered testimony, evento explain why hediegarded
it.
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This Court has held repeatedly that,

Since the ultimate penalty of death cannot be remedied if erroneously

imposed, trial courts havethe undel egabl e duty and solemn obligationto

not only consider any and all mitigating evidence, but also to " expressly

evaluate in [their] written order[s] each mitigating circumstance

proposed by the defendant to determine whether it is supported by the
evidence."
Walker v. Sate, 707 So.2d 300, 319 (Fla. 1997) (quoting Campbell v. Sate, 571
S0.2d 415, 419 (Fla.1990))(emphasis added); Ferrell v. Sate, 653 So.2d 367, 371
(Fla.1995)). This “bedrock requirement,” id., “applies with no less force when a
defendant arguesinfavor of thedeath penalty, and evenif the defendant asksthe court
not to consider mitigating evidence.” Farr v. Sate, 621 S0.2d 1368, 1369 (Fla. 1993).

In this case, defense counsel proffered several mitigating circumstances,
including: (1) age; (2) minor participationinthe crime; (3) substantial domination; (4)
the possibility of receiving consecutive minimum mandatory sentencesof 50 years; (5)
lack of intent to kill; (6) good trial conduct; and (7) positive family relationships. (T.
2713-14)  There was record evidence to support most of these mitigating
circumstances.

As discussed above, Pardo’'s proffered testimony provided compelling
evidence that Garciawas aminor participant in the offenses, that he acted under the
substantial domination of Pardo, and that hedid not intend tokill. Garciawasonly 23
yearsold at thetime of the crime; he had |ooked up to Pardo sincethey first met when
Garciawas 14 and Pardo was 20 years old; and he was particularly impressionable

because, as Pardo put it, “he might have an 1Q of two,” and was “not wrapped too
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tight.” (S.R. 180, 186, 227; 1988 T. 3553) Thisevidence should have been sufficient
to at |east warrant consideration of age asamitigating circumstance, but it isnot even
mentioned by the trial judge. Cf. Lukehart v. State, 25 Fla. L. Weekly $489, $S495
(Sept. 28, 2000) (trial judge gave someweight to defendant’ sage of 22); Asay v. Sate,
769 So.2d 974, 977 n.2 (Fla. 2000) (trial judge gave someweight to defendant’ sage
of 23); Woods v. Sate, 733 So. 2d 980, 984 (Fla. 1999) (trial court gave moderate
weight to defendant’ s age of 24).

Similarly, this Court has held that the possibility of recelving consecutive
minimum mandatory sentences totaling 50 years may be considered in mitigation.
Turner v. Sate, 645 So. 2d 444, 448 (Fla. 1994); Jones v. Sate, 569 So. 2d 1234,
1239-40 (Fla. 1990). Finally, thedefendant’ sconduct during thetrial and hispostive
family relationships, while not apparent from the written record, should have been
observable by the judge, but these are also not mentioned.

Itisimpossibleto tell from this order whether the trial judge even understood
that he shoul d eval uate the mitigating circumstances proffered by defense counsel, let
alonetodivinewhat hisreasoning may havebeeninreectingthem. Certainly, thetrial
court’ sconclusory assertion that therecord isdevoid of mitigating circumstancesfalls
far short of the “thoughtful and comprehensive analysis’ of mitigating evidence that
this Court has found essential to “satisfy Campbell and its progeny.” Walker, 707
So.2d at 319. Asthis Court cautioned,

If the trial court does not conduct such a deliberate inquiry and then
document itsfindingsand conclusions, this Court cannot be assured that
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it properly considered all mitigating evidence. Insuchasituation, weare
precluded from meaningfully reviewing the sentencing order.

Id. Thiscase, even more starkly than Walker, illustrates the necessity of thisrule.
See also Jackson v. Sate, 704 So. 2d 500, 506 (Fla. 1997) (finding inadequate
sentencing order that concluded without explanation that testimony offered in support
of mitigation was not credible); Ferrell v. Sate, 653 So. 2d 367, 371 (Fla. 1995)
(finding inadequate sentencing order that consisted solely of conclusory statements).
Accordingly, this Court must, at the very least, vacate the sentence of death and
remand for a proper evaluation and weighing of all mitigating evidence.
IX.

THIS COURT MUST REVIEW THE OVERRIDE OF THE

PREVIOUS JURY’'S REASONABLE LIFE RECOMMENDATION

FOR THE AMADOR HOMICIDE TO DETERMINE WHETHER

APPELLANT WASACQUITTED OF THEDEATH PENALTY AND

THE STATE THEREFORE BARRED FROM SEEKING THEDEATH

PENALTY A SECOND TIME, PURSUANT SECTION 921.41,

FLORIDA STATUTES, TEDDER V. STATE, ARTICLE I,

SECTIONS 9 AND 17 OF THE FLORIDA CONSTITUTION, AND

AMENDMENTSVIII AND X1V TO THE U.S. CONSTITUTION.

Introduction

In his 1988 trial, Mr. Garcia was convicted of the first degree murders of
Amador, Alfonso, Alvero and Ricard and related offenses. Garcia v. Sate, 568 So.
2d 896 (Fla. 1990). Thejury recommended life for the Amador homicide and death
for the other three homicides. Id. The judge followed the jury’s three death
recommendations and overrode its life recommendation, ultimately imposing four

consecutive death sentences, in additiontofifty-fiveyearson the non-capital charges.
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Id. (R. 896-903, 904).

On appeal, Mr. Garciachallenged, inter alia, the trial court’s refusal to sever
thehomicidecountsanditsoverrideof thejury’ sliferecommendation for the Amador
homicide. This Court reversed the convictions, based on improper joinder of
offenses, and remanded for a new trial, with instructions to sever the criminal
episodes. Ruling that resolution of the severance issue “disposes of this case,” Id.,
at 901, thiscourt failedto addressany of Mr. Garcia’ sother appellateissues, including
his challenge to the trial court’s override of the jury’s life recommendation for the
Amador homicide.

Despite Mr. Garcia s unresolved challenge to the override of the jury’s life
recommendation, onremandfor retrial of the Amador/Alfonso episode, thestateagain
sought the death penalty for the Amador homicide. Following what would be the
fourth trial on this count, the jury found Mr. Garcia guilty of first degree murder of
Amador and recommended a death sentence, which the trial court imposed. This
appeal involvesthe question whether thetrial court erred in overriding the preceding
jury’s life recommendation for the Amador homicide.

A. STATE CONSTITUTIONAL PRINCIPLES OF DUE

PROCESS AND DOUBLE JEOPARDY REQUIRE
TEDDER ANALYSIS OF THE TRIAL COURT'S
OVERRIDE OF THE PRECEDING JURY'S LIFE
RECOMMENDATION.

As noted, once this Court reversed on the basis of the severance issue, it

omitted to address the propriety of the override, an issueraised by Mr. Garciain his
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appeal. Yet this Court has acknowledged that even where, as here, it has vacated a
capital conviction, it must nevertheless address the propriety of an override, because
ajury’ sreasonablerecommendationinfavor of lifeimprisonment bindsthetrial court
intheevent of retrial. Wright v. Sate, 586 So.2d 1024, 1031 (Fla. 1991). Relyingon
Article I, Sections 9 and 17 of the Florida Constitution, this Court held that a
reasonableliferecommendation operatesasan acquittal of the death sentence, barring
the state from again seeking death; otherwise, a defendant would be forced to make
a“fundamentally unfair” “Hobson’ s choice” between arguing guilt phase or penalty
phaseissueson appea. Id., at 1032. Accord Barrett v. State, 649 So.2d 219, 223
(Fla. 1994) (eventhough guilt phase error required reversal of conviction, override of
life recommendation “necessitate] d] consideration of” Tedder issue); and Keen v.
State, 25 Fla. L. Weekly S671 (Fla. 2000).

B. THE TRIAL COURT IMPROPERLY OVERRODE THE
JURY’SREASONABLE LIFE RECOMMENDATION.

Under Tedder v. Sate, 322 S0.2d 910 (Fla. 1975), ajury’ sliferecommendation
Is presumptively valid. Under Wright, Barrett and Keen, Mr. Garcia has a state
constitutional right to this Court’ sreview of the prior jury’s presumptively valid life
recommendation for the Amador homicide. Because, inreversinghisconviction, this
Court overlooked Mr. Garcia s challengeto the override of hislife recommendation,
an omission whichthetrial court could not rectify on remand, this Court must review
the override at this time.
The Legal Standard for Reviewing Override of Life Recommendation
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Therighttoajury trial in criminal casesis*an inestimable safeguard” against
abuses of authority by “overzeal ous prosecutor[s]” and “judgestoo responsiveto the
voice of higher authority.” Duncanv. Louisiana, 391 U.S. 145, 156 (1968). Asthe
Supreme Court has observed, “when juries differ with the result at which the judge
would have arrived, it isusually because they are serving some of the very purposes
for which they were created and for which they are now employed.” 1d. at 157.

Florida scapital sentencing schemeaccordingly givesthejury thepower “inthe
first instance, to determine the validity and weight of the evidence presented in
aggravation and mitigation,” and to render an opinion regarding the appropriate
punishment. Holsworthv. Sate, 522 So0.2d 348, 354 (Fla. 1988). Becausethejury’s
voice reflects “the conscience of the community,” Dolinsky v. State, 576 So.2d 271,
274 (Fla. 1991), the jury’ s life recommendation may not be overridden unless “the
facts suggesting a sentence of death [are] so clear and convincing that virtually no
reasonable person could differ.” Tedder, 322 So.2d 908 at 910. This Court has
“consistently interpreted” Tedder to mean that an override may be improper “when
thereisareasonable basis,” comprised of “valid mitigating factors discernible from
therecord,” upon which thejury could have based itslife recommendation. Boyett
v. Sate, 688 So.2d 308, 310 (Fla. 1996) (quoting Ferry v. Sate, 507 So.2d 1373,
1376 (Fla. 1987); accord Pomeranzv. State, 703 S0.2d 465, 472 (Fla. 1997); Barrett
v. Sate, 649 S0.2d 219, 223 (Fla. 1994); Parker v. Sate, 643 So.2d 1032, 1034 (Fla.

1994). Under Tedder, theroleof thetrial judgeissolely to determine whether there
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Isrecord evidence sufficient to form a basis upon which reasonable jurors may rely
in recommending life. Cheshirev. Sate, 568 So.2d 908, 911 (Fla. 1990).

Notingthat thejury functioned asthe* conscience of thecommunity,” the state
advised the trial judge to follow the preceding jury’ s recommendation. See State’s
Sentencing Memorandum (S.R. 356). Thisis because there was substantial record
evidenceof mitigating circumstancesuponwhichthejury reliedinrecommending alife
sentence for the Amador homicide.

(1) Evidence That Pardo, Not Garcia, May Have Killed Amador.

Where there is record evidence that the defendant’ s accomplice, and not the
defendant, may have actually killed the victim, this Court has repeatedly found an
overridenot to be warranted. Marta-Rodriguezv. Sate, 699 So.2d 1010, 1013 (Fla.
1997); Barrett, 649 So.2d at 223; Parker, 643 So.2d at 1035; Christmas, 632 So.2d
at 1371; Cooper v. Sate, 581 So.2d 49, 51 (Fla. 1991); Pentecost v. Sate, 545 So.2d
861, 863 (Fla. 1989); Hawkins v. Sate, 436 So.2d 44, 47 (Fla. 1983).

In Hawkins, for example, although the evidence established that the two
murders were committed with two different guns, and the defendant had stated, just
prior to the murders, that he wanted to “ blow away a couple of dudes,” hetestified at
trial that it was his accomplice who shot both victims. Hawkins, 436 So.2d at 47.
Given that the defendant had less gunshot residue on his hands than his accomplice
(rubber glovesat the scene could have explained thisdisparity), and that thejury found

the defendant guilty of felony not premeditated murder, thejury’ sliferecommendation
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was held to rest on the reasonable basis of its conceivable uncertainty about the
identity of the actual shooter. Id., at 47, 48. See also Marta-Rodriguez, 699 So.2d
at 1013 (wheretrial court overrodelife recommendation because, having presided over
accomplice's trial, it possessed knowledge superior to jury’s that defendant was
triggerman, death sentence reversed: jury’s conceivable uncertainty on this issue
provided reasonablebasisfor itslife recommendation). Accord Parker, 643 So.2d at
1034; Barrett, 649 So.2d at 223; and Cooper, 581 So.2d at 51 (conflicting evidence
about theidentity of actual killer comprisesreasonable basisfor liferecommendation).

Even disregarding the significant questions raised by the instant appeal about
Ribera s credibility, the evidence in the preceding trial was at best ambiguous as to
whether Pardo or Garciakilled Mario Amador. Theweapon that killed Amador was
different fromthe onethat killed Alfonso, (1988 T. 3455), afact consistent with there
having been two killers, but not inconsistent with there having been one. Neither
weapon was tied to Garcia. According to Ribera, Garcia consistently referred to
Amador as “Mario.” But in describing the Amador/Alfonso homicides to Ribera,
Garcia allegedly said it was “the other guy [i.e., not Mario Amador who] started
running upstairs, and | got him and brought him down and we handcuffed him and
we put him face down” and killed him. (1988 T. 2217). Ribera's account of Mr.
Garcida' s alleged admission suggests that Garcia shot Alfonso, not Amador. This
construction of the evidence explainswhy, during first phase deliberations, the jury

asked whether therule of principalsappliesto unlawful possession of afirearm during
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an offense. (1988 T. 4124) This construction of the evidence aso explains why the
jury recommended lifefor Amador, and death for Alfonso (1988 T. 4121-27). Under
the case law, the ambiguous evidence of the identity of the triggerman provides a
reasonable basis for the jury’ s life recommendation for the Amador homicide.

(2) EvidenceThat Mr. GarciaHad A Lesser RoleThan Pardo In Planning The
Crime.

Where the defendant’ s accomplice may have been the mastermind, or played
theprimary rolein planning or executing the crime charged, this Court hasrepeatedly
found areasonable basisfor ajury’ srecommendation of life. Dolinsky, 576 So.2d at
274; DuBoise v. Sate, 520 So. 2d 260, 266 (Fla. 1988); Wasko v. Sate, 505 So.2d
1314, 1318 (Fla. 1987); Barclayv. Sate, 470 So.2d 691, 695 (Fla. 1985). Therewas
abundant record evidence, arising from the entire course of conduct between Mr.
Garcia and his accomplice Manny Pardo, that Pardo was the leader and Mr. Garcia
the follower in committing the charged offenses, including the murder of Amador.

The record reflects that Mr. Garcia met Manny Pardo ten years prior to the
events at trial, when Garciawas fourteen and Pardo was twenty yearsold. (1988 T.
3553). Pardo became apolice officer, got married, and had children (1988 T. 3553,
3614); heacquired an “ extremely well-furnished apartment,” an arsenal of weapons,
cars, etc. (1988 T. 2021, 2126). Garcia, on the other hand, had dropped out of
school intheninth gradeand wasbarely literate, livedin atrailer with his parents, had
no car or even adriver’s license, no bank account, no credit cards, no safe deposit
box, no assets of any kind. He subsisted on avariety of menial jobs, such aswashing
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cars, working at a paint and body shop, asaline cook, asastable boy, and asapenny
antedrug dealer. (1988 T. 2149, 2203-04, 2349-50, 2465, 3627, 3630, 3638, 3652,
3663, 3671, 3719). Mr. Garcia worshipped Manny Pardo, whom he referred to as
“uncle” (1988 T. 2193, 3641): heconsidered him an exemplary father, agood friend
and a successful man. (1988 T. 3614, 3666-69).

Thepolicetook avery different view of Manny Pardo, whom they characterized
asa“sick and violent person”. (1988 T. 1974, 2126). The police had to employ a
SWAT teamto execute asearch warrant at Pardo’ shome. (1988 T. 1974). Insidethe
home were bazookas, submachine guns, atorpedo shooter, grenade launchers, mach
12s, and 45s, aswell asavariety of military fatiguesand police uniforms, false police
Identification documents, policeradiosand walkie-talkies. (1988 T. 2018, 2022, 2126,
2226, 2337). A lead-lined safe drilled into the floor of Pardo’ s home had been used
to test artillery and was designed to store explosives. (1988 T. 2023, 2025). Also
found in the home was Pardo’ s diary of the crimes charged, Robledo’ s credit cards,
Pardo’s address book with an entry for Robledo, and Amador’s INS documents.
(1988 T. 1975, 1982, 1988-89, 1992). In contrast to the search of Pardo’ shome, the
search of Garcia' s home was apparently conducted without a SWAT team, and
yielded no evidence of Garcia s connection to these or any other crimes. no weapons

or other implements or fruits of crime, no uniforms, no documents. (1988 T. 3739).

Accordingto Ribera, Pardo had taught hissix-year-old daughter to shoot an Uzi
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(1988 T. 2127-28), and habitually fed Quaal udes and cocaine to the family dog, who
responded to thisregimen by biting Pardo and hischildren. (1988 T. 2318). Pardo’s
rel ationship with Garciawas not unlike hisrel ationship with hisgun-toting daughter or
his dope-addled dog, arelationship in which Pardo controlled and corrupted aweak
member of hisinner circle.

It was Pardo who had all of the drug contacts, doctored police records,
maintained thediary and stockpiled theweapons. (1988 T. 1992, 2126, 2153, 2205).
Pardo ordered and paid for the handguns Garcia purchased with Amador’ sdriver’s
license. (1988 T. 2097, 2099, 3524-26, 3728). Pardo gave Garcia Robledo’s visa
card and told him what to purchase with it. (1988 T. 2235). Pardo told Garcia to
driveto Godoy’ shouse, with lights out and low speed, then to clean the casingsfrom
the car, after Pardo had fired from the passenger window. (1988 T. 2241-44).

It was Pardo who decided to kill Robledo and Ledo; Garcia, who had
accompanied Pardo to Robledo’s home, was “ scared shitless” when Pardo started
shooting, and threw himself tothefloor. (1988 T.2226). ItwasPardowho decided
tokill Alvero, when thelatter refused to cut Pardo in on future drug deals.** (1988 T.
2250, 2264). When Pardo got shot during the Alvero/Ricard episode, he summoned
his“nephew” to helphimfleeto New Y ork for medical attention. (1988 T. 3700-01).

Garciacarried hisbags on the plane and otherwise looked after him, then, at Pardo’s

2 Garcia has since been acquitted of the Alvero/Ricard homicides and related
charges. (R. 366-69)
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direction, corroborated Pardo’ s fal se account of the shooting for the New Y ork City
police. (1988 T. 3017-18, 3642). Once Pardo had received medical attention, he
returned to Miami, leaving Garciain New Y ork to fend for hisown farehome. (1988
T. 3709).

The evidence suggests that Garcia may have originally intended only to rob
Amador of his cocaine, but not to kill him. John Heggerty testified that he had
cautioned Amador about selling drugsto Garcia, because“[h]€ |l rip you off.” (1988
T. 2387). Although, according to Ribera, Garcia bragged that Amador was his
contact, and not Pardo’s, (1988 T. 2117), thejury might havereasonably assumed that
theinitiativetokill Amador, liketheinitiativetokill theother victims, camefrom Pardo,
and not Garcia.

In penalty phase closing, defense counsel argued evidence that Pardo wasthe
“principal mover and planner” of these crimes; that Mr. Garcia srelative poverty and
hisconceded worshipfor his“uncle” reflected that hewasthefollower, and Pardo the
leader. (1988 T.4203-04, 4216-19, 4223). Thisevidenceformed areasonablebasis
for the jury’ s life recommendation.

(3) Evidence That Mr. Garcia Could Have Served Consecutive Life
Sentencesin Lieu of the Death Sentence for the Amador Murder.

Evidencethat the defendant could serve two consecutivelife sentencesfor two
first degreemurder convictions, without paroleeligibility for fifty years, isamitigating
circumstance upon which the jury may rely in recommending life instead of death.
Marta-Rodriguez, 699 So.2d at 1013; Turner v. State, 645 So.2d 444, 448 (Fla.
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1994).

During the penalty phase, defense counsel explained to the jury that, if it
recommended life rather than death for the four first degree murder convictions, and
the sentenceswereimposed consecutively, Mr. Garciawould not beeligiblefor parole
for one hundred years. (1988 T. 4200). Thisaccurate statement of the law and facts
provided the jury with a reasonable basis for a life sentence for the Amador
conviction.

(4) Credibility ProblemsIn Chief Prosecution Witness Carlo Ribera

ThisCourt hasrecognized that credibility problemsin the state’ s chief witness
formsareasonablebasisfor aliferecommendation. Keen, supra; Pomeranzv. Sate,
703 S0.2d 465, 471 (Fla. 1997). Carlo Ribera, who provided theonly direct evidence
against Mr. Garcia, had significant credibility problems. Becausehisearly audiotaped
statement to the Hial eah Police Department contradicted histrial testimony inmaterial
areas, Ribera sdirect examination and that of |ead detective MacArthur read like an
extended anticipatory rehabilitation of this severely challengeable chief prosecution
witness. About Ribera saudiotaped statement, MacArthur explained that Riberawas
“confused” and “disheveled.” Riberaexplainedthat he had been awakefor eighteen
hours before making the statement, that the officerswho took the statement failed to
guestion him chronologically, that they kept turning the tape off and on, that part of
the audiotape was missing, that the transcript of the audiotape isinaccurate, and that

thetranscript of hisdepositionisinaccurate. MacArthur maintained that he had never
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coached Ribera, that he had checked and checked and checked the veracity of
Ribera sformal statement, that the police had never charged Riberawith perjury, etc.
(1988 T. 1948-50, 1973, 2039, 2282, 2286, 2288, 2292, 2362). The defense at trial
was that Ribera, not Garcia, was Pardo’s likely accomplice, and that he fingered
Garciato deflect police attention from himself. 1n those prosecutions where Ribera
did not testify, or where he wasimpeached with avideotaped statement that the state
had suppressed duringthistrial, Mr. Garciaprevailedinthisdefense. (R 366-69; S.R.
1621). The obvious credibility problems of this chief prosecution witness form a
reasonable basis for the jury’ s life recommendation. Keen; Pomeranz.
(5 The State’'s Acknowledgment of the Propriety of a Life Sentence

This Court hastreated the state’ sadviceto thetrial judge not to override alife
recommendation asanindication that theliferecommendationisreasonable. Turner,
645 So.2d at 448, n. 4; Pomeranz, 703 So.2d at 473 (Anstead, J., concurring).

The state submitted a Sentencing Memorandum to the trial court which
specifically advised it not to override the jury’ s life recommendation:

“Because the jury’s recommendation ‘. . .is entitled to great weight,

reflecting asit doesthe conscience of the community, and should not be

overruled unless no reasonable basis exists for the opinion,” See

Richardsonv. Sate, 437 S0.2d 1091, 1095 (Fla. 1983), the State submits

that this Court should follow the jury’ s recommendation.”
(R. 356). Furthermore, Mr. Garcia testified, without objection, that the state had

offered him a sentence of twenty-five yearsfor apleato the charged offenses. (1988

T.3721-23, 3862). Thestate' spre-trial position that life was an appropriate penalty,
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and its post-penalty phase position against overriding thejury’ sliferecommendation
constitutes an admission that the jury’ srecommendation was reasonabl e, and that an
override would violate Tedder.
TheTrial Court’s Order

Just as in Pomeranz, supra, the trial court in this case failed even to
acknowledge the state’s advice against overriding the jury’s reasonable life
recommendation. Thetrial court simply concluded that the aggravating circumstances
outwel ghed themitigating circumstances, and overrodetheliferecommendation onthis
basis. (S.R.59-62) Thisconclusion betraysthejudge’ signorance of the standard to
be applied in considering ajury’ slife recommendation. The weighing processisto
be conducted only after a death recommendation; the “singular focus of a Tedder
inquiry is whether there is ‘a reasonable basis in the record to support the jury’s
recommendation of life.”” Keenv. Sate, 25 FlaL. Weekly S761 (Fla. 2000). A tria
judge considering alife recommendation isnot supposed to “[p]rovethat thejury got
it wrong,” but is instead supposed to focus on finding support for the jury’s
recommendation. |d. The tria judge here erroneously failed even to consider, let
aloneto weigh, any of the above-cited nonstatutory mitigating circumstances which
would have supported the jury’s recommendation. (S.R. 62) See Eddings v.
Oklahoma, 455 U.S. 104, 110 (1982): Campbell v. State, 571 So.2d 415, 419-20 (Fla.
1990). The sentencing order contains several other significant errors.

Firgt, the trial court’s calculation of the aggravators was deficient, because it
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improperly doubled the aggravating factors of pecuniary gain and committed in the
course of arobbery (S.R. 60), an error which the state conceded in its Answer Brief
filed during appeal of the preceding trial, at p. 70. Bonifay v. Sate, 626 So.2d 1310
(Fla. 1993); Oatsv. Sate, 446 So0.2d 90 (Fla. 1984), receded fromon other grounds,
Preston v. Sate, 564 So. 2d 120 (Fla. 1990). Second, the trial court’s order
conjectured that theliferecommendation must have been based on the non-mitigating
circumstance that Amador was a drug trafficker: “Although the jury apparently
recommended life as to the Amador killing because Amador was a drug trafficker,
such factor is not a legally reasonable mitigating circumstance.” (S.R. 61) This
denigration of the jury’ s recommendation is both baseless and illogical, because the
jury recommended death for the murder of Alvero, who was also a drug trafficker.

Third, thetrial court failed to givethejury’ srecommendationthe deferencedue
itspatent industry and reason. Thiswasan aert, engaged and conscientiousjury. The
jurorsasked numerousquestionsduringfirst phasedeliberations. they wantedto view
the physical evidence, they wanted transcripts of several witnesses' testimony, they
asked for the definition of second degree grand theft, and whether the rule of
principals applies to unlawful possession of afirearm while engaged in the offense.
(1988 T. 4014, 4121-27). The jurors sorted through complicated evidence of the
numerous offenses presented, both charged and uncharged, acquitting Mr. Garcia of
the Robledo/Ledo murders, but finding him guilty of forgery, uttering and second

degree grand theft in connection with hisuse of Robledo’ scredit cards, and guilty of
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the Amador/Alfonso and Alvero/Ricard episodes. (R. 845-865). After the penalty
phase, thejurorsrequested the non-testimonial evidence presented in connectionwith
the four murders at issue, “including any charts, ballistics, etc.” (1988 T. 4257).
“Also,” thejurorsasked, “ could we possibly have use of the easel with alarge pad of
paper?’ |d. Thejurorslater asked to seethree other charts, including, in particular,
thefirearmscharts. (1988 T. 4274). Finaly, thejurorssaid, “[W]ereally” —thelatter
word underlined twice—"need the ballisticscharts.” (1988 T.4278-79). It may well
bethat thejurorswerestruggling with the evidentiary ambiguity regarding theidentity
of Amador’ s shooter. Asthe assistant state attorney noted, “[The jurors] were very
discriminating about the evidence.” (1988 T. 4277). The tria judge agreed,
commending the jurors for “the great care that you have. . .exhibited” during the
course of penalty phase deliberations. (1988 T. 4285).

Where, ashere, “thejury wasapparently quite capabl e of reasonably sorting out
thefactsand applying thelaw in the guilt phase, whereit distinguished [one murder]
from [theothers] in handing downtheir guilty verdicts, all of whichwere supported by
the record. . .[t]here is no reason to believe that the same jury was less capable of
reasonably applying the aggravating and mitigating circumstancesin the penalty phase
of thetrial.” Parker, 643 So.2d at 1035. See also Keen, supra, at n. 10 (*Asthe
judge’ s own order indicates, the jury was able to reasonably sort out the facts and
apply the law in convicting Keen of first-degree murder.” There was, therefore, no

reason to believe same jury less capable of reasonably applying penalty phase
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circumstances.) Given that this concededly reasonable and discerning jury was
presented with substantial record evidence of mitigating circumstances which this
Court hasrepeatedly found sufficient to support aliferecommendation, thetrial judge
erred in overriding the jury’s life recommendation for the Amador count.

X.

FLORIDA'S DEATH PENALTY STATUTE VIOLATES THE
FLORIDA CONSTITUTION, ARTICLE |, SECTIONS 9 AND 17,
AND THE U.S. CONSTITUTION, AMENDMENTSVIII AND X1V,
BECAUSEIT DOESNOT REQUIRE NOTICE OF AGGRAVATING
CIRCUMSTANCES, DOES NOT REQUIRE SPECIFIC JURY
FINDINGSREGARDING THESENTENCING FACTORS, PERMITS
A NON-UNANIMOUS RECOMMENDATION OF DEATH,
IMPROPERLY SHIFTS THE BURDEN OF PROOF AND
PERSUASION TO THE DEFENSE, AND FAILSADEQUATELY TO
GUIDE THE JURY'S DISCRETION, THEREBY PRECLUDING
ADEQUATE APPELLATE REVIEW.

The U.S. Supreme Court recently held that held that “it is unconstitutional for
a legidature to remove from the jury the assessment of facts that increase the
prescribed range of penaltiesto which acriminal defendant isexposed.” Apprendi v.
NewJersey, U.S. |, 120 S. Ct. 2348, 2355 (quoting Jones v. United States,
526 U.S. 227, 252-53 (1999)). Grounding its decision both in the traditional role of
thejury under the Sixth Amendment and principles of due process, the Court made
clear that

“[i]f adefendant faces punishment beyond that provided by statutewhen

an offense is committed under certain circumstances but not others. . .

it necessarily followsthat the defendant should not — at the moment the

state is put to proof of those circumstances — be deprived of
protections that have, until that point unquestionably attached.”
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Id. at 2359. Theseessential protectionsinclude (1) notice of the government’ sintent
to establish facts that will enhance the defendant’ s sentence, (2) determination by a
jury that (3) such facts have been established by the government beyond areasonable
doubt. Id. at 2362-63; Jones, 526 U.S. at 231.

While the majorities in Apprendi and Jones attempted to distinguish capital
sentencing schemes, the distinction isnot logically tenable, asthe dissentersin Jones
noted:

If itisconstitutionally impermissibleto allow ajudge’ sfindingtoincrease

the maximum punishment for carjacking by 10 years, it isnot clear why

ajudge’ sfinding may increase the maximum punishment for murder from

imprisonment to death.
Jones, 526 U.S. at 272 (Kennedy, J., dissenting; see also Apprendi, 120 S.Ct. at 2388
(“1f the Court does not intend to overrule Walton,* onewould be hard pressed to tell
from the [magority] opinion.”) (O’ Connor, J., dissenting). As Justice Kennedy
anticipated, the majority’s ruling compels a reexamination of the Court’s capital
jurisprudence regarding the roles of judge and jury. Jones, 526 U.S. 272..

Florida's capital sentencing scheme, like the hate crimes statute at issue in
Apprendi, exposes a defendant to enhanced punishment — death rather than life
imprisonment — when amurder iscommitted “ under certain circumstances but not

others.” Id. at 2359. Indeed, this Court has emphasized that “[t]he aggravating

circumstances’ in Florida law “actually define those crimes. . . to which the death

“Walton v. Arizona, 497 U.S. 639 (1990).
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penalty isapplicable . . .” Satev. Dixon, 283 So. 2d 1, 8 (Fla. 1973). While this
Court properly recognizedin Dixonthat individual aggravating circumstancesmust be
proved beyond areasonabledoubt, id, it hasthusfar failed to apply other due process
requirements, asoutlined in Apprendi, to the capital sentencing context. Thus, under
Florida law (1) the state is not required to provide notice of the aggravating
circumstances it intendsto establish at the penalty phase; (2) the jury isnot required
to make any specificfindingsregarding the existence of aggravating circumstances, or
even of adefendant’ s eligibility for the death penalty; (3) thereis no requirement of
jury unanimity for finding individual aggravating circumstances or for making a
recommendation of death; and (4) the state is not required to prove the
appropriateness of the death penalty beyond a reasonabl e doubt.

1) Notice. Under Floridalaw, in contravention of basic due processprinciples,
the state is not required to provide notice of the aggravating circumstancesit intends
to prove at the penalty phase. See, e.g., Vining v. Sate, 637 So. 2d 921, 927 (Fla.
1994). In other contexts, however, this Court has properly recognized that
punishment-related facts must be charged, presented to ajury, and proved beyond a
reasonable doubt, in a separate punishment determination proceeding. See Sate .
Harbaugh, 754 So. 2d 691 (Fla. 2000) (felony DUI); Sate v. Overfelt, 457 So. 2d
1385 (Fla. 1984) (sentencing enhancement for use of afirearm).

2) Specific Jury Findings. Although the sentencing jury is instructed to

determinewhether individual aggravating circumstances have been established beyond
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a reasonable doubt, it is not required to make any specific findings regarding the
existence of particular aggravators, only to make arecommendation asto the ultimate
guestion of punishment. The jury isthus a*“black box”that renders alife or death
decision without disclosing its reasoning.

Apprendi logically compels the conclusion that a sentencing jury must make
findingsregarding theexistence of individual aggravating circumstances. Twoof the
four aggravating circumstancesat issueinthiscase (pecuniary gainand CCP), likethe
biased motive factor in Apprendi, involve “[t]he defendant’ s intent in committing a
crime,” aconsideration that “is perhaps as close as one might hope to cometo acore
criminal offense‘ element,’” requiringajury’ sdetermination. See Apprendi, 120 S. Ct.
at 2364.

Even if Apprendi did not compel jury findings regarding every aggravator, its
logicwould appear, at aminimum, torequireajury finding of death éligibility. Again,
asthe dissentersin Jones and Apprendi noted, the defendant could not be sentenced
to death under the Arizona statute at issuein Walton, “unlessthetrial judge found at
least one of the enumerated aggravating factors.” Jones, 526 U.S. at 272 (dissenting
opinion); accord Apprendi, 120 S.Ct. at 2388 (O’ Connor, J., dissenting). Precisely
the sameistruein Florida. See § 921.141 (2)(b) (1997).

TheJonesmgjority attempted to distinguish Hildwinv. Florida, 490 U.S. 638,
640 (1989), on the ground that a Florida jury implicitly finds the existence of the

necessary aggravating circumstances when it recommends a sentence of death. 526
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U.S. at 250-51. This, however, leavesno record of which aggravatorsthejury did or
did not find. Moreover, if the jury recommends life — as it did for Amador’s
homicide after Garcia's 1988 trial — there is no jury finding implicit or otherwise
regarding the existence of any aggravating circumstance. Consequently,inanoverride
case, the defendant’s sentence is increased from life to death based solely upon

judicia findingsof fact, inviolation of thedefendant’ sdueprocessandjury trial rights.

Hildwin does not, moreover, address the Eighth Amendment concerns rai sed
by the absence of any mechanism for determining which aggravating and mitigating
circumstancesthejury relied uponin sentencing. See Combsv. Sate, 525 So. 2d 853,
859 (1988) (Shaw, J., specially concurring) (lack of jury findings, combined with
Tedder deference, raises serious arbitrariness problem); cf. Parker v. Dugger, 498
U.S. 308, 321 (1991) (emphasizing importance of adequate appellate review to
individualized sentencing). Thefailureto requirespecificjury findingsimpermissibly
undermines the reliability of the sentencing process and the adequacy of appellate
review.

3) Jury Unanimity. The Supreme Court has never specifically addressed
whether a unanimous verdict is required in a capital case. However, it has never
upheld averdict of lessthan nineto three, even in anon-capital case. See Johnsonv.
Louisiana, 406 U.S. 356 (1972) (upholding 9:3 verdictsin seriousfel onies); Apodaca

v. Oregon,406 U.S. 404 (1972) (upholding verdicts of 10:2 and 11:1 in non-capital
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felonies); Burch v. Louisiana, 441 U.S. 130 (1979) (six person jury must be
unanimous). The Court took painsto note that Apodaca was anon-capital case. See
Burch, 441 U.S. at 136.

Floridalaw requiresunanimity at the guilt/innocence stage of acapital case. See,
e.g., Williamsv. Sate, 438 So. 2d 781 (Fla. 1983); Jonesv. Sate, 92 So. 2d 261 (Fla.
1956). But it does not require unanimity either to find individual aggravating
circumstances or to render arecommendation of death, which isnonethel essentitled
to great weight under Tedder. Given that aggravating circumstances are essential
elements that must be instructed and proved beyond a reasonable doubt, a non-
unanimous death verdict, and particularly one of seven to five* violates due process
and the protection against cruel and/or unusual punishment guaranteed by the United
States and Florida Constitutions.

4) Burden and Standar d of Proof. Apprendi reaffirmed that the due process
prohibition on burden-shifting enunciated in Mullaney v. Wilbur, 421 U.S. 684 (1975),
and the reasonable doubt standard apply to the determination of sentence
enhancements. 120 S.Ct. at 2362, 2359, 2364. Florida s capital sentencing statute
violates these constitutional requirements by placing the burden on the defendant to
provethat “ sufficient mitigating circumstances exist which outwei gh the aggravating

circumstances found to exist.” 8§ 921.141(2)(b), (3)(b), Fla. Stat. (1993); see also

“Thejury inthiscaserecommended death for the homicide of Roberto Alfonso
by amargin of only seven to five. (T. 2760, S.R. 2) As discussed above, Garcia
previously received alife recommendation for Amador’s murder. (S.R. 355)
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Dixon, 283 So. 2d at 9. The plain meaning of thislanguage requiresimposition of a
death sentence if the aggravating and mitigating evidence is in equipoise. This
impermissibly relievesthe state of itsburden to prove, beyond areasonabl e doubt, that
death is the appropriate sentence.

The burden-shifting instruction also “vitiates the individualized sentencing
determination required by the Eighth Amendment.” See Jacksonv. Dugger, 837 F.2d
1469, 1473 (11th Cir.), cert. denied, 486 U.S. 1026 (1988) (instruction that advised
jury that “ deathis presumed to bethe proper sentence unless[aggravating factors| are
overridden by oneor more. .. mitigating circumstances’ violated Eighth Amendment).

CONCLUSION
fatefosgagresas
and the 1988 life recommendation must be given effect.
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BENNETT H. BRUMMER
Public Defender
Eleventh Judicial Circuit
of Florida
1320 N.W. 14th Street

Miami, Florida 33125
(305) 545-1958

BY:
CHRISTINA A. SPAULDING
Assistant Public Defender
Florida Bar No. 995320

CERTIFICATE OF SERVICE

99



IHEB/(RIFr tretatr eadaonsctagyyofttefoegagwssiormarcldly
mail to Assstant Attorney General KIMBERLY NOLEN HOPKINS, Officeof the
Attorney General, 2002 North Lois Avenue, Suite 700, Westwood Center, Tampa,

Florida 33607 on the 26th day of June, 2001.

CHRISTINA A. SPAULDING
Assistant Public Defender

100



