I N THE SUPREME COURT OF FLORI DA

CASE NOS. SC95153; SCO00- 405

CLEN CLAY GORBY,
Appel | ant,

V.

STATE OF FLORI DA,
M CHAEL W MOORE

Appel | ee.

ON APPEAL FROM THE CI RCU T COURT
OF THE FOURTEENTH JUDI Cl AL Cl RCUI T,
I N AND FOR BAY COUNTY, STATE OF FLORI DA

REPLY BRI EF OF APPELLANT

GREGORY C. SM TH
Capital Collateral Counse
Fl ori da Bar No. 279080

TI MOTHY P. SCHARDL
Speci al Assistant CCC NR
Fl orida Bar No. 0073016

SCOTT B. MARI O
Staff Attorney, CCC NR
Fl orida Bar No. 0177441

OFFI CE OF THE CAPI TAL COLLATERAL
COUNSEL

Nort hern Regi on of Florida

Post O fice Drawer 5498

Tal | ahassee, FL 32314-5498

(850) 488-7200

Counsel for Appellant



TABLE OF CONTENTS

TABLE OF CONTENTS .

TABLE OF AUTHORI TI ES

SUMVARY OF ARGUMENT .

ARGUVMENT |

THE OQUTCOVE OF MR GORBY'S PENALTY PHASE IS UNRELI ABLE
DUE TO TRI AL COUNSEL' S UNREASONABLE FAI LURE TO PREPARE
AND PRESENT ABUNDANT M TI GATI NG EVI DENCE; THE
SENTENCERS WERE DEPRI VED OF | NFORMATI ON VWHI CH WOULD
HAVE PERSUADED THEM TO SENTENCE MR GORBY TO LI FE

| MPRI SONVENT .

A

Counsel had no strategic reason for not
presenting evidence of M. CGorby's nental
deficiencies . C e e e

Counsel failed to conduct a reasonable
i nvestigation of M. CGorby's background in
preparation for the penalty phase

Counsel failed to present extensive evidence
constituting nonstatutory mtigation

1. Extrenme negl ect and abandonnent as a
child .
2. Being left in the care of adults who

were severe al coholics

3. Extreme poverty .

4. Exposure in utero to al cohol

5. Al cohol abuse .

6. Subst ance abuse .

7. Exposure to caregivers who were
unstable, nmentally ill, or cruel

8. Exposure to aggression, violence, and
physi cal abuse .

14

15

15
16
16
16

17

17

18



ARGUMENT |

THE LONER COURT ERRED | N DENYI NG MR. GORBY' S CLAI M5
THAT THE STATE VI OLATED BRADY V. MARYLAND AND/OR G G110

D

9. Ver bal and enoti onal abuse

10. Prior psychiatric treatnent

11. Evidence of a hereditary nental diéo}dér

12. Exposure as a young child to
I nappropriate sexual behavi or

13. Possi bl e sexual nol estati on and/ or
as a child

14. Brai n damage

Concl usi on .

V. UNITED STATES .

A

CONCLUSI ON

B

Robert Jackson

The lower court erred in refusing to
consider the sworn affidavit of Jerry
Wche (Def. Profferred Ex. 37) in which
Wche recanted his trial testinony

agai nst O en Corby . Co.

CERTI FI CATE OF SERVI CE

18
18
18

19

19
19
20

22
22

26
30
30



TABLE OF AUTHORITI ES

Page

Ake v. &l ahonm,

470 U.S. 68 (1985) . . . . . . . . . . . . . . . . ... 12
Brady v. Maryl and,

373 U.S. 83 (1963) . . . . . . . . . . . . . . . . . .. 24
California v. Brown,

479 U.S. 538 (1987) . . . . . . . . . . . . . . . ... 22
Ggliov. United States,

405 U. S. 150 (1972 . . . . . . . . . . . . . . . . .. 24
Ki mel man v. Morri son,

477, U.S. 365 (1986) . . . . . . . . . . . . . . . . . .. 4
Kyles v. Witley,

514 U.S. 419 (1995 . . . . . . . . . . . . . . . . .. 24
Lockett v. Anderson,

2000 W 1520594, 15 (5th Cr. 2000) . . . . . . . . . . . 7
Napue v. Illinois,

360 U.S. 264 (1959 . . . . . . . . . . . . . . . . 25 26
Nero v. Bl ackburn,

597 F. 2d 991 (5th Cr. 1979) . . . . . . . . . . . . . . 4
Powel | v. Al abanm,

287 U.S. 45 (1932) . . . . . . . . . . . . . . . . ... .5
Strickland v. Washi ngt on,

466 U.S. at 689 . . . . . . . . . . . . . . . . . . . . . 8
U S. v. Bagley,

473 U.S. 667 (1985 . . . . . . . . . . . . . . . . . . 24
U S. v. Drones,

218 F. 3d 496 (5th Cr. 20000 . . . . . . . . . . . . . . 8

Wllianms v. Tayl or,
120 S. C. 1495 (2000) . . . . . . . . . . . . . . . . . . 8




SUMVARY OF ARGUNVENT

M. Gorby has established that confidence in the outcone of
both the guilt phase and penalty phase is underm ned due to his
trial counsel's ineffective assistance and the State's violation

of Brady v. Maryland, 373 U S. 83 (1963), and Gglio v. United

States, 405 U. S. 150 (1972). The State's m sconduct, conbined
with counsel's failure to conduct a reasonabl e background
investigation, his failure to consult with experts regarding
mtigation, and his failure to present the testinony of those
experts during the penalty phase, conpletely deprived the judge
and the jury of an accurate picture of Aen Gorby. The State
attenpts to prop up trial counsel's deficient performance by
hypot hesi zi ng vari ous expl anati ons and excuses for counsel's

om ssions. But in the final analysis, it is clear that the | ack
of mtigating evidence presented at M. CGorby's trial was the
result of counsel's slipshod, last-mnute investigation and his
failure to ask the nental health experts to evaluate M. GCorby
for purposes of establishing mtigation. But for counsel's

i neffectiveness and the State's m sconduct, there is a reasonable
probability that M. Gorby would not have been sentenced to

deat h.



ARGUVMENT |
THE OQUTCOVE OF MR GORBY'S PENALTY PHASE | S
UNRELI ABLE DUE TO TRI AL COUNSEL' S
UNREASONABLE FAI LURE TO PREPARE AND PRESENT
ABUNDANT M TI GATI NG EVI DENCE; THE SENTENCERS
WERE DEPRI VED OF | NFORVATI ON WH CH WOULD HAVE

PERSUADED THEM TO SENTENCE MR. GORBY TO LI FE
| MPRI SONIVENT.

A Counsel had no strategic reason for not presenting evidence
of M. CGorby's nental deficiencies.

At the post-conviction evidentiary hearing, three of the
four nmental health experts who testified agreed that both
statutory mtigators pertaining to nental health applied in M.
Gorby's case.! But at M. Gorby's penalty phase in 1991, not a
single mental health expert ever took the stand to di scuss the
statutory mtigating factors and to explain to the jury how and
why they applied.

The State grasps for a strategic reason to explain why trial
counsel failed to call any nental health experts during the
penalty phase. But the reality is that counsel sinply never
asked either defense expert to evaluate M. CGorby for purposes of
establishing statutory mtigation. (PCR 1134, 1192, 1193). 1In
fact, counsel deliberately restricted the scope of the experts
duties--not for any strategic reason, but sinply to curry favor

with the State: "[Y]ou' re paying [expert w tnesses] and paying

The fourth expert, Dr. Harry McO aren, did not dispute that
the statutory mtigating factors applied; rather, he stated that
he had "no opinion" on the subject. (PCR 1331).
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t hem by the hour probably and since the State watches how | spend
my noney...|l take the liberty of focusing or directing the
w tness." (PCR 1001). For the sane reason, counsel also
wi thheld information fromthe experts. (PCR 1012). For
exanpl e, he never inforned either Dr. Goff or Dr. Warriner that
M . Gorby had begun consum ng al cohol at the age of eight. (PCR
1002). He never provided Dr. McCl aren's raw data (from
psychol ogi cal testing) to Dr. Warriner, though VWarriner had
requested it. (PCR 1139). He never showed Dr. Goff's report to
Dr. Warriner. (PCR 1107-08). He never related any details of
M. CGorby's childhood to either defense expert apart fromthe car
acci dent which occurred when M. Gorby was four. (PCR 999).
And, though he did eventually forward the reports prepared by
Drs. Annis and McClaren to Dr. Warriner, he did so only after Dr.
VWarriner had already evaluated M. Gorby. (PCR 1106, 1138).

The justification given by trial counsel for not calling Dr.
CGoff at the penalty phase is that Goff's testinony woul d have
been "a duplication of what he already said" at the guilt phase.
(PCR 1006). But had counsel bothered to ask Dr. Goff to
evaluate M. Corby for purposes of establishing mtigation, Dr.
Gof f woul d have had nmuch nore to say at the penalty phase. He
woul d have testified that M. Gorby was acting under an extrenme
mental or enotional disturbance at the tinme of the offense, and
that M. CGorby's capacity to conformhis conduct to the
requi renents of the |law was substantially inpaired. (PCR 1195-

3



96). He woul d have el aborated on his guilt phase testinony
concerning M. CGorby's brain danage and, arned with the
additional information gathered by coll ateral counsel (which
corroborated his 1991 findings), he would have been able to
explain to the jury how M. CGorby's nental abnormalities
contributed to his behavior at the tinme of the offense. In
short, Dr. Goff would have given strong, effective testinony
supportive of statutory mtigation, yet trial counsel--through
sheer ignorance--never asked himto do so.

Though the State suggests that trial counsel had a tactical
notive for not calling Dr. Goff at the penalty phase, the State
over | ooks objective evidence to the contrary: Counsel did not
know what Dr. Goff's testinony regarding mtigation would have
been, because he never asked Dr. CGoff to consider mtigation in
his evaluation of M. Gorby. (PCR 1192). Counsel's failure to
call Dr. CGoff at the penalty phase therefore cannot be a tactical
decision, for no tactical notive can be ascribed to om ssions

based on | ack of know edge, see Nero v. Blackburn, 597 F. 2d 991

(5th Gr. 1979), or on the failure to properly investigate and

prepare. Kimelman v. Mrrison, 477, U S. 365 (1986).

Not wi t hst andi ng the established fact that counsel's failure
to call Dr. Goff was grounded in ignorance, the State defends the
om ssion with the unsupported hypothesis that counsel's closing

argunent relied upon Goff's earlier guilt phase testinony as a



basis for finding mtigating circunstances. (Answer Brief of
Appel l ee at 46). Yet counsel's own words belie the State's
contention. He told the jury in closing argunent, "l understand
that you did not accept [Dr. Goff's testinony] as a defense and
so | hesitate to talk about it because | don't know what value it
has if anything." (R 1817) (enphasis added). Counsel did not
know whet her Dr. CGoff's conclusions would be valuable in
mtigation because he never asked Dr. CGoff about it! Dr. Goff
testified post-conviction that had trial counsel consulted himon
the issue of mtigation, he woul d have advi sed counsel that his
concl usions nore strongly supported the statutory mtigating

ci rcunstances than the guilt phase theory. (PCR 1194).
Counsel's omtted "consultation, thorough-going investigation and

preparation were vitally inportant."” Powell v. Al abama, 287 U.S.

45, 56 (1932). Wthout knowing the relative strengths and
weaknesses of the psychiatric evidence, he could not, and in fact
did not, make a reasoned--nmuch | ess "reasonabl e"--decision. By
his own words--"I don't know what value it has if anything"--
trial counsel did not know the mtigating value of Dr. CGoff's
concl usi ons.

Counsel's failure to call Dr. Warriner as a witness al so
| acks a reasoned justification. As above, the State's contention
that Dr. Warriner advised trial counsel that he would not be a

good wi tness, (Answer Brief of Appellee at 43), is contradicted



by Dr. Warriner's testinony that he did not recall such a
conversation. (PCR 1146). 1In any case, after review ng
background material on M. Gorby provided by collateral counsel,
Dr. Warriner testified that if he had reviewed this material in
1991 he woul d have advised trial counsel "to have either me or
sone ot her psychol ogist review the information that | have today
and to present thenselves on call at |least for the sentencing
phase."” (PCR 1159).

An alternative theory advanced by the State for counsel's
failure to call Dr. Warriner is that Warriner's testinony would
have "di m nish[ed] the testinony of Dr. Goff." (Answer Brief of
Appel l ee at 43). However, nowhere in the Answer Brief does the
State explain how Dr. Warriner's findings--which corroborated
those of Dr. Goff--could conceivably have di m nished Goff's
testinmony. The State seenms to rest its argunent on the absurd
proposition that two nutually reinforcing expert opinions would
sonehow have been worse than one. Far from di m nishing Dr.
CGoff's testinony, Dr. Warriner's testinony woul d have
conpl enmented and strengthened it. Warriner believed that M.
Gor by was brai n-damaged, (PCR 1107), and that he commtted the
crime in a state of extrene nental disturbance. (PCR 1135). At
the evidentiary hearing, Dr. Warriner testified enphatically that
both statutory mtigating factors pertaining to nmental health

applied. (PCR 1135-36). He also stated his opinion that the



crime was commtted quickly and inpulsively, with no intent to
torture the victim this testinmny woul d have been val uabl e at
the penalty phase for defeating the "hei nousness" aggravator.
(PCR 1159). Thus counsel's purported strategic reason for not
calling Dr. Warriner is nonsense: Dr. Warriner's testinony could
only have bol stered Dr. CGoff's testinony, not dimnished it.
Lastly, the State argues that it would have been futile for
trial counsel to call Dr. Warriner because the prosecutor would
have called Dr. McClaren to counter his testinmony. (Answer Brief
of Appellee at 48). The State overlooks the fact that Dr.
McC aren's findings actually corroborate--not contradict--Dr.
Warriner's conclusions. Dr. McCaren's 1991 report noted that
M. CGorby's perfornmance on the MWI was "consistent with an
i ndi vidual reporting significant psychopathol ogy," and referred
to organi c brain damage and substance abuse. (Def. Ex. 17 at tab
24). At the evidentiary hearing Dr. MC aren al so acknow edged
that the facts of the crime are consistent with a rage killing,
and that it is possible M. Gorby suffers from episodic
di scontrol syndrone. (PCR 1337-38, 1343). All of these
observations are consistent with those reported by Dr. Wrriner.
In fact, Dr. Warriner hinself testified at the evidentiary
hearing that "Dr. Annis and Dr. McClarin's (sic) and Dr. CGoff's
view of [M. Gorby]...varies very little frommne." (PCR

1121). Thus the State's argunent that Dr. Warriner's testinony



woul d have been sonehow negated by Dr. McCl aren's testinony is
whol |y wi thout factual support and | ogical force.

Trial counsel's failure to call Dr. Warriner was not a
strategi c decision, but an om ssion |acking any reasonabl e
justification. Despite all the possible explanations offered by
the State for counsel's failure to call Dr. Warriner, nothing
changes the fact that counsel never asked Dr. Warriner about
mtigation in the first place. (PCR 1134). Counsel therefore
coul d not have made an infornmed judgnent about whether or not to

present Warriner's testinony at the penalty phase. See Lockett

v. Anderson, 2000 W. 1520594, 15 (5th Cr. 2000) (Strickland

standard requires inforned strategic choices); US. v. Drones,

218 F. 3d 496, 500 (5th G r. 2000) (Strickland does not require

courts to defer to decisions which are "uninforned by an adequate
investigation into the controlling facts and law. ").

B. Counsel failed to conduct a reasonable investigation of M.
Gorby' s background in preparation for the penalty phase.

Trial counsel had an "obligation to conduct a thorough

i nvestigation of the defendant's background.” WIllianms v. Taylor,

120 S. Ct. 1495, 1515 (2000); id. 120 S. C&. at 1524 (O Connor
J., concurring) (finding deficient performance in "counsel's
failure to conduct the requisite, diligent investigation into his
client's troubling background and uni que personal

circunstances"). But M. Corby's lawer failed to fulfill this

8



basic obligation. He testified that he needed "[a] not her six
nmont hs and an investigator” to investigate the case "the way it
shoul d have been done."” (PCR 1062-63).

Testinmony fromthe evidentiary hearing enables this Court
"to reconstruct the circunstances of counsel's chal |l enged
conduct, and to evaluate the conduct from counsel's perspective

at the time," as Strickland requires. Strickland v. Washi ngton,

466 U.S. at 689. Counsel's testinony establishes that, contrary
to "prevailing professional norns," id. at 690, counsel's
preparation of M. Gorby's case suffered fromthe fact that his
attorney was preoccupied with concerns unrelated to M. CGorby's
defense. For instance, counsel's choices about which experts to
hire were guided by concern for his own reputation: "If | get the
reputation of squandering county resources in one instance | may
not be able to get an expert | really need in another. So | have
to weigh that in there too." (PCR 1368). Counsel also allowed
t he demands of his busy practice and fee-paying clients to

i nfl uence his exercise of judgnent regarding M. Gorby's case.

He testified, "I had other cases and other clients to answer to.
So | can't devote forty hours a week to a case like this that |'m
appointed on." (PCR 983). But rather than asking that co-
counsel be appointed to assist him counsel persisted in handling
the case by hinmself, knowi ng he | acked the time and resources to
do so effectively. This situation represented a conflict of
interest. See, Comment to Fla. R Prof. Conduct 4 - 1.7 (a

9



| awyer's own interests should not be permitted to have an adverse
effect on representation of a client).

Al t hough investigative assistance was available, trial
counsel unreasonably failed to secure the services of an
i nvestigator after the court-appointed investigator, Lee Norton,
i nfornmed counsel that she could not assist him Norton wote M.
Gorby's attorney in April 1991 advising himthat the conplexity
of the case would require "upwards of 200 hours" of
investigation. (Def. Ex. 16). She warned counsel, "The
t remendous needs of the case, conbined with ny backlog of clients
make it inpossible for me to conplete the necessary work before
Fall of this year." (Def. Ex. 16). But counsel did not seek
anot her investigator, and M. Gorby's case proceeded to trial in
June 1991 with little investigation having been perfornmed. At
the evidentiary hearing, counsel held Norton responsible: "[S]he
couldn't devote the attention to this case that | would have
liked her to...[S]he was spread too thin, and she had several
other trials...and she just couldn't devote any tine to M.
Gorby." (PCR 985-86).

M. CGorby's | awer would not devote nuch tine to him
either, and consequently a full penalty phase investigation was
never undertaken. Not surprisingly, trial counsel failed to cal
a single nmental health expert at the penalty phase. Not a single

ment al heal th expert even evaluated M. Gorby for purposes of

10



addressing mtigation. |If not for trial counsel's

i neffectiveness, the appoi nted defense experts woul d have
established the applicability of the two statutory nental health
mtigating factors, and the State's expert would not have
contradi cted them

Counsel testified, "I had hoped to be able to devel op nmuch
nore information, or witnesses | should say, for the penalty
phase."” (PCR 987). The neager evidence presented on M.
Gorby's behal f was not the result of any consci ous choice by
counsel, but rather the consequence of counsel's inexperience and
hi s unreasonabl e decision to "devote[ ] nost of [his] effort
towards preparation for the guilt phase" at the expense of
penal ty phase preparation. (PCR 982).

The lack of mtigation presented at M. Gorby's penalty
phase was preceded by a | ack of investigation into M. Gorby's
background. Counsel didn't even begin to interview famly
menbers until two weeks before the trial, (PCR 988), and even
then his contact with the famly was superficial and destined to
yield little information. Counsel admtted that he was
"dependent upon” M. CGorby's nother to assist himin interview ng
famly menbers and gathering mtigation. (PCR 1010). Though the
State lauds counsel's efforts, it was clearly unreasonable for
counsel to rely on famly nenbers to do his job for him And M.

Gorby's nother was especially unsuited for this task given that

11



many nenbers of the Gorby famly identified her as a cause of the
famly's dysfunctionalism

Mor eover, counsel failed to follow standard interview ng
techni ques when he net with famly nenbers. Rather than neeting
with each fam |y nmenber individually, counsel hastily gathered
all of M. Gorby's relatives together in one roomfor a group
interview One of M. CGorby's sisters described the interview
"[Trial counsel] asked ne a few questions. And that was about
it. It was a very short session. | couldn't say too nuch
because ny nother was, the whole famly was sitting there, so you
just don't say too much in front of them" (Def. Ex. 23 at 19).
This setting prevented frank di scussion of sensitive issues (i.e.
chi | dhood physi cal abuse, sexual abuse, and al coholisn) which
woul d have been inportant for purposes of psychol ogi cal
eval uation as well as for serving as non-statutory mtigation.
As capital defense expert Tim Warner testified, group interviews
of famly nmenbers are inpractical because "you may have an abuser
sitting in the same roomw th an abused person and t hat
i nformati on never cones to light." (PCR 1226). Dr. Warriner
added that it is "standard practice" to conduct i ndividual
i nterviews because people "are influenced by the presence of
ot her people to shade or change or admt testinony or to
exaggerate testinony depending on famly nenbers or friends or
acquai ntances who are present in the investigatory room" (PCR
1157-58). Had trial counsel taken the basic step of consulting

12



Dr. Warriner on the penalty phase investigation, this damaging
om ssion woul d never have occurred. Failing to consult an

avai |l abl e expert on such an issue is unreasonable. See, Ake v.

&l ahoma, 470 U. S. 68 (1985) (discussing the inportance of expert
assi stance as an essential tool for nounting a defense).

I n post-conviction, relatives of M. Gorby--after being
interviewed separately--testified to the abusi veness and
al coholismprevalent in the famly; to the famly's extrene
poverty; to Wanda Garrison's? practice of having sexual
intercourse with various nen while her children slept in the sane
bed; and to M. Gorby's poor health and probl ematic behavior as a
child. Al of this information would have been uncovered had M.
Gorby's attorney foll owed basic principles of interrogation and
conducted a thorough investigation of M. Gorby's background.

Counsel's hurried approach to investigating M. CGorby's
background also led himto overl ook or dism ss additional sources
of information. For exanple, counsel spoke with M. CGorby's
fat her by phone only once, and perfunctorily decided that he
woul d not be hel pful or cooperative. (PCR 1032). 1In fact, M.
Gorby's father was willing to provide help, but his hearing
inpairment made it difficult for himto communi cate by phone.
(Def. Ex. 24 at 48, 54). Because trial counsel did not take the

time to neet with M. CGorby's father in person or to otherw se

2Mr. Corby's nother.
13



accommodat e his hearing inpairnment, counsel never |earned what

M. CGorby's father had to say. It is therefore specious to argue
that counsel made a tactical decision not to call M. Gorby's
father as a witness, since the notion of a "tactical decision”
presupposes that counsel has gathered all rel evant evi dence,

wei ghed the options, and nmade an infornmed choi ce between them

The standard set forth in Strickland v. Washi ngt on "demands nore

than the nmere decision of a strategic choice by counsel. It

requires 'informed strategic choices.'" Lockett v. Anderson,

2000 W 1520594, 15 (5th Cr. 2000) (enphasis added).
Furthernore, even if counsel made a decision that M.
Gorby's father would be a poor witness, that still would not
explain counsel's failure to interview himand convey any
informati on he obtained to the nental health experts. At the
evidentiary hearing, Dr. Goff testified that information provided
by M. Gorby's father (to collateral counsel) was especially
hel pful because it illum nated M. Gorby's behavi or both before
and after his head injury and described an early attenpt at
mental health intervention. (PCR 1206-08). Yet this
i nformati on went undi sclosed at the tinme of M. Gorby's trial,
for no reason other than trial counsel's hasty and cursory
i nvestigation of M. Gorby's background.

C. Counsel failed to present extensive evidence constituting
nonstatutory mtigation.

14



As a result of counsel's unreasonable investigation of M.
Gorby' s background, he cane to the penalty phase arnmed only with
sone |lay witness testinony intended to "humani ze" M. Gorby and a
handful of platitudes concerning the norality of the death
penalty. (PCR 1000). M. Corby's sisters spoke briefly about
M. Gorby being a caring individual, but gave no hint as to the
path that the jury could have thought led himto take another
man's life. M. Gorby's nother offered testinony anounting to a
plea for mercy, but gave little insight into the sad history that
culmnated in her son's trial for capital nurder.

VWhat the jury never heard--what they needed to hear--was
sonme expl anati on, some assurance that the crinme for which they
were to sentence O en Gorby was not the product of col d-bl ooded
evil, but rather the tragic outconme of a lifetine of deprivation
and abuse and violence, ignited in a sudden conflagration of
rage. The wi tnesses and records that woul d have supplied this
expl anation were available to trial counsel, yet through
i nexperience or ineptitude he unreasonably failed to present this
mtigating evidence.

At the evidentiary hearing, collateral counsel presented the
evidence that the jury never heard. While fully discussed in the
Initial Brief, nonstatutory mtigation established at the hearing

i ncl uded:
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1. Extrenme negl ect and abandonnent as a child: M. Gorby's
not her regarded her children as a nuisance and a distraction from
her life of carousing in bars and taking up with various nen.
(See Def. Ex. 21). M. Corby's father, enployed at a steel mll
ninety mles fromthe famly's honmetown, worked six days a week
and was rarely hone. (Def. Ex. 24). For nuch of their
chil dhood, M. Gorby and his siblings were conpletely
unsupervised, literally wandering the streets of the inpoverished
West Virginia town where the famly lived. (Def. Ex. 23 at 10;
Def. Ex. 21). Wien M. Gorby's nother did spend tine wth her
children, it was often to bring themto bars. (Def. Ex. 21; Def.
Ex. 24 at 16-17).

2. Being left in the care of adults who were severe
al coholics: The Gorby househol d was characterized by m sery,
poverty, constant fighting, and |lack of affection. The balm
whi ch soothed the famly's suffering and nmade it at |east seem
bearabl e was alcohol. As M. CGorby's sister stated sinply,
"Everybody in ny famly drank.” (PCR 1082). Alcoholismwas a
famly tradition on the maternal side of the famly, (Def. Ex.
21), and the aunts, uncles, and cousins who were regular visitors
to (or sonetinmes occupants of) the Gorby househol d kept that
tradition alive and well. In addition to M. Gorby's nother,
Aunt Mldred Stottlemre, Uncle Adifford Hai nes, Cousin

Geraldine, and M. CGorby's stepnother Angie were all heavy

16



drinkers with violent natures that were especially fierce when
di si nhi bited by al cohol.

3. Extrenme poverty: Littleton, West Virginia, where M.
Gorby was raised, is located in the heart of Appal achia, one of
the nost chronically poor regions in the United States. (See
Def. Ex. 18). Littleton's only grade school was shut down, and
there was no hospital. (R 1765). Proper nedical care was
al nost unheard of: Ms. Gorby never saw a doctor during her
pregnanci es, (Def. Ex. 24 at 20), and when M. Gorby was struck
by a car at the age of four, his nother nerely had a nei ghbor
bandage the wound on his head. (Def. Ex. 21).

Littl eton was poor even by the standards of West Virginia?3,
and the Gorby famly was poor even by the standards of Littleton.
When M. Gorby was | ess than a year old, his father lost his job
hauling mne props. (Def. Ex. 25 at 5). Econom c conditions
were so bad in Littleton that his father noved to a town ninety
mles away in order to find work at a steel mll, where he worked
si x days a week. (Def. Ex. 24 at 4-5). M. Gorby's nother and
their four children remained in Littleton.

4. Exposure in utero to alcohol: M. Gorby's nother drank
heavi |y throughout each of her pregnancies, including her

pregnancy with O en Gorby. (Def. Ex. 24 at 19-20).

3Even after years of social welfare prograns, West
Virginia's poverty rate in 1988 was a staggering 22.3 percent.
(Def. Ex. 18 at 55).
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5. Al cohol abuse: As a child, M. Gorby woul d acconpany
his nother to bars or to the |ocal VFW hangout, where his nother
spent four or five nights per week. (Def. Ex. 24 at 19-20). M.
Gorby' s not her began giving him al cohol when he was ei ght years
old, and by his twelfth birthday he had become an al coholi c,

(Def. Ex. 21), thus beginning his lifelong struggle with

al coholism Dr. CGoff reported that M. Gorby's al cohol abuse was
so severe that M. Gorby suffered al coholic blackouts, and noted
that "a nunber of the acts which [M. Gorby] commtted previously
were commtted under the influence of al coholic beverages."”

(Def. Ex. 17 at tab 26).

6. Subst ance abuse: In addition to his al cohol dependency,
M. Gorby has in the past been a user of LSD, (Def. Ex. 17 at tab
24), anphetam nes (Def. Ex. 17 at tab 22 and tab 23), and
marijuana (Def. Ex. 17 at tab 23).

7. Exposure to caregivers who were unstable, nentally ill,
or cruel: At various times M. Gorby and his siblings were |eft
in the care of Mldred Stottlemre, an aunt who was suicidal and
eventual ly hospitalized for nental illness. (Def. Ex. 23 at 24;
Def. Ex. 21). Three of Ms. Stottlemre's brothers commtted
suicide. (Def. Ex. 25). Sonetines the children were | ooked
after by Cifford Haines, a nentally retarded uncle who was known
for having a nean streak, and who had attenpted to sexually

nmol est M. CGorby's sister. (PCR 1082). Relatives suspected him
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of having also nolested Aen Gorby. (Def. Ex. 23 at 13; Def. Ex.
19). Another adult who sonetinmes watched the children was a

har d-dri nki ng and tenperanental cousin named Ceral di ne, who once
dragged M. CGorby's young sister over a scorching furnace. (PCR
1089).

8. Exposure to aggression, violence, and physical abuse:
Violence was a part of life in the Gorby house. Wen M. CGorby's
nmot her wasn't ignoring her children, she beat them (Def. Ex. 23
at 6-7). M. Corby's father was equally abusive; one of M.
Gorby's sisters testified that he beat her with a stick. (PCR
1086-87). Besides beating their children, M. CGorby's parents
al so took out their aggression on each other, sonetines resorting
to baseball bats and even a shotgun. (Def. Ex. 24 at 9-10).

9. Ver bal and enotional abuse: M. CGorby's parents showed
no affection toward their children. (PCR 1088-89; Def. Ex. 23).
The house was filled with yelling and fighting, (Def. Ex. 24),
and birthdays and holidays went uncel ebrated. (PCR 1088). M.
Gorby's nother referred to her children as "little sons of
bitches."” (Def. Ex. 24 at 22).

10. Prior psychiatric treatnment: As a young boy, M. Corby
was exam ned and treated by a psychiatrist for a behavior
di sorder, for which he was prescribed Librium (Def. Ex. 17 at
tab 20). The psychiatrist's report describes conditions of

negl ect and physi cal abuse in the Gorby honme, and notes Ms.
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Gorby's strong opposition to her son receiving further
psychiatric treatnment. (Def. Ex. 17 at tab 20).

11. Evidence of a hereditary nental disorder: Menta
illness is prevalent in M. CGorby's famly. (Def. Ex. 21). A
mat ernal aunt, several uncles, and two cousins all displayed
synptons of nmental illness, and at |east one relative was
commtted to an institution. Additionally, the psychiatrist who
treated M. Gorby for a chil dhood behavior disorder reported that
M. Gorby's nother believed her son's disorder was genetic.

(Def. Ex. 17 at tab 20).

12. Exposure as a young child to inappropriate sexual
behavior: M. Gorby's nother often brought home nen she nmet in
| ocal bars and had sexual intercourse wwth themin front of the
children. (PCR 1166, 1177-78).

13. Possible sexual nolestation and/or rape as a child:
Fam |y nmenbers suspected that M. Gorby was nolested by Cifford
Hai nes, an uncle who was nentally retarded. (Def. Ex. 19).

Hai nes had once tried to sexually assault M. Gorby's sister.
(PCR 1082). It was also believed that M. Gorby was nol ested by
one of the various nmen with whom his nother had extramarital

affairs. (Def. Ex. 20).4

“Evi dence that M. Gorby was sexual |y abused as a child is
especially salient given the indications that the nurder involved
a honosexual encounter. (See, e.qg., R 1302).
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14. Brain damage: Organic brain damage was suspected by
Drs. Annis, MO aren, and Warriner, and confirnmed by
neur opsychol ogi cal tests conducted by Dr. CGoff. (Def. Ex. 17 at
tab 24, 25, and 26). Dr. Crown also concurred in the diagnosis
of brain damage. (PCR 1437-38).

Despite the State's argunent that all of the preceding
evidence is cunul ative, (Answer Brief of Appellee at 38), al nost
none of it was presented to the jury. (Def. Ex. 32). In fact,
only a few nonstatutory mtigating factors were identified by the
trial court, and these were apparently given little weight.® (R
2621- 29) .

D. Concl usi on

In attenpting to weigh the aggravating and mtigating
factors, the judge and the jury relied on an inconplete and
i naccurate account of M. CGorby's troubled life. They saw a nman
froma poor but fairly unremarkabl e background who they believed
had commtted an i nexplicable act of violence. Wile testinony
that this man's famly | oved himmy have been touching, it said
not hi ng about why he commtted that act. It said nothing about

t he configuration of abuse and al coholism and nental dysfunction

Those nmitigating factors were: 1) The defendant's |ove for
and love by his famly; 2) Car accident at age four; 3) Childhood
poverty; 4) Failed marriage; 5) Sisters were shot by police. The
trial court also considered evidence of M. CGorby's nental state
as nonstatutory mtigation, having rejected a finding that any
statutory mtigating factors applied. (R 2621-2629).
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that contributed to M. CGorby's behavior. It gave the jury no
reason to suppose that the crinme could have been inpelled by

anyt hing other than sheer malice. |In short, the scant evidence
presented on M. CGorby's behalf did virtually nothing to erode
the State's theory that O en Gorby was nerely an evil man who had
done an evil thing.

The evi dence presented at the post-conviction hearing
conprises the rest of the story. 1In contrast with the
fragnentary, inconplete viewof M. Gorby that was presented at
trial, the abundant evi dence adduced at the hearing fornmed a
conpl ete account of M. CGorby's background and character. As Dr.
Warriner described it, "[I]t is like instead of reading every
third chapter in a book you get to read the whol e book." (PCR
1119) .

A reasonabl e penalty phase investigation woul d have
uncovered the raw material for that book. Information readily
avail able fromrel ati ves, neighbors, and nedical records would
have fornmed the basis for the array of mtigating factors
enunerated in the precedi ng pages. Beyond just "humani zi ng" M.
Gorby, this information woul d have enlightened the jury and the
trial court as to the conbination of heredity and m sfortune that
shaped A en Gorby. WMst inportantly, it would have |led themto
an understandi ng of how a battered, neglected, terrified child
with a near-lifelong history of brain damage, al coholism and
privation grewinto a mal formed adult who had known only viol ence
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his whole life, and--in accordance with sad but well-established
princi pl es of psychol ogy--ended up reenacting that history of
vi ol ence on anot her human bei ng.

It was not nercy that the jury and trial court |acked; it
was understanding. Had trial counsel been diligent in preparing
for M. CGorby's penalty phase, he could have presented the
evi dence that woul d have provided that understanding. Counsel
coul d have presented evidence of at |east fourteen nonstatutory
mtigating factors, coupled with testinony frombDr. CGoff and Dr.
Warriner that both statutory mtigating factors relating to
mental health applied. Such overwhelmng mtigation would have
been i npossible to ignore.

Wth an awareness of the circunstances that contributed to
M. CGorby's actions, there is a reasonable probability that the
jury woul d have concluded that a sentence of death was not
justified in this case. "Defendants who commt crimnal acts
that are attributable to a di sadvantaged background, or to
enotional and nental problens, nmay be | ess cul pable than

def endants who have no such excuse." California v. Brown, 479

U. S. 538, 545 (1987) (O Connor, J., concurring).
ARGUVENT | |
THE LONER COURT ERRED I N DENYI NG MR. GORBY' S

CLAI MS THAT THE STATE VI OLATED BRADY V.
MARYLAND AND OR G GLI O V. UNI TED STATES.

A. Robert Jackson
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The State opened its case against M. Gorby with the
testi nony of Robert Jackson, a convicted felon who was hinsel f
suspected of involvenent in the victinms death. The State used
Jackson's testinony to place M. CGorby in Panama City at the tine
of the nurder, to establish his opportunity to comnmt the nurder,
and to show that M. Gorby was checking out of his roomat the
Rescue M ssion on the evening the nurder occurred. (R 538-39,
552-54).

Unknown to trial counsel, Jackson's testinony was not
unconditional. Wile being held in the Cal houn County Jai
during M. CGorby's trial, Jackson wote a letter to the assistant
state attorney in Bay County. (Def. Ex. 4). The letter was not
di scl osed to the defense. Although the State dism sses this
letter as containing "no relevant information which [the jury]
needed in order to assess [Jackson's] credibility or bias,"
(Answer Brief of Appellee at 53), in fact the letter contains
several significant details. Jackson's letter indicates that (1)
he had a close relationship wth | aw enforcenment in an adj oi ni ng
county through which he (2) received uniquely special privileges
as a trustee such as getting |legal advice fromthe sheriff
himsel f; (3) that he was an unwilling participant in the State's
case against M. Gorby (and at worst he was a professional
jail house witness); and (4) that whether he would prove to be a
want ed or "unwanted" wi tness for the State turned on whet her or
not jailers in Bay County would provide himwth the sanme
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preferential treatnent he received in Cal houn County. (Def. Ex.
4) .

In denying M. Gorby relief on his claimthat the State's
suppression of Jackson's letter constituted a Brady violation,
the lower court not only m sconstrued the basis of M. CGorby's
claim but also msapplied the principles set forth in Brady and
its progeny. First, the court found that "[t] he defendant
al l eges that M. Jackson surreptitiously tried to make a deal
with the State not to alter his testinony if certain 'conditions
were net." (R 676). Proceeding fromthis m staken prem se, the
court then found that the requests nmade by Jackson in his letter
"are not extraordinary and do not evidence that a deal was nade."
Id. Because M. Corby did not prove the existence of a "deal"
bet ween Jackson and the State, then, the court reasoned that M.
Gorby had failed to prove that a Brady violation had occurred.
The |l ower court's characterization of M. CGorby's claim and the
| egal conclusions it reached based on that characterization, are
both fl awed.

M. Gorby made no all egations one way or the other
concerning a deal which may have exi sted between Jackson and the
State.® Rat her, M. CGorby's claimwas that the information

contained in Jackson's letter constituted i npeachnent evidence

5The full extent of Jackson's relationship with the State
and the existence of any deal could not be determ ned because
counsel were unable to |ocate Robert Jackson at the tine of the
evi denti ary heari ng.
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whi ch woul d have cast consi derabl e doubt upon Jackson's
credibility and his notives for assisting the State. Jackson's
threats and denmands "woul d have fueld a withering cross

exam nation," Kyles v. Witley, 514 U S. 419, 443 (1995), that

woul d have underm ned confidence in an essential prem se of the
State's case, i.e., that M. Gorby had the opportunity to conmt
the crime and that he fled the area afterward. It is thus

irrel evant and unnecessary to prove that a deal existed in order
for M. Gorby to prevail on his Brady claim Brady hol ds that

t he suppression of evidence "favorable to an accused" viol ates
due process where the evidence is material to either guilt or to
puni shnment, "irrespective of the good faith or bad faith of the

prosecution." Brady v. Maryland, 373 U S. 83, 87 (1963). Both

"[i] nmpeachnent evidence...as well as excul patory evidence,

fall[ ] within the Brady rule.” U.S. v. Bagley, 473 U.S.

667, 676 (1985); Gglio v. United States, 405 U S. 150, 154

(1972). In recognizing that inpeachnent evidence is enconpassed
by Brady, the U S. Suprenme Court cited to its own precedent in

Napue v. Illinois, 360 U S. 264, 269 (1959), wherein it stated:

The jury's estimate of the truthful ness and
reliability of a given witness may well be
determ native of guilt or innocence, and it

i s upon such subtle factors as the possible
interest of the witness in testifying fal sely
that a defendant's life or liberty may
depend.
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(enphasis added). There is no nention in either Brady or its
progeny that a defendant nust prove that a deal existed between a
wi tness and the State in order to establish that a Brady

viol ation occurred. Furthernore, Brady does not require either
that the witness "surreptitiously” acted in a way that provided

i npeachnent evidence or that what the wi tness sought as a
condition of providing "wanted" testinony was "extraordi nary."
"Such argunent...confuses the weight of the evidence with its
favorabl e tendency, and even if accepted woul d work agai nst the
State, not for it." Kyles, 514 U S. at 451.

In effect, the |lower court held that Jackson's letter was
not favorable to the Defense within the neaning of Brady because
Jackson openly expressed the tenuousness of his testinony and
because the conditions he set on its being what the State wanted
were not "extraordinary."’” However, a wtness can be inpeached
for making his testinony contingent on anything; the point is
that there was a contingency fromthe witness's point of view
The jury could have easily inferred fromthe information

contained in Jackson's letter that Jackson's "truthful ness and

‘Al t hough the question of whether Jackson's demands were
"ordinary" or "extraordinary" is irrelevant under Brady, it bears
mentioning that even if Jackson's demands were found to be
ordinary, such a finding would actually be unfavorable to the
State. Showing that jailers and prosecutors "ordinarily"
accorded trustee status and di spensed personal advice fromthe
sheriff to "wanted" jail house wi tnesses would have nade | aw
enf orcement | ook even nore conniving than Jackson's letter
suggests.
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reliability" as a witness was highly suspect. Napue v. lllinois,

360 U.S. 264, 269 (1959).

B. The I ower court erred in refusing to consider the sworn
affidavit of Jerry Wche (Def. Profferred Ex. 37) in which
Wche recanted his trial testinony against O en Gorby.

At trial, the State presented the testinony of Jerry Wche,
an inmate who shared a cell pod with M. Gorby during his
detention at the Bay County Jail. (R 1300-1302). Wche
testified that M. Gorby confessed to having "beat a dude down
with a hamrer,"” and that M. CGorby told himthat he "didn't |ike
honmosexual s." (R 1302).

Wche's testinony was false. 1In 1998, Wche provided a
sworn affidavit recanting his trial testinmony. (Def. Profferred
Ex. 37). In his affidavit, Wche swore that his testinony "was a
lie. | learned what to say against Gorby from others talking
about it, not because O en [CGorby] ever said anything to ne about
it." 1d. According to Wche, he agreed to testify against M.
Gorby in exchange for a contact visit with his girlfriend
arranged by the assistant state attorney. |d.

M. CGorby alleged in his 3.850 notion that the State's
actions in procuring Wche's testinony along with its failure to

di scl ose those actions to the defense violated Brady v. Mryl and

and Gglio v. United States. (PCR 350-51). M. Gorby attenpted

to call Wche as a witness at the evidentiary hearing, but he

failed to appear despite having been served wth a subpoena and
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arrangenents havi ng been nade for his transportation.® (PCR
1347-50). At this time, counsel noved to introduce Wche's
affidavit pursuant to Fla. R Evid. 90.804. (PCR 1349-50, 1402-
05) .

The | ower court refused to admt the affidavit, however,
ruling that counsel had not established Wche's unavailability.
(PCR 1406). The court advised counsel to "call upon the
assi stance of the court” by asking that a capias be issued to
secure Wche's attendance. (PCR 1405). 1In the court's view,

i ssuance of a capias was a necessary predicate for a show ng of
Wche's unavailability. (PCR 1406). Counsel stated their

Wil lingness to do "[a]nything the court wants to do to conpel

[ Wche's] attendance,” and duly requested that a capias be issued
for Jerry Wche. (PCR 1405-10). The court issued the capias on
July 16, 1998. 1d.

On Cctober 9, 1998, at the close of the evidence, M.
Gorby's counsel infornmed the court that the capias had still not
been served on Wche and that neither the State nor the defense
was able to locate him (PCR 1518-20). Counsel for M. Corby
again noved to admt Wche's affidavit, and again the court

refused. (PCR 1520). Despite counsel's having done everything

8Wche later informed collateral counsel that the assistant
state attorney had communi cated through Wche's daughter that he
woul d be arrested if he appeared at the evidentiary hearing.
(PCR 1347). The assistant state attorney acknow edged havi ng
spoken with a wonan at Wche's hone, but denied threatening to
have Wche arrested. (PCR 1348-49).
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the court asked in order to secure Wche's attendance, the court
ruled that there had been no showi ng of Wche's unavailability.
(PCR. 1520).

Eventual |y Wche was taken into custody,® and col |l ateral
counsel pronptly filed a Conbi ned Motion to Reopen Evidentiary
Hearing and for Protective Oder. (PCR 771-73). Woche was
brought before the court on February 15, 1999, but before he took
the witness stand, the assistant state attorney urged the court
to appoint a public defender for Wche. (PCR 1530-33). The
court did so, and, after conferring with the public defender,
Wche pronptly invoked his Fifth Amendnent rights. (PCR 1537).

By invoking his Fifth Armendnent rights and refusing to
testify, Wche becane unavailable as a witness. Fla. R Evid.
90.804 (1) (b) (declarant is unavailable if he "[p]ersists in
refusing to testify concerning the subject natter of the
declarant's statenment despite an order of the court to do so").
Accordingly, his affidavit was properly adm ssible as a statenent
against interest. Fla. R Evid. 90.804 (2) (b). By refusing to
consider the information contained in Wche's affidavit, the
| ower court omtted a crucial piece of evidence necessary to a
cunul ative analysis of M. CGorby's clains. Kyles, 514 U S at
436.

*Wche was al so facing charges relating to delinquency in
child support paynents.
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The lower court's refusal to admt Wche's affidavit anounts
to nothing | ess than a denial of due process. The only w tness
to testify at trial that M. Gorby confessed to the nurder has
now recanted his testinony, yet M. Gorby has been prevented from
i ntroduci ng evidence of that recantation by the court's erroneous
and arbitrary ruling that Wche's affidavit is inadm ssible.
Counsel for M. Gorby used every legal neans to obtain Wche's
presence at the evidentiary hearing, even going so far as to have
a capias issued for Wche's arrest. Wen Wche was finally
brought before the court, prepared to reveal the truth about his
participation in M. CGorby's trial, his testinony was averted
only by the last-mnute intervention of the assistant state
attorney, who intimted that he woul d charge Wche with perjury
if Wche dared to take the stand. Wche, follow ng the advice of
the public defender who was appointed himat the State's urging,

i nvoked the Fifth Anmendnent and refused to testify despite the
fact that he was under subpoena and bei ng held on a contenpt
charge fromhis failure to appear at the evidentiary hearing.
Under these circunstances, there is no question that Wche was
unavail able within the neaning of Fla. R Evid. 90.804, and the
court's refusal to enter his sworn affidavit was not only
contrary to Florida law, but also contrary to principles of

f undanent al fairness.
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CONCLUSI ON

For the foregoing reasons, and those stated in M. CGorby's
Initial Brief and Petition for Wit of Habeas Corpus, the
j udgments of conviction and sentence of death should be vacated
and the case renmanded.
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