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PRELI M NARY STATEMENT

This appeal is fromthe denial of AQen Cay CGorby's notion
for post-conviction relief by Grcuit Court Judge Dedee S.
Costell o, Fourteenth Judicial Crcuit, Bay County, Florida,
follow ng an evidentiary hearing. This proceedi ng chall enges
both M. Gorby's conviction and his death sentence. References

in this brief are as foll ows:

"R _." The record on direct appeal to this Court.
"PCR __." The post-conviction record on appeal.

"PCS __." The supplenental post-conviction record on
appeal .

All other references will be self-explanatory or otherw se
expl ai ned herein.

CERTI FI CATE OF TYPE SI ZE AND STYLE

This Initial Brief has been reproduced in Courier, 12 pt.

t ype.
REQUEST FOR CRAL ARGUVENT

The resolution of the issues in this action will determ ne
whet her M. Corby lives or dies. This Court has not hesitated to
all ow oral argunent in other capital cases in a simlar procedural
posture. A full opportunity to air the issues through oral
argunent woul d be appropriate in this case, given the seriousness
of the clains involved and the stakes at issue. M. Corby, through

counsel, accordingly urges that the Court permt oral argunent.
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STATEMENT OF THE CASE

On June 27, 1990, a Bay County Grand Jury indicted den Corby
for murder in the first degree, armed robbery, grand theft auto,
and burglary (R 1849-50). Fourteenth Judicial Grcuit Court Judge
for Bay County, the Honorable Don T. Sirnons, presided over the
jury trial which conmenced June 24, 1991. On July 2, 1991, Corby
was found guilty as charged on 3 counts and guilty of the |esser
of fense of robbery (R 2495-96). On July 5, 1991, the jury
reconmended CGorby be sentenced to death by a vote of 9 to 3 (R
2546). On Aug. 30, 1991, Judge Sirnons sentenced Gorby to death
for first degree nurder, to 15 years for robbery, to 5 years for
grand theft, and life for burglary, all sentences to run
consecutive with the death sentence but concurrent with each other
(R 2621-29).

I n aggravation, Judge Sirnons found that: 1) the nurder was
conmtted while Gorby was under sentence of inprisonment having
been paroled fromthe state of Texas on April 11, 1990; 2) Corby
was previously convicted of a felony involving the use or threat of
vi ol ence to a person based on CGorby's 1987 Texas "Robbery Threats"
conviction; 3) the crime was committed for financial gain based on
evi dence that property and an autonobile were taken fromthe
victim s honme and on evidence that Gorby was found guilty of
robbery, grand theft auto and burglary; and 4) that the crime was
especi al |l y hei nous, atrocious or cruel (PCR 2622).

In support of his finding that the crime was especially

hei nous, atrocious or cruel, Judge Sirnmons wote:



The evi dence establishes that the victimwas attacked by
t he Defendant while the victimwas in the hallway of his
hone. The victimreceived seven (7) blows to his head
with a claw hammer. One (1) blow was near the front top
of the victims head, one (1) blow was on the left back
of the victims head and give (5) blows were to the
right side of the victims head. Several of these bl ows
were sufficient to punch holes through the victins
skul | and cause fracture lines to the skull. The

medi cal examiner's testinony establishes that any one of
t hese bl ows coul d have been sufficient to cause the
victim s death by henorrhage to the surface of the
victims brain. The victimalso had abrasi ons on the
nose, left cheek and | eft eye which were not counted in
the blows to the head. The physical evidence fromthe
bl ood spatters indicates that several of the blows to
the victims head were delivered when the victimwas
lying on the floor in the hallway. This was not an

i nstant aneous death. The nedical examiner's testinony,
based upon the anpbunt of blood in the hallway, indicates
the victimwas alive in the hallway lying down for at
least ten to fifteen mnutes before being noved to the
bat hroom The nedical exam ner indicated that the
victimcould have been conscious after the first or
second bl ow (enphasis supplied) but there is no way to
tell how rmuch tine passed between bl ows being delivered
to the victims head and exactly when the victimbecane
unconscious. The victimwas found with a shirt with one
knot w apped around his neck with a phone cord
containing a conplex pattern of knots tied around his
neck over the shirt. Over the top of all of that was a
red extension cord around the victims neck which was

| ooped through a handl e of a drawer in the bat hroom
where the victims body was found and extending into the
hal lway. Al of these itens were tied tightly around
the victimis neck but none were tied tightly enough to
produce stranqulation. There is nothing fromthe
physical evidence to determi ne when these itens were

pl aced around the victims neck in relation to when the
bl ows were delivered. Qher than the physical evidence,
the only evidence as to what happened at the tinme of
death is fromthe defendant, O en day Gorby's,
perspective in a statenent nade by the defendant to his
cellmate that "he didn't |like honbsexual s and he beat
the dude down with a hanmmer". These factors, plus the
victims lack of mobility due to his bout with polio,
support a finding that this killing indicates a
consciousl ess (sic) and pitiless regard for the victinls
life and this hom ci de was especi ally hei nous, atrocious
or cruel.




(R 2623-24).

Judge Sirnons rejected trial counsel's argunent that the court
should find statutory mtigation by noting that trial counsel had
presented no proof of statutory mitigation. Judge Sirnons gave
l[ittle weight to the resultant non-statutory mitigation:

In reviewing these mtigating circunstances, this
Court cannot find that the defendant has reasonably
establi shed, by the greater weight of the evidence, that
the crine for which he is to be sentenced was conm tted
whil e he was under the influence of extrene nental or
enoti onal disturbance or that his capacity to appreciate
the crimnality of his conduct or to conformhis conduct
to the requirenents of |aw was substantially inpaired.
(enphasi s supplied) The defendant's neuro-psychol ogi st
testified the defendant suffers fromorganic personality
syndrome and from al cohol dependence. The expert opined
t hat al cohol enhances the defendant's tendency for a
short tenper and that once he starts sonething, he has
troubl e stopping. Sone evidence was presented that the
def endant was drinking the evening in question but it
was not established how nmuch and to what extent he was
impaired. Furthernore, the defendant's main theory in
hi s defense has been that he was not the person who
commtted this crine and he was not there at the scene.
The defendant gave no indication to the psychol ogi st
t hat he used al cohol during or before the crime, or that
he commtted a crine. There is no evidence from any
wi tness that the defendant was exhi biting any of these
behavioral characteristics at the tine of the nurder or
what his nental state was prior to, during or after the
event. However, this Court will consider this testinony
as non-statutory mtigating circunstances by elimnating
the adjectives of extrene and substantially. This Court
wll therefore evaluate this conflict in the evidence in
the weight to be given these two non-statutory
ci rcunst ances.

(R 2625-26) (enphasis added).
As additional non-statutory mtigation, Judge Sirnons found
Corby cane from a poor background, had an abusive father, a failed

marri age, was affected by his sisters being shot, and was the



victimof a car accident at age 4. He gave little weight to the
argunment that he loved his famly and was | oved by them because
CGorby had not seen his son or daughter in 8-9 years or his nother
in5 years (R 2626).

This Court affirmed Gorby's convictions and sentences. (orby
v. State, 630 So. 2d 544 (Fla. 1993). Corby's petition for wit of
certiorari in the United States Suprene Court was denied Cct. 3,

1994. Gorby v. Florida, 115 S. . 99 (1994).

On Cct 3, 1995, Corby tinely filed his original Rule 3.850
Motion (PCR 1-145). On Cct. 20, 1995, the Honorabl e Judge d enn L.
Hess ordered the State to file a response (PCR 148).

On July 1, 1996, pursuant to Florida Rule of Judicial Conduct
2.050(b)(4), Judge Hess transferred the case to Judge Sirnons (PCR
184). On July 18, 1996, Gorby filed a Mdtion to Di squalify Judge
Sirmons (PCR 185-232). On Aug. 28, 1996, Judge Sirnons granted the
notion and assigned the case to the Honorabl e Judge Dedee S.
Costell o (PCR 253).

In 1996, information regarding Dr. WIIiam Sybers, the nedical
exam ner who testified against CGorby, came to the attention of
collateral counsel. Public records requests were nmade to state
agenci es involved in the investigation of the death of Kay Sybers
and when nost agencies provided only limted information! and
cl ai med exenptions citing the on-going crimnal investigation, the

court considered the issue (PCR 274-79). On Cct. 8 and COct. 30,

1Def. Ex. 2A, 2B, 8, and 9.



1996, Judge Costello issued orders? on Gorby's Mtion to Conpel
denyi ng access to records requested regarding any investigation by
the State into whether Sybers was responsible for the nurder of his
wi fe (PCR 306; 260-61; 272-73; 274-279; see also PCR 289-98; 299-
308). On Cct. 22, 1996, the State filed a response to Gorby's
3.850 notion (PCR 262-271).

Judge Costell o issued an order granting CGorby's request for
| eave to amend his Rule 3.850 Motion (PCR 308) and pursuant to that
order, on May 30, 1997, CGorby filed an Anended Rul e 3.850 Motion
(PCR 309-525). Thereafter, during the 1997-1998 CCR-CCC transition
period, CGorby was w thout counsel for five nonths (PCR 529-31; 544-
545). On Dec. 9, 1997 (PCR 533-42) the State filed another
response to Gorby's Rule 3.850 notion. Judge Costell o conducted a
t el ephoni c hearing Dec. 9, 1997 regarding the status of counsel.
On Feb. 12, 1992, a status conference was attended by new
col | ateral counsel

Judge Costell o conducted Gorby's Huff hearing June 1, 1998
(PCR 556) and schedul ed Gorby's evidentiary hearing for June 29,
1998 (PCR 557). On June 1, 1998, the Huff hearing was held (PCR
556; 865-945). On June 16, 1998, Judge Costello ruled the

evidentiary hearing would cover clains 7, 8, 9, 11, 13, 16, and

2For ecl osi ng Gorby from seeking public records regarding the
Sybers investigation because of an ongoing crimnal investigation
and thus exenpt from di scl osure under the Public Records Act. 8§
119. 07(3) (b) (1995).



173, that all of clains 10, 12, 18-26, 30-36 were procedurally
barred, and that clains 1-4, 27 and 31-32 were legally insufficient
and/ or otherwi se not a proper basis for relief (PCR 594-5). On
June 16, 1998, Judge Costello granted CGorby's request for a short
conti nuance (PCR 558-80), and the evidentiary hearing was schedul ed
for July 14-15, 1998 (PCR 592). The evidentiary hearing was
conducted on July 9, 1998 (Def. Ex. 23-24); July 13-14, 1998 (PCR
946-1426), Sept. 22, 1998 (Def. Ex. B), and Cct. 9, 1998 (PCR 658;
1427-1526). On July 15, 1998, Judge Costello issued a warrant for
wi tness Jerry Wche's arrest for failure to appear (PCR 669-70).

On Nov. 25, 1998, Judge Costello issued an order denying clainms 7,
8(a)-(e), 9, 11, 13, 16, 17 and all other ineffective assistance of
counsel allegations (PCR 675-734).

Wil e Gorby's rehearing notion (PCR 743-52) was pending, the
court inforned Gorby's counsel that Wche was and had been in
custody. Corby filed a Conbined Motion to Reopen Evidentiary
Hearing and for Protective Order (PCR 771-781; see also PCR 735-36;
769-70).4 A hearing was ultimately held Feb. 15, 1999 (PCR 805-7)
at which Wche was appoi nted counsel and invoked his Fifth
Amendment rights not to be conpelled to testify regarding his trial

testi nony agai nst Gorby or his affidavit recanting that testinony

3The ruling limted the scope of the issues to be heard that
were raised in clainms 7, 8, 9, and 11.

‘“Gorby also filed a tinely Rule 3.852 request for
information about his jury in light of this Court's opinion in
Buenoano v. State, 708 So. 2d 941, 951 (1998) (PCR 737-40).

6



(PCR 1537; 1543). Judge Costello denied Gorby's Mtion for
Rehearing (PCR 1543; 814) and this appeal follows.
STATEMENT OF THE FACTS

1. Dr. WIIliam Sybers

At trial, Sybers testified that: 1) he did not go to the
scene (R 1370); 2) Raborn did not die of strangulation (R 1377); 3)
Raborn suffered 7 blows to the head - 5 of which were in 1
groupi ng; and 4) Raborn would have had to be alive for 10-15
m nutes to | ose as much bl ood as was at the scene and was dragged
over an hour later down the hall to the bathroomafter the bl ood
had clotted (1380-87).

Col | ateral counsel presented the avail abl e records
denonstrating that Sybers was a suspect in the investigation of the
death of his wife and the avail able records regardi ng Sybers
shoddy practice of failing to supervi se non-nedi cal personnel
permtted to conduct autopsy procedures (Def. Ex. 2A, 8, 9). This
evi dence denonstrated that the State began an investigation of
Sybers' role in the death of his wife within 12 hours of her death
after a confidential informant provided information about the
unusual circunstances of her death and enbal m ng (see A O oud of
Suspicion, Mam Herald, Jan. 24, 1993; Prosecutor WII| Investigate
Deat h of Fornmer Medical Examiner's Wfe, Tallahassee Denocrat, Jan.
7, 1993 in Def. Ex. 9; see also Def. Ex. 2A and Menorandum of FDLE
agent Kent McGregor dated COct. 14, 1991) Collateral counsel also

presented evidence that Sybers utilized persons who were not



nmedi cal doctors in the autopsies conducted in his office and failed
to assure that these persons were supervised by a nedical doctor
(see Menorandum of Cpl. Mark Smth, Panama City Beach Depart nent
dated May 6, 1992 in Def. Ex. 8). Trial counsel testified he had
no knowl edge there was even a suggestion of foul play at the tine
of trial and did not request an independent nedical exam ner (PCR
1066; 1075).

2. Dr. Leroy Riddick

Col | ateral counsel presented an i ndependent nedi cal exam ner,
Dr. Leroy Riddick.® R ddick had reviewed a video of the crine
scene, photographs of the crinme scene, the autopsy and autopsy
protocol, Sybers' deposition and trial testinony, and MKeithen's
investigation report® (PC 1255). Riddick also relied on the
opi nions of Stuart James, an independent forensic scientist’
retai ned by collateral counsel, including findings that: 1) there
was no evidence of an active struggle during bl oodshed and no
evi dence that the victimsustained defensive wounds; 2) the
"ligatures"” and plaid shirt were manipul ated after bl oodshed; 3)

there is no blood pattern evidence to indicate the ligatures were

See Dr. Riddick's curriculumvitae (Def. Ex. 33).
Def. Ex. 17, Tab 2.

"Who in reaching his opinions, had reviewed crinme scene and
aut opsy phot ographs, crinme scene video, the physical evidence
admtted at trial, police reports including forensic crine |ab
reports, and three volunes of materials provided by collateral
counsel which included deposition and trial testinony, diagranms
of the scene and other pertinent materials (Def. Ex. 22).
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in place at the tine the blows were struck but rather were placed
around the victims neck after; 4) there is no evidence of bl ows
being struck in the bathroomwhere the victimwas found; 5) there
is no evidence of any other violent activity in the house; 6) there
is evidence of the presence of undisturbed firearns and knives in
t he house and nunerous itens of value |eft undisturbed; and 7)
there i s evidence consistent with the victimhaving engaged in
sexual activity prior to his death (Def. Ex. 22).

Riddick testified that the victi mwas unconsci ous al nost
i medi at el y:

Q Can you explain the underlying basis for that
opi ni on?
A Well, he received nultiple blows to the head

and the blows were to the right back side of his head

and also to the left back side of his head forceful

enough to split the scalp and al so to cause depressed

skull fractures. Wen you strike the head at an oblique

angl e or from behind because it has a different inertia

fromthe skull and this puts a twist on the brain stem

and can cause i nmedi at e unconsci ousness. There we see

this dramatically on television is during a boxing match

when sonebody gets a blowto the, right cross to the

chin, the head goes one way, the brain goes the other

and the person drops imediately. The evidence in this

case that's been presented was that he was struck with a

blow, fell to the ground and then other blows were

struck.
(PCR 1263). In Riddick's opinion, all 7 blows could have been
inflicted within 5 seconds and unconsci ousness coul d have occurred
1-2 seconds after the first blow 1d. Thus, Sybers' estimte that
the victimsurvived 10-15 m nutes was erroneous. Al though the
victimmay have bled for that anount of tinme, he was rendered

unconsci ous and brain dead within 1-2 seconds of the first bl ow



Though brain dead, the victinis heart continued to punp producing
the bl ood at the scene (PCR 1267; 1276-78).

Regardi ng the wound pattern, R ddick testified that the first
bl ow was the blow to the left and it was sufficient to have knocked
the victimto the floor and unconscious. The cluster of blows on
the right was then inflicted while the victimwas on the floor (PCR
1265) .

Regar di ng Sybers' |ack of adherence to generally accepted
practices, Riddick noted that Sybers did not go to the scene but
did nevertheless testify about it (PCR 1267-68). Moreover, Sybers
failure to go to the scene caused problens with his determ nation
of tine of death and understandi ng of bl ood spatter evidence.
Finally, Sybers issued his report about the brain injuries prior to
maki ng a thorough exam nation and failed to ever exam ne the brain
m croscopically (PCR 1268-69). R ddick also noted the |Iength of
ti me between when the death of the victimand when Sybers finally
exam ned the brain was too | ong for Sybers to have been able to
rule out or prove diffuse axonal danmage to the brain as a cause of
death (PCR 1269).

Riddick testified that any finding, based on the anount of
bl ood in the hallway, that the victimwas alive for 10-15 m nutes
bef ore being noved to the bathroom would be erroneous (PCR 1279).
And finally that he woul d have been available to testify in 1991 or
to have reviewed the case (PCR 1272).

3. Mol |y Sheridan/ Kay H cks
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At trial, the State presented Allen Brown, a deaf and nute
drug addict to whom Gorby allegedly made a witten confession
(R 788-850). |In addition, the State called Marissa Brown, Allen
Brown's wi fe who was deaf and did not understand English (R 851-
88). The Browns' testinony was interpreted by Kay H cks. Trial
counsel testified at the evidentiary hearing that he was unfam i ar
with sign | anguage, did not know there were different kinds of sign
| anguage or what he woul d have done with the information had he
known (PCR 979). He recalled that cross exam nation was
frustrating and difficult (PCR 980). An independent sign |anguage
interpreter, Mlly Sheridan, nmet and interviewed Allen and Marissa
and reviewed materials and affidavits. Sheridan concl uded that
Hicks failed to fulfill her duties as an officer of the court and
according to Marissa, signed in English Sign Language rather than
the Anerican Sign Language she and Al len used. Sheridan proffered
that Florida fails to neet national standards by not requiring
video-taping and fails to require that court interpreters be
nationally certified. The State presented Kay H cks (PCR 1352-57)
who testified that there were no certified legal interpreters in
northwest Florida at the tine of trial. H cks explained that she
was trained in both American and English sign | anguage. Hicks
stated it would have been the attorney and/or the court's
responsibility to ensure the quality of the conmunicati on between
the attorney and deaf wi tness, not hers. Hicks explained that her

role was sinply to interpret, not to ensure good exam nation or

11



cross-exam nation. Hicks testified that trial counsel did not
request her assistance (PCR 1357). Hicks agreed that conpound
guestions and questions w th doubl e negatives were particularly
difficult to interpret into sign | anguage and that it is hel pful
when attorneys seek her assistance in advance about the best way to
phrase a question for sign interpretation (PCR 1357).

4. Cl eo Call oway

At trial, the State presented Texas inmate Ceo Calloway to
provi de eyew tness identification® testinony (R 970-1052). At the
evidentiary hearing® Calloway explai ned he had been hearing voices
and seeing visions since he was 17 years old (Def. Ex. B at 5).
Calloway testified that before he understood his problem he tried
to control his hallucinations with drugs and al cohol, id. at 7, but

by 1991, he had been di agnosed and prescribed psychotropic drugs.

Id. Calloway admtted to still having nmental problens at the tine
of trial. 1d. at 9. Calloway's Texas prison psychiatric records
corroborate the existence of Calloway's psychiatric illness (Def.
Ex. 1).

Trial counsel testified that when he deposed Call oway at the
Texas prison, he did not know the prison was for nmentally il
inmates (PCR 974). He testified that he neither took steps to

i nvestigate Call oway' s background nor reviewed Call oway' s Texas

8The identification was found to be unnecessarily suggestive
but, given the totality of the circunstances, not presenting a
substantial likelihood of msidentification.

°Testi nony obt ai ned by deposition to perpetuate (PCR 1418).
12



prison or mnedical records (PCR 997-98). However, after review ng
the records obtained by collateral counsel, trial counsel agreed
the i nformati on woul d have been useful in his efforts to suppress
the identification and attack Calloway's credibility at trial (PCR
971-978).

5. Jan Johnson/ Leroy Parker

At trial, the State called FDLE crinme anal yst Jan Johnson to
testify about the crime scene and bl ood spatter evidence (R 1117-
63; 1285-96). Johnson was qualified as a bl oodstain pattern expert
on the basis of her experience and her attendance at Judith
Bunker's "Bl oodstain Pattern School"” in Olando, Florida. The
State bol stered Bunker's reputation during Johnson's qualification
by cal li ng Bunker the "nother of bloodstain pattern analysis" (R
1285-86). Defense counsel conducted no voir dire exam nation of
Johnson's qualifications (R 1286).

Col | ateral counsel presented evidence that Bunker has
repeatedly m srepresented her experience and credentials as a bl ood
spatter expert and that Johnson had little other training than the
trai ning she received fromBunker (Def. Ex. 3). Trial counsel
testified that he did nothing to investigate Johnson's training and
experience (PCR 1070). The State presented Leroy Parker who
testified that he independently verified Johnson's findings (PCR
1313- 24).

13



6.

Robert Jackson
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At trial, key State witness Robert Jackson (R 538-613), was
held in the Cal houn County Jail during the course of CGorby's trial.
Pre-trial, Jackson wote the State Attorney about his grievances
and demands (Def. Ex. 4). 1In the letter, Jackson accused the State
of forcing himto testify and threatened that if certain conditions
were not nmet he would "certainly becone an unwanted witness."

Trial counsel testified that the State never disclosed the letter
but shoul d have because Jackson was seeking benefits, special
treatnent and nmaking threats to change his testinony (PCR 954-55).

7. Jerry Wche

At trial, Jerry Wche was originally listed as a defense
wi tness?® (R 2418). However, he ultimately testified for the State
that Gorby had told himhe did not |ike hombsexual s and had "beat a
dude down with a hammer” (R 1302). Wche gave col |l ateral counsel
an affidavit recanting his testinmony and stating that Assistant
State Attorney Meadows arranged for himto have sex with his
girlfriend during a contact visit in exchange for his testinony
agai nst Gorby (Def. Ex. 37). Wen Wche failed to appear at the
evidentiary hearing, CGorby requested the court admt Wche's
affidavit into evidence on the theory that the State had rendered
hi m unavail abl e by threatening himand failing to grant him
i munity fromprosecution for perjury (PCR 1350; 1402). Wen Wche

| at er appeared, having been held in custody on a failure to appear

°Presumably to testify, as had the ot her defense inmate
W t nesses, about the conditions in the cell pod and how Cor by
conducted hinself in the pod.
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capi as i ssued by Judge Costell o, Wche was appoi nted counsel and
i nvoked his right not to be conpelled to testify regarding his
testi nony agai nst Gorby or his sworn recantation of that testinony
(PCR 1537; 1543).

8. Er ni e Gor by

Col | ateral counsel presented Ernie CGorby's testinmony.' Ernie
Corby, now a retired steel mlIl worker, had net den's nother Wanda
in 1946 after returning frommlitary service at 25 (Def. Ex. 24 at
2; 4). FErnie finished 6th grade and began working for his brother
haul i ng m ne equi pnent in 1936 (Def. Ex. 24 at 43). Wanda had a 3
year old daughter, Garnet, when she net Ernie (Def. Ex. 24 at 2;
4). Wanda's father was an abusive drinker who had | eft home when
Wanda was about 15 (Def. Ex. 24 at 38). Wanda had finished 4th or
5th grade and given birth to Garnet when she was 15 or 16 (Def. Ex.
24 at 38; 43). Wanda had 3 brothers, 2 of whom al so drank (Def.
Ex. 24 at 44). Wanda and Ernie had 3 children: Mary Jane, O en and
Wlm (Def. Ex. 24 at 2; 4).

In 1950, after the birth of Mary Jane and O en, Ernie went to

Wirton, W Va., about 90 mles away, to work in a steel mll.

1A en Cay Gorby was born to Wanda and Ernie Gorby on Nov.
27, 1949 at Littleton, W Virginia (Def. Ex. 17, tab 15). Ernie
Gorby's testinony was adduced by deposition to perpetuate
testinony (Def. Ex. 24; PCR 599-606; 631). Wanda and Ernie
di vorced in Sept. 1958 when O en was 8 years old (Def. Ex. 17,
Tab 13). Ernie was granted custody of Oen in Cct. 1963 when
A en was 13 years old and had been found del i nquent and pl aced on
juvenile probation (Def. Ex. 17, Tab 14). Trial counsel had
listed Ernie Gorby as a witness but neither presented himnor
procured evidence fromhimfor consideration by defense experts
CGof f or Warriner.
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There was no work in his hometown of Littleton, W Va. He |eft
Mary Jane and O en with Wanda. W/l m was not yet born (Def. Ex. 24
at 4). For the first few years Ernie worked 6 days a week with
l[ittle tine other than Sundays to cone home. \Wen he came hone, he
expl ained, "[s]onmetines | didn't find nobody, only the kids.
They' d be at Bessie's!? and [Wanda' d] be gone. Several tines. Then
I"d find her sone place in a beer joint, usually" (Def. Ex. 24 at
6). FErnie explained that Wanda had an "awful tenper” and woul d get
"madder than the dickens" when he found her. Her treatnent nade
himfeel "like taking her alongside of the head a few tinmes" and
they had sone "awful, pretty rough argunments” (Def. Ex. 24 at 7).
Wanda was not happy to see Ernie hone because she "just wanted to
get out and run too nuch.” "If she had a good bit to drink, she
woul dn't cone" home when he found her. |d.

Ernie tried not to fight in front of the children. Wen he
and his wife did fight, Wanda would throw things. Ernie described

a fewincidents as foll ows:

A VWl l, once when | came in, | seen a car out in
the driveway, and | figured what was going on, so | went
in, and that was, | guess, eight or nine o' clock at

night. She's taken a ball bat and drove nails al
around, clear around it, all over it rather, and took a
file and filed themoff so they'd be sharp on the end.

| didn't walk into that. | knew she'd hit ne because
she didn't have no sense when it cone to that. She was
gonna strike me with that bat full of nails, of course,
naturally, | backed off. And finally here cone her
boyfriend out of the cellar part of the house, and he
stood behind her, though, all the tine and made sure
that, to be away from ne.

12\\anda' s not her, Bessie Stottlemre.

17



Q You were saying you saw a car and you knew
what was happeni ng. You nean you knew he was there?
A Yeah. Then the cop of Littleton took after

the car. And, oh, | forgot what all. Well, he run out
of gas, | guess. The guy got away, anyway, and went
hone. And never no nore about it, said about it.

Q You said that you backed off because -- |I'm
not sure exactly how you put it -- she's

A | backed off because |I know she woul d have hit
ne.

Q Sonmet hing |li ke she didn't have a | ot of
control, or what were you trying to explain there? Wy
did you know she was going to hit you?

A Because she didn't want ne catching her with
that guy in the house, | imagine. | tell you, you think
when sonebody's got a ball bat with sharp nails sticking
out of it.

The reason | knew she'd hit nme because the one tine
she told nme she was gonna shoot nme, when | was hung up
sone place late, when | got honme. | left with the truck
and couldn't nmake it hone till late. She got a shotgun
and told me she was gonna shoot nme. Well, she told ne
t hat before then, she knew where | kept the gun in the
press. Well, | just happened to go upstairs and | took
the shell out of the gun. She come up, she was still
rai sing the dickens, said, "lI'mgonna shoot you." WlI,
| said, "Go Ahead." She grabbed that ol d twel ve-gauge
shot gun, grabbed the gun out of the press. And | really
didn't think she'd do it. She pulled the trigger back
and snapped it, right at me. That did not kick up a
l[ittle runpus, | did take her al ongside of the head
t hen.

(Def. Ex. 24 at 9-10).

Before they were divorced, Ernie caught 3 different boyfriends
in the house; one even noved in and stayed at the house. From what
Erni e knew and/or was told, Wanda cheated on himthe whole tine he
worked in Weirton (Def. Ex. 24 at 10-12). When he cane hone, she
woul d fight himuntil he left the house. The children would be
upstairs with Bessie and he would go get them This continued

until he sought a divorce (Def. Ex. 24 at 13).
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Ernie testified that before den's car accident, Wanda noved
hersel f and her children away from Bessie's hone and into an
apartnent above the VFWin downtown Littleton. They were |iving
there when A en was hit by the car (Def. Ex. 24 at 14).

Regar di ng Wanda' s drinking, Ernie |earned that Wanda went to
drink at the VFW4 or 5 days a week and spent the noney left after
he paid the bills on slot machines and drinking. Wnda drank any
time she could, wherever she could, including in front of her
children and in bars where she took her children in or left themto
sit inthe car (Def. Ex. 24 at 14-18). Ernie knew all of Wanda's
boyfriends personally and was aware that they were al so heavy
drinkers (Def. Ex. 24 at 19). Wanda never stopped drinking during
her pregnanci es and was never cared for by a physician during her
pregnanci es (Def. Ex. 24 at 19-20). Wanda gave birth to Garnet
after a particularly hard night of drinking.

Erni e expl ai ned Wanda's feelings for her children:

A Sonetines she didn't want [her children]

around. They wasn't too old, she's holler all the tine

when |1'd come hone to take themout of there. Well, |

didn't have tine to run down and get them from Wirton.

| had nmy cousin cone down several tines and pick them up

and bring themup. Then later on, she called ne, told

ne to come down and -- Well, she called thempretty bad

nanmes. She said to cone and get them before she took

them by the feet and knocked their brains out on the
si de of the house.

(Def. Ex. 24 at 22)(enphasis added). She called them"little sons
of bitches" (Def. Ex. 24 at 22).
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Ernie explained that he was living in Wirton when O en was
hit by the car (Def. Ex. 24 at 23)®. Garnet called himand he
drove hone as fast as he could. den remained in bed apparently
unconsci ous for 2-3 days and fromthe time he revived "just never
seemed right after that" (Def. Ex. 24 at 25-27). Ernie testified
that den was "nore nmessed up" and regularly had what Ernie called
“contrary spells" (Def. Ex. 24 at 27; 32).

By age 4, A en had started running around town (Def. Ex. 24 at
33). den had asthma and eventually had his tonsils out (Def. Ex.
17 at tab 21; Def. Ex. 24 at 29; see also Def. Ex. 20-21) and it
was soon thereafter that the doctor in Weeling who treated 4 en
for asthma referred Aen to a psychiatrist. Ernie was di sappointed
and felt the doctor did little nore than ask Aen if he was out in
t he woods how would he find his way back (Def. Ex. 24 at 29).

Erni e believed Wanda started supplying O en beer when he was 6
or 7 (Def. Ex. 24 at 46). FErnie was also aware that A en drank in
town and tried to intervene, but "it didn't do any good. Them
ol der fellows would go get himbeer, just to have fun with him I
guess, devil him | guess they had a tinme with himbecause they'd
have himthrowi ng bottles at cars and everything el se, when they'd
get himto drink enough of it" (Def. Ex. 24 at 34). The ol der
fellows first sent Aen behind the building to drink but "then

later on, he got to drinking, | guess, right on the street with the

Bt was Sept. 22, 1953 at which tine den was 3 years old
(Def. Ex. 17, Tab 16).
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rest of them' (Def. Ex. 24 at 35). Another alcoholic adult,
Wanda's uncle difford Haynes, frequently stayed with her and was
left to watch A en (Def. Ex. 24 at 44-45).

Ernie filed for divorce Aug. 1, 1958 (Def. Ex. 24 at tab 13;
Final Decree). The divorce was granted Sept. 29, 1958. Custody
was granted to Wanda with child support of $70 every 2 weeks
ordered to be paid by Ernie. 1d. The court granted Ernie night
and weekend visitation and 6 weeks each summer. 1d.* In addition
to court-permtted visitation, there were tines when Wanda cal | ed
Ernie to "come take the kids" (Def. Ex. 24 at 38). In Aug. 1963,
when A en was 14 years old, the Court placed himin Ernie's
custody®. Ernie said he wanted to take custody because A en was
"just out in the street, doing what he pleased" (Def. Ex. 24 at
41). Ernie was worried however that it was too late to help den
because "[i]t started when he was real young." |d.

9. Gar net But cher

Col | ateral counsel presented Garnet, Oen's 1/2 sister 8 years

ol der.® \Wen Wanda noved from Bessi e's house'” with the ot her

1Addi ti onal docunents reveal that Wanda hired a | awer and
considered filing for divorce. |d. Those docunents contain
al l egati ons by Wanda that Erni e abandoned WAanda and the fam |y,
was part owner of a bar in Wirton, had a violent tenper and had
threatened to do Wanda bodily harm 1d.

SDef. Ex. 17, Tab 14.

®Her testinony was al so adduced by deposition to perpetuate
testimony (PCR 618-24; 630; Def. Ex. 23).

"Erni e renenbered that Wanda noved to above the VFW before
O en's accident which occurred when he was 3. Garnet believed
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children, Garnet refused to go. "M/ nother was rather on the mean
side. No affection. She just left ne with the inpression that she
had an |I-don't-care-for-you-attitude" (Def. Ex. 23 at 5-6). Garnet
gave an exanple of Wanda's treatnent:
Q Do you renenber anything specific about her
treatnment of you, Garnett? Did she ever hurt you?
A She has. | have the scars. | was so young, |

don't renenber exactly when it happened at the time, but

ny grandnother has told ne. The scar | have on ny |eg,

on ny ankle, was fromher putting a pair of shoes on ne,

apparently, that was too big. And | wal ked in them and

t hey rubbed ny ankle to the bone. Wen she cane in, the

bl ood was all over everything, and | was crying, and ny

not her was not paying any attention to ne. So ny

grandnot her took care of the |eg.

(Def. Ex. 23 at 7).

Garnet believed Wanda di sli ked being a nother when the
children were young and that O en "pretty nuch had free rein to go
and come as he pl eased" downtown on the streets of Littleton (Def.
Ex. 23 at 10). Garnet testified that O en was hyperactive and got
hi s ni ckname "Bucky" because it described his behavior. As a
child, Aen always "carried on a little nore" than other children,
was a bully and cried if he did not get his way (Def. Ex. 23 at 2-
4). She recalled that den suffered from severe asthma and had

choking fits'® (Def. Ex. 23 at 4-5).

that Wanda and the children Iived downstairs from Bessie until
1960 when O en was 10 (Def. Ex. 23 at 9). They nost |ikely noved
in and out of the apartnent downstairs from Bessie on different
occasi ons.

8 en's 1956 nedi cal records fromthe Chio Valley General
Hospital confirmthis diagnosis and that O en frequently awoke
fromsleep in an asthma attack (Def. Ex. 17, Tab 21).
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Garnet explained that it was Wanda who told O en he had a
plate in his head because Wanda "just dramati zes and exagger ates
when she gets started telling sonmething, and it kind of gets out of
hand" (Def. Ex. 23 at 22). Garnet stated that if O en thought he
had a plate in his head, it was because Wanda had tol d hi mthat
"fromthe tine he was hit with that car." 1d.

Ernie was never affectionate and there was a lot of fighting
in the house (Def. Ex. 23 at 11-12). Wanda "woul d al ways threaten
to send [the children] to their dad's if they didn't m nd" her
(Def. Ex. 23 at 14). Later when Ernie would pick up the children
to take themto Weirton "[s]he'd tell themnot to get in the car
with him he was gonna weck and kill them He drove too fast. It
was al ways something. And | know that the kids were scared, they'd
cry. They were afraid of their dad," "because of the things she
told themt (Def. Ex. 23 at 23).

Garnet clearly recalled the boyfriends Wanda had after the
divorce (Def. Ex. 23 at 10). Five regular male visitors drank and
lingered there, "some of them overnight and sone for two or three
nonths at a time" (Def. Ex. 23 at 11).

Wiile in grade school, den was "uncontrollable" and "al ways
want ed aspirins and conpl ai ned of a headache" (Def. Ex. 23 at 12-
13). His teacher was concerned about his behavior. 1d.

In addition to Bessie, the children were left in the care of
their Uncle difford Haynes, who had a nean streak, or with their

aunt M|l dred or another wonman nanmed Ms. Garrison. Ml dred had
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mental problens, was suicidal and institutionalized for a year on
one occasion (Def. Ex. 23 at 14).%

Garnet recalled that when Aen went to live with Ernie when he
was about 11 or 12 years ol d?®, she felt he was not accustoned to
discipline and that "[t]hen, his dad was strict on him And |
think kind of collided a fewtinmes there" (Def. Ex. 23 at 15).

Garnet met den's trial attorney in W Virginia. Her sisters
Mary Jane and W1 ma, her nother Wanda, and an uncle were present.
"He asked ne a few questions. And that was about it. It was a
very short session. | couldn't say too rmuch because ny nother was,
the famly was sitting there, so you just don't say too nuch in
front of them (Def. Ex. 23 at 19). Garnet believed her nother
woul d have becone "too mad" and woul d have said she was |ying had
she disclosed any famly information. Once Garnet arrived, the
attorney stayed only another 5-10 m nutes and the neeting was over.
Had she been able to speak with himprivately, she would have given
hi mthe same i nformation she provided to collateral counsel (Def.
Ex. 23 at 20). Mreover, she would have testified about the
details (Def. Ex. 23 at 22).

Trial counsel asked Garnet to cone to Florida to plead for

Oen's life. She did. "In the notel, he cane to the notel room

%Erni e was di spl eased to hear Wanda ever left A en and the
children with MIdred because "[MIldred] had epileptic fits al
the time" (Def. Ex. 24 at 55).

20According to court records it was in Cct. 1963 that Ernie
was granted custody of the 13 year old 4 en.
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just as soon as we got there. W were all three in the sane notel
room again. Mary Jane, Wanda and |" (Def. Ex. 23 at 21). She was
told to cone to his office. She went and waited for himfor 2-3
hours but was never interviewed further. |d.

10. Mary Jane Cain

Col | ateral counsel presented Mary Jane Cain, Oen's sister
1 1/2 years older (PCR 1099). Mary Jane now lives in New Jersey
and has worked as a sal es associate for Wal-Mart since 1992.21 Mary
Jane Cain testified to neeting trial counsel when he came to W
Virginia for a short visit and talked to themall together. She
explained: "[t]here's a lot of things that happened in our
chil dhood that we don't, each or the other doesn't know and so we
really didn't have much to say” in front of each other (PCR 1078-
79). The kinds of things she was unable to tell trial counsel in
front of her famly included things about "just the way that our
not her was":

A lot of people | guess in the town knew how she was but
a lot things we didn't know, but things that you find
out through the years that were things that happened to
us personally that you don't want the other one to know
so we just never talked about it. And exactly the way
ny nother was with nmen, she brought nen in the hone,
would sleep with them And we knew that. And | had a
friend in high school and ny nother went with her uncle
and she would conme to school and say, well, you know, |
can't cone hone with you to spend the ni ght because ny
not her won't allow it because your nother sleeps, you
know, stays with nmy uncle, he lives at your house.
Things like that. And it was a lot of different

epi sodes that | renenber when we were small with nen

Do you want ne to el aborate or just in general or --

2'Havi ng never worked previously (PCR 1096).
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Q If you have any, another specific nenory you

can share with the court that would be hel pful, but, go

ahead.

A Thi ngs that we renenber about our chil dhood.

First thing | renmenber in nmy life was ny nother beating

nme because she was getting ready to go out and | took

the conb and was running through the house and she beat

the blood out of ne. And | renenber ny grandnother

comng to the house and telling her, ny God, why did you

beat the bl ood out of this child. And she held ne and

doctored me and took care of ne. M/ grandnother was

like the core of our famly, she took care of us nost of

the time. But | can renenber ny nother bringing guys

hone.

(PCR 1079-80). Mary Jane specifically remenbered that Wanda
brought nmen honme to drink (PCR 1085) when O en was snall and still
lived with his nother (PCR 1093-94). The only incident she
referred to which occurred later in life was Wanda's tryst with
Mary Jane's first husband (PCR 1080-81; 1101).

Mary Jane testified that everyone in her famly drank. She
and her siblings were | ooked after by their nmentally disturbed aunt
Ml dred and their great uncle Haynes who was nental |y handi capped,
drank, and had once attenpted to nolest her (PCR 1081-82) and once
badly beaten A en (PCR 1083). Another adult in their lives was a
drinking friend of her nother's named Ceral di ne, who Mary Jane
renenbered once tried to drag Wl nma over a heater and once al so
brought a man to their house (PCR 1089).

Mary Jane said her parents "didn't know anythi ng about
schooling at all,"” their nother "never saw a report card" and nost
of the time Aen "was usually out running around" (PCR 1083-84).
At school there was a teacher who showed special concern for A en

and his abnornmal daily headaches (PCR 1083-84). Mary Cain was

26



present when A en was hit by the car and she remenbers her nother's
story that A en had a "plate in his head" (PCR 1085).

Their step-nother, Angie, also "drank quite a bit" (PCR 1085).
Mary Jane expl ai ned:

Q Did you go with Aen ever to Weirton to visit
your father?

A When we were small we would go there to visit.
H mand ny stepnother |ived together and she drank quite
a bit also. One episode that | renmenber very vividly
when we first went there ny father was really strict
because he didn't, about that because he didn't want the
drinki ng done around us. But when he would go to work
that would be the first thing that she would start doing

is drinking. | can remenber they were probably even too
little, himand nmy sister were probably even too smnal
to renenber, | don't know, but she started drinking one

day and there was this elderly lady that she had |ived
with before her and daddy net, apparently. And she was
so drunk she couldn't wal k and we wal ked her fromthe
house to this lady's house al ong the hi ghway and we held
her up as well as we could. She was that drunk. And
that | could never forget.

(PCR 1085-86). Though Angie did not strike the children, she was
bel li gerent and verbal |y abusive. Mary Jane recalled one incident:

[One night | was in bed, she wanted ne to cone watch
T.V. with her and | said, no, | just wanted to sl eep.
And she said, oh, come on, let's go out in the road and
fight, you lazy bitch, or sonmething like that, let's go
out and fight. | said no, Angie, | don't want to do
that. Just things that you can renenber that happened.”

(PCR 1087). Angie was left to care for the children while Ernie

wor ked. She passed the time drinking. "Sonetinmes he would [worKk]

days, afternoons or over nights and it was al ways when he woul d

| eave, she would drink" (PCR 1086) (enphasis added). Wen Ernie

was hone, he coul d be physically abusive:

A He beat me once, ny father did. | don't
renenber why, probably because we got into a fight,
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brothers and sisters always do. He beat the bl ood out
of ny legs one tine. | don't know what happened, you
know, between O en and daddy but he did beat ne once
with a stick.

(PCR 1086-87) (enphasis added).

In addition to physical abuse and negl ect by her father and
st ep-not her, neither parent showed the children the warnth of
parental affection (PCR 1088). Holidays and birthdays were not
cel ebrated. The children's neager acconplishnments, such as Aen's
success in basketball at school in Wirton, were ignored (PCR 1088;
1090). Mary Jane expl ai ned that although Bessie took care of them
"while our nother wasn't there, there's things in childhood that
she can't take away, the nmenories of what had, the things that
happened" (PCR 1095).

When Mary Jane came to Florida to testify at trial, she had
not been privately interviewed by trial counsel (PCR 1087-88).

Once in Florida, "they called us all in one roomtogether, all of
us and tal ked to us what, you know, some questions that we woul d be
expected to answer, things like that. But not as individuals, no"
(PCR 1088).

On cross-exam nation at the evidentiary hearing the State
asked Mary Jane why she had not told the jury at penalty phase the
t hi ngs she had revealed to collateral counsel (PCR 1092-93). She
replied that she "didn't know that [she] could tell themall of
this" (PCR 1096). On re-direct, Mary Jane expl ained she had no
know edge of the law in Florida about how a jury deci des between

life and death (PCR 1097). Once collateral attorneys and
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i nvestigators canme and there "was nobody [el se] there", Mary Jane
expl ai ned, painful private things that she had bl ocked out canme
“fl oodi ng back" (PCR 1098-99).

11. Wlma Mrris

Wlnma Mrris, Aden's sister 2 years younger, also testified.
She recall ed that her father was rarely there (PCR 1177) and before
her parents divorced her nother brought nmen hone to the house, and
there was drinking and fighting. WIma testified that A en sl ept
with his nother "in a hallway with a half bed,"” a bed in which she
had al so slept with her nother (PCR 1165-66). W]I nma expl ai ned t hat
t heir not her brought men home and A en had to share the small bed
with her nother and her nother's lovers (PCR 1166). WIna was
certain that her nother had sex with her boyfriends with Aen in
t he same bed because it had happened to her on the occasions she
had slept with her nmother in that bed (PCR 1177-78).

Wl ma remenbered that her nother left themw th their aunt
MIldred who tried to conmt suicide by hanging herself and once
del i berately burned herself on the armwith an iron. According to
Wlnma, MIldred suffered fromepilepsy as well as nental problens
(PCR 1168). Another adult left to care for themwas a cruel
dri nki ng conrade of Wanda's naned Ceral dine (PCR 1172).

Their father Ernie and their stepnother Angie drank and
stopped frequently at bars while driving the children from
Littleton to Wieeling for visits (PCR 1169). Once in Wirton, the

at nosphere was fearful and the children were not permtted to do
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much: "we were afraid of our dad" and "he always had a stick
sitting in the corner” (PCR 1170). The children were frequently
left in the care of their stepnother Angie who used threats and
intimdation to control them |1d.

Oen's trial counsel never interviewed Wlna in a private
setting and the neeting he did have with her, her nother and her
sisters together was | ess than an hour long (PCR 1173). She
recall s that he asked what she renenbered about O en and that she
was unconfortable in front of the other famly nmenbers because no
one in the famly had ever comunicated about the things that had
happened in their childhood (PCR 1174). Trial counsel never asked
her for the help she had of fered? but rather inquired broadly about
what she remenbered in front of everyone and asked nothing nore
(PCR 1179). WIlma testified that had she been privately
interviewed in 1991 she woul d have been nore forthcom ng, woul d
have testified to greater detail and woul d have assi sted by
provi ding the names and | ocations of other potential wtnesses (PCR
1175). During cross-exam nation, she repeatedly enphasi zed t hat
she was unable to tell trial counsel anything in front of the rest
of the famly; that she did not know she was supposed to contact

counsel on her own?; and that counsel never explained anyt hing

225ee trial counsel secretary's nenp to file regarding
t el ephone conversation with Wlma (Def. Ex. 13).

2She had after all offered help in advance of his arrival
whi ch he showed no interest in when he arrived.
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about the penalty phase or what kind of evidence was inportant for
the jury (PCR 1182).
12. Dr. dell Warriner/Dr. Harry Mcd aren
Trial counsel presented no nmental health mtigation in the
penalty phase. However, trial counsel had retained a psychol ogi st
for penalty phase purposes. Collateral counsel presented trial
counsel 's confidential penalty phase psychologist Dr. dell
Warriner, who explai ned what happened:
Q What did you do in the Gorby case at that
time?
A At the tinme M. Komarek had me appointed to
report directly to him And | went to the jail, |

talked to M. CGorby, | gave hima few tests and |
reported back to M. Komar ek.

Q Did you --, what did you review in addition?
Did you review any naterial s?
A | had very little material at the tinme. \What

| had was just a brief comment from M. Komarek with
what M. CGorby was charged with and | had sone

hi storical records about his prior crimnal history.?*
That's basically what | had at that tine when | did the
eval uati on.

(PCR 1105-06) (enphasis added).

When asked whether his opinion or advice to trial counsel
woul d have been different had he been provided the "rather enornous
quantity of records" that post-conviction counsel provided, his

answer was enphatically yes (PCR 1109; 1113):

Q How woul d it have changed your opi nion?
A It would have changed ny opinion in terns of
particularly, especially in the sentenci ng phase. |t

woul d seemto ne that there is a bunch of, an extrenely

2Warriner had received sone information from Annis, Texas
DOC records, and sonme nedical records (PCR 1137-38; see al so
State Ex. 1 at 7; State Ex. 3 at 90).
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hi gh nunber of him bits of information in there that
woul d have been pertinent in terns of aggravating,
mtigating circunstances and all that stuff that has to
be deci ded during the sentencing phase that | was not
aware of and far as | know no one was aware of during
the first trial

Q Assum ng that everything you reviewed is true
have you forned an opinion about the mental state of the
i ndi vidual who commtted the nmurder of M. Rayborn?

A Yes.

Q What i s your opinion?

A It is ny opinion that who ever commtted the
murder did it in an extremely violent manner. |1t was in
all likelihood done in an inpulsive way. It is ny
opinion that it was done with repeated blows to the head
whi ch were dealt in a very violent and --, it was
certainly an issue that | would call overkill. It was

done in a situation by an individual who, in ny
experience and everything that |I've been able to read
and tal k about with other individuals who do this

busi ness occasionally, it is an individual who was out
of control in terns of his or her approach to the
incident, that they were enotionally dysfunctional, if
you will and out of control. Everything that |'ve read
seens, read or seen in the pictures it would seemto

i ndi cate that.

(PCR 1114-15) (enphasi s added).

Warriner reviewed the crine scene photographs®, the trial
transcript, an affidavit fromcollateral counsel's forensic scene
expert Stuart Janmes?, police reports and witness statenents, ?’

docunents regarding Gorby's parents' divorce?, den's birth

»pef . Ex. 29.
2Def . Ex. 22.
2Def . Ex. 28.
2Def. Ex. 17, Tab 13 & 14. Trial counsel had obtai ned

t hese recbrds'but not provided themto Warriner (State Ex. 1 at
24- 38).
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certificate?®and a docunent regarding Aen's auto accident?* and
expl ai ned that the information:

fills in the bl anks about the individual devel opnent
froma variety of different people's points of view It
is not really on one individual's view of the situation
of M. CGorby's view of the situation but it has, it is
like instead of just reading every third chapter in a
book you get to read the whole book. And it was very
hel pful in that regard because M. Corby's life pattern
appears to be nuch cl earer now to anybody who reads al
that than they woul d have been just by doing a

conpet ency eval uati on. \Watever the individual can tel
you, what you can get fromtesting, you get an enornous
amount of book value, if you will, out of that you don't
get just fromseeing and talking to the client.

(PCR 1120).

Warriner reviewed nedical * and psychiatric records® and
found themall useful and supportive of his opinion. O particular
i mportance was a July 1962 psychiatric assessnent of Gorby and
subsequent interview of Wanda Gorby, by David H Smth, MD. which
he had not seen or been provided before trial (PCR 1120-25). The
report reveals that after Ernie's remarriage, Ernie took Aen to
see a psychiatrist during the sumer before Aen turned 13. The

report contains the follow ng about Aen and his condition:

2Def. Ex. 17, Tab 15. Trial counsel had obtained this
docunent but not provided it to Warriner (State Ex. 1 at 55).

Def. Ex. 17, Tab 16.
31Def. EXx. 17, Tab 15.

2Def . Ex. 17, Tab 20. Trial counsel received these records
June 12. In his request he explained he had not | earned of their
exi stence until his trip to W Virginia June 8-10 (State's Ex. 1
at 10-19). Trial counsel obtained these records but never
provided themto Warri ner.
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The Patient is a 12-year-old boy. He was born on
Novenber 27, 1949. He has two sisters, ages 10 and 14.
He has no brothers. H's father is divorced and
renmarried. The patient's father and nother separated
about a vear ago. The patient lives with his father
during the summer vacation and lives with his nother
when school is in session.

O en was hit by a car when he was three or four years of
age and the father says he had a fractured skull. He
was unconscious on and off for several days. He has
been in the hospital on two different occasions for
asthnma. He has had a tonsillectony and adenoi dect ony.

When he goes back to school in Septenber he will be
repeating grade six. He also repeated grade three. Even
when he did pass fromone grade into another in one year
his marks were very poor and the parents think that

possi bly the teachers just push himon because he was
too nuch trouble. H s conduct at school has been very
poor. The teacher told the father that they can't do a
thing with him that he cones to school in the norning
with a chip on his shoul der and he becones very surly
and angry if the teachers ask himto do anything.

H s behavior at honme is very poor. The father can't
seemto do anything with him He will not listen to
what his father and step-nother say. He stays out very
late at night3® and even though he is whipped he stil
continues to disobey. He does not get along well with
other children. He quarrels with them and ends up
fighting with them He uses a lot of profanity3 and the
nei ghbors conplain to his father about it. He steals
noney from his honme and he steals other articles from

t he neighbors. He lies very often. Punishnment for any
of these offenses does not seemto help.

The father says that when he is staying with his nother
she has neqglected him He says that very often she is
not at hone and den just wanders around town. The
father doesn't think that the environnent in the hone
with his nother is good but the nother won't |let the boy
stay in the father's hone unless the father agrees to
continue to pay for support for the boy. The father

3As he was accustoned to being permtted in Littleton.

34As he was taught by the nmen in whose care he was
frequently left in Littleton.
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doesn't think that this is fair and for this reason
won't go along with the arrangenent.

Oen is obviously a very unhappy boy. He does not give
one the inmpression that he is nentally retarded in any
way. |In fact, he seens to be a rather bright boy. He
is very unhappy with the present arrangenent of spending
sonetine with his nother and sonetine with his father

He says he prefers staying at his nother's place. He
said he would like to do better in school but can't get
anybody to help him He has the feeling that the

t eacher and the other children pick on him?3®

| asked the patient's father if it would be possible to
have the nother cone in to see ne. | think if this boy
is to be helped that nost of the therapeutic efforts
nmust be ained at the nother and father especially the
nother. Certainly the boy is lacking in a feeling of
security and needs soneone to take an interest in him
and help himwi th his schoolwrk and help himin his
relations with other children and adults. Until | see
t he boy and/or his nother again | have given hima
prescription for Librium 10 ngs., t.i.d.,p.c.

Fi nal diagnosis: Primary behavior disorder. (Def. Ex.
17, Tab 20).

The report al so contains this notation about WAnda:

The patient's nother cane in today. She is divorced
fromthe patient's father. She was very perturbed about
her husband saying that she did not |ook after her boy
properly. Apparently the noney that he gives his ex-
wife is not enough for her to maintain the home and she
has to go out to work. She says there are tines when
Oen is alone but this is inmpossible to prevent because
of her work. However, she feels that she does provide a
good horme for him She says that she does go out
occasionally but when she does her nother is there to

| ook after the children. She said she realizes he has
been having difficulty in school but she does not know
the reason for it except that her ex-husband was not
very bright nor were any of the family. She thinks its
probably a hereditary disorder. She says she does have
difficulty at tinmes in managing Oen. At tines he is

di sobedi ent and she tries her best to discipline himbut

%®As did the nen in whose care he was frequently left in
Littl eton.
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this isn't always possible. She said he nuch prefers
l[iving with her than with her ex-husband and his wife.
She doesn't feel that he needs any psychiatric help and
is very much against himcomng to see ne. Her famly
doctor is Dr. Markus and she is going to discuss the
matter with himand ask himto get in touch with ne.

(Def. Ex. 17, Tab 20) (enphasis added).

The nedi cal records from Gorby's 1979 adm ssion for a shotgun
wound to the Washi ngton Hospital in Washington, Pennsylvania (Def.
Ex. 17, Tab 22) were also reviewed by Warriner. Those records
i ndi cat e heavy al cohol and drug consunption and reveal that GCorby
reported he was in an auto accident at age 7 and had a "plate in
head." The medical records from Gorby's 1989 admi ssion to the
Texas Department of Corrections [DOC] show | ow back pain secondary
to an old gun shot wound and "post craniotony with small netal
pl ate by history," however, the Texas DOC skull x-ray failed to
reveal the presence of a netal plate (Def. Ex. 17, Tab 28). 3¢

Warriner reviewed affidavits® and statenents® fromfamly and
friends which painted parts of the picture. The information
i ncluded the observations of: 1) an aunt by marriage, Garnet GCor by,
that "it was not unconmmon to see Wanda in a bar al nost every

night," and that Wanda "did not want O en because he interfered

with her drinking and partying" (Def. Ex. 19); 2) an uncle by

%Trial counsel had obtained these records, including the
report of a prior skull x-ray show ng no "plate," and provided
themto Warriner but did not provide themto Goff.

Def . Ex. 19, 20, 21.

pef. Ex. 25, 26, 27
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marri age, Ralph W Taylor, Sr., who reported the heavy drinking by
Ernie Gorby and Angie Gorby (Def. Ex. 20); and 3) Leona Carnen,
wife of the mayor of Littleton and |ong-time grocery store clerk of
the small town who said:

3. | distinctly remenber the Gorby famly. The
CGorby famly was very noticeable within the comunity
because of Wanda Corby's behavior. To the best of ny
know edge, Ernie Gorbie [sic] noved north to Wirton,
West Virginia, and | eft Wanda and the kids in Littleton.

4. M/ first nenory of AQin [sic] Gorby was when
he was hit by a car. He was playing in the road and a
car ran himover. Wnda couldn't dress Qin's head

wounds. |t appeared as if Oen's head had been hit by
the front bunper of the car. | volunteered to dress
din's head wound so that the odor and risk of infection
could be curtailed. | had to dress din's head wounds
three tines.

5. Wanda was not much of a nother. Wanda spent
the mpjority of her tine in the local town tavern and
wal ki ng the road | ooking for nen. | do not know who was
taking care of den during this tine. | renenber when

din was seven years old, he would be in the street
w t hout any supervi si on.

6. During the sane tine, if Wanda did not have
anyone to watch din, she would bring himto the bars
and allow himto drink alcohol. By the tine din was
ei ght years old, he was abusing alcohol. Many of the
town nen found it hunprous to watch little din get
drunk. Wanda never curtailed the young boys drinking.
In fact, she continued to bring himto bars.

7. Wanda's maternal side of the famly, the
Stottlemres, had a history of al cohol abuse. The whole
fam |y drank excessively, to the point of being
alcoholics. In addition to alcoholism there was a
history of nmental illness. MIldred Stottlenre, who was
narried to Wanda's brother, Honer, had attenpted suicide
several tines. Al of MIldred's siblings had comm tted
sui ci de. Wien Wanda woul d go drinking, she often |eft
dinin the deficient and inept care of MIdred.

8. Wanda woul d wal k the road all hours of the
night. She resenbled what we would call a "roani ng
girl." Everyone knew she was very prom Scuous.

9. Wil e Wanda woul d take up with different nen
in town, Ernie would cone to Littleton to pay her
grocery bill. Ernie always appeared to try to nmake sure
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the kids were fed, but Ernie liked to drink al cohol as
wel | .

10. Around the sane tine Wanda was dragging din
around to the town bars, din began devel opi hg extrene
behavior. din wuld do anything anybody told him
Otentines in the town the ol der boys and even nen woul d
get a kick out of telling din to say cuss words or spit
on people. dAin always did as they asked and relished
any attention they would give him

11. No one dared approach Wanda about her behavi or
of how she raised her children. Wnda was very
confrontational and woul d cuss you out or threaten to
beat you up in the streets. Mst of the town | adies
ignored her. The town ladies and | wanted to say
sonet hi ng to Wanda about how she was raising din but
feared she would take it out on the boy. | regret
havi ng not sai d sonet hi ng.

12. The town wonen did feel very sorry for Bessie
Stottlemre, Wanda's nother. Bessie was often left to
care for Ain and the other children when Wanda woul d be
out drinking or taking up with other nmen. Bessie was
well revered in the town of Littleton. |In fact, nost of
the town felt sorry for her because Wanda was such an
enbarrassnent .

13. | always wondered how poor din would fare in
this world with that type of upbringing.

(Def. Ex. 21).

Al so included were the observations of close chil dhood friends
of Aen that: 1) den was easily influenced; 2) his behavior
changed after he returned fromreformschool and it was al ways
suspected that he was raped while in the care of the school; 3) his
father neglected him 4) he did crazy things when drunk or on
drugs; 5) he shot up many types of drugs; and 6) he just wanted to
be | oved (Def. Ex. 32; see also Def. Ex. 26). Additionally, in a
brief interview provided to Warriner, Mldred Stottlemre
acknow edged that 3 of her brothers conmmitted suicide and that she
has been hospitalized for her nental illness (Def. Ex. 25).

Warriner described his inpressions:

38



A The picture that conmes to ne is this. That
Oen up to the point of his head injury was a nice,
polite kind of quiet introverted boy. After the point
of the head injury and after his recovery there from he
became much nore belligerent on a regular occasion. He
was basically a neglected child, that his nother and
father after the divorce, that the nother basically |eft
himlargely in the care of the grandnother who |ived
upstai rs when she was gone and that he, fromthe age of
9, 10, 11 was a regular drinker at the |local bars. He
wandered the streets of the small town. He was sort of
the town clown as | picture it. The older guys would
sit on the street, drink their beer, send himin to get
a beer, have himdrink it, have himspit at cars, throw

bottles, cuss people just for their entertainnent. |t
was during that tinme that his school performance becane
abysmal. In the 6th and 7th grade his school record

reflects that he hardly did anything. By all people's
standards he was a significant alcoholic by the tinme he
was 12 and that he acconpanied his nother to bars on a
regul ar basis and particularly after the divorce it is
questionabl e as to when this happened, the nother had a
variety of lovers that she picked up at the bars or
other local places that periodically cane to live from
one night to three weeks in the famly honme. Sone of
themwere okay. Al of themdrank. And it was
basically that type of dysfunctional household. He had
no, no consistent discipline that | can see, no control.

It is reported by a bunch of people that nama appear ed
not to care what happened to her boy. Now, all of that
nakes the picture of a child who was rai sed in not what
we woul d consider to be fantastically self devel opnent al
standards. |t even seens to be bel ow the standards that
the, you sent ne a copy of the West Virginia study of
poverty in Wst Virginia and it seens to be slightly

bel ow average in even West Virginia which they say is
absol utely abominable in the terns of welfare patients
and nunber of people out of work and living a somewhat
we woul d consider a dysfunctional lifestyle. This is
even |ower than that. Nobody doubts that the grandma
who |ived upstairs was a positive influence. No one
doubts that the father, Ernie, helped try to support the
children and would visit with themand try to be a

hal fway decent father. But he was a distant father
except for that brief period of tine when the boy was
sent to live with himbecause he was out of control and
been in trouble with the juvenile authorities. So it is
just a question of spiraling downward in a conbi nation
of drugs later on, alcohol to start with, m sbehavior,
asocial activity and a violent, and a very difficult
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everybody describes that the boy had a very difficult
ti e once he got upset, once he got confronted, once he
got out of control that he went on and on and on and on
and on out of control and nobody could do anything with
himuntil he cooled down. That's repeatedly and that is
one of the things that | find very significant. | can't
i ragi ne _anybody wouldn't find that significant in terns
of an early brain injury and/or any other psychiatric
di sorder that mght be an intermttent expl osive

di sorder or whatever they want to call it now. But al
of that is inportant. Al of it is consistent

t hroughout the, you know, slight variations fromthe
different relatives, a conpletely different story that
is told by the nother and, you know, | understand that
she has to defend her own particular stand. However, it
is said in at least two of the depositions that we

al ways t hought we ought to go and try to do sonething
about it but we were afraid of the nother. The nother
woul d cuss, raise hell and confront us if we said
anyt hi ng about the way she was doi ng her children and

| ooking back on it | wish we had. Well, they didn't.
Al of that is just, makes such a crystal clear picture
| cannot imagine that there is any lack of clarity in
that, thanks to all the docunents and the information
that you sent nme and the effort that you' ve put into
really researching what the boy's original history was.
Al of that | think in answer to vour original question
shoul d be pertinent and should be nentioned | think in
particularly in the penalty phase of any court hearing
that is being held in terns of when there is a capital
offense involved. | can't inmgi ne why anybody woul d
think it shouldn't be. But, you know, |I'mjust a
psychol oqi st.

(PCR 1126-29) (enphasis added).

Warriner testified that Aen suffered regular and severe
enoti onal abuse (PCR 1130). He testified that A en grew up in an
al coholic home, with a neglectful nother and stepnother; an
al coholic, verbally abusive and unavail able father; early al cohol
dependency before puberty; organic brain damage; severe headaches;

poor school perfornmance; substance abuse; and poverty (PCR 1132).
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Warriner testified that he was never asked by trial counsel to
render an opinion on the existence of the statutory mtigating
factors relating to nental condition. At the evidentiary hearing,
he testified enphatically that both statutory nental health
mtigators applied. Wth respect to "extrenme nmental or enotional
di sturbance at the time of the offense,” Warriner testified:

A It is ny opinion that the evidence that, ny

eval uation of the evidence and what | know shows t hat

this was an extrenely violent inpulsive act that was

done only by an individual who was in a condition of non

normality which | think would be call ed nental
di st ur bance.

Q And is your opinion that the person who
conmtted the capital felony that this is consistent,
t he | anguage that the person woul d have been under the
i nfluence of extrene nental or enotional disturbance?

A It sounds to ne like it is extrenely true.

(PCR 1135) (enphasis added).

Wth respect to "capacity of the defendant to appreciate the
crimnality of his conduct or conformhis behavior to the
requi rements of the law," Warriner testified:

A The evi dence that was supplied by the forensic
experts, the view of the scene, the testinony, the
background, the history of head injury, all of that in
conbi nation would indicate to nme that this was done by
an individual who was out of control and who provided
overkill to this whole situation in a way that was over
and over and over and over unnecessarily. So if it was
to just produce the killing it appears to me that it was
an enotional reaction that was out of control. Now,
whet her that means that the individual could conport
hi nsel f societally seens to me likely that was not the
issue at that nonment. 1t was like trying to step in the
nm ddle of a dog fight. Nobody knows except the outside
peopl e why or where or how that occurs but it was an
awf ul scene.
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Q So, do you have an opinion that the, now I'm
tal ki ng hypothetically, I want to now ask you, M. Gorby
was convicted of this crine, he did not acknow edge t hat
crime to you in the interview, | understand. Based on
his history and the crinme scene, assum ng that M. Corby
conmtted these, these, this offense for which he was
convicted, is it your opinion that these two statutory
mtigating factors apply to M. CGorby as you now know
hi m having reviewed all of this information?

A | _cannot i magi ne anybody who woul d not think
So.

(PCR 1134-36) (enphasis added). Warriner testified that if he had
seen the information provided by post-conviction counsel at the
time of trial, he would have "[a]t the very least [] advised []
[trial counsel] to have either ne or some other psychol ogi st review
the information that | have today and to present thenselves on cal
at least for the sentencing phase of the trial" (PCR 1159).

Regar di ng t he existence of the heinous, atrocious and cruel
aggravating factor, Warriner testified that to himit was "crystal
clear” that the nmurder was not conmtted with an intent to torture
(PCR 1159).

Warriner was enphatic on cross-exam nation that he was able to
testify in the collateral proceedings to the existence of statutory
and non-statutory mtigating factors because he now knew a great
deal nore about O en's al coholismand his dysfunctional upbringing.
He expl ai ned:

Q So we understand that the information about
alcoholismor the fact that he slept with his nother or

the fact that she had boyfriends over, those are the

things that make a difference to you nom1that you said
you didn't know about then?
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A | have face to face witnesses who watched his
upbringi ng throughout his devel opnental vears. Al of
that contributes to ny know edge of his upbringing and
docunent sone difficulties with enotional and behavi or al
control, vyes.

Q Is it the testinmony of his father regarding at
what age the defendant began to drink, is there anything
el se other than that you are aware of when he beqgan to
dri nk?

A About 6 or 7 different affidavits in there
fromcomunity nenbers and sisters and ot her peopl e that
tal ks about when he started to drink, M. Madows.

(PCR 1144-45) (enphasis added).

Based on his relationship with Komarek, Warriner was confident
counsel woul d have provided himthe information if he had obtai ned
it his own investigation:

Q Now, if, in fact, M. Komarek had investigated
all of that act|V|tv up there do you have any reason to
think that had his investigation produced the

i nformati on which you're disclosing here today that he
woul d not have disclosed it to you at the tine?

THE COURT: Do you understand the question?

Q (M. Meadows continuing) Do you have any
reason to believe that he would be hiding infornmation
that his investigation reveal ed?

A Ch, no, no, he's an honorabl e man, [ Konarek
woul d have qgi ven ne ever vt hi ng he had.

Q You feel he was open and forthright with you
during the course of this investigation about the
mat eri al he assenbl ed?

A As much as he could possibly be, ves, sir.

(PCR 1144-48) (enphasis added).
Regardi ng the issue of counsel's group interview of Gorby's

sisters in the presence of their nother Wanda, Warriner testified
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t hat each individual should have been interviewed al one and only
toget her thereafter if counsel had wanted to see whether it changed
their testinony. Because "individuals are influenced by the
presence of other people to shade or change or admt testinony or
to exaggerate testinony depending on famly nenbers or friends or
acquai ntances who are present in the investigatory room" it is

i mperative to conduct private interviews when a famly background

i nvestigation is being conducted (PCR 1157-58).

In rebuttal, the State presented Dr. Harry MO aren who
testified that he agreed that Gorby suffered a degree of brain
damage, al cohol dependency and drug abuse but that he did not have
an opinion "one way or another about [statutory mtigating factors]
because the defendant denies having engaged in the hom ci dal
behavi or" (PCR 1331). MO aren agreed that consunption of al cohol
and/ or use of narcotics and the duration of substance and al cohol
abuse aggravates organic brain dysfunction (PCR 1335).

State expert McCd aren agreed that despite Gorby's average
intelligence, his poor grades in school could be the result of his
underlying brain injury and the hyperactivity and inability to pay
attention it caused (PCR 1336).

McC aren acknow edged he had no doubt about the head injury
reported (PCR 1337).

McCd aren admtted that the crinme scene m ght be consistent
wi th havi ng been committed by a person experiencing sone |evel of

organi ¢ brain dysfunction, alcohol intoxication, inmpulsivity and
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difficulty controlling actions and enotions (PCR 1337) and that the
scene, including the actions apparently taken by the killer at the
scene after the killing, was consistent with the hypothesis that
the murder was a rage killing (PCR 1338).

McC aren had no psychol ogi cal explanation for why the victim
was dragged into the bathroom why the ligatures were placed on the
victim s neck or why a cord was | ooped through a drawer in the
bat hr oom ( PCR 1338).

Al though McC aren testified that actions taken after the death
of the victimby the killer appeared purposeful, he agreed that
much evi dence fromthe scene was consistent with the hypothesis

that the person was acting |l ess than purposefully. That evidence

was that the killer did not take a firearmfromthe bed of the
mast er bedroom the victims VCR television, mcrowave, or other
val uabl es, including $17 cash, readily accessible in the victinms
pocket .

Because there was no evidence of when the note was placed on
the door, State expert MO aren agreed that it had no rel evance to
the killer's psychol ogical state at the time of the crime (PCR
1340) . McCl aren agreed that at the conpetency hearing he
recommended nore testing and nore investigation of nental state
i ssues for penalty phase (PCR 1341-42).

McC aren agreed that if Jerry Wche's testinony that O en
CGorby did not |ike honbsexuals was true, it mght be consistent

with Aen having conmtted a rage killing.
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McCl aren agreed that it was possible the murder was committed
by sonmeone havi ng an epi sodi ¢ psychotic epi sode (PCR 1343).
McCl aren agreed that a brain injury would possibly contribute

to and have a causative connection to the comm ssion of a nurder

(PCR 1345).

13. Dr. Barry Cown

Col | ateral counsel also presented the testinony of an
i ndependent neuro-psychol ogi st, Dr. Barry Grown®*, who testified to
the exi stence of statutory mental health mtigation. Crown
adm ni stered a nunber of neuro-psychol ogical tests designed to
address the functional capacity of Gorby's brain. G own conducted
a clinical interview and a personality profile of Corby.
Additionally Crown reviewed reports and testinony of Drs. Annis,
Mcd aren, CGoff and Warriner, school and nedical records, police and
i nvestigative reports, testinony, information and statenents about
t he cause of death and crine scene, and video and phot ographs of
the crinme scene (PCR 1433-34). Based on his eval uation of Corby,
the informati on revi ewed about CGorby and the crinme he was convicted
of conmtting and assum ng Gorby commtted the crinme, Cown was of

the opinion that both statutory nental health mitigating factors

were present (PCR 1434-35). Crown expl ai ned:

| saw M. CGorby in his totality, having revi ened
the records of his life, statenents fromhis famly
knowl edge that he has sustained a significant head
injury, head trauma as a youngster bel ow the age of 5,
that he had energed from a dysfunctional famly as being

¥Dr. Crown's curriculumvitae was admtted (Def. Ex. B)
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even dysfunctional within that famly, which led the
famly to call himBucky because of his inpulsiveness
and general msdirection. | then reviewed his history
in terns of not being able to control hinself, being out
of control at tines, having a great deal of difficulty
mai ntaining control. | read and revi ewed and consi der ed
affidavits and statenents that he had been involved with
al cohol and substance abuse before the age of 10, that
he was a requl ar consuner and continued to consune

al cohol up until the tinme of this trial or at |east the
time of his arrest. | also reviewed records that
indicated that he was a substance abuser beyond the use
of al cohol, including the snoking of cocaine in various
forns. | becane aware that M. CGorby through various
statenents that | saw had a tendency to attach hinself
to other people, that he was thrown into a predi canent
here in the Panama Cty area where he was were another
person and then di sengaged fromthat person. He had
little resources, he had little neans, he was under a
great deal of stress and was coping through the use of
subst ances.

(PCR 1435-36) (enphasis added).

Crown expl ai ned that his conclusions were supported by the
observations of people who saw Gorby in the hours prior to the
nmur der :

In the hours prior to the offense a nunber of
witnesses did testify and gave statenents that they had
seen M. Gorby in disarray, they had seen hi m being
fidgety, unable to control hinself, they had seen him
drinking, they had seen himwalking in and out of bars
havi ng additional drinks, the bartender at one place, La
Royale, didn't want anything to do with him He thought
that he was intoxicated at one point. Various other
peopl e saw hi m buyi ng beer, drinking beer, and that
seened to be a pattern, that he was di shevel ed, he was
in disarray, he was grungy, and he was al so extrenely
fidgety during that tine period.

(PCR 1436-37) (enphasis added).
Crown testified that his conclusions were further supported by

t he findings of several doctors who had exam ned CGorby previously:
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A Doctor Mcd aren, Doctor Annis, Dr. Wrriner,
suggested that there was a strong likelihood that M.
CGorby had organic brain damage. U timately Doctor Goff,
a neuropsychol ogi st, exam ned M. CGorby and concl uded
that M. Corby did have organic brain damage. M own
exam nation confirms that. So ny exam nation severa
steps renoved confirned Doctor McCl aren's suspi cions,
Doct or Annis' suspicions, Doctor Warriner's suspicions,
and Doctor Goff's findings and | woul d agree that indeed
t here were suspicions and indeed there are
neur opsychol ogi cal deficits, inmpairnents, and damage to
M. Gorby's brain

(PCR 1437-38).

Crown testified his findings were corroborated by school and
psychiatric records dating to 1962. He noted that even as a child,
Corby was functioning at a |l evel below 90 to 95 percent of his
peers (PCR 1439-40).

Crown also found it significant that CGorby's father took him
to a psychiatrist at age 12 and that CGorby had been prescribed
[ibrium

I had been surprised that the famly who was

dysfunctional in and of itself had noticed that even

within that dysfunctional environment M. CGorby was far

different and that they needed sone outside help. They

saw Doctor Smith at that time and didn't continue to

follow up, but certainly they knew that O en CGorby was

far different and unusual even within their

ci rcunst ances.

(PCR 1441).

Crown's findings were al so supported by the condition of the
crime scene:

A It was inportant in looking at the crine scene

t hrough the video and the photographs because | noticed

i ndependently but also Stewart Janes, the forensic

scientist that | ooked at things also stated in his

affidavit that there were firearns, there were knives
that were left behind, there were small appliances, VCR

48



television, so on, that were left behind. There was
noney available. There were nmany things that were left
behind or were not taken. |In addition, the presentation
itself appears to be disorganized. The victimwas tied,
apparently after the offense was committed the body was
noved. And the entire production as | viewed it is
certainly suggestive of an inpul sive response.

(PCR 1440) (enphasis added).
Crown sunmari zed his conclusions as foll ows:

First, ny opinion that his reasoning and judgnment were

i mpai red; secondly, that his ability to self-assess was
impaired, and M. Gorby historically has had a great
difficulty with self-assessnent and has relied on

def ense process of sinply denying things, denying things
in the face of others presenting information and drug
use denial. That denial seens to increase as the
substance use increases. In addition, he denonstrates a
great deal of inpulsivity, a great deal of inability to
control his behavior, to nodify his behavior, and to
regul ate hi s behavi or through self-nonitoring and
assessment. I n addition, because of his reasoning and
judgment problens and his inpulsivity he has a tendency
to work and live for the noment rather than to consider
t he consequences of his conduct. |In that respect his
neuro devel opment is extrenely limted.

(PCR 1439).

Wth respect to Gorby's brain damage, Crown stated:

I concurred with Doctor CGoff that indeed there was an

organi c personality syndrone. | would have expanded

t hat based on being able to |l ook at this historical view

and woul d have also called it a frontal | obe syndrone.
(PCR 1441).

Crown added that for a brain-damaged individual such as Corby,
consum ng al cohol caused greater inpairnent than it wuld for a
nor mal i ndi vi dual :

A Ckay. Gven that, we have an inpaired brain

a smal | er anmobunt of substance has a greater effect on a

danmaged brain. So even though the anmpbunts may have been
smal |, although certainly fromthe materials that |
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revi ewed, the amount wasn't small, the smaller anmount

woul d have a greater effect but to the extent that he

did consune greater anounts that woul d have even a

greater effect on his capacity to exercise judgnment and

reasoni ng and exerci se various other neuropsychol ogi cal

processes.
(PCR 1438).

14. Paul Kormar ek

In a nutshell, trial counsel's testinony regarding his penalty
phase preparation was that he needed "[a]nother six nonths and
i nvestigator to hel p" investigate the case "the way it shoul d have
been done" (PCR 1062-63). Thus counsel testified he had no
strategic reason for the way in which he conducted his penalty
phase investigation. Trial counsel further testified he had no
strategic reason for not giving information he had to Dr. Cell
Warriner, his penalty phase expert (PCR 1012; 1065; 1362). Trial
counsel was unsurprised by the outcone of the guilt phase and knew
t he penalty phase was crucial (PCR 966; 977; 981; 983). Trial
counsel believed the Raborn nmurder was an inpul sive act which
utilized a weapon of opportunity (PCR 1015). Trial counsel had
never previously conducted a penalty phase (PCR 1000).

Bef ore he was appoi nted, Gorby was represented by attorney
M chael J. Stone of the Ofice of the Public Defender (R 1840).
Though trial was set for Nov. 26, 1990, the Public Defender
certified a conflict on Nov. 5, 1990 (R 1878). On Nov. 19, trial
counsel was appointed (R 1883) and sought a continuance (R 1884-

85). On Dec. 11, 1990, trial counsel requested a penalty phase
expert (R 1940-41). On Dec. 20, 1999, trial counsel requested
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funds for investigative help (R 1945-46). The court granted the
request Jan. 18, 1991 and |l ater issued an order appointing CGene
Roye as investigator and Dr. Lee Norton as penalty phase

i nvestigator (R 1985-87; 1998-99) directing that, "[t]he work of
the investigators shall not be duplicitous (sic)."

On Jan. 18, 1991 the court granted trial counsel's request for
a confidential penalty phase expert and on Jan. 30, 1991 appointed
psychol ogi st Warriner (R 1985-87; 1998).%

On Feb. 21, in response to trial counsel's suggestion that
CGorby may have been insane at the tine of the offense and may be
i nconpetent to stand trial (R 2063-65), the Court schedul ed a
conpet ency hearing and appointed Drs. Lawence Annis and Harry
McCl aren to eval uate conpetency and sanity (R 2068-71).

On March 18, trial counsel wote Warriner enclosing the
court's order and informng Warriner of the court's appointnment of
Norton as the penalty phase investigator (State Ex. 9). On April
5, 1991, trial counsel forwarded Gorby's Texas prison nedical
records and sone educational records to Warriner (State Ex. 10).

On April 8, trial counsel had a brief tel ephone conference
with Warriner. On April 8%, Norton sent Komarek a list of the
records whi ch shoul d be obtained, avenues of investigation which

required pursuit, and her assessnment that it would not be possible

Dr. Warriner did not testify at trial or penalty phase but
did later testify at the post-conviction evidentiary hearing (PCR
1104- 63) .

412 1/ 2 nonths before trial.
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to |l ocate and anal yze records, travel to various locations to

i nterview people and collect information for the expert w tnesses,
have Corby evaluated, and identify and develop relevant mtigation
intime for a June trial date or anytinme before the fall of that
year (Def. Ex. 16). Norton said if trial counsel obtained a

conti nuance, she would have tinme to do a conpetent job (Def. Ex.
16). On April 11, 1991, trial counsel requested Annis produce his
test results to Warriner (State Ex. 3). On April 26, 1991, trial
counsel forwarded Annis' report to Warriner (State Ex. 3).

At the April 19, 1991 conpetency hearing, Annis testified that
CGorby was conpetent and sane but certainly brain danaged. Annis
reconmended neur o- psychol ogi cal assessnent (Def. Ex. 17, Tab 3 at
5-12). Mdaren testified that Gorby was conpetent, but he al so
could not rule out brain damage. MO aren found no indication that
Cor by exaggerated his synptons. The synptons included significant
anxi ety and depression. MC aren testified that brain damage coul d
affect CGorby's behavior, but that further investigation was
warrant ed and a neuro-psychol ogi st woul d be hel pful in that regard.
Based on the testinony and reports of McC aren and Annis, on Apri
24, trial counsel requested a neuro-psychol ogi st (R 2181-82). That
request was granted May 15, 1991 (R 2217-18).

On May 2, 1991, with trial scheduled for June 24, 1991, trial
counsel requested a continuance (R 2193-95). As grounds counsel
cited his recent request for a neuro-psychol ogist; insufficient

time to receive lab tests, conduct depositions, or retain
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i ndependent experts; and insufficient time to conplete the
necessary penalty phase investigation. The trial court denied the
request (R 2219). On May 15, 1991, the court granted trial
counsel's request for a neuro-psychol ogist (R 2217-18). On May 15,
1991, trial counsel requested permission to go to West Virginia and
argued his notions for continuance and a handwiting expert“ (R
2216). H s notion for continuance was denied (R 2219). On May 20,
1991, trial counsel had a tel ephone conversation with Warriner
about possi bl e neuro-psychol ogi cal experts (State Ex. 3). On May
21, trial counsel listed Aen's nother, 3 sisters, daughter and
step-nother as wi tnesses (R 2227). On May 23, 1991, Warri ner
called trial counsel with additional suggestions for possible
neur o- psychol ogi cal experts (State Ex. 3). On May 31, trial
counsel's secretary wote hima neno about Aen's sister Wlma
Morris (Def. Ex. 13). WIma suggested they speak with a woman who
saw t he auto accident.®

On June 4, 1991, trial counsel filed an Anended Modtion for
Continuance citing his need to re-request a handwiting expert, the
State's late disclosure of reports of testing performed in March as
well as FBI |aboratory reports and thus insufficient tine to
conduct further discovery. Trial counsel also cited the

i nconpl et eness of the penalty phase investigation and

42See R 22009.

43Leona Carnen, who collateral counsel interviewed but trial
counsel did not (conpare Def. Ex. 21 wth PCR 1022).
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unavail ability of Norton, the investigator appointed to assist him
with the penalty phase (R 2351-56). Trial counsel expl ained,
"[t] he assistance of this expert [Norton] is necessary to
assimlate and follow up on information received fromthe
undersigned visits with famly nenbers, hospitals and schools in
West Virginia" (R 2153-54). The notion stated further that trial
counsel had finally scheduled a trip to West Virginia for June
8-10%, to talk with Gorby's fanmily nenbers and conduct an

i nvestigation for the purpose of the penalty phase. Counsel
represented that this was the first available tinme he could arrange
to travel to West Virginia prior to the scheduled trial. Trial
counsel argued there would not be sufficient time prior to trial to
devel op any | eads or investigation of information subsequent to
this trip (R 2354).

On June 8, trial counsel's neuro-psychologist Dr. John R GCoff
perfornmed an eval uation of Gorby and provided trial counsel with a
confidential report (PCR 1191; Def. Ex. 31).%

On June 13, the trial court denied Gorby's Arended Mtion for

Conti nuance (R 2394). On June 13, trial counsel listed Ernie Gorby

442 months fromlearning of Norton's unavailability.

“0On June 15, because Goff found tenporal |obe damage but
wanted a skull X-ray and EEG trial counsel requested funds for
the tests (R 2296). On June 17, because Coff detected a possible
epil eptic disorder, and wanted a CAT Scan, trial counsel
requested funds for this test (R 2398). The trial court granted
t hese requests (R 2400-03).
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as a witness (R 2373). On June 19, trial counsel listed Goff as a
wi tness (R 2420).

On June 21, Varriner called trial counsel's office and spoke
to his secretary about whether to be listed as a witness. The
secretary's nmeno to the file reflects that Warriner felt he had no
testinony to add to Goff's (State Ex. 3). On June 24, trial
counsel withdrew the suggestion of insanity (R 2456) and filed a
Second Anended Motion for Continuance based on the inconplete
penal ty phase investigation and the need for background infornation
to corroborate the brain damage findings (R 2459-62). The notion

was deni ed and trial commenced June 24, 1991.4

“ln denying the claimthat the trial court abused its
di scretion, this Court stated:

The public defender's office originally
represented CGorby, but, when it sought

perm ssion to withdraw, the court appointed a
private attorney to represent him The day
after being appointed, that attorney asked
for and received a continuance. Seven nonths
|ater, on the day trial began, counsel noved
for anot her continuance because one of his
two penalty phase investigators had not had
time to work on the case, two witnesses in
Texas could not be |ocated, and the

neur opsychol ogi st needed nore tinme to
"confirm his findings. After hearing both
sides on this notion, the court denied the
continuance, and trial commenced. GCorby now
argues that the court commtted reversible
error by denying the continuance. W

di sagr ee.

Granting a continuance is within a trial
court's discretion, and the court's ruling on
a notion for continuance will be reversed
only when an abuse of discretion is shown.
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Trial counsel's opening statenment at the guilt phase was that
Cor by was under influence of alcohol at the tine of the nmurder and
had a substantial childhood head injury and poor judgment (R 531-
38).4 On Monday, July 1, 1991, after the State had concluded its
case in chief, trial counsel presented: 1) Wanda Garrison, O en
CGorby's nother, to testify that when he was 3 or 4, he was dragged
45 feet by a car (R 1404-18); 2) Mchael Wsley Krall, a bartender
at the La Royale, who testified that Gorby was in the La Royal e on
May 6 between 7 p.m and 8 p.m and was fairly drunk (R 1419-24);
3) CGoff, who testified he exam ned Gorby on June 8th and di agnosed
himas suffering fromorganic personality disorder & al cohol
dependence (R 1425-1506); 4) Tyrone E. Lane, |l, who knew Raborn

saw Raborn on May 6 at 2:30-3:30 Iooking for plunber to fix a

Bouie v. State, 559 So.2d 1113 (Fl a. 1990).

As pointed out by the state, counsel had two
i nvestigators and al so personally travelled
to West Virginia to investigate Gorby's
background, the nental health expert had nore
t han adequate time to prepare for trial, and
counsel did not allege that the Texas

W t nesses woul d ever be avail able. Gorby has
not denonstrated that the court abused its

di scretion in refusing to continue the trial.

Gorby v. State, 630 So. 2d 544, 546 (Fla. 1993).

4"The State's opening statenent was that Gorby had: 1) been
in Panama City with Robert Jackson but separated with himafter a
fight; 2) checked into and | ater checked out of a Panama City
rescue mssion at 7:00 p.m; 3) later conmtted an "uni magi nably
brutal” nurder of an elderly victimw th whom he had been seen
earlier that day; 4) stolen the victinis car; 5) sold the
victims car to Ceo Calloway in Texas; and 6) confessed to a
deaf nmute in Texas and various inmates of the Bay County Jai
(R 515-31).
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toilet seat, and knew Raborn to pick up hitchhikers for the night
(R 1507-13); and 5) inmate witnesses and jailers regarding the
habits of informants in the CCA jail, specifically Jerry Wche
(R 1517-31).

On Tues. July 2, 1991, trial counsel gave a closing argunent
that the State had failed to show preneditation, the crine was
spont aneous and that defense witness Krall was in a better position
to observe drunkenness than the State wi tness Broadway. Trial
counsel argued that nurder was conmtted in haste, Gorby was brain
damaged, voluntary intoxicated, and | acked specific intent to
conmt other felonies. Trial counsel noted that Jackson was nore
likely guilty than Gorby, and that Perez, Brown, Wche and Cal | oway
were either unreliable or lying State witnesses. Trial counsel
suggested that if Gorby was guilty, it was likely a crime of
passi on made in response to the victims sexual overtures (R 1587-
1659).4 The jury guilty verdict cane in at 9:20 p.m (R 1722;
2495-96) .

After a break for July 4, the jury penalty phase occurred on
July 5. Trial counsel presented: 1) den's nother Wanda, who
testified she had 4 children and was froma small poor town in West
Virginia;, that Aen was different after the car accident, that
Oen's father was short tenpered and drank a lot; that they

di vorced when A en was 6 or 7; that when Ernie went to live with

“In the State's final argunent, they noted the
i nconsi stencies in the defense case (R 1546-87; 1659-87).
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A en, he would beat Aen; that Aen had an ex-wife and 2 children
and was hinself an al coholic; and that when A en's sisters Mary and
Wl nma were the accidental victinms of a police shooting, O en was
hysterical; 2) Aden's sister Garnet Butcher, who testified that
when her husband had heart surgery, O en was a huge help to her and
he loves his famly; and 3) Oen's sister Mary Jane Cain, who
descri bed the shooting incident she experienced and how the bull et
went first through her sister Wlnma and then into her lung; that

O en was upset at the police over the shooting; that Aen's
children love him and that O en was very upset that his children's
not her was on drugs and had mstreated his son Billy by burning him
with cigarettes. At 1:42 p.m that day, the jury was sent to
del i berate CGorby's sentence. At 3:45 p.m, the jury returned a 9-3
deat h recommendati on (R 2546).

At Corby's post-conviction evidentiary hearing, trial counsel
expl ai ned he "was only one | awer and there were w tnesses spread
all over the place in this case and a | ot of evidence in this case.
And sone of it wasn't forthconming like a diary*. Sonetines things
| would ask for® and they woul dn't be there, inportant pieces of
information were mssing” (PCR 981). Trial counsel testified to
doi ng sone preparation for the penalty phase but also to spending

"a lot of tinme on the guilt phase.”" He stated he felt "you have to

“Referring to the victims diary that was not readily
di scl osed by the State Attorney.

Fromthe Ofice of the State Attorney.
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dedi cate your efforts sonewhere and | just devoted nost of ny
effort towards preparation for the guilt phase” (PCR 981-82).

Trial counsel explained he requested both an investigator and a
mtigation specialist because "[t]he investigator that | had at
that tine that | was working with is Gene Roy and he was an ex-
policeman and | just don't think policenen necessarily make the

ki nd of individuals that can go ferret out and follow up for
mtigating information. That's just not the way they' ve been
trained to think" (PCR 985). Counsel explained that "Ms. Norton,
who professed to be an expert in that area, would be sonebody who
have woul d be better for us. And given what | could see in this
case comng, | certainly wanted sonebody as good as | could get to
do as much as | could get themto do" (PCR 985). Trial counsel
added, however, that Norton "couldn't devote the attention to this
case that I would have liked her to. As a matter of fact |I'm not
even sure she billed, she mght have put down a little bit, because
she felt sorry for me, | don't know. But she gave ne sone

gui dance, | had sonme docunents that are in the file, and | tried to
do what | could do since | couldn't use her. She apparently was in
such demand that she's spread too thin, she was spread too thin,
and she had several other trials, if | remenber correctly, and she
just couldn't devote any time to M. Gorby" (PCR 985-6). Regarding
the effect of Norton's unavailability, trial counsel stated he "had
hoped to be able to devel op much nore information, or wtnesses |

shoul d say, for the penalty phase. But | had to devote so nuch
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time to the guilt phase, | mean | can't -- | can't go find a
witness that's going to say that M. Gorby was a good child and not
take the deposition of a critical state witness. |If I've got to
pick, 1've got to pick to use ny tinme nore effectively focused on
the guilt phase. So that's what | did" (PCR 987).

About his June trip to W Virginia (PCR 987-8), trial counse
expl ai ned he had been in contact with Gorby's nother, and spent
several hours in W Virginia talking with her, after which she
gathered the rest of the famly together (PCR 989). The next day,
he spoke to A en's father on the phone (PCR 988-900).

CGorby had told trial counsel early on that he had been in a
very serious car accident when he was very young and that the
severe damage he sustained was a turning point in his life (PCR
990-91). Trial counsel indicated that he was interested in the
head i njury because Gorby may have had "such traunma or nental
probl ens” that if he could prove brain damage he coul d use the
evidence in the guilt and penalty phases (PCR 992-93). Tri al
counsel expl ained he did not think Warriner "could get himwhere
[he] wanted to go" on the brain damage i ssue and so he asked for
Coff in the hopes he could testify to severe brain damage (PCR
995) . 5t

Trial counsel explained that he would only have been

interested in Gorby's al cohol and substance abuse if his defense

S1Gof f did testify to severe brain danage in the guilt
phase.
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was CGorby did it but was inconpetent or insane but because he
clainmed his defense was that Gorby did not do it at all, he was not
interested (PCR 996). Regarding penalty phase, he testified that
he m ght have been interested in al cohol and drugs only if he was
going to try to show Gorby "couldn't help hinself or he had
conpounded the earlier [brain] danage with excessive drug use, then
that m ght be sonething to go into." [Id. Trial counsel admtted
he never discussed nmental health mtigation with Goff (PCR 996-97).
Trial counsel said he hoped the famly who cane would tell the jury
about what kind of childhood Gorby had, but he did not share with
Warriner or Goff anything about Gorby's chil dhood "other than the
car accident” (PCR 999). He said he had wanted Norton to help him
“humani ze" Gorby for the jury and wanted as nuch chil dhood det ai

as possible (PCR 1000). He sinply felt he did not have any
information other than the car accident (PCR 1001). However, trial
counsel admitted he knew that Gorby began drinking at age 8 or 10
but did not tell Warriner or Goff because he was unaware that it
woul d be inportant (PCR 1002-04).

Trial counsel testified that: 1) he did not present CGoff at
penal ty phase because his testinony woul d have been duplicative
(PCR 1006); 2) he presented Mchael Krall to show that Gorby was
drunk at the tinme of the crime and to show di mi ni shed nental state
(PCR 1007); and 3) he presented CGorby's sisters to try to gain
synpat hy for Gorby and humani ze himas "sonebody's little boy" and

"sonebody's brother" (PCR 1008). Trial counsel testified he wanted
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to show that Gorby's sisters were traumatized by circunstances
beyond their control when they were the innocent victins of a
shooting incident in West Virginia (PCR 1009). Trial counsel
expl ained that his investigation was limted by his decision to use
Corby's nother to gain "the cooperation of the rest of the famly"
(PCR 1011). Trial counsel testified he was interested in whether
O en was abused or traumati zed and woul d have wanted the jury to
consider that information (PCR 1011). Trial counsel explained he
hired Warriner as a confidential psychol ogi st and nmade t he deci sion
not to call himto testify based on the advice given by Warriner at
the time (PCR 1028). Trial counsel admtted he relied very heavily
on Aen's nother (PCR 1048).

15. Ti m War ner

Col | ateral counsel presented Ti m Warner®, an expert in
crimnal defense, to testify about how a capital penalty phase
i nvestigation should be investigated. Warner testified that a
defense attorney in a capital case should "try to gather as nuch
information as you could on all areas of a person's life starting
from prenatal through present and you would do that by talking to
famly nenbers, to teachers, doctors, nurses, nental health people,
soci al service workers, clergy, anyone who may have had contact."
He conti nued:

In addition you woul d check records and these records
woul d include court records, health records, nental

52An attorney with the Panama City |law firm of Burke and
Bl ue.
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heal th records, social service records, school records,
death certificates of famly nenbers determ ning cause
of death, exanple, cirrhosis of the liver or violent
trauma that they may have experienced. Basically you
try to gather as nmuch docunentation as you can to help
confirmor disprove matters that you're talking to
famly nenbers and friends and teachers and all those
ot her fol ks about, to help corroborate or disprove
information that you're receiving.

(PCR 1224-25). Warner explained that counsel would need to try to
obtain a history of what has happened in the famly, not just the
i ndi vi dual defendant's generation but several generations, in order
to develop a picture of the client. Wen other resources are
unavai | abl e, Warner expl ai ned, counsel nust go out and conduct an
adequat e investigation personally. To do so he expl ai ned, counsel
must conduct private interviews of relevant people (PCR 1226).
Specifically, Warner explained that private, separate and possibly
repeated interviews with famly nmenbers are particularly necessary
because:

. "you may have an abuser sitting in the same room
with an abused person and that information never
cones to light"

. "your first contact with themis nore introductory
and you're trying to devel op sone trust that they
woul d come out and be forthcom ng with you about a
ot of the history of the famly"

. "a lot of what has happened in the [client's] life
happened in their [the fam |y nenber's] lives" so
repeated interviews are necessary to be sure the
i nvestigation is thorough.

(PCR 1226). Warner al so expl ai ned how counsel shoul d assi st
experts retained in a capital penalty phase (PCR 1227). Having
reviewed the CGorby case, Warner agreed that neither Goff nor any

ot her psychol ogi cal expert ever linked Gorby's |ife or nental
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conditions to either statutory or non-statutory mtigation.
Moreover, Warner testified that it was unreasonable for Komarek's
primary focus in penalty phase to sinply be "humani zation" to the
excl usion of non-statutory and statutory mitigation (PCR 1238-39).
In cases such as CGorby's, where 2 confidential nental health
experts were available, 1 presented in the guilt phase and 1
ot herwi se available to testify for the first time in the penalty
phase, the available statutory and non-statutory mtigation should
have been presented through the avail abl e expert (PCR 1239-41).

16. Dr. John Coff

Finally, collateral counsel called Dr. CGoff to testify
regarding his participation in the Gorby trial. Goff recalled
review ng the Weeling, W Virginia clinic report * and
i nterviewi ng Wanda Garri son over the phone (PCR 1191). Coff
recal | ed not having the Texas DOC nmedical records (PCR 1197).°%

CGoff's recollection was that trial counsel never asked himto
prepare for the penalty phase or to consider the applicability of
his findings to penalty phase issues (PCR 1192; 1213). Coff
believed that while his testinmony in the guilt phase regarding
testing procedures and di agnosis woul d not have been different (PCR
1210), his testinony woul d neverthel ess have been nore effective in

penal ty phase (PCR 1194), because he coul d have testified that

Trial counsel apparently provided this report to Goff but
not to Warriner (State Ex. 1 at 9).

Trial counsel apparently provided these records to
Warriner but not to Goff (Def. Ex. 17, Tab 28).
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CGorby's substantial nental defect woul d have influenced his conduct
and ability to conformhis behavior to the dictates of the |law (PCR

1194-95). Coff testified that he could have given an opinion, had

he been called to testify in the penalty phase, that both nental

health statutory mitigating factors applied (PCR 1196). Moreover,

Gof f woul d not have recommended anot her skull X-ray had he been
provided the report of the X-ray performed by Texas DOC (PCR 1197).
CGoff found the information provided in post-conviction by Gorby's
father to be particularly hel pful, corroborative of Gorby's history
and condition, and nore detailed than the information provided by
Wanda Garrison (PCR 1199; 1206).

SUWARY OF THE ARGUMENT

1. The trial court erred in denying Gorby's ineffective

assi stance of penalty phase counsel claim Corby has been denied a
full adversarial testing and his rights under the Sixth, Ei ghth and
Fourteenth Anendnents to the Constitution and correspondi ng Fl orida
| aw. Counsel conducted an unreasonabl e investigation. Counsel

del ayed his investigation until too |ate before trial. Counsel
unreasonably interviewed Gorby's famly in a group. Counsel
unreasonably never interviewed Gorby's father. Counsel thus had no
information to provide his penalty phase expert Cell Warriner or a
brai n damage expert. |If the jury had heard from Warriner and a

fully informed brain injury expert, the jury would have consi dered
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i mportant statutory and non-statutory mtigation and there is a
reasonabl e probability of a different outcone.
2. Corby did not receive conpetent assistance froma nental

heal th expert as he was entitled to under Ake v. Cklahoma in

violation of his Fifth, Sixth, Ei ghth, and Fourteenth Anendnent
rights. Counsel's failure to ensure that Gorby received such
mental health assistance froma fully-informed qualified expert was
prejudi cial deficient performance.

3. The trial court erred in denying Gorby's clains that
counsel rendered ineffective assistance or the State viol ated Brady

v. Maryland and/or Gglio v. United states. The trial court fail ed

to conduct a cumul ative analysis of Gorby's Brady and ineffective
assi stance of counsel clains. Corby was deni ed an adversari al
testing and his rights under the Sixth, Ei ghth and Fourteenth
Amendnments to the Constitution and corresponding Florida | aw
Because of unreasonabl e counsel performance or state non-

di scl osure, State w tnesses Jackson was not inpeached with evidence
he threatened not to testify unless the State net his demands,
Cal |l away was not inpeached with evidence he was psychotic, Sybers
was not inpeached with evidence he was under investigation by the
State for the murder of his wife, and Johnson was not inpeached
with evidence she was trained in blood spatter interpretation by a
fraud. As to State witnesses Allen Brown and Marissa Brown, Corby

was deni ed counsel and the right to cross-exam ne.
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4. The | ower court erred in sumarily denying neritorious
i neffective assi stance of counsel clains and as a result, Gorby has
been denied his rights under the Sixth, Ei ghth and Fourteenth
Amendnments to the Constitution and corresponding Florida | aw

5. CGorby was denied a full and fair evidentiary hearing,
his rights to due process and equal protection under the Fourteenth
Amendment and his rights under the Fifth, Sixth and Ei ghth
Amendments and corresponding Florida law. This State action
i npeded CGorby's ability to fully develop the facts supporting his
clainms for relief.

6. Cor by was denied access to public records and thereby
denied his rights under FI. Stat. ch. 119 and his rights to due
process and equal protection under the Fourteenth Anendnent as well
as his rights under the Fifth, Sixth and Ei ghth Amendnents and
corresponding Florida law. This State action inpeded Gorby's
ability to fully develop the facts supporting his clains for
relief.

ARGUMENT |

THE TRI AL COURT ERRED | N DENYlI NG GORBY' S

| NEFFECTI VE ASS|I STANCE OF PENALTY PHASE
COUNSEL CLAIM  GORBY HAS BEEN DENIED A FULL
ADVERSARI AL TESTI NG AND H S Rl GHTS UNDER THE
SI XTH, EI GHTH AND FOURTEENTH AMENDMVENTS TO THE
UNI TED STATES CONSTI TUTI ON AND CORRESPONDI NG
FLORI DA LAW

Strickland v. WAshington, 466 U S. 668 (1984), states counsel

has a "duty to bring to bear such skill and know edge as wil |

render the trial a reliable adversarial testing process.” 1d. at
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688. Strickland requires a defendant to denmonstrate: 1)
unreasonabl e attorney performance and 2) prejudice. |In the penalty
phase of a capital trial, "[T]he basic concerns of counsel

are to neutralize the aggravating circunstances advanced by the

state, and to present mtigating evidence." Starr v. Lockhart, 23

F.3d 1280, 1285 (8th Cr. 1994). |In Corby's case, counsel failed
to undertake the necessary investigation and preparation to do
either. This claimwas denied after an evidentiary hearing. In
denying this claim the circuit court made the follow ng findi ngs:

9. As to claim XVl, defendant alleges that counsel
failed to provide the sentencing jury with information
on the defendant's chil dhood, early devel opnent al
environment or with psychol ogi cal testinony in
mtigation that considered these factors. The record
clearly refutes this allegation. (See Trial Transcript,
pp. 1762-1788). Counsel testified that he travelled to
West Virginia in search of defendant's rel atives
however, defendant's father was uncooperative and as a
trial tactic, counsel determ ned not to present the
defendant's father's testinony. However, defendant's
not her _and both adult sisters did testify at trial about
hi s chil dhood and background. The def endant conpl ai ns
that his attorney should not have interviewed his famly
nenbers as a group. One sister testified at the
evidentiary hearing about their nother's prom scuity,
whi ch occurred after the defendant had noved fromthe
hone and about which he was ignorant or could have
infornmed his attorney. The attorney |left his business
cards with famly nenbers who coul d have contacted him
if they had wished to do so. Mreover, the record shows
that Dr. CGoff, who testified for the defense, was given
the opportunity to famliarize hinself with the

def endant' s chil dhood, background and history in Wst
Virginia prior to trial.

(See Trial Transcript, p. 1433).

(PCR 676) (enphasi s added). This Court rnust perform an i ndependent
de novo review of the m xed questions of |law and fact presented in

Corby's ineffective assistance of counsel clains giving deference

68



only to factual findings supported by conpetent substantial

evidence. Stephens v. State, 24 Fla. L. Wekly S554 (Nov. 24,

1999). This Court stated:
I neffectiveness is not a question of "basic, primary, or
historical fact." Rather, |ike the question whether
multiple representation in a particular case gave rise
to a conflict of interest, it is a m xed question of |aw
and fact.
Id. As will be discussed below, the findings are either of
exceptionally limted rel evance and therefore do not provide a
basis for denying relief or are not supported by conpetent
substanti al evi dence.
A COUNSEL' S FAI LURE TO CONDUCT A REASONABLE | NVESTI GATI ON.
"An attorney has a duty to conduct a reasonable
i nvestigation, including an investigation of the defendant's
background, for possible mtigating evidence." Porter v.
Singletary, 14 F.3d 554, 557 (11th Gr. 1994). Failure to

interview famly menbers is indicative of ineffective assistance of

counsel. See, e.qg., Wllians v. Head, 185 F. 3d 1223, 1247 (11th

Cr. 1999)(J. Barkett dissenting)(noting that besides the client,

the family is the npst inportant source to | ook for rel evant

information); Baxter v. Thomas, 45 F.3d 1501, 1513 (11th Grr.

1995); Blanco v. Singletary, 943 F.2d 1477, 1501-02 (11th Grr.

1991); Harris v. Dugger, 874 F.2d 756, 763 (11th G r. 1989);

El | edge v. Dugger, 823 F.2d 1439, 1445 (11th Gr. 1987)(fi ndi ng

counsel's investigation unreasonabl e where counsel was aware of

defendant's difficult childhood, but "did not even interrogate [the
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defendant’'s] fam |y nenbers to ascertain the veracity of the
account or their willingness to testify”"). Counsel nust reasonably
inquire and foll owp on the information counsel already has.

Jackson v. Herring, 42 F.3d 1350, 1367 (11th Cr. 1995) (fi nding

investigation into mtigating evidence unreasonabl e where counsel
"had a small anount of mitigating evidence regarding [the
def endant’'s] history, but ... inexplicably failed to follow up with

further interviews or investigation"); Cunninghamyv. Zant, 928 F.2d

1006, 1018 (11th Cr. 1991); Mddleton v. Dugger, 849 F.2d 491,

493-94 (11th Gr. 1988). Failure to investigate and present

m tigating evidence cannot possibly be tactical where counsel is
unaware of the evidence. The case of having the information and
deciding not to present it is different fromneglecting to gather

relevant information in the first place. See, WIlians, 185 F. 3d

at 1249; Jackson, 42 F.3d at 1368 ("[A] | egal decision to forgo a
mtigation presentation cannot be reasonable if it is unsupported
by sufficient investigation.").

Justice Barkett further explained in Wllians that:

If the decision was a tactical one, it will usually be
uphel d, since counsel's tactical choice to introduce

| ess than all available mtigating evidence is presuned
effective. See Jackson v. Herring, 42 F.3d 1350, 1366
(11th Gr. 1995). "Nonetheless, the nere incantation of
"strategy' does not insulate attorney behavior from
review, an attorney nust have chosen not to present
mtigating evidence after having investigated the

def endant's background, and that choice nust have been
reasonabl e under the circunstances.” Stevens v. Zant,
968 F.2d 1076, 1083 (11th G r. 1992); see also Horton v.
Zant, 941 F.2d 1449, 1462 (11th Gr. 1991) ("[Qur case
law rejects the notion that a 'strategic' decision can
be reasonabl e when the attorney has failed to
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i nvestigate his options and nmake a reasonabl e choi ce
bet ween them ") .

WIllians, 185 F.3d at 1249 fn 13. Moreover, no tactical notive can

be ascribed to om ssions based on | ack of know edge, see Nero v.

Bl ackburn, 597 F.2d 991 (5th Cr. 1979), or on the failure to

properly investigate and prepare. Kimelnman v. Mrrison, 477 U S.
365 (1986).

The circuit court found that "counsel testified that he
travelled to West Virginia in search of defendant's relatives," and
that while Gorby alleges that counsel should not have interviewed
his famly as a group, counsel "left his business cards with famly
nmenbers who coul d have contacted himif they had wi shed to do so."
These findings are neither meaningfully relevant to the clai mnor
supported by conpetent substantial evidence. Counsel was appointed
in Nov. of 1990 (R 1883) and the record reflects that he | earned as
early as April 8 that the investigator appointed to assist himin
t he penalty phase woul d be unabl e to conduct any investigation in
time for trial (Def. Ex. 16). Counsel did not request co-counsel
or obtain the assistance of an alternative investigator, and failed
to take the rudinentary step of interviewing Qen's famly until
the nonth of trial. Wen he finally nmet the famly, he failed to
observe reasonabl e investigative procedure by interview ng them as
a group.

The record reflects that in a private phone conversation with
counsel's secretary, Wlna offered additional information: She

said A en had severe chil dhood headaches, there were ladies in town
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with relevant information counsel could talk to, and that she would
try to think about other people counsel "m ght want to talk to"
(Def. Ex. 13). Counsel had no tactic for failing to take Wl nma up
on her offer or provide the headache evidence to either of his
experts. No tactic would have been reasonabl e under the
circunstances. The circuit court's finding that the famly could

have contacted counsel if they wanted to is irrelevant and avoi ds

the issue: it is counsel's duty to investigate mtigation. It is
not reasonable for counsel to rely on famly nenbers to know what
information is mtigating and to volunteer to divulge often
traumati c, painful nmenories wthout the guiding hand of counsel.

The fam |y, trial counsel's own confidential penalty phase
expert, and a reputable crimnal |aw expert all testified that it
was unwor kabl e, inappropriate and/ or unreasonable for counsel to
conduct a group interview of Aen's famly. Each sister testified
that they were ill at ease with the neeting and censored thensel ves
to keep the peace. Counsel failed to perform his independent
obligation to conduct a reasonabl e investigation.

The circuit court found that Gorby's father was "uncooperative
and as a trial tactic, counsel determ ned not to present the
defendant's father's testinony” (PCR 676). These findings are
nei t her dispositive of, nor material to, CGorby's ineffective
assi stance of counsel claim Mreover, the findings are not

supported by conpetent substantial evidence.
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Trial counsel testified that he spoke to Aen's father on the
t el ephone (PCR 998-900) and fromthat glinpse "nmade a tactical,
strategi c decision,” that he "did not feel [Ernie] would be a good
witness,” and an assessnent that Ernie did not want to be hel pful
(PCR 1032). Ernie candidly did not renenber neeting Komarek. Wat
he renmenbered was that CCR investigator R ck Hayes came to his honme
(Def. Ex. 24 at 48). The record is unrebutted that: 1) Ernie never
spoke to any defense expert but would have if asked, and 2) if
counsel had come to his house to see him Ernie would have shared
what he later shared with CCR investigator R ck Hayes and
collateral counsel (id. at 54). The circuit court's finding that
Erni e was uncooperative with trial counsel is not supported by the
record. Mreover to the extent that trial counsel |earned nothing
about what cooperation Ernie was willing to provide, trial counsel
acted unreasonably. A brief telephonic interview with a hearing-
i mpai red parent of a brain danaged defendant facing a capital crine
is not reasonable investigation. Counsel was in W Virginia but
did neet his client's father. Counsel failed to discover Ernie's
substantial hearing loss and thus failed to take neasures to
overcome this comunication barrier. Various neans were avail abl e
to trial counsel to comunicate with Ernie Gorby and obtain the
val uabl e information he was willing to provide. Such is the job of
counsel. In post-conviction, after thorough interviews and with
t he assi stance of a high-volune tel ephone, the State was able to

attend Ernie CGorby's deposition and ask questions while collateral
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counsel sat in Ernie Gorby's honme sitting imedi ately beside himto
ensure he heard (PCS 72). Available to trial counsel to
accommodate Ernie's hearing | oss was the option of facilitating a
hi gh-vol une tel ephone interview of Ernie by Drs. Warriner and Coff,
of obtaining his testinony by perpetuation as collateral counsel
did, or of sinply obtaining a declaration or sworn affidavit for
consideration by Warriner and Goff and the sentencing court. None
of these options occurred to trial counsel because counsel had
failed to conduct a reasonable interview and thus was ignorant of
what his client's father had to offer. It could not have been a
“"trial tactic ... not to present the defendant's father's
testinony," (PCR 676) because trial counsel never detern ned what
the defendant's father's testinmony woul d have been.

The circuit court's finding that "Dr. Goff, who testified for
t he defense, was given the opportunity to famliarize hinself with
t he defendant's chil dhood, background and history in West Virginia

prior to trial," is also neither material nor supported by
conpetent substantial evidence (PCR 676). Trial counsel's own
recoll ection was that the only informati on he had and shared with
CGof f and Warriner was that O en had been in the autonobile accident
(PCR 999). Coff added that he woul d not have wasted counsel's tine
recommendi ng a skull X-ray to look for a "plate" in Aden's head had

he been provided the Texas DOC reports (PCR 1197). The record is

unrebutted that Goff was provided only psychiatric records, sone
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ot her docunents, and an opportunity to speak on the tel ephone with
Wanda about the autonobile accident (PCR 1433).

O profound inportance, yet also conpletely overl ooked by the
circuit court, is the unrebutted evidence that trial counsel never
di scussed nental health mtigation or penalty phase issues with
Goff or Warriner (PCR 996-97; 1192; 1213).

The record is unrebutted that the information provided by
CGorby's father woul d have been particularly hel pful to Goff because
it corroborated Gorby's history and condition and provided
important details that Wanda failed to disclose (PCR 1199; 1206).

Counsel 's adm ssion that his investigation was inadequate is
al so unrebutted. Trial counsel testified he needed "[a]nother six
nont hs and investigator"” to investigate the case "the way it shoul d
have been done" (PCR 1062-63). Thus counsel had no strategic
reason for the way in which he conducted his penalty phase
i nvestigation, no strategic reason for not giving information he
did have to Warriner®, his penalty phase expert (PCR 1012; 1065),
and no strategic reason for giving Goff docunents he failed to give
Warriner and Warriner docunents he failed to give Goff. The trial
court conpletely disregarded Warriner's unrebutted testinony that
he was never provided the 1962 psychiatric report or famly

background i nformati on.

For exanple, trial counsel testified he knew Gorby began
drinking at age 8 or 10 but did not tell Warriner or Goff (PCR
1002- 04) .
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When viewed in light of counsel's testinony that he felt the
out comre of the guilt phase was a foregone concl usion (PCR 966; 977;
981; 983), believed the nurder was an inpulsive act that utilized a
weapon of opportunity (PCR 1015), and had never previously
conducted a penalty phase (PCR 1000), it is clear that counsel
acted unreasonably. Gven his assessnment of the strength of the
State's case, his own | ack of prior experience, the court's
repeated denials of his requests for continuance, and the
unavail ability of his court-appointed investigator, it was
i ncunbent upon himto conduct an adequate investigation. In the
alternative, counsel was rendered ineffective by the court's deni al
of his requests for continuance. ®®

The issue of whether counsel rendered deficient performance is
a mxed issue of |law and fact to be reviewed de novo by this court.
Because the circuit court's factual findings are either irrelevant,
not dispositive, or not supported by the record, the findings are
entitled to little weight and/or deference in this Court's review.
B. REASONABLE PROBABI LI TY OF A DI FFERENT QUTCOVE.

Prejudice, in the context of penalty phase errors, is shown
where, absent the errors, there is a reasonable probability that
t he bal ance of aggravating and mitigating circunstances woul d have

been different or that the deficiencies substantially inpair

6The Court should note that the facts in this record were
unavai l abl e on direct appeal when the Court held that Judge
Sirnmons' denial of the continuance nptions was not an abuse of
di scretion.
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confidence in the outcone of the proceedings. Strickland, 466 U.S.
at 695. Had counsel discovered and presented the avail able
mtigating circunstances, there is nore than a reasonabl e
probability that 3 additional jurors would have voted for life and
t hat the bal ance of aggravating and mtigating circunstances woul d
have been different. Gorby has shown that "[the] death sentence
resulted froma breakdown in the adversary process that renders the
result unreliable.” Strickland, 466 U S. at 687.

At the penalty phase trial counsel presented: 1) den's nother
Wanda, who testified she had 4 children and was froma small poor
town in West Virginia, that Aen was different after the car
accident, that Aden's father was hot tenpered and drank a | ot; that
t hey divorced when Aen was 6 or 7; that when Aen went to live
with Ernie, he would beat Aen; that Aen had an ex-wife and 2
children and was hinself an al coholic; and that when Oen's sisters
were the accidental victins of a police shooting, den was
hysterical; 2) Oen's sister Garnet Butcher, who testified that
when her husband had heart surgery, Oen was a huge help to her and
he loves his famly; and 3) Oen's sister Mary Jane Cain, who
descri bed the shooting incident she experienced and how the bull et
went first through her sister Wlnma and then into her lung; that
A en was upset over the shooting; that Aen's children | ove him
and that A en was very upset that his children's nother was on
drugs and had m streated his son Billy by burning himw th

cigarettes (R 1764-91).
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At the evidentiary hearing, collateral counsel presented
unrebutted evidence of statutory mtigation and substantial non-
statutory mtigation which was never considered by the jury. Three
nental health experts, Drs. Crown, Warriner and CGoff testified that
Corby: 1) lacked the capacity to appreciate the crimnality of his
conduct, and 2) acted under the influence of extreme nental or
enotional disturbance. 1In sentencing Gorby to death, the trial
court specifically found that these mtigators were not established
because counsel had failed to present evidence to support them (R
2625- 26) .

Through fam ly and expert w tnesses, collateral counsel also
present ed abundant evi dence of non-statutory mitigation:

1) extrene negl ect and abandonnent

2) verbal and enotional abuse, extreme derision and

mani pul ati on by parents and other adults

3) prior psychiatric treatnment

4) extrenely early onset al cohol abuse by parental

encour agenent

5) subst ance abuse

6) exposure to inappropriate sexual behavi or

7) exposure to aggression, violence and physical abuse

8) exposure to nmultiple care-givers who were actively

al coholic
9) exposure to care-givers who were unstable, nmentally ill,

or cruel

78



10) exposure in utero to al cohol

11) brain damage and detail ed accounts of inpaired behavior

12) poverty

13) possible sexual nolestation and/or rape

14) substantial assistance to the State of Pennsylvani a

resulting in a conviction®.

The circuit court's only factual finding was that Gorby's
"nother's promiscuity, [] occurred after [he] noved fromthe hone
and about which he was ignorant.” This finding is wholly
unsupported by the record and not nmaterial to the claim

ARGUMENT |1

GORBY DI D NOI' RECEI VE COVPETENT ASSI STANCE
FROM A MENTAL HEALTH EXPERT AS HE WAS ENTI TLED
TO UNDER AKE V. OKLAHOVA IN VI OLATION OF HI' S
FI FTH, SI XTH, ElI GATH, AND FOURTEENTH AMENDVENT
Rl GHTS.

A crimnal defendant is entitled to expert psychiatric

assi stance when his nental state is relevant to guilt or

sentencing. Ake v. Oklahoma, 470 U.S. 68 (1985). There exists a
"particularly critical interrelation between expert psychiatric
assi stance and mninmally effective representati on of counsel.”

United States v. Fessel, 531 F.2d 1275, 1279 (5th Cr. 1976).

Counsel has a duty to conduct proper investigation into a client's
nment al heal th background and to assure that the client is not

deni ed a professional and professionally conducted nental health

evaluation. See Mauldin v. Wainwight, 723 F.2d 799 (11th Grr.

57( See PCR 1365).
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1984). "The failure of defense counsel to seek such assistance
when the need is apparent deprives an accused of adequate
representation in violation of his sixth anendment right to

counsel ." Proffitt v. United States, 582 U.S. 854, 857 (4th Cr.

1978). Trial counsel's failure to ensure the assistance of a
conpetent qualified nental health expert to assist in establishing
mtigating circunstances and rebutting aggravation deprived the
jury and sentencing judge of an accurate account of Aen's
background and nental inpairnments, denied Gorby the adversari al
testing to which he was entitled, and constituted deficient

per f or mance.

Both statutory and nonstatutory mitigation was avail abl e based
on CGorby's nental condition. Gorby was not provided with
assi stance froma fully-inforned confidential nmental health expert.
Wt hout such assistance, critical information was not presented to
the judge and jury. Counsel's failure to ensure that Corby
recei ved such nental health assistance froma fully-inforned
gual i fied expert was prejudicial deficient perfornance.

This claimwas denied after an evidentiary hearing. In
denying this claim the circuit court found that Drs. Annis and
McCl aren were provided to assist the defense (PCR 676-77). This
finding is clearly erroneous. Annis and McC aren were court -
appoi nt ed conpetency experts, not confidential defense experts.
Counsel never requested a defense expert for conpetency, but did

request an expert to assist with penalty phase. |In part as a



result of the findings of the court-appointed conpetency experts,
counsel then requested an expert to assist with the issue of brain
damage. Thus Annis and Mcd aren were not provided "to assist the
def ense. "

The circuit court found that Goff and Crown "woul d offer the
sane di agnosi s which was presented to the jury and the judge in
1991." This finding is also clearly erroneous and irrelevant. No
expert at trial ever explained how the brain damage and substance
abuse di agnosis constituted statutory mtigation. Trial counsel
never sought assistance with statutory mtigation. Thus CGorby was
not provi ded an adequate nental health evaluation for penalty phase
i ssues.

The circuit court further found that "[e]ven though Dr. GCoff
did not testify during the penalty phase, counsel asserted that Dr.
Coff's testinmony in the guilt phase did establish mitigation.
Therefore, even if Dr. Goff had testified during the penalty phase
that testinony woul d have resulted in the sane findings thus, there
is no reasonabl e probability of a different result.” This finding
is also clearly erroneous, not supported by the record and
irrel evant.

Finally, the circuit court found that "the defense experts
opi ned that due to the defendant's brain damage, he woul d have
acted inmpul sively yet, the evidence shows that he thought out and
took the tine to wite a note which was neant to divert anyone from

di scovering the victims body. The Court finds that such behavi or
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was not inmpulsive but rather intentional." This finding is clearly
erroneous, not supported by the record and irrelevant. There is no
evi dence regardi ng when the note was witten. Assuning the note
was witten after the homicide, it cannot rebut the evidence
presented of CGorby's inpaired nental state at the time of the
homi ci de and therefore has no rel evance to issues of penalty phase
statutory mtigation. Mreover, even the State's nental health
expert testified that the note had no psychol ogi cal rel evance
because there is no evidence when it was witten (PCR 1340).

ARGUMENT |11

THE TRI AL COURT ERRED | N DENYlI NG GORBY' S
CLAI M5 THAT COUNSEL RENDERED | NEFFECTI VE
ASSI STANCE OR THE STATE VI OLATED BRADY v.
MARYLAND ANDY OR G GLIO V. UNITED STATES. THE
TRI AL COURT FAI LED TO CONDUCT A CUMJLATI VE
ANALYSI S OF GORBY' S BRADY AND | NEFFECTI VE
ASSI STANCE OF COUNSEL CLAI MS.  GORBY WAS
DENI ED AN ADVERSARI AL TESTI NG AND H' S RI GHTS
UNDER THE SI XTH, EI GHTH AND FOURTEENTH
AMENDVENTS TO THE UNI TED STATES CONSTI TUTI ON
AND CORRESPONDI NG FLORI DA LAW

In order to ensure that an adversarial testing, and hence a
fair trial, occurs, certain obligations are inposed upon both the

prosecut or and defense counsel. United States v. Bagley, 473 U S.

667, 674 (1985)(quoting Brady v. Maryland, 373 U S. 83, 87 (1963));

Strickland v. Washington, 466 U.S. 668, 688 (1984). The Strickl and
formul ation for determ nati on of whether deficient counsel

performance is prejudicial is the sane as the Brady/Bagl ey

formul ation for determ nati on of whether state non-di scl osure of

excul patory information is material. Bagley, 473 U S. at 682. The
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materiality/ prejudice aspect is determ ned by asking whether there
is a reasonable possibility, defined as a probability sufficient to
underm ne confidence in the outcone, that the outcone of the
proceedi ngs woul d have been different in the absence of either
counsel inconpetence or prosecutorial failure to disclose. 1d. As

explained in Kyles v. Witley, 514 U S. 415 (1995), «courts are

required to evaluate materiality cumul atively and coll ectively, not

itemby item Kyles, 514 U S. 415, 436; Young v. State, 739 So.

2d 553 (Fla. 1999). Thus, where rel evant evi dence does not reach
the jury either as a result of the State's failure to disclose or
def ense counsel's failure to discover, relief is warranted where
cunul ative consideration of all of the evidence which did not reach
the jury underm nes confidence in the result of the trial.

Moreover, in a capital case, sentencing relief may be warranted
where confidence is undermined in the result of the sentencing
proceedi ngs, even if confidence remains as to the guilt

determ nation. Young v. State, 738 So. 2d 553 (Fla. 1999); Garcia

v. State, 622 So. 2d 1325 (Fla. 1993). The trial court erred in
denying these clains and in failing to conduct the cumul ative
anal ysi s required by Kyl es.

A THE JURY NEVER KNEW KEY STATE W TNESS, ROBERT JACKSON
THREATENED NOT TO TESTI FY UNLESS THE STATE MET DEMANDS

Jackson's threat was communicated in a letter he wote Asst.
State Attorney Meadows over a week before trial:

M. Meadows:
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After talking with the Cal houn County Sheriff Roy
Snead concerning ny distrust of the Bay County Sheriff's
department - he had advised nme to wite to you on
several matters.

Because | amthe |l one trustee here who is all owed
to live apart fromall others & go where | wi sh - plus
the fact that 1've only 68 days left to do, I am asking
for respect fromyour office on this matter.

"Il be forced - against ny belief - to testify at
the trial - but if I amchained in any manner | wll
certainly become an unwanted witness. |'mcomng of ny
own free will so please - no chains - cuffs of the |iKke.

Al so, Sheriff Snead suggested that | ask - for ny
safely - to be housed away from Bay County and any CCA
jail or annex in that county.

That | be allowed to have with nme all itens | have
here and feel that | need with nme while there such as
books, pens, pencils, glasses - paper.

That at no tine shall | appear in any form of
clothing other that (sic) civilian.

Very Respectfully
Rober t
(Def. Ex. 4)(enphasis in original).

The State violated Gorby's due process rights when it
suppressed information that a key w tness, Robert Jackson,
threatened that the State would be unhappy with his testinmony if it
ignored his demands. The State was obligated to disclose this
critical inpeachnment evidence.

This claimwas denied after an evidentiary hearing. In
denying this claim the circuit court made the follow ng findings:

4. CaimWViii(c) involves a letter received by
the State from Robert Jackson. The defendant all eges
that M. Jackson surreptitiously tried to nake a deal
wth the State to not alter his testinony if certain
"conditions" were net. In aletter to the State, M.
Jackson requested that he not be chained or be presented
wearing jail clothes in front of the jury, that he be
held safely in the Bay County Jail for his protection
and that he be allowed to bring his personal itens with
him The Court finds that these requests are not
extraordi nary and do not evidence that a deal was nmde.
Therefore, this allegation is without nerit.
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(PCR 676). These findings are neither material nor supported by
conpetent substantial evidence. Gorby's allegation was that
Jackson told the State he was willing to alter his testinony and
this information shoul d have been disclosed. That the letter was
from Robert Jackson to the State and was received pre-trial and
never discl osed was established and unrebutted. Defense counsel
woul d have used the letter to i npeach Jackson® (PCR 955). Gorby's
allegation that the State knew Jackson was ready and willing to
change his testinony when they put himon the stand was al so
establ i shed. Thus, CGorby established his Brady and G glio

al | egations.

The circuit court's perception that Gorby was all eging
"Jackson surreptitiously tried to make a deal with the State to not
alter his testinony if certain 'conditions' were met" is
erroneous®. Thus the circuit court's finding that Jackson's
requests "do not evidence that a deal was made," is irrelevant to
the claimpresented. Further, the circuit court's finding that
Jackson's "requests were not extraordinary" is clearly erroneous.
No evi dence was presented on this issue and the finding is wholly

unsupported by the record. G ven Jackson's prejudicial testinony,

%8Col | ateral counsel presented evidence that Jackson hinself
coul d not be | ocat ed.

°Gor by does not concede that a deal was not made, but has
never been able to | ocate Robert Jackson, never ascertained from
Jackson whet her an undi scl osed deal was made, or nade that
al | egati on.
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particularly his testinmony that Gorby attacked him at a mni num
penal ty phase relief is warranted.

B. THE JURY WAS NEVER | NFORMED THAT A KEY STATE W TNESS, CLEO
CALLOMAY, WAS PSYCHOTI C

CGorby was deni ed an adversarial testing because the jury never
knew Cal |l oway was a psychotic inmate of a Texas prison for the
mentally ill who was undi agnosed and untreated at the time he was
subjected to the admttedly unnecessarily suggestive line-up and at
the time he allegedly purchased Raborn's car from Gorby. In
Cal | oway' s 1990-91 Texas DOC dinic Notes® the evidence of his
condition is abundant:

- heari ng voi ces (1/15/91)

- voi ces tell himwhat he should and should not do
(1/27/91).

- increasing difficulty due in part to auditory
hal  uci nations, referred to psychiatrist (2/15/91).

- prescri bed Hal dol for voices (2/21/91).

- prescri bed Hal dol and Cogentin because apparently not
previously given as ordered (3/1/91).

- i ncrease Hal dol (3/11/91).

- still conplaining of voices and taking commands from
voi ces (3/18/91).

- not responding to treatnment (4/1/91).

- i ncrease neds, followup 3 nonths (4/8/91).

- medi cati on renewed (5/6/91).

- Hal dol at 30 ng.; Cogentin increased to 2 ng. (5/16/91).

- finally reports fewer hallucinations (5/17/91).

- meds renewed (6/4/91).

- return to Texas (7/30/91).

Calloway testified that before he was arrested in Houston he
had never seen a doctor for his auditory and visual hallucinations,
whi ch he had experienced since age 17 (Def. Ex. B at 5). Before

his arrest, he used drugs and al cohol to "treat" his

Def . Ex. 1.
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hal | uci nati ons. He thought he was on Thorazine, Mellaril, Cogentin
and Hal dol when Meadows and Komarek deposed himat Ellis Unit Two
in Huntsville, Texas. 1d. at 6-7. He admtted to still having
mental problenms at the time of trial. [d. at 9.

Trial counsel testified that the information in Calloway's
medi cal records, including that he reported having brain damage and
abusi ng drugs, woul d have been val uabl e (PCR 974).

Trial counsel admtted he conducted no background
investigation of Ceo Calloway (PCR 978). Counsel should have
di scovered that Calloway was an inmate of a Texas prison for the
mentally ill when he went to depose Calloway. Counsel should have
asked Cal | oway about his nental status®. Counsel should have
requested to see Calloway's records fromEIlis Unit Two and Bay
County Jail records®,

This claimwas denied after an evidentiary hearing. In
denying this claim the circuit court made the follow ng findings:

6. As to claimViiI(e), the record reflects that

M. Callaway (sic) testified under oath that he

under stood the questions that were presented to hi mand

furthernore, he stated that he testified truthfully.

(See Deposition of Ceo Callaway).

(PCR 676). These findings are neither relevant to the claimnor

supported by conpetent substantial evidence. Gorby's allegation

was that the jury did not hear this material inpeachnment evidence

61Cal | oway woul d have reveal ed the information if asked
(Def. Ex. B at 11).

52The jail in Panama City was aware of Calloway's condition
because he told themto get his nedication (Def. Ex. at 10-11).
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because either counsel was ineffective for failing to discover it
or the State suppressed it. The jury was denied the opportunity to
judge Calloway's credibility in light of his nental state and

medi cal status. Thus the circuit court's fact finding that

Call oway stated he told the truth is irrelevant to the issue of
whet her the jury had all the information necessary to evaluate his
testinony. G ven Calloway's prejudicial testinmony, at a m nimm
penalty phase relief is warranted.

C THE JURY WAS NEVER | NFORVED THAT JAN JOHNSON S BLOOD SPATTER
EXPERTI SE WAS PREDI CATED UPON BOGUS TRAINING  THE STATE
KNOW NGLY BOLSTERED JOHNSON BY VOUCH NG FOR JUDI TH BUNKER' S
EXPERTI SE AND CREDI BI LI TY.

Johnson told Gorby's jury that her training consisted of
Judi th Bunker's Bl oodstain Pattern School and "the FDLE training
program whi ch consi sted of over a thousand hours of research and
i ndependent study within our departnment” (R 1285).°% Unknown to the
jury was that Bunker was actually classified as a secretary at the
Medi cal Examiner's O fice from Nov. 30, 1970 through June 2, 1974;
never had any occasion to performany crinme scene investigations or
devel op any expertise in perform ng blood stain pattern analysis
except through a State Attorney-sponsored general hom cide
i nvestigation semnar; was classified as a "Medi cal Exam ner's
Assistant” fromJuly 14, 1974-Sept. 27, 1981 but only from Dec. 6,

1981- April 30, 1982 was actually a "Technical Specialist;" and then

83The "over a thousand hours" Johnson clained refer to the
general FDLE training programfor crinme scene anal ysts, not over
a thousand hours of training in bloodstain anal ysis al one.
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only part-time. The jury never knew Bunker never graduated from
hi gh school, but swore on her enploynent application represented
ot herwi se. The jury never knew Bunker has made a habit of

bol stering her credentials as an expert through fal sehoods by
maki ng fal se statenents on her curriculumvitae such as she was
Herbert L. MacDonnel assistant and had attended a week course
conduct ed by MacDonnel. Bunker has she ever been MDonnel's
assistant in any capacity. The course spanned 3 days, not a week,
and did not render Bunker an "expert." Bunker's curriculumyvitae
is replete with nore fal se statements and m srepresentati ons than
reliable ones (Def. Ex. 3). Several State Attorney O fices across
the State of Florida have never consulted Bunker for any reason
(Def. Ex. 3). Simlarly, nost nmedical exam ners in the state
report that they have never utilized Bunker's services (Def. Ex.
3). It is Bunker, whose history is one of fal sehoods and
exaggeration regarding her qualifications, who trained Jan Johnson

in bl oodstain pattern analysis. The jury never heard the truth
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about Bunker.® Moreover, counsel was ineffective in failing to
i nvestigate and adequately voir dire Johnson's qualifications.

Li ke Bunker, Johnson was not qualified to give "expert"
opi nions regarding the position of the victimand his attacker
based on bl ood spatter evidence. Like Bunker, Johnson does not
have a coll ege degree in any subject, let alone a scientific field
of study. Prior to comng to FDLE in 1979, Johnson was a
fingerprint exam ner for the Federal Bureau of I|nvestigation (FBI)
(Def. Ex. 5). Johnson's duties for the FBI did not include blood
spatter analysis. Johnson began her career with FDLE as a
fingerprint identification technician. Her performance appraisals,
listing the training courses she has attended while with FDLE, |i st
everything froma Psychol ogical Profiling Seminar to Collection and
Preservati on of Conputer Evidence class, but nothing regarding
bl ood spatter analysis. Johnson's FDLE personnel file does not

reflect what, if any, specialized training Johnson has had in bl ood

84n 1974, the Ninth Crcuit Medical Examner's office paid
Bunker to attend a brief workshop on bl oodstain pattern anal ysis
gi ven by Herbert MacDonnel in Birm ngham Al abama, a wor kshop
whi ch offered only four hours of continuing education credit for
attendance. Upon her return to Ol ando, Bunker was pronoted to
Medi cal Exam ner's Assistant. Wth only mninmal experience,
Bunker imedi ately began instructing |ocal |aw enforcenent
personnel on the interpretation of bloodstain pattern evidence.
This instruction was sponsored by the Medical Examner's Ofice
and within the scope of Bunker's enploynment. Wth the inprimatur
of the Medical Examner's O fice, Bunker transformed herself from
a secretary into the Medical Examner's |eading authority and
expert on bl oodstain pattern evidence.
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spatter analysis. Yet Johnson's testinony "contributed
significantly" to the conviction of Corby.®

By association with Bunker's suspect nethods, Johnson's
credibility is substantially dimnished. By the tine of Gorby's
trial, the State knew Bunker's credentials and qualifications were
fal se, msleading, and unreliable. The State suppressed and/or
failed to correct the fact that its paid witness and agent,
Johnson, msled the jury regarding her qualifications. By telling
the jury that Johnson was trained by "the nother of bl oodstain

pattern analysis," the State vouched for Johnson's credibility and
credentials. Johnson's testinony went not only to trial issues but
al so to establish the aggravating circunstance of heinous,
atrocious or cruel. Thus the State was left with Sybers and
Johnson as their expert wtnesses in support of the heinous,

atroci ous or cruel aggravating circunstance.

To the extent that this inpeachnment evidence was avail abl e,
trial counsel's failure to discover and present it constituted
deficient performance. This deficient performance prejudi ced Gorby
in that Johnson's testinmony for the State went unrebutted. In
Correll, the Court held that the evidence that Bunker was not

properly qualified as a bl oodstain anal yst, and correspondingly

that she was not qualified to train FDLE agents |ike Johnson, was

8" can assure you that your professional deneanor and
expertise contributed significantly in the favorable results the
State was ultimately able to achieve at trial." Letter from
Assi stant State Attorney Steven D. Meadows to Jan Johnson, dated
Cct ober 21, 1991.
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not newl y discovered evidence because it was di scoverable at the
time of his 1986 trial. 1d. at 524.

This claimwas denied after an evidentiary hearing. In
denying this claim the circuit court made the follow ng findings:

8. As to daimXi1l, defendant alleges a Brady

violation with regard to Jan Johnson. The record shows

t hat anot her FDLE agent testified that Ms. Johnson's

findings were independently verified by him The Court

finds no presentation of fal se evidence by the State.
(PCR 676). This factual finding is immterial to the claim- that
the jury and judge were denied critical information necessary to
eval uate Johnson's testinony. Trial counsel would have inpeached
Johnson with this evidence had he discovered it. Gorby was denied

a full adversarial testing of Johnson's testinony.

D. THE JURY WAS NEVER | NFORMED THAT THE STATE' S MEDI CAL EXAM NER
DR SYBERS, WAS UNDER | NVESTI GATI ON FOR THE MJRDER OF H S W FE
AT THE TI ME OF TRI AL.

CGorby has shown, with the limted information avail able, that
the State had knowl edge of the investigation into Sybers
i nvol verent in his wife's death and failed to disclose that
information to defense counsel. The State called Sybers as its
witness, inplicitly vouching for his credibility, while Sybers was
under investigation for a capital felony, in violation of Gglio.
As a result, Sybers' conclusions stood unrebutted and uni npeached.
Confidence in the outconme is underm ned.

The State knew that Sybers was under suspicion for the mnurder
of his wife. Ms. Sybers died on May 30, 1991, just weeks before

Sybers testified. Defense counsel was entitled to cross-exan ne
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Sybers regarding the ongoing investigation of himby the State to
denonstrate his bias, prejudice, and notive for supplying testinony
hel pful to the State. To the extent that trial counsel knew or
shoul d have discovered and used this information, counsel was
ineffective. This claimwas denied after an evidentiary hearing.
In denying this claim the circuit court nade the foll ow ng

findi ngs:

3. As to claimVIlI(b), defendant alleges that counsel
failed to i npeach Dr. Sybers, the nedical exam ner.
During the evidentiary hearing, trial counsel testified
that in his opinion, not all of the testinony of Dr.
Sybers was harnful. He further testified that he used
portions of Dr. Sybers' testinony during his closing
argunment in the penalty phase. There was no evi dence
presented during the evidentiary hearing to materially
contradict Dr. Sybers' trial testinmony. An attorney's
trial tactics do not equate to ineffective assistance of
counsel. Ferqguson v. State, 593 So. 2d 508 (Fla. 1992).

(PCR 675) .

Counsel's failure to discover Sybers' substandard techni ques
al | oned Sybers' testinony to stand, unchal |l enged. ® Moreover,
counsel failed to either object to or exploit on cross-exam nation
the fact: 1) that Sybers had failed to go to the crinme scene yet
testified about it; 2) that Sybers reached his concl usi ons about
brain injuries to the victimw thout appropriate, thorough testing;
and that Sybers was not qualified to testify about bl ood stain

pattern interpretation. Because of counsel's failures in this

%To the extent that the State had know edge of these facts,
the State violated Brady, Bagley and G glio and Gorby is entitled
to a new trial and sentencing.
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regard, the jury was left free to believe Sybers' testinony.

Trial counsel testified that if he had understood that death
occurred in 1-5 seconds, that |oss of consciousness was w thin an
even shorter period of time, and that the victimcould not have
felt pain once unconscious, such information wuld have been
extrenely useful in the penalty phase (PCR 1369). Trial counsel
offered no strategic reason for his failure to request the
assi stance of an independent nedi cal exam ner and agreed "it would
have been useful to have sonebody el se say sonething different in
penal ty phase" (PCR 1370; 1372).

E. THE JURY WAS NEVER ALLOAED TO CONSI DER THE CREDI BI LI TY OF
ALLEN AND MARI SSA BROMN BECAUSE TRI AL COUNSEL AND THE COURT
FAI LED TO PROVI DE FOR A MEANI NGFUL CRCSS- EXAM NATI ON. GORBY
WAS DENI ED THE RI GHT TO COUNSEL.

Despite the obvious problens that could be foreseen in
preparing to cross-exam ne deaf w tnesses, trial counsel failed to
adequately prepare. Thus his cross-exam nation was extrenely
difficult for the interpreter to interpret. Corby was denied
effective cross-exam nation, and the right to counsel at trial.

United States v. Cronic, 466 U.S. 648 (1984).

F. CONCLUSI ON
For the reasons outlined above, confidence in the outcone of
CGorby's trial is underm ned. Counsel's performance and failure to

adequat el y investigate was unreasonabl e under Strickland v.

Washi ngton. There was no strategic reason for defense counsel's
actions. Counsel's performance was unreasonabl e and prejudicial .

Confidence in the outcone is underm ned. To the extent that the

94



State's actions, inactions, and nondi scl osures were the cause of
the jury not hearing critical inpeachnent evidence, confidence in
the outconme is also undermined. GCorby's jury was not provided the
information that was necessary to ensure a reliable adversari al
testing. This Court nust consider the cunulative effect of al

errors in Gorby's trial and penalty proceedings. Kyles v. Witley,

115 S. C. 1555 (1995); State v. Gunsby, 670 So. 2d 920 (Fl a.

1996); Ellis v. State, 622 So. 2d 991 (Fla. 1993); Taylor v. State,

640 So. 2d 1127 (1st DCA 1994). Trial counsel's description of the
cunul ative effect of the Brady evidence was on point when he

expl ained that it woul d have shown "what kind of shabby evi dence"
the State was bringing in: "nentally ill people, people who clained
expertise when they trained by sonebody who doesn't know what

they' re doing, witnesses fromjail who basically are receiving
favors or special treatnent,"” all of which would have had a
"psychol ogi cal effect” on the jury and which he could have used to
turn the State's case against them (PCR 975-76). Gorby shoul d be
granted a newtrial. At a mninmm Gorby should be granted penalty
phase relief.

ARGUMENT |V

THE LONER COURT ERRED | N SUMVARI LY DENYI NG
MVERI TORI QUS | NEFFECTI VE ASSI STANCE OF COUNSEL
CLAI M5 AND AS A RESULT, GORBY HAS BEEN DEN ED
H S R GHTS UNDER THE S| XTH, ElI GHTH AND
FOURTEENTH AMENDVENTS TO THE UNI TED STATES
CONSTI TUTI ON AND CORRESPONDI NG FLORI DA LAW

The | ower court erroneously sumrarily deni ed several clains.

Corby is entitled to an evidentiary hearing on each clai munless
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“"the notion and the files and records in the case conclusively show
that the prisoner is entitled to no relief." Fla. R Cim P.

3.850; Lenbn v. State, 498 So. 2d 923 (Fla. 1986). The files and

records in this case do not conclusively refute Gorby's

al l egations. Many of the summarily denied clains allege

i neffective assi stance of counsel, but were denied as procedurally
barred. These clains are properly raised under Rule 3.850.

Bl anco v. Winwight, 507 So. 2d 1377 (Fla. 1987).

A GORBY' S COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO OBJECT TO THE
GENERAL JURY QUALI FI CATI ON PROCCEDURE EMPLOYED BY BAY COUNTY.

Bay County's general jury qualification procedure is
unconstitutional: it is held outside the presence of both the
def endant and his attorney; the State participates in the
proceedi ng; and the proceeding is unrecorded. Wile it is true
that this Court has held that general jury qualification is not a
critical stage of the proceedings requiring presence of the
def endant, ®” that holding is not dispositive here due to the unique
ci rcunstances of CGorby's case.® Three facts distinguish M.

CGorby's case fromeach of the cases hol ding that the defendant's

S’Wight v. State, 688 So. 2d 298 (Fla. 1996); Bates v.
State, 24 Fla. L. Wekly $S471 (Fla. 1999).

%8Because no record was nade and all docunentation relating
to the jury pool was destroyed before M. Gorby's conviction
becanme final, precise details of the general jury qualification
proceedi ng cannot be known until an evidentiary hearing is
conducted. However, in Bates v. State, supra, the State Attorney
for the Fourteenth Judicial Crcuit admtted that the Crcuit
Court in Bay County has | ong engaged in the practice of allow ng
a state attorney to participate in general jury qualification
W t hout defense counsel present.
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presence is not required at general jury qualification: (1)
Nei t her Gorby nor his attorney was present during the proceeding;
(2) An assistant state attorney was present, objecting to the
rel ease of various venirepersons and not objecting to others; and
(3) No transcript exists fromwhich it can be ascertai ned whet her
the State's participation in the proceedi ng prejudi ced Gorby.
Corby is entitled to an evidentiary hearing. ®°

In every case in which this Court has held that the
def endant’'s presence is not required during general jury
gualification, the defendant's attorney was present to safeguard

his client's rights and/or a transcript was nmade. Bates v. State,

24 Fla. L. Weekly $471 (1999); Wight v. State, 688 So. 2d 298, 300

(Fla. 1996); Robinson v. State, 520 So. 2d 1, 3 (Fla. 1988); Reneta

v. State, 522 So. 2d 825, 827 (Fla. 1988). |In Gorby's case, his
attorney was not present during the proceedi ng, nor was the
proceedi ng transcribed. At the start of the week that Gorby's
trial occurred, prospective jurors for 3 trials were assenbl ed.
They were then voir dired by a Bay County judge outside the
presence of M. Gorby and his counsel. Certain prospective jurors
wer e excused, and the remai nder were dispatched to 3 courtroons in

which jury trials were schedul ed. The presiding judge had

%Gor by pl ed additional |egal argunent in support of this
claimin his sinultaneously filed State Habeas Petition. The
argunment cannot be presented here given the page Iimtations now
arbitrarily applied by this Court to capital post-conviction
col |l ateral defendants. Gorby incorporates the argunents in C aim
| of his State Habeas Petition by specific reference.
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unbridled latitude as to whomto excuse altogether, and as to which
panel nenbers were to be sent to which trial. Most troubling is
the fact that an assistant state attorney was present. Neither
Corby's counsel nor CGorby was present. This proceedi ng was
ostensibly for "jury qualification" purposes. Prospective jurors
were asked if they had a "hardshi p” that would interfere with their
ability to serve. Based on the individual response, the assistant
state attorney woul d object to disqualification for sone
veni repersons and not object to the rel ease of others. The court
woul d then decide if the venireperson should be disqualified after
considering that individual's response and the State's position.
This ex parte systemis an invitation for abuse by the State.
The State m ght object to the rel ease of persons perceived as
friendly to the State, while not objecting to the rel ease of
persons likely to be synpathetic to the defense. The State m ght
object to the rel ease of white venirepersons, while acquiescing in
the release of mnorities. O perhaps the state attorney objects
to the release of individuals suspected to be conservative
Republ i cans, while not objecting to the rel ease of persons known to
be liberal community activists. The result of this practice is

that the panel from which jurors are subsequently drawn is
i deologically slanted in favor of the prosecution, before voir dire
even begins.

B. GORBY' S COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO OBJECT TO THE
JURY | NSTRUCTI ON REGARDI NG EXPERT W TNESSES
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The deci sion of whether a particular witness is qualified as
an expert to present opinion testinmony on the subject at issue is

to be made by the trial judge alone. Ramrez v. State, 651 So. 2d

1164 (Fla. 1995) (citing Johnson v. State, 393 So. 2d 1069, 1072

(Fla. 1980), cert. denied, 454 U S. 882 (1981)). Yet, here, the

trial court instructed the jury on expert w tnesses as foll ows:

Expert witnesses are |ike other witnesses with one
exception. The law permts an expert witness to give an
opi nion. However, an expert's opinionis only reliable
when given on a subject about which you believe himto
be an expert. Like other w tnesses, you may believe or
di sbelieve all or any part of an expert's testinony.

(R 1709) (enphasis added). The instruction allows the jury to
accept or reject an expert's qualification in a field, a question
reserved for the court. Trial counsel's failure to object and
offer an alternative instruction correctly limting the jury's

di scretion regardi ng expert w tnesses was prejudicial.

C. GORBY' S COUNSEL WAS | NEFFECTI VE FOR CONCEDI NG AND FAI LI NG TO
CBJECT TO VAGUE AGGRAVATI NG FACTORS AND | NSTRUCTI ONS

The "pecuni ary gain" aggravating factor applies only where
pecuniary gain is shown to have been the primary notive for the

murder. Peek v. State, 395 So. 2d 492, 499 (Fla. 1981); Small v.

State, 533 So. 2d 1137, 1142 (Fla. 1988). Wthout this limtation,
the statute setting forth the "pecuniary gain" aggravating factor
is facially vague and overbroad. The jury in Gorby's case was
instructed to consider this factor (R 1825). Counsel conceded this
factor and failed to object to either the vague statutory | anguage

or vague jury instruction.
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The wei ght and gravity of the "under sentence of inprisonnent”
aggravator is dimnished if the defendant "did not break out of
prison but nerely wal ked away froma work-rel ease job." Songer v.
State, 544 So. 2d 1010 (Fla. 1989). Gorby's jury was instructed it
coul d consider this factor (R 2536). The jury was not told that
the weight of this aggravator was less if the defendant had not
conmtted the hom cide after escaping fromconfinenent. Counsel
conceded this factor and failed to object to either the vague
statutory | anguage or vague jury instruction. Moreover, counsel
failed to object to either the vague statutory | anguage or vague
jury instruction regarding "heinous atrocious or cruel." See

Maynard v. Cartwight, 486 U S. 356 (1988).

D. GORBY' S COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO ADEQUATELY
CBJECT TO THE CONSI DERATI ON OF NON- STATUTORY AGGRAVATI NG
Cl RCUMSTANCES AND PROSECUTORI AL M SCONDUCT.

Consi deration of non-statutory aggravating factors viol ates
t he Ei ghth and Fourteenth Amendnents and prevents the
constitutionally required narrowi ng of the sentencer's discretion.

See Stringer v. Black, 112 S. . 1130 (1992); Mynard v.

Cartwight, 486 U.S. 356 (1988). "[(losing argument nust not be
used to inflame the mnds and passions of the jurors so that their
verdict reflects an enotional response to the crine or the

defendant." Taylor v. State, 640 So. 2d 1127, 1134 (1st DCA

1994) (citing King v. State, 623 So. 2d 486, 488 (Fla. 1993)). Here,

the State argued in opening statement and cl osing argument at the

guilt phase that Gorby had shown no renorse (R 526; 1582). Tri al
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counsel failed to nove for a mistrial or request a curative
instruction. Further, trial counsel failed to object, nove for a
mstrial, or request a curative instruction when the prosecutor
swung the hammer used in the nurder wildly around the courtroom and
used it to repeatedly strike the table during closing. |In Taylor,
the court chided simlar conduct as "designed to evoke an enoti onal
response to the crimes or to the defendant." Taylor, 640 So. 2d at
1135. Counsel failed to ensure that this conduct appeared in the
record.

E. GORBY' S TRI AL COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO OBJECT TO
I NSTRUCTI ONS DI LUTI NG THE JURY' S SENSE OF RESPONSI| BI LI TY.

Great weight is given the jury's recomendati on. Tedder v.
State, 322 So. 2d 908 (Fla. 1975). Diminution of the jury's sense

of responsibility violates the Ei ghth Amendnent. Caldwell v.

M ssi ssippi, 472 U.S. 320 (1985). See Pait v. State, 112 So. 2d

380 (Fla. 1959). Corby's jury was repeatedly and
unconstitutionally instructed by the trial court that its role was
nerely "advisory." (See, e.q., R 1726, 1824, 1825, 1826, 1827).
Counsel failed to object.

F. GORBY' S TRI AL COUNSEL WAS | NEFFECTI VE FOR FAI LI NG TO OBJECT TO
UNCONSTI TUTI ONAL BURDEN SHI FTI NG

[Tl he state nust establish the existence of one or nore
aggravating circunstances before the death penalty [can]
be i nposed .

[ SJuch a sentence could be given if the State
showed t he aggravati ng circunstances outwei ghed the
m tigating circunstances.
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State v. Dixon, 283 So. 2d 1 (Fla. 1973)(enphasis added). The

burden to prove that mtigating circunstances outwei gh aggravati ng

ci rcunst ances nmust not be shifted to the defense. Millaney v.

Wlbur, 421 U S. 684 (1975). A shifting instruction injects
m sl eading and irrel evant factors into the sentencing

determnation. Caldwell v. Mssissippi, 472 U. S. 320 (1985);

Hitchcock v. Dugger, 481 U.S. 393 (1987); Mynard v. Cartwight,

486 U.S. 356 (1988). The State argued that death was required
unl ess Gorby not only produced mtigation, but also established
that the mtigation outweighed the aggravating circunstances (R
1792-93). The trial court then enployed the sane standard in

sentencing Gorby to death. See Zeigler v. Dugger, 524 So. 2d 419

(Fla. 1988), cert. denied, 112 S. C. 390 (1991)(trial court is

presuned to apply the law in accord with manner in which jury was
i nstructed).

G GORBY' S R GHTS TO DUE PROCESS WERE VI OLATED BY THE BAY COUNTY
STATE ATTORNEY' S PATTERN AND PRACTI CE OF UTI LI ZI NG JAI LHOUSE
I NVATE | NFORMVANTS.

On June 17, 1991, the State listed CCA inmate Eric Cal vin Mace
as a witness and supplied trial counsel with his statenent (R 2404-
10). After the trial, the State Attorney's office received an
undated letter fromEric Mace (Def. Ex. 38). Mace was under a
sentence of inprisonnent at the time of Gorby's trial. |In the
letter, Mace refers to his forthcom ng controlled rel ease review,
and asks the State Attorney's office to intervene on his behalf.

Assistant State Attorney Steve Meadows then pronptly wote E. CQuy
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Bevel of the Parole Commi ssion on Mace's behalf. The letter noted
that Mace cane forward with certain adm ssions all egedly nade by
CGorby. While Mace ultimately did not testify at trial, the letter

is nevertheless indicative of a nodus operandi on the part of the

State Attorney's office in the prosecution of Corby.

I n postconviction, collateral counsel discovered a letter
witten by Bay County Assistant State Attorney Barbara M Finch to
the Aerk of Court for Bay County in Gorby's CCA jail file. The
| etter, which announced the State's Nolle Prosequi of Gorby on
attenpted escape charges, included a statenent that the State had
cone into evidence "indicat[ing] that the credibility and notives
of state w tnesses Rogers and Crowder may be questionabl e" (Def.
Ex. 6). Collateral counsel attenpted to introduce this letter at
the evidentiary hearing but the Court refused to consider it (PCR
1410-13). The circuit court refused to transport Crowder or
consider his testinony regarding the State's efforts to obtain his
testi nony (PCR 625-29).

ARGUVENT V

GORBY WAS DENI ED A FULL AND FAI R EVI DENTI ARY
HEARI NG H' S RI GHTS TO DUE PROCESS AND EQUAL
PROTECTI ON UNDER THE FOURTEENTH AMENDMENT AND
H S R GHTS UNDER THE FI FTH, SI XTH AND EI GHTH
AVENDVENTS AND CORRESPONDI NG FLORI DA LAW

Post conviction litigation is governed by principles of due

process which were violated by the proceedings™ in this case.

°Mor eover, the proceedings i npeded Gorby's ability to
devel op facts to support his clains for relief.
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Teffeteller v. Dugger, 676 So. 2d 369 (Fla. 1996); Holland v.

State, 503 So. 2d 1250 (Fla. 1987).

A GORBY WAS PRECLUDED FROM DEVELOPI NG FACTS TO SUPPORT H S BRADY
AND G GL1 O CLAI M5 BY THE STATE' S REFUSAL TO GRANT | MVUNI TY
FROM PROSECUTI ON FOR PERJURY TO JERRY WYCHE.

CGorby was precluded from devel oping facts to support his claim
that the State withheld material excul patory evi dence and presented
fal se evidence because the State refused to grant inmunity from
prosecution for perjury to Jerry Wche. Thus state-action inpeded
CGorby from devel opi ng facts supporting a constitutional claimfor
relief. The circuit court specifically found, after refusing to
consider Wche's affidavit recanting his trial testinony, that
Corby failed to "provide adequate evidence to support this claim™

B. GORBY WAS DENI ED EFFECTI VE REPRESENTATI ON DUE TO UNDERFUNDI NG
AND UNDERSTAFFI NG OF THE OFFI CE OF THE CAPI TAL COLLATERAL
COUNSEL AND RULE 3. 851.

CGorby has, through no fault attributable to him been denied
adequat e fundi ng and adequate tinme to prove his innocence of the
convictions and/or sentences in this cause. During the critical
i nvestigative phases of the postconviction process, the former CCR
was underfunded, understaffed, and over-worked to the point that
effective legal representation was denied Gorby due to State
action. Mreover, Rule 3.851, which sets out this tine
requirement, is unconstitutional on its face and in its application
since it denies Corby due process and equal protection of the |aw

as guaranteed by the Fourteenth Anmendnment to the United States
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Constitution. Rule 3.851's tine requirement also violates Article
I, 88 2, 13 and 21 of the Florida Constitution.
C THE RULE PRCHI Bl TI NG GORBY' S COUNSEL FROM | NTERVI EW NG JURCRS

I'S UNCONSTI TUTI ONAL AND PRECLUDES GORBY FROM DEVELOPI NG CLAI M5

FOR RELI EF

Fl orida Rul e of Professional Responsibility 4-3.5(d)(4)
provi des that a | awer shall not initiate communications or cause
another to initiate comunication with any juror regarding the
trial. This rule is an unconstitutional prior restraint on
associ ation and speech. The prohibition violates equal protection.
O her persons and death sentenced inmates in other states are not
precl uded from comunicating with jurors to determne if cause
exists to prove juror msconduct and have been granted relief after
determ ning error existed.

This prohibition restricts Gorby's access to the courts and
ability to allege and litigate constitutional clainms which may very
well ensure he is not executed based on an unconstitutional verdi ct
of guilt and/or sentence of death.

ARGUMENT VI

GORBY WAS DENI ED ACCESS TO PUBLI C RECORDS AND
THEREBY DENIED H S Rl GHTS UNDER CHAPTER 119
AND H' S RI GHTS TO DUE PRCCESS AND EQUAL
PROTECTI ON UNDER THE FOURTEENTH AMENDMENT AS
VELL AS H'S RIGHATS UNDER THE FI FTH, SI XTH AND
El GHTH AMENDMVENTS AND CORRESPONDI NG FLORI DA
LAW

A prisoner whose conviction and sentence of death has becone
final on direct reviewis entitled to public records. See, e.

Ventura v. State, 673 So. 2d 479 (Fla. 1996); Walton v. Dugger, 634
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So. 2d 1059 (Fla. 1993); State v. Kokal, 562 So. 2d 324 (Fla.

1990); Provenzano v. Dugger, 561 So. 2d 541 (Fla. 1990). Wt hout

full disclosure, Gorby is inpeded fromfully devel oping facts in
support of his clainms for relief. Effective |egal representation
has been deni ed Gorby because the State has w thhel d public records
related to its investigation of Sybers for his wife's nmurder. The
| ower court held that Gorby is foreclosed from seeking public
records regarding the Sybers investigation because it is an ongoing
crimnal investigation and thus exenpt from disclosure under the
Public Records Act. 8119.07(3)(b) (1995). This is a state-created
i mpedi nent to the devel opment of facts necessary to present
constitutional clains to the state courts. Moreover, state
agenci es have withheld informati on needed to investigate jury

m sconduct. This is a state-created inpedinment to the devel opnent
of facts necessary to present constitutional clainms to the state

courts.
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CONCLUSI ON
Based on the foregoing argunment and authority, this Court nust
conclude that Gorby is entitled to relief or at a mninuma remand
for further evidentiary devel opnent.
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