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Thi s
motion for
opi ni on af

the facts

Rose v. St

STATEMENT OF THE CASE AND FACTS

is an appeal from the summary denial of a successive

postconviction relief by a capital defendant.

In the

firmng the judgnment and sentence, this Court described

as foll ows:

At approximately 10 p.m on Cctober 18,
1982, several w tnesses were tal king together
out si de one of their residences. Testinony at
trial revealed that they saw two nmen wal ki ng
down the street. Subsequently they heard the
sound of breaking glass and saw that one of
the nen, later identified as Robert C
Ri chardson, was |lying on the ground. The
other man, identified by wtnesses as MIlo
Rose, appellant, was standing over him
Evi dence shows that appellant then wal ked to a
near by vacant |ot, picked up a concrete bl ock,
and returned to the man on the ground.
Appel l ant raised the block over his head and
hurled it down on R chardson’s head. He
pi cked up the block and hurled it down a total
of five or six tines. The area where the
i ncident occurred was well lighted, so the
W tnesses were able to see the man with the
concrete block clearly.

Appel | ant was l'iving wth Ms.
Ri chardson, the victims nother, at the tine.
Two other acquaintances were staying wth
them On the night of the incident, these two
acquai ntances left an apartnment which was in

the vicinity where the killing occurred and
found appellant hitchhiking on a nearby
street. Appel lant got into their truck and

stated several tinmes that he had just killed
Ri chardson. Appellant was later found in Ms.
Ri chardson’ s house and was arrested.

ate, 472 So. 2d 1155, 1156-57 (Fla. 1985).

Thus,

reveal that Rose and the victim Butch Ri chardson

facts presented at trial and existing in the court file

1

knew each ot her



prior to the murder, and that Rose was living with Richardson’s
not her (DA-R 876, 957).1

On Cctober 18, 1982, Catherine Bass, Melissa Mstridge and
Mar yAnn Hutton were standi ng outsi de Mastridge’ s hone i n Cl earwat er
and saw Rose and Richardson walking along a well-lit street at
approximately 10:00 p.m (DA-R 702-03, 712, 735-36, 755-56).
After continuing their conversation, the three wonen heard a noi se,
i ke glass breaking (DA-R 703, 737, 757). At that tinme, they saw
Ri chardson lying on the ground and Rose |eaning over him (DA-R
704-05, 737, 757). Rose then wal ked around the area | ooking for
sonet hing and soon after, returned to Richardson with a brick,
cenment bl ock, or cinder block in his hands (DA-R 706-07, 737-38,
759). Rose lifted the block over his head and threw it down upon
Ri chardson’ s head (DA-R 707, 738, 759). Rose proceeded to do this
several nore tines, all in plain view of the three wonen (DA-R
707-08, 739, 759-60). Catherine Bass testified that Rose picked up
the block and heaved it at the victims head seven or eight
different tinmes (DA-R 712).

Mastridge ran to neighbor Carl Hayword's house and told

Hayword what was goi ng on, whereupon Hayword's wife call 911, and

!References to the record in this case will be designated as
follows: “DA-R’ for the record from Appellant’s direct appeal,
Fl ori da Suprenme Court Case No. 64,484; “PC-R' for the record to the
i nstant postconviction appeal, Florida Suprenme Court Case No.
95, 227; and “1PC-R’ for the record fromthe initial postconviction
appeal , Florida Suprene Court Case No. 76, 377.
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Hayword went outside (DA-R 739, 759, 771). \When Hayword saw Rose
hold the bl ock over Ri chardson, Hayword shouted out to Rose, who
t hen dropped the bl ock and ran off (DA-R 708, 739-40, 760, 771-72,
776-777). Hayword and Bass tried to foll ow Rose in Bass’ car, but
they lost him(DA-R 709, 730, 740, 772).

When the police arrived that night, Bass, Mstridge, Hutton
and Hayword gave detail ed, consistent descriptions of the attacker
(DA-R 713, 722, 742, 760-61, 768, 772). Patrol man McKenna was the
first police officer to respond to the scene of the nurder, and he
recogni zed Richardson as having been involved in an altercation
earlier that sane night, to which McKenna had al so responded ( DA-R
972, 982-83). McKenna had interviewed both R chardson and Rose
after that altercation, and upon arriving at the nmurder scene, he
gave other officers both Rose’s nane and description (DA-R 983,
986-87). Based on this information and the description fromthe
four eyew tnesses, the police devel oped Rose as a suspect and went
to Rose’'s residence the sane night of the nurder, which had
occurred about 10:00 p.m (DA-R 951).

When police went to Rose’s downstairs apartnent, they sawt hat
hi s physical features and clothing matched the descriptions given
by the eyew tnesses, and that Rose had blood on his arnms and
clothing (DA-R 954). Rose was arrested and transported to the

Clearwater Police Departnent for questioning (DA-R 954)



Meanwhil e, a police officer, with the victim s nother present, went
to the upstairs apartnent of Becky Borton and Mark Pool e, woke t hem
up, told them what happened, and asked themif they knew anything
(DA-R. 881, 900). Borton and Poole told police that earlier that
ni ght, they picked up Rose, who was hitchhi king at the intersection
of Drew Street and Cl eveland Street (DA-R 864, 888), and that on
the way back to their apartnments, Rose repeatedly told themthat he
had just killed Richardson with a brick (DA-R 865-66, 868, 888-
89). Borton and Pool e al so noticed bl ood on Rose (DA-R 868, 893-
94).

Approxi mately two hours after the nurder and after Rose was
arrested, Bass, Mastridge, Hutton and Hayword went to the police
station to give statenents, and during that tine, they were each
separately shown a photopak of possible suspects (DA-R 713-14,
762, 773). Bass, Hutton and Hayword positively identified Rose as
the attacker (DA-R 714-15, 763, 773-74, 789-92, 801).

Bass, Mastridge, Hutton, Borton and Pool e were deposed prior
to the trial and gave sworn testinony consistent with their police
statenments (DA-R 179-230, 235-259). At Rose’s trial in 1983
Bass, Mastridge, Hutton, Hayword, Borton and Poole testified, and
their trial testinony was consistent with their police statenments

and/ or deposition testinony (DA-R 701-782, 860-902). Rose did not



testify at trial. Rose was found guilty of first degree nurder and
subsequently sentenced to death

The trial court’s findings on sentencing indicate that the
statutory aggravating factors of under sentence of inprisonnent and
prior violent felony convictions were established, due to a string
of violent crimes dating back to 1968 (DA-R 330-31). Although the
trial court rejected heinous, atrocious, or cruel, finding that the
victim s intoxication and the | ack of conscious suffering precl uded
the factor, the judge cited a nunber of facts to support the cold,
cal cul ated and preneditated factor (DA-R 335-37). These primarily
focused on the manner in which the hom cide had been commtted,
i ncl udi ng Rose havi ng searched for a | arge object, locating the 35-
pound concrete block and carrying it back to where Ri chardson |ay
on the ground, holding it over his head and pausi ng before throw ng
it repeatedly onto Ri chardson’s head (DA-R 335-37). The judge
rejected all statutory mtigation, weighing only that Rose was a
good person as nonstatutory mtigation (DA-R 337-39). I n her
di scussion of the rejection of both statutory nental mtigators,
the judge cited eight different reasons for not applying the
factors; facts taken from Borton and Poole’'s testinony were
mentioned in part of two of the reasons (DA-R 337-39).

Rose was indicted, tried, and convicted in 1983. This Court

affirmed Rose’ s conviction and sentence on May 16, 1985. Rose v.



State, 472 So. 2d 1155 (Fla. 1985). On Cctober 2, 1987, Rose filed
his first Mdtion to Vacate Judgnent and Sentence. The notion did

not include any claimalleging any violation of Brady v. Mryl and,

373 U.S. 83 (1963). The notion was denied in 1990, and the deni al

was affirmed by this Court on March 11, 1993. Rose v. State, 617

So. 2d 291 (Fla. 1993).

Rose filed his second Mdtion to Vacate Judgnent and Sentence
on Decenber 24, 1996 and subsequently filed an Anmended Modtion to
Vacat e Judgnent and Sentence on Septenber 4, 1998. The State filed
a response on Decenber 7, 1998. A Huff hearing was held and on
February 23, 1999, the court below sunmarily denied these nost

recent postconviction notions. This appeal follows.



SUMVARY OF THE ARGUMENT

| . The court bel ow properly deni ed Rose’ s successi ve notion
for postconviction relief wthout an evidentiary hearing. The
judge correctly assuned that the facts asserted by the defense were
true, but found that, even if the allegations were proven, no
relief woul d be warranted since there was no reasonabl e probability
that the outcone of Rose’'s trial could be affected. The court
bel ow al so found that, since defense counsel could have di scovered
this information with due diligence prior to trial, there was no
basis for an untinely, successive notion. The judge’'s findings are
supported by the record and cannot be di sturbed on appeal.

1. Rose’s claim of newly presented Brady information was
properly summarily rejected. Even if evidence of an all eged “deal”
bet ween Rebecca Borton and/or Mark Poole and the State had been
presented to Rose’s jury during his trial, there is no reasonable
probability that the outcone of the trial wuld have been
different. This is clear due to the imted i npeachnent val ue of
the deal alleged; the consistency between Borton and Poole’s trial
testi nony when conpared to their statenents to the police a few
hours after the nurder; and the independent eyew tness testinony
establishing Rose as the perpetrator of this offense.

I1l. Furthermore, the conclusion that the trial outcone would

have been the sane wi thstands the cunul ative revi ew mandat ed by



Kyles v. Witley, 514 U S. 419 (1995). Rose m sconstrues the

nature of a cunulative error analysis, since no evidence beyond
that offered in the current Brady issue exists which should have
been presented to Rose’s jury but, due to constitutional error, was
not. Rose’'s assertions that the court below failed to apply the
correct standard or to consider cunulative error is without nerit.

V. Rose has failed to denonstrate any error in the |ower
court’s rulings wwth regard to Rose’s public records requests. The
court below conplied with statutory requirenents and this Court’s
directives by holding an in canera i nspection of the docunents that
the State withhel d as exenpt.

V. Rose’ s ancillary clainms were properly sumrarily rejected.
This Court has denied simlar clains regarding the effectiveness of
coll ateral counsel based on l|egislative funding; has upheld the
constitutionality of judicial electrocution as a nethod of
execution; has repeatedly declined to scrutinize executive cl emency
procedures; and has found the claimpertaining to the propriety of
limts on post-trial juror interviews to be procedurally barred in

post convi cti on proceedi ngs.



ARGUMENT

| SSUE |
VWHETHER THE TRI AL COURT DEN ED DUE PROCESS | N
SUMVARI LY DENYI NG ROSE' S RECENT POSTCONVI CTI1 ON
MOT| ONS.

Rose initially asserts that the trial court erred in denying
his 1996 postconviction notion, as anmended in 1998, w thout an
evidentiary hearing. Specifically, Rose clains that the court
commtted three m stakes: applying an incorrect standard, relying
on non-record docunents, and denying his pro se notion which was
filed after the Huff hearing. A reviewof the record in this case
clearly refutes any suggestion of error with regard to each of
t hese al |l egati ons.

As to the argunent that the court bel ow “nade assunpti ons and
relied on non-record evidence to analyze M. Rose’'s claim”
(Appellant’s Initial Brief, p. 43), the record fully supports this
assertion. However, all of the assunptions and non-record reliance
inthis case benefitted the defendant. The trial judge repeatedly
acknow edged t hat she assuned, for purposes of considering the need
for an evidentiary hearing, that the facts all eged by t he def endant
were true and could be proven if a hearing was granted:

But | think at this particular juncture that,
you know, this is one of these things -- you
know, | supposed you coul d have an evidentiary
hearing to sort this out -- but in the |ight

nost favorable to the defense at this point in
time ... (PCR 5/748)



| think that’s the result. 1In the |ight nobst
favorabl e, |I suppose, to the defense, we would
have to assune that the |oose marijuana was
i ndeed a m sdeneanor anount and the anobunt
t hat she had been arrested on, that being a --
what the police officer presuned to be a
m sdenmeanor anount, in essence was a felony
amount -- (PCR 5/749).

In the light nore favorable to the defense,
that certainly is a possibility or certainly
is sonething that she possibly could have
bel i eved reasonabl e, that sonebody said, gee,
this came back a felony anmount, but you were
charged with a msdeneanor and we'll just
continue to treat it as a m sdeneanor. So
maybe she thought she was getting sonething
(PCR. 5/750).

But I’m prepared, at least at this point, to
assune, if 1’"m going to consider whether to
grant or deny an evidentiary hearing --
particularly if I’mconsidering denying it --
that it would be appropriate to consider this
in the light nost favorable to the defendant,
which would be -- based on the affidavit,
based on the document that | have seen --
which would be that she was arrested for a
m sdenmeanor prior to the murder and that
subsequent to the nurder she was charged with
a m sdeneanor consistent with her arrest while
there was a possibility she could have been
charged with a felony and it’s possible that
sonebody told her that they would give her
this break (PCR 5/751).

So if anything, it seens to ne -- now, |
don’t know -- you see, it’s very difficult for
me to know w thout an evidentiary hearing
whet her M. Young expl ai ned that he was goi ng
to give her this agreenent or not.

But, as | said, let’'s assune that all of
this happened and M. Young said you' ve been
cooperative so I'mgoing to let this be filed
as a m sdeneanor and you're on probation and
this will go well for you (PCR 5/753).

10



Thus, the court repeatedly assunmed, for the benefit of the
defense, that the allegations in the postconviction notion were
true. The court’s ruling to deny relief, however, was not prem sed
on these assunptions, but on the fact that, even assum ng the
all egations to be true, there was no reasonabl e probability of any
difference in the outcone of Rose's trial (PCR 5/753-63).

Rose has not identified any factual assunptions accepted by
the court which were contrary to his position. Since the factual
assunptions were nade solely in a light nost favorable to the
def ense bel ow, no error has been denonstrated. By accepting Rose’s
all egations as true, the judge conplied with all applicable case
law and did the very thing which Rose’'s brief accuses her of
failing to do.

I n addition, although Rose also asserts that “allegations of
fact regarding due diligence nust also be accepted as true,”
(Appellant’s Initial Brief, p. 44), no such factual allegations
were presented in this case. To the contrary, Rose’s notion
offered a claim of ineffective assistance of counsel as an
alternative to the Brady claim thus apparently acknow edgi ng t hat
counsel coul d have di scovered this information (PC-R 2/196-99; see
al so, Appellant’s Initial Brief, pp. 48, 57). Rose’ s brief does
not identify any particular allegation of due diligence which was

di sregarded by the court bel ow. Although Rose benpans the | ack of

11



any opportunity to present evidence of due diligence, there were no
al | egations upon which to present such evidence, and he has not
identified what evidence he would present if given the chance.

More inportantly, however, the judge's finding that any
possi bl e evidence of a deal between the State and Rebecca Borton
could have been discovered wth due diligence is supported by
Rose’ s trial record, which includes Borton’s pretrial deposition.
I n her deposition, Borton di scusses her m sdeneanor conviction, and
the public records now offered by the defense to create questions
about the conviction were clearly available prior to the trial
Theref ore any unpl ed al l egati on of due diligence is clearly refuted
by the record and files in this case, and the judge bel ow properly
used the | ack of due diligence as an alternate basis for the denial
of relief.

Rose’s conplaint as to the judge’ s reliance on non-record
docunents is simlarly without nmerit. Although the State offered
court records which were outside the scope of the actual tria
record in this case in order to support its position that there was
no deal between the State and Borton, the judge rejected this
position and assuned, for Huff hearing purposes, that such a deal
exi st ed. Furthernore, to the extent that Rose is suggesting a
trial court may not rely on “non-record” docunents such as court

records in other cases in considering a postconviction notion

12



there is no authority to support such a suggestion. O course, a
court is permtted to take judicial notice of its own records, and
there are no cases mandating that the court nust ignore rel evant,
sel f-aut henticating docunents that may be avail abl e when nmaking a
prelimnary ruling on a postconviction notion.

Finally, Rose’'s challenge to the court’s denial of his pro se
nmotion for reconsideration does not denonstrate any basis for
relief. As Rose acknow edges, his pro se notion was filed while
Rose was represented by counsel. He cites no authority for his
suggestion that due process demands consideration of a pro se

noti on under such circunstances. |In fact, case lawis clearly to

the contrary. See, Bell v. State, 699 So. 2d 674, 677 (Fla. 1997)
(no abuse of discretion in trial court’s denial of defendant’s

request to act as co-counsel); Davis v. State, 586 So. 2d 1038,

1041 (Fla. 1991) (“A crimnal defendant does not sinultaneously
enjoy a right to assistance of counsel and the right to represent

hinmself”); State v. Tait, 387 So. 2d 338, 340 (Fla. 1980) (no right

to self-representation exists in state or federal constitution
where defendant is represented by counsel; “Wen the accused is
represented by counsel, affording himthe privilege of addressing
the court or the jury in person is a matter for the sound

di scretion of the court”); Carter v. State, 713 So. 2d 1103 (Fl a.

13



4t h DCA 1998); Tucker v. State, 562 So. 2d 415 (Fla. 1st DCA 1990);

Witfield v. State, 517 So. 2d 23 (Fla. 1st DCA 1987).

On these facts, no evidentiary hearing was warranted, and no
error has been shown in the trial court’s summary deni al of Rose’s

successi ve postconviction notions.
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| SSUE 1 |

WHETHER THE TRIAL COURT ERRED |IN SUMVARILY
DENYI NG ROSE' S BRADY/ G GLI O CLAI M

Rose’s next claim presents the crux of his argunent for
postconviction relief submtted in his |latest notions. He asserts
that he should have been granted a hearing on his claim that
Rebecca Borton and Mark Pool e recei ved favorabl e treatnent fromthe
State in exchange for their testinony at Rose’s trial. However, a
review of Rose’s claim in light of the other evidence, clearly
est abl i shes support for the trial court’s finding that there would
be no difference in the outcone of Rose's trial even if such
i nformation exi sted and had been presented to the jury.

There is no need for this Court to consider this issue absent
sonme error in the lower court’s finding that trial counsel could
have di scovered this information with due diligence prior totrial.
A successive claimof ineffective assistance of counsel for failing
to discover this informationis clearly barred, and if the evidence
was reasonably di scoverable, the instant Brady claimis al so barred
as untinely and successive. However, even if the issue is
considered, no relief is warranted.

Rose’s initial argunment that the court bel ow applied the wong
| egal standard in analyzing this claim conpels review of the
transcript of the Huff hearing. The follow ng discussion on the
appropriate standard is refl ected:

THE COURT: Is that that -- that
fourth one that | had forgotten -- |’ve done a

15



| ot of Brady cases. Isis -- | can't renmenber
the standard -- is it “probably would have
produced a different result”?

VS. KING (Asst. State At torney):
“Reasonabl e probability that the outcone woul d
have been different.”

THE COURT: Wul d have been different.
kay. So it’s a “reasonable probability.”

M5. KING And that’s what Ms. Smith is
speaking of, is the standard that was changed
by the Florida Supreme Court in the R chardson
case back from when it was different Hall man
case. The standard becanme not a conplete
certainty that the outcome would have been
different, but a reasonable probability that
the outconme would be different. We have no
quarrel with that.

THE COURT: That’'s right, and | want to
make sure that we have an agreenent here as to
the standard, because | was listening to your
argunment and | wasn’'t certain what you were
sayi ng. That’s ny recollection. Those are
the correct words that | recall, that the
standard is -- when you get down to nunber
four on Brady, and | think the sane is true on
new y discovered evidence, is a reasonable
probability that the outconme would have been
different. Either -- in this case, either the
guilt phase and/or the penalty phase. Are you
suggesting that there is a different standard
that | should use in this case?

M5. SMTH (Asst. Capital Collateral
Regi onal Counsel): No, that’s the standard.

THE COURT: That'’s the standard.

M5, SM TH: And the definition of
“reasonabl e probability,” according to one of
many deci sions that the Florida Supreme Court
has explained, is the -- the one l'"mreferring
to is Blank v. State at 664 So.2d 242. The
definition is a probability sufficient to
under m ne confidence in the outcone.

THE COURT: Ri ght.

(V5/ 735-738).
Clearly, the court below used exactly the standard that

def ense counsel requested, and exactly the standard that Rose now

16



cont ends shoul d have been applied. Rose’s recitation of the court
finding this information to not be “newy di scovered evi dence” does
not suggest the standard that was applied by the court below, this
was only a comrent on the analysis used by the court to determ ne
if the untinely, successive notion could be excused. Counsel for
Rose noted at the Huff hearing that he was referring to newy
di scovered evidence only with reference to the tineliness of his
notion, and not to suggest a standard of review (PCGR 5/725-27).
The actual standard for newly discovered evidence, whether the
evidence is of such a nature that a different result woul d probably
be rendered on retrial, was never nentioned or applied at any tine

during the proceedi ngs bel ow. See, Lightbourne v. State, 24 Fla.

L. Weekly S375, S379 (Fla. July 8, 1999); Jones v. Dugger, 709 So.

2d 512 (Fla.), cert. denied, 118 S. C. 1350 (1998).

Rose al so suggests, for the first tine in this appeal, that a

| ower standard nay be applicable under United States v. Agurs, 478

US 97 (1976), based on a substantive claim of prosecutoria
m sconduct based on the knowi ng use of fal se testinony. QOobviously,
junping from margi nal inpeachnment evidence on an ancillary State
wtness at trial to the witnesses actually |ying about what they
had seen and heard from Rose is quite a |eap, wthout any
f oundati on. Al though this was not an issue below, the court
happened to note that one of the difficulties she had with Rose’s
claim was that Borton’s veracity was strengthened by the
al | egati ons. For exanple, the record reflects that Borton

17



threatened to “forget” what she had heard in failing to negotiate
a deal wth the State (PCGR 5/742). Despite the specul ative
i npeachnent evidence offered in this issue, there is absolutely no
reason to believe that any of the testinony offered by Borton or
Pool e may have been fal se, particularly since it is consistent with
all of the other conpelling evidence of Rose' s guilt.

Thus, no error can be found with regard to the propriety of
the standard used below. In addition, the record fully supports
the denial of relief even if a |lower standard could be applied.
Shortly after Richardson’s nurder, Borton and Poole saw Rose
hit chhi king and gave him a ride hone. At that tinme, Rose was
living with R chardson’s nother, and Borton and Poole lived in an
upstairs apartnent at the sanme | ocation. Wen the police devel oped
Rose as a suspect, they went to the residence and found him
mat chi ng the description of the suspect, with bl ood on his arns and
cl ot hi ng.

Police went to the upstairs apartnment to interview Mark Pool e
and Becky Borton. Both Poole and Borton told the police that they
had picked Rose up hitchhiking earlier and Rose told them
repeatedly that he had just killed R chardson wth a brick. Borton
and Pool e’s statenents about Richardson’s nurder, just |ike the
statenents of the other four eyew t nesses, have renai ned consi st ent
fromhours after the nurder, up through seventeen years |ater.

Clearly, if any information had been presented at the trial
suggesting that Borton and Poole had a deal wth the State for
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their testinony, the State could have presented the statenents
Borton and Pool e made to police on the night of the nmurder as prior

consi stent statenents. See, Kelley v. State, 486 So. 2d 578, 582

(Fla. 1986) (prior consistent statenents adm ssible to rebut
i nference of inproper notive to fabricate). G ven the consistency
bet ween Borton and Pool e’ s statenents on the ni ght of the nurder --
prior to any possible know edge of any “deal” -- and their
testinmony at trial, any defense claimthat Borton and Poole were
nmotivated to testify in order to strike a deal with the State is
not persuasive here and woul d not have been persuasive to a jury.

In addition, allegations about a deal between the State and

Borton and Pool e do not reach the level of materiality due to the

ot her, independent evidence of Rose as the perpetrator of this
mur der . As previously noted, Rose was also identified by four
separate witnesses to the nurder. Three of these wtnesses

actually saw Rose throw the concrete block onto the victins head
repeatedly; the fourth interrupted Rose when Rose was poised to
strike the victimw th the block another tine. Three of the four
positively identified Rose in the courtroomduring the trial and in
a photopak hours after the nmurder. The strength of this evidence,
which remains untainted by allegations of constitutional error,
provi des a strong foundation for confidence in the verdi ct agai nst
Rose which is not underm ned by the Brady claimraised bel ow.

Al t hough Rose asks this Court to al so consider the inpact of
any error in the penalty phase of his trial, he does not have any
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better claimfromthat perspective. The sentencing order reflects
that the Borton/Poole trial testinony had little significance in
the inposition of the death sentence. Only one of the three
aggravating factors even renotely relied on this testinony, and it
was wel | established by the other evidence cited in the sentencing
order. No mtigation was rejected outright due to the testinony;
it was nerely one of many factors noted in the trial court’s
rejection of the statutory nental mtigators.

On these facts, no error has been denonstrated in the trial
court’s summary denial of Rose’'s Brady claim There is no
reasonabl e probability that a different result would be obtained
even if Borton and Pool e never testified against Rose. The trial
court properly found any new i nformati on about Borton and Poole to

be immterial, and no relief is warranted.
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ISSUE I11
VWHETHER THE TRIAL COURT APPLIED THE WRONG
STANDARD AND/ OR FAI LED TO CONSI DER CUMJLATI VE
ERROR
Rose’ s next issue again concerns the trial court’s analysis of

his summarily denied Brady claim Gting Kyles v. Witley, 514

U S. 419 (1995), Lightbourne v. State, 24 Fla. L. Wekly S375 (Fl a.

July 8, 1999), Swafford v. State, 679 So. 2d 736 (Fla. 1996), and

State v. Gunsby, 670 So. 2d 920 (Fla. 1996), Rose asserts that the

court below failed to consider any possible cunulative error in
determining the materiality of the purported Brady information
Once again, Rose’'s claimis refuted by the record presented.

The record clearly reflects that the court bel ow did not fai
to consider any particular information or evidence which, due to
constitutional error, had not been presented to the jury. Rose’s
only attenpt to identify such evidence is arecitation of his prior
allegations of ineffective assistance of counsel, which were
rejected previously by this Court and the trial court, and a
coment about a | ab report on the bl ood found on Rose that had been
one of the bases of the ineffectiveness claim in Rose' s prior
post convi ction notion. In the prior appeal of Rose's initial
postconviction notion, this Court expressly rejected the assertion
that trial counsel had provided Rose with ineffective assistance:

W have reviewed the trial record and
find that it conclusively rebuts Rose’ s clains
t hat hi s counsel provi ded i neffective
assistance in the guilt phase. Rousen brought

out on cross-examnation and in closing
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argunment that the State had failed to prove
that the blood on Rose and his clothing
bel onged to the victimand that the State had
“messed up” the results of the blood tests.
Rousen’s decision not to present evidence on
the blood sanples in the defense case was a
reasonable trial tactic. Rather than risk an
anal ysis with potentially unfavorable results,
Rousen chose to attack the State’'s |ack of
evi dence on this issue.

Rousen also effectively cross-exam ned
the eyewitnesses to the crine. He pointed out
i nconsi stencies between the eyew tnesses
testinony, as well as differences in the trial
testinmony of each wtness and his or her
earlier statenents. Counsel brought out those
i nconsi stencies in closing argunment. Rose has
failed to show any prejudice resulting from
the failure to obtain an expert in eyew tness
i dentification.

617 So. 2d at 297.

Since there was no suppressed, wthheld, or undisclosed
evi dence that should, absent constitutional error, have been
presented to Rose’s jury based on his prior allegations of
i neffective assistance of counsel, there is nothing to weigh
cunmul atively with the new information all eged on Pool e and Borton
from Rose’ s prior sixth amendnment claim

However, since the materiality standard is not net in this
case even if all previously rejected allegations are considered
together with the new Borton/Poole allegations, any possible
failure by Judge Schaffer to expressly weigh the cunul ative effect
of this wunidentified evidence is harnless. As noted in the
previ ous issue, the essence of the State’s case and the strongest
evi dence against Rose were the four eyewitnesses that testified
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about Richardson’s murder.? Three of these eyew tnesses saw the
murder itself; the fourth observed Rose at the scene of the crine,
hol ding the nurder weapon. Even when all prior clains are
considered, this strong eyewtness testinony is left intact and
unscathed. Due to the strength and i ndependence of the eyew t ness
testinmony, the State’s case was not so dimnished and Rose’s
def ense was not so bolstered by the new Borton/Poole allegations
that confidence in the outcome of the trial 1is underm ned.
Furthernmore, the fact that Borton and Poole had nade prior
consi stent statenments again renders these allegations imuaterial.

None of the cases cited by Rose conpel a different result. In
@unsby, this Court considered a trial court’s order denying an
evidentiary hearing on a Brady claimregarding crimnal records of
two key w tnesses that had not been disclosed to the defense.
Noting that the new evidence only involved records of one of the
two eyew tnesses and one of three wtnesses that testified about
havi ng over heard adm ssi ons made by Gunsby, this Court stated that
if this had been the only guilt phase issue with nerit, this Court
woul d agree with the trial judge s decision to deny the hearing.
However, when conbined with the other evidence which should have
been, but was not, presented to Gunsby’'s jury, confidence in the

outcone of Gunsby’'s trial was undermned and a new trial was

2The State strongly takes issue with the representation in the
appellant’s brief that the Borton/Poole testinony provided the
“strongest evi dence” against Rose in his trial (Appellant’s Initial
Brief, p. 60).
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necessary.

The difference, of course, between GQunsby and t he i nstant case
is that Rose is attenpting to resurrect a prior ineffective
assi stance of counsel claimwhich was previously rejected on the
merits by this Court. Thus, although Gunsby was able to
denonstrate constitutional error which prevented materi al evi dence
from reaching his jury, Rose’s claim of constitutional error,
presented in his first postconviction notion, was expressly
rejected by this Court. Rose has offered no new allegations to
suppl enent or revive his prior claimof ineffective assistance of
counsel

Simlarly, Lightbourne does not conpel any relief for Rose.

Li ght bourne’s initial postconviction notion presented a claimthat
the jail house i nformants were state agents that unconstitutionally
elicited incrimnating statenents fromLightbourne. At the tine of
the evidentiary hearing on the notion, two of the informants coul d
not be | ocated, but another testified consistent with Lightbourne’s
allegations. A few years later, the other two previous inmates
were | ocated, but the trial court only entertained testinony from
one of the inmates, finding the second to be procedurally barred.
On appeal, this Court held that the trial court’s materiality
anal ysis was flawed by the failure to consider the postconviction
testinmony of all three inmtes collectively when considering
confidence in the outcone of Lightbourne's trial.

It is significant that despite the extent of the information
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at issue in Lightbourne -- recantations by key wtnesses to

Li ght bourne’ s adm ssions -- this Court deni ed Li ght bourne’ s request
for a new trial, finding that in light of the other, proper
evi dence agai nst Lightbourne, there was no reasonabl e probability
of a different result on retrial. 24 Fla. L. Wekly at S379.
However, because the inmates’ testinony had provided nuch of the
evi dence to support at |east three of the aggravating factors, this
Court found that a new penalty phase was warrant ed.

In Rose’ s case, Poole and Borton only testified about natters
germane to Rose’s guilt, not about punishnent. Al t hough Rose
clainms that sonme mtigation was di scounted due to the Borton/Pool e
testinmony and that this testinmony was offered as one reason to
support the cold, calculated and preneditated aggravating factor,
the limted testinony that Rose had admtted this nurder clearly
did not weigh heavily in the inposition of the death sentence. As
previously noted, a review of the sentencing order reflects that
t he sane sentence woul d have been i nposed even if Borton and Pool e
had never testified.

In conclusion, there is no authority cited by Rose which
follows what Rose is asking this Court to do: to reconsider
al l egations of ineffective assistance of counsel based on entirely
new facts for an unrelated Brady claim In all of the cases relied
on by Rose, new evi dence which related to and suppl enented a prior
claim had to be considered in conjunction wth any prior
constitutional errors commtted at trial. The cunul ative error
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standard has never been held to require reconsideration of
al l egations of a previously rejected clai mwhen the new evi dence or
information at issue is conpletely unrelated to the prior claim
Thus, Rose’s request for a remand for further analysis of any

cunul ati ve error nust be deni ed.
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| SSUE |V

WHETHER THE TRIAL COURT DEPRIVED ROSE OF
PUBLI C RECORDS TO WHI CH HE WAS ENTI TLED.

Rose next challenges the trial court’s prelimnary rulings
with regard to his public records requests. The record clearly
denonstrates that the court below properly resolved all public
records issues in accordance with Florida law and this Court’s
precedents. Specifically, Rose challenges the trial court’s
hol ding an in canera inspection of the State’'s exenpt materials,
denyi ng an evidenti ary hearing on all egati ons of nondi scl osure, and
failing to require the State to disclose an inventory of all
docunments wi thhel d as exenpt.

Curiously, Rose cites no | egal authority in his public records
i ssue. Perhaps this is because the trial court dutifully
entertained a sea of public records requests which were fully
l[itigated in conpliance with current [|aw Docunents which the
State Attorney’s O fice sought to withhold were exam ned at an in
canera hearing. This is the appropriate procedure. See, Ragsdal e
v. State, 720 So. 2d 203, 206 (Fla. 1998). Sone of these were
ordered to be disclosed, others were sealed for this Court’s
review. There has never been a requirenent that the State provide
awitten inventory of all w thheld docunents. There is no reason
to i npose the additional requirenents suggested by Rose to the well
devel oped | aw on public records for capital defendants. No relief

is warranted in this issue.
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| SSUE V

WHETHER THE TRIAL COURT ERRED |IN SUMVARILY
DENYI NG ADDI TI ONAL CLAI MS.

Rose’s final claimchallenges the trial court’s denial of the
remai ni ng i ssues presented in his successi ve postconvi ction notion.
As the trial judge found, none of these i ssues provided a basis for
any cognizable argunent for relief, and therefore they were
properly summarily denied. As will be seen, review of each issue
i ndependently denonstrates the propriety of the trial court’s
summary rejection of these clains bel ow

A COVPETENCE OF CURRENT POSTCONVI CTlI ON COUNSEL

Rose asserts that his current postconviction proceedi hg was
constitutionally i nadequate due to a | ack of sufficient funding for
collateral counsel. This Court rejected this claimin Reneta v.
State, 710 So. 2d 543, 546-547 (Fla. 1998). As in Reneta, the
current counsel in this case have not identified any avenues for
investigation which could possibly lead to a cognizable
postconviction claim |Indeed, it is apparent froma review of the
record that the current Brady cl ai mwas thoroughly i nvestigated and
presented to the lower court, as it has been in this Court.
Therefore, this claimwas properly summarily deni ed.

B. CONSTI TUTI ONALI TY OF JUDI CI AL ELECTROCUTI ON

Rose al so presents a claimchallenging the constitutionality
of Florida’ s electric chair. This Court has repeatedly rejected

simlar clains as procedurally barred and neritless. Provenzano v.
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State, 24 Fla. L. Wekly $S443 (Fla. Sept. 24, 1999); Jones V.
State, 701 So. 2d 76 (Fla. 1997). Relief was properly denied on
this claim

C. CONSTI TUTI ONALI TY OF CLEMENCY PROCESS

Rose next contends that Florida’ s clenency review process
violates his right to due process. As this Court has acknow edged,
such a claim “is not properly the subject of a 3.850 notion.”

Medina v. State, 690 So. 2d 1241, 1249 (Fla. 1997). Rat her,

cl enency i s an excl usi vely executive function, not subject to being

second-guessed by the judiciary. Provenzano v. State, 24 Fla. L

Weekly S314 (Fla. 1997); Bundy v. State, 497 So. 2d 1209, 1211

(Fla. 1986); see also, Wade v. Singletary, 696 So. 2d 754, 756, n. 4

(Fla. 1997) (finding executive s power to grant or deny pardons to
be beyond control or criticism of judiciary). Mor eover, Rose’s
presentation of this issue is vague and conclusory, devoid of any
specific facts identifying even potential deficiencies with the
cl emency process. For all of these reasons, the court below
properly summarily denied this claim

D. CONSTI TUTI ONALI TY OF RULES REGARDI NG JUROR | NTERVI EW5

Rose’s last challenge disputes the constitutionality of
Florida rules limting an attorney’'s right to interview jurors
after the conclusion of atrial. As usual, Rose’s counsel fails to
acknowl edge or attenpt to distinguish case law directly on point

which rejects his claim In Young v. State, 24 Fla. L. Wekly

S277, n. 5 (Fla. June 10, 1999), this Court expressly found this to
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be a direct appeal issue, procedurally barred in postconviction
pr oceedi ngs. See al so, Ragsdale, 720 So. 2d at 205. Thus, the
court below properly summarily denied this issue as barred.

Even if not barred, the claimwould be denied as neritless.
The United States Suprene Court has held that “long-recogni zed and
very substantial concerns” justify protecting jury deliberations
fromthe intrusive inquiry which Rose’'s attorneys are seeking to

conduct in this issue. Tanner v. United States, 483 U. S. 107, 127

(1986) . Federal courts have consistently upheld the federal

restrictions on post-trial juror interviews against constitutional

chal I enges much |i ke Rose offers in his notion. See, United States

v. Hooshmand, 931 F. 2d 725, 736-737 (11th Gr. 1991); United States

v. Giek, 920 F. 2d 840, 842-844 (11th G r. 1991). The reasoni ng of
those cases applies equally well to Florida’s rule restricting
juror contact when considered in light of Florida s constitutional
right of access to the courts, and denonstrates that Rose is not
entitled to relief in this issue.

Since no error has been showmn with regard to the trial court’s
summary rejection of these issues, Rose is not entitled to relief

in this appeal.
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CONCLUSI ON

Based on the foregoing argunents and authorities, the trial
court’s sunmmary deni al of Rose’s successive postconviction notion
nmust be affirnmed.
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