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PRELI M NARY STATEMENT

Appel l ant was the defendant in the trial court and wll be
referred to herein as “Appellant” or “Defendant.” Appellee, the
State of Florida, was the prosecution below and will be referred
to herein as “Appellee” or the “State.” Reference to the record
on appeal will be by the synmbol “R” to the transcripts wll be
by the synbol *“T,” reference to any supplenental record or
transcripts will be by the synbols “SR vol.]” or ST[vol.],” and
reference to Appellant’s brief wll be by the synbol “IB,”
foll owed by the appropriate page nunbers.

STATEMENT OF THE CASE AND FACTS

Appel | ee accepts Appellant's statenents of the case and
facts for purposes of this appeal, subject to the additions,
corrections, and/or clarifications below and in the Argunent

secti on.



On May 2, 1998, survivor/eyew tness, Joseph Louis Moore,
took his girlfriend s car, a white 1991 Dodge Dynasty, to the
Audi o Logic store on Qakland Park Blvd., in WIlton Mnors, to
have a car stereo installed (T 871-73). Hs gqgirlfriend,
Kimberly Davis Burke, waited in the store | obby with her 2 year-
old child while the work was being done (T 871, 874-75, 785
786- 88) . As M. More was |eaving the store, through the
gar age/ servi ce bay, he encountered a man who displayed a gun in
hi s wai stband, and pulled the gun out, telling More to go back
inside (T 878-80).! He described the man as a black male, 5'7-
5'10", 160-170 pounds, wearing baggy jeans, a t-shirt and a
baseball cap (T 878-79). The gunman was not wearing eyegl asses
(T 902). He was initially 6 feet away from Moore but was cl oser
when he told More to go back inside (T 880). Moore identified
Appel l ant as the gunman (T 881-82).

Once inside, Appellant told More to lay on the floor, which

! The store’s co-owner, M ke Di xon, described the store’s
| ayout as follows. Entering the front door of the store, you
find a | obby or waiting area for the custonmers (T 621). There
is a counter stretched across the wall opposite the front
door, and the cash register was behind that counter (T 617).
There is also a display case behind the counter (T 621).

There is a door behind the counter |eading back to the
installation or service bay (T 622-23). There is also a door
| eading to the inventory room which also functioned as a mni
office (T 622). It is not accessible to custonmers (T 622).
Fromthe inventory room there is a door leading to the
installation bay (T 624).



he did because he was afraid (T 881). Moore saw victim Aaron
Knight lying face down on the floor (T 882-83). Aaron was co-
owner of the Audio Logic store with Mke Dixon (T 616). The
second victim store enployee, Bradley Krause, was also lying
face down on the floor, behind Aaron (T 883, 614). NMbore saw a
third man, eyewitness, Louis Rosario, also lying face down in
the bay (T 884). Finally, he saw a heavy-set, black male in the
bay area but didn't really pay attention to him (T 884).

Appel lant told everyone lying on the floor to put their
hands behind their back and they were duct-taped (T 885). More
was able to see that Aaron, Brad and Louis’ hands were also
duct-taped (T 885). He heard Appellant asking about the store’s
stereo equi pnent and how nuch it was worth (T 885). Moore’ s
wal l et (containing his driver’s license, credit cards and other
papers) and cell phone were taken from him (T 886). Appel | ant
drove a blue-ish/purple Ford Probe into the service bay, it had
the driver’s side headlight stuck in the upright position (T
888-90). He opened the hatchback and al ong with another person
started loading the store’'s electronics equipnment into the car
(T 890).

While this was going on, More' s girlfriend, M. Davis, was
sitting in the | obby area of the store. Earlier, she had seen

two (2) cars pull up-- a Kia Sephia and an ol der nodel, blue-ish



Ford Probe, with one of its headlights stuck in the wupright
position (T 790-91). A few mnutes later, she saw a black nale
in the inventory room where she had earlier seen the two (2)
white enpl oyees (T 796-97). Wen she nade eye contact with him
he asked if that was her white car in the service bay and told
her that her boyfriend was |ooking for her (T 797). She
described himas 5'9", about 175 Ibs., wearing a white t-shirt,
khaki pants and a baseball cap (T 797-98). He was not weari ng
eyegl asses (T 833). She got as close as 3 feet away from him as
she walked to the door connecting the |obby area with the
service bay (T 798). Ms. Davis identified Appellant as the man
she saw (T 799).

Upon entering the service bay, Ms. Davis saw several people
lying face down on the ground with their hands duct-taped behind
their backs, including her boyfriend Joe and the store enpl oyees
(T 800-02). She knew what was going on and sat down wth her
baby on her lap (T 803). She watched three people |oad boxes
into the Ford Probe (T 803-05). They nmade about 25-30 trips in
about 10-15 mnutes, passing right in front of her and Davis was
wat ching them nost of the tinme (T 806, 803, 840). M. Davis was
afraid, she saw that Appellant had a gun (T 806-07). She and
Moore heard Appellant ask Aaron for the keys to the cash

register, which Aaron replied were in his front pocket and



Appellant took them (T 891-92, 807-08). They also heard
Appel  ant ask Aaron where the store’s video canera was |ocated
and Aaron told himthat there wasn't one(T 892-93, 807). Moor e
heard Appellant ask Aaron about any guns in the store and wasn’t
sure what the response was, but |ater saw Appellant with a bl ack
gun and heard him ask Aaron what kind of gun it was (T 892-94).
Aaron owned a Walther PPK .380, which he kept in his desk drawer
(T 625).

After the boxes were loaded into the Ford Probe, Appellant
told Ms. Davis, who had been sitting up near the front of a
burgundy Acura, to nove away and |ay down on the ground because
he didn't “want this to get on [her].” (T 809, 896-97). V5.
Davis had been sitting only 3 feet away from Aaron, in front of
the burgundy Acura (T 808, 897). She noved down a few feet
towards the mddle of the car, and laid down but was still able
to see what was going on by |ooking underneath the car (T 809).
Both Moore and Davis then saw Appellant get into the Ford Probe,
and saw the car start to pull away but then stop (T 894-95,
810). Appellant cane back and said to Aaron “you know nme.” (T
810). Aaron replied that he didn’'t know him and appellant said
“man, you do renenber ne.” (T 895). Aaron again said that he
didn’t know him but Appellant put the gun to the back of Aaron’s

head and pulled the trigger (T 896, 810). Davi s saw Appel | ant



shoot Aaron in the head (T 811). Moore junped up when Aaron
got shot but Appellant pointed the gun at him and said “get back

on the floor.” (T 897, 811-12). Appel | ant wal ked over to Brad

and shot him in the back of the head (T 897, 812). Appel | ant

then thanked them all for their cooperation and left saying

“have a nice day.” (T 898, 812).

The third survivor/eyew tness, Louis Rosario, was standing
outside the service bay area, in front of his Jeep, snoking a
cigarette when soneone approached him from behind with a gun and
told himto go inside and lie dowmn (T 767). Rosario saw the gun
but not the person (T 767). He described it as an automatic
handgun (T 768). Rosari o described the gunman as “about his
hei ght, probably,” (6'2") or an inch or tw shorter (T 768).
The gunman was a black nale, wearing jeans, a shirt and a
baseball cap (T 769). Rosario was scared so he conplied, lying
down on the service bay floor, face down (T 769-71). He heard
Joe Moore and the others also getting down on the floor (T 771).
Rosario thinks that he was closest to Brad, he had one person by
his feet and another one by his head (T 772). Rosari o’ s hands
were tied behind his back with duct-tape and he was asked for

any noney or valuables that he had, but didn’t have any (T 772).

Rosari o kept praying because he thought that he was going



to get killed (T 773). He corroborated More and Davis’
testinony on what happened thereafter. He heard cars being
nmoved in the bay area but didn't |ook around at all because he
was scared (T 773). He al so heard sonebody |oading stuff into
a car and heard soneone asking how much the itens cost, how nuch
they could get for it (T 774). The store enployees were also
asked for the keys to the cash register, whether they had any
surveillance caneras in the place and if they had a gun (T 775).
They responded that there was no surveillance canera and told
where the gun was |located (T 775).

Rosario heard a car start and begin to |eave but then stop

(T 777). One of the assailants cane back and asked one of the
store enployees whether he knew him (T 777). The enpl oyee
answered “no” and the gunman asked a few tines nore. The

enpl oyee kept saying no but the gunman cocked the gun back and
shot the enployee (T 777). He then heard the gunman tell Joe
Moore to stop noving around or he would be shot (T 778). The
gunman then wal ked up to the second enployee and shot him he
didn't say anything (T 778-79). The gunman then told them to
“have a nice day,” thanked them for their cooperation and |eft
(T 779).

O ficer David Akers, Cty of Wlton Manors Police

Departnent, responded, at 12:35 p.m, to a 911 call about a



possi bl e shooting at the Audio Logic store (T 588-89). He found
Brad lying on the floor with his hands duct-taped behind his
back, he was still breathing slightly (T 593).2 There was a
| arge pool of blood around his head (T 593). Aaron, tied in the
sane manner, was deceased (T 594, 1162). O ficer Akers secured
the scene and waited for the paranedics (T 596). He put out a
BOLO for a dark-colored Ford Probe, possibly occupied by 3 black
mal es, with one of its headlights stuck in the upright position
(T 597-98).

The gunshot to Aaron’s head fractured the skull in many
pl aces, l|acerated his brain stem caused excessive anounts of
bl eeding and exited through the left side of his nose (T 1101).
The bullet to Brad’'s head entered the posterior area, left side
of the head, fractured the skull, lacerated the brain, and
exited the right eyebrow (T 1109).

Det ective John Nelson Howard, a crine scene detective with
the Broward County Sheriff's Ofice, responded to the nurder
scene that day (T 685-87).% He took pictures and collected a

spent projectile fragnment, tw spent shell casings and a

2 VictimBrad Krause was transported to the hospital where
he was pronounced dead.

3 The Broward County Sheriff’'s Ofice handles crime scene
investigation for the Cty of Wlton Manors, wherein this
Audi o Logic store is located (T 687, 600).

8



baseball cap from the service bay area (T 687-692). There was
a projectile inpact hole in the baseball cap (T 693). One shell
casing was next to the head of the victim (T 695). He sent the
spent projectile and 2 spent shell casings to the sheriff’s
crime lab, firearns division (T 697).

Detective Howard processed the duct-tape from Aaron for
fingerprints (T 700-01). He also processed the show oom
show oom counter, glass shelving within the counter, the store
room shelving in the store room a few boxes of stereo
equi pnent on the floor in the store room the front doorway
ar ea, and plate glass wndows on the side for [|atent
fingerprints (T 702-03). Finally, survivor/eyew tness Davis’
Dodge Dynasty was towed to the crinme lab for further processing
(T 703). Aaron’s partner, Mke Dixon, confirmed that $12, 000
(whol esal e, $18,000 retail) worth of electronics equipnent had
been stolen, as well as Aaron’s gun (T 627-28).

On May 4, 1998, two days after the double-nurder,
eyew tnesses ©More and Davis net with Deputy John MMhon, a
forensic artist with the Broward County Sheriff's Ofice, to
prepare a sketch of the gunman (T 900, 904, 814, 913). Davi s
went first, neeting with Deputy McMahon for 2 hours, to conpile
the sketch (T 915). Mbore was shown the conposite and concurred

with it (T 900, 916). Lead Detective Anthony Lews, Cty of



Wlton Manors Police Departnent, dissem nated the police sketch
to different police agencies and the press (T 1160, 1163-64).
In addition, a copy of the sketch was also faxed to Audio
Logic’s friendly conpetitors, including M. John Ercolano (T
628-29, 1068-71).

Ercol ano recogni zed the person in the sketch as soneone who
had been in his store about one nonth before the shooting (T
1071-73). He identified Appellant as that man (T 1074-75). The
first tinme Appellant came in, on February 28, 1998, he
conpl ai ned about a car stereo that Audio Logic had installed (T
1074, 1076, 1080). That neeting lasted about 15 mnutes (T
1074). The second tinme Appellant cane in, on March 2, 1998, was
to make an appointnent to have the work re-done (T 1073-74,
1080) . Appel I ant never had the work done (T 1078). Er col ano
identified Appellant’s 1978 A dsnobile (T 1075).

Ercolano called Aaron’s partner, M ke D xon, which pronpted

Dixon to do a records search of the Qakland Park store (T 628-

29). D xon found an invoice from a job done on Decenber 12,
1997 (T 632). The invoice shows that three anps and six
speakers were installed on a 1978 Jdsnobile (T 633). The

appoi ntment book shows that “Robert” dropped a GV (General
Mot ors) autonobile off on Decenber 12, 1997, for installation of

an anp (T 636). Anot her notation in the book says “Robert,
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A dsnobil e” and has a tel ephone nunber “763-3984" (T 636).

Di xon renenbered neeting the person in the police sketch
a man naned “Robert”, at the Davie store (T 628, 637, 639). He
met Robert on three (3) occasions-- for 20-25 mnutes the first
time, 10 mnutes the second time, and nore than 30 m nutes the
last time (T 637-38). During those neetings, D xon was about 3
feet away from Robert (T 638). He identified Appellant as
Robert (T 638-39). He had a conplete system including speakers
and wanted it installed in his car, a late *70's, Ilight blue
O dsnobile (T 639-41). Di xon quoted him a price for the |abor
and installation and told himto nmake an appointnment (T 641-42).
At the second neeting, D xon referred Robert to the Gakland Park
store, thinking it would have nore tine to do the installation
(T 642).

The third contact that he had with Robert was also at the
Davie store, after the installation was conpleted (T 643).
Robert conplained that his anp was shutting down after playing
20 mnutes (T 643). Di xon tested it, letting the system play
for along tinme but it did not shut down (T 646).

Detective Lewis checked the telephone nunber in a cross
reference directory for a nane and address (T 1166). It showed
a Robert Rmmed living at 736 Northwest 14th Terrace (T 1166).

He also did a conputer search of the Florida license plate and

11



vehicle registration database and found that two vehicles were
registered to Robert Rmred (T 1167). A Ford Probe and a 1978
O dsnobile (T 1168). The address provided matched the one from
the cross reference book (T 1168).

Detective Lewis conpiled a photo line-up and showed it, on
May 8, 1999, to eyewi tnesses Mdore and Davis (T 1170, 900. 904,
814). Moore | ooked at the photo line-up first and identified
Appellant (T 901, 1171). Ms. Davis picked 2 pictures that
resenbl ed her assailant, explaining that both pictures |ooked
the sanme to her and that she selected the first photo (which
wasn’'t the Appellant) because it was a close-up, providing a
better view of the person (T 814, 845, 859, 1172-74).
Detective Lewis did not tell her who to pick out (T 815, 1175).
After Ms. Davis marked her 2 selections, Detective Lews told
her that Moore had picked her second choice (T 845, 1174).
Detective Lewis took a taped statenent from More and Davis
after the photo line-up (T 1175).

M ke Dixon was also shown the photo |ine-up and picked
Appel lant (T 1175-77). The third eyewitness, Louis Rosario, was
not able to identify anyone from the photo line-up (T 780-81).

Thereafter, Detective Lewis obtained an arrest warrant for
Appel lant (T 1178). He requested help from the Ft. Lauderdale

Police Department to pick up Appellant (T 1179). On May 10,
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1998, O ficer Kenneth Kelley, a K-9 officer with the Cty of Ft.
Lauderdal e Police Departnent, observed a 1978 blue d dsnobile
and attenpted to stop it, but the car fled (T 978, 984-86). A
12 mnute chase ensued, with the O dsnobile traveling at speeds
of 80-85 nph (in a 35 nph zone)(T 984, 986-87, 991). The car
also went through red lights and al nost struck other vehicles
(SR 71).

Oficer Kelley saw only one occupant (the driver) in the
vehicle and saw him throw things out of the car during the chase
(T 991-93, 995-96). The driver fled when he finally stopped and
was apprehended by the K-9 dog (T 992). Oficer Kelley
identified Appellant as the driver (T 993). The itens that were
throwmm out of the car were l|later recovered-- a burgundy wallet,
with Joe More's driver’s license (T 1008-09), Aaron’s Wlther
PPK firearm (T 1018) and a second firearm (T 1013-14). The
spent projectile (bullet) and the two spent shell casings that
were found at the nurder scene were identified as being fired
fromthat second firearm (T 1036, 1045, 1047, 1050).

Detective Lewis ordered that the 1978 ddsnobile and
bl ui sh/ purplish Ford Probe be inpounded (T 1179-80). Pur suant
to search warrants Appellant’s hone and the Ford Probe were
searched but nothing of value was recovered (T 1182, 1184). A

warrant was next obtained to search the A dsnobil e and Detective
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Howard assisted in the search (T 715). They found a live round
of .380 ammnition inside a shoe (T 717-20). It was later
determned to have cone from Aaron’s Walther PPK (T 1056-57).
They also found an organizer inside the glove conpartnent,
containing the vehicle registration (T 722, 1197) and a |ease to
a storage space (T 1197). The date of the |ease was My 7,

1998, for a storage unit at Extra Space in Lauderhill (T 1198).

Finding no electronics equipnment in the ddsnobile,
Detective Lewis obtained a search warrant to for the storage
facility and executed it on My 14, 1998 with Detective Howard
(T 1198-1200, 722). They found electronics equipnent in the
storage unit (T 724, 1200). The equi pnrent was taken to the
crime lab and processed for latent fingerprints (T 725, 1200).
Twenty-four of Appellant’s fingerprints were found on the itens
(T 1129). Pictures of the itens seized were admtted into
evidence and identified by Mke D xon (T 649-661, 1154-1156,
1197-1201). A videot ape showi ng Appellant renting the storage

unit on My 7, 1998, was played for the jury (T 1205-06).

On July 13, 1998, Di xon, Mowore and Davis viewed a live |ine-
up and identified Appellant (T 1207-08, 1210, 647-48, 902, 816-

17). The third eyewitness, Rosario, was not able to identify
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anyone in the photographic or live line-up (T 780-81).

In inposing a sentence of death, the trial court found a
total of six (6) aggravating factors in this case and applied
great weight to four (4) of them (1) that Appellant was
previously convicted of a felony and commtted the double
murders while wunder sentence of inprisonment (Conditiona
Rel ease Program; (2) that Appellant has three prior convictions
for felonies involving the wuse or threat of violence to
i ndividuals; (3) that the double nurders were commtted for the
purpose of elimnating wtnesses; and (4) that the double
murders were conmtted in a cold, calculated and preneditated
manner (R 2383-2399).

The trial court gave noderate weight to the HAC factor and
to t he doubl e nmur der s bei ng comm tted duri ng ar ned
robberi es/ ki dnappings. No statutory mtigators were found. The
trial court gave sone or mnimal weight to the non-statutory
mtigators that Appellant was an excellent enployee and had
hel ped or mnistered to others in the past, but gave very little
wei ght to the other non-statutory mtigators--Appellant’s famly
background, that Appellant was a good father, and Appellant’s

mental ill ness.

SUMVARY OF THE ARGUMENT
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PONT I- The trial court properly denied Appellant’s notion to
suppress the organizer and its contents because it was
di scovered in plain view and fell within the anbit of the search
war r ant . The police were executing a lawfully issued search
warrant at the tinme they discovered the organizer. The

incrimnating nature of the organizer and the officer’s right of

access were also apparent because the organizer could have

contained any of the “smaller” itenms listed in the search
war r ant . Finally, even if error, denial of the notion was
harm ess.

PONT Il1- The trial court properly denied Appellant’s notions to
suppress the out-of-court and in-court identifications of

survivors/ eyewi tnesses Joseph Louis Mwore and Kinberly Davis
Bur ke. The totality of the circunstances denonstrates that
there was not a substantial |ikelihood of msidentification.
Further, even if error, it was harmnl ess.

PONT Il1l- The trial court properly granted the State’'s cause
challenge to prospective juror David Vandeventer because he
could not inpose the death penalty under any circunstances and
properly granted the State’'s perenptory to prospective juror
Gaendol yn Sthilaire because she had previously served on a hung
jury and that is a race-neutral, non-pretextural reason.

PONT IV- The trial court correctly admtted rebuttal testinony
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from Oficer Kenneth Kelley regarding his ability to see w thout
his eyegl assess. One of Appellant’s theories of defense was
that he could not be the shooter because the shooter wasn’'t
wearing eyeglasses and he nust wear his all the tine to see.
Oficer Kelley's testinony was offered to rebut that defense and
to show what a person with simlar vision was able to see
W thout his eyeglasses. Further, even if error, it was harm ess
beyond a reasonabl e doubt.

PO NT V-The trial court properly denied Appellant’s notion for
mstrial based on the cross-examnation of Appellant’s wfe,
Joanne Ri nmer. The prosecutor’s question was not “fairly
suscepti bl e” of being a comment upon Appellant’s right to remain
silent. Further, even if error, it was harmess beyond a
reasonabl e doubt .

PONT VI & VIII- Only one of the alleged inproper prosecutoria

coments was preserved for appellate review Those that were
not preserved are procedurally barred because they do not
constitute fundanental error. The one preserved comment was not
i nproper and does not constitute reversible error.

PONT VII-The trial court properly allowed the State to cross-
exam ne Appellant’s nental health expert, Dr. Martha Jacobson

on Appellant’s prior crimnal history because she relied upon it

in formng her opinions. Further, even if error, it was
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har m ess.

PO NT I X- The HAC aggravator is supported by the evidence which
shows that Aaron and Brad suffered fear, enotional strain and
terror prior to their nurders.

PONT X- Appellant failed to preserve this argunent for
appel l ate review. Further, the victiminpact jury instruction
given by the trial court was proper as it tracked the I|anguage
of the statute and W ndhom case.

PO NT Xl- The death penalty is proportional in this case.
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ARGUNVENT
PONT I

THE TRIAL COURT PROPERLY DEN ED APPELLANT' S MOTI ON TO
SUPPRESS THE ORGANI ZER AND | TS CONTENTS ( Rest at ed) .

The trial court properly denied Appellant’s notion to
suppress the organizer and its contents, which were seized
during a search of Appellant’s 1978 O dsnobil e, because although
the organizer was not listed in the search warrant, it was
di scovered in plain view and fell wthin the anbit of the
lawful |y issued search warrant.

It is well-settled that a trial court's ruling on a notion
to suppress cones to the appellate court <clothed with a
presunption of correctness, and the reviewng court nust
interpret the evidence and reasonable inferences and deductions
derived therefrom in a manner nost favorable to sustaining the

trial court's ruling. Medina v. State, 466 So. 2d 1046, 1049-

1050 (Fla. 1985); Velez v. State, 554 So. 2d 545, 547 (Fla. 5th

DCA 1989). An appellate court wll give great deference to a
trial court's ruling and findings of fact on a notion to
suppress and should not substitute its judgnent for that of the

trial court. Johnson v. State, 438 So. 2d 774 (Fla. 1983), cert

denied, 465 U.S. 1051 (1984); Wasko v. State, 505 So. 2d 1314,

1316 (Fla. 1987); DeConingh v. State, 433 So. 2d 501, 504 (Fl a.

1983), cert. denied, 465 U S. 1005, 104 S. C. 995, 79 L. Ed. 2d
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228 (1984); Sommer v. State, 465 So. 2d 1339 (Fla. 5th DCA

1985) .
Further, the totality of the circunstances considered by the
lower tribunal in making its evidentiary ruling cannot be

rewei ghed on appeal. State v. Franko, 681 So. 2d 834 (Fla. 1st

DCA 1996). The trial court’s finding in this case, that the
organi zer and its contents, which were found in plain view, fel
wthin the anmbit of the lawfully issued search warrant (ST
12/ 18/ 98, 244-45), is supported by the record and therefore, the
denial of the notion to suppress nust be affirned.

The | aw governing the seizure of evidence that is not |isted
in a search warrant but that is discovered in plain view by
police while lawfully executing a search warrant is clear. I n
order to sustain such a seizure, the State mnust prove three
things: (1) that the seizing officer was in a position where he
had a legitimate right to be; (2) that the incrimnating
character of the evidence is imediately apparent; and (3) that
the seizing officer has a |lawful right of access to the object.

Black v. State, 630 So.2d 609, 613 (Fla. 1st DCA 1993), citing

Horton v. California, 496 U S. 128, 136-7, 110 S. C. 2301, 2307-

8, 110 L. Ed.2d 112 (1990).
The first elenent is met here because the police were

executing a lawfully issued search warrant at the tine they
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di scovered the organizer. At the hearing on Appellant’s notion
to suppress, Detective Anthony Lewis, WIton Manors Police
Department, testified that on May 9, 1998, he obtained a search
warrant to arrest Appellant for two counts of nmurder (ST
12/ 8/ 98, 87). The next day, Oficer Kenneth Kelly, Broward
County Sheriff’'s Ofice, tried to pull Appellant over while he
was driving his 1978 ddsnobile but Appellant fled, taking the
police on a chase throughout Ft. Lauderdale (ST 12/8/98, 68, 71-
72). During the chase, Oficer Kelly observed Appellant
thromwng itenms out of the car (ST 12/8/98, 71). Appel I ant was
ultimately taken into custody and the car inpounded by the
WIlton Manors Police Departnent (ST 12/8/98, 72-73).

After Appellant was arrested, Detective Lews obtained a
search warrant for the 1978 O dsnobile (ST 12/8/98, 90).4 The
stolen electronics equipnent, wrth an estimated $14, 000-
$20, 000, had not yet been recovered at the time the O dsnobile
was searched (ST 12/8/98, 89-91). Further, although victim Joe
Louis Moore’'s wallet and driver’s |license had been recovered, as
well as the firearm stolen from victim Aaron Knight and the

firearm used in the double nurder (IB 46), the renaining

“ Contrary to Appellant’s assertion, the A dsnobile was
not searched at the tine of its inpoundnent (1B 46). |nstead,
Detective Lewis testified that he conducted a cursory search
of the A dsnobile at the tinme of Appellant’s arrest, which did
not reveal anything of evidentiary value (SR 100-101).
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victims’ wallets and other personal property had not been found
(ST 12/8/98, 91, 109). Def ense counsel conceded at the
conti nued suppression hearing that the police had the right to
search the glove conpartnment pursuant to that search warrant (ST
12/18/98, 237). Thus, the police were in the process of
executing a lawful search warrant when they discovered the
or gani zer.

Regarding the second elenent, that the incrimnating
character of the evidence be imedi ately apparent, Chief Justice

Rehnquist, in a plurality opinion in Texas v. Brown, 460 U. S

730, 103 S.Ct. 1535 (1983),° explained that the “inmediately
apparent” prong does not require that the police officer *know
that certain itens are contraband or evidence of a crine:

It nmerely requires that the facts available
to the officer would ‘warrant a man of
reasonable caution in the belief’...that
certain itens may be contraband...or useful
as evidence of a crine; it does not demand
any show ng that such a belief be correct or
nore likely true that false. A ‘practical
nont echni cal’ probability that incrimnating
evidence is involved 1is all t hat IS
required.

> Al though Brown is a plurality opinion, the remaining
menbers of Court concurred with this and found that the police
of fi cer had probable cause to seize the contraband in that
case. |1d. at 744, 103 S.C. at 1544 (White, J. concurring);
Id. at 746, 103 S.Ct at 1545 (Powel |, Bl acknmun, JJ,
concurring); ld. at 750, 103 S.C. at 1547-8 (Stevens,
Brennan, Marshall, JJ, concurring).
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ld. at 742, 103 S.C. at 1543 (citations omtted).
Here, the “incrimnating nature” of +the organizer was

“imedi ately apparent” because it could have contained any of

the “smaller” itenms listed in the search warrant--such as,
fingerprints, shel | casi ngs, projectiles, ammuni ti on,
trace/ mcroscopic evidence and/or duct tape (SR “C). See

State v. Wber, 548 So.2d 846, 847 (Fla. 3d DCA 1989)(police

officers are authorized to search throughout the specified
premses for the itens described in the warrant, so long as the
areas and containers searched are ones in which the described

itenms mght reasonably be found); Aford v. State, 307 So.2d

433, 439 (Fla. 1975)(“[a]reasonable search for small itenms such
as .38 caliber cartridges logically would lead to closets,
drawers, <clothes piles, and any other conceivable nook and
cranny in which they could be found.”).

| ndeed, Detective Lewis testified at the suppression hearing

that the organizer was Jlarge enough to <contain persona

property, live rounds of ammunition, or a firearm (ST 12/8/98,
91). He believed that there was trace evidence inside the
organi zer (ST 12/8/98, 102). He also believed that the

organi zer could have <contained <credit cards and driver’s
licenses belonging to the other wvictins (ST 12/8/98, 109).

Detective Lewis further stated that he didn't know whether a
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third firearm had been used during comm ssion of the crine (ST
12/ 8/ 98, 104). Because the organizer could have contained
itens listed in the search warrant, the third elenent,
requiring the seizing officer to have probable cause before
| egally seizing evidence discovered in plain view, was al so net

in this case. See Arizona v. Hicks, 480 U.S. 321, 326, 107

S.Ct. 1149, 1153, 94 L.Ed.2d 347 (1987).°6

Detectives Lewis and Howard were justified in searching the
organi zer and its contents, even though not |isted on the search
warrant, because it was |arge enough to contain sonme of the
smaller itenms listed on the search warrant and Detective Lew s
testified that he thought it mght contain sone of those snmaller

i tens. See US. v. Scott, 83 F.Supp.2d 187 (D.Mass. 2000)

(items seized pursuant to the plain view exception do not have
to be contraband or actual evidence of crimnal activity;

rather, there needs only to be enough facts for the reasonable

® Appel | ant argues that because there was di sagreenent
bet ween Detectives Lewis and Howard as to which one of them
found the organizer (1B 45, f.n.1). It is inportant to note,
however, that based on the di sagreenment between Detectives
Lew s and Howard over who di scovered the organi zer, Appell ant
renewed his notion to suppress the organi zer and its contents
pre-trial (T 8-11). It was denied by the trial court. It is
not inportant to the “plain view analysis whether it was
Det ective Howard or Detective Lew s that discovered the
organi zer, whether it was found in the gl ove conpartnent or
interior portion of the car or whether detective Lew s’
description of it was accurate; those are all issues going to
t he wei ght of the evidence, not its admssibility.
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person to believe that the itens may be contraband or evidence

of crimnal activity); State v. Ridgeway, 718 So.2d 318 (Fla

2d DCA 1998) (perm ssible to search cooler in defendant’s bedroom
cl oset because t he search war r ant listed dr ugs and
par aphernalia, which could be stored in cooler; also permssible
to search photo albums found inside cooler because they could

have contained drugs or paraphernalia); Black v. State, 630

So.2d 609 (Fla. 1st DCA 1993)(police officers who were searching
the defendant’s girlfriend's residence were allowed to seize
jewelry, electronic equipnent, ammunition, sports equipnent, and
ot her nerchandise found in plain view, but not listed in the
search warrant, because they believed that the itens were stolen
nmer chandi se from robberies that the defendant was suspected of
having conm tted).

The cases relied upon by Appellant are inapplicable to the

facts at hand. In Perez v. State, 521 So.2d 262 (Fla. 2d DCA

1988), the Second District found that the second elenent, the
“incrimnating nature” of the item was not net because there
was absolutely no indication that the seized item a VCR
possibly contained any of the itenms actually listed in the
search warrant--- i.e., cocaine and guns. Further, the police
did not think that the VCR was stolen or linked to any crine.

Instead, it was seized for “further identification.” Here, in
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contrast, the police believed that the organizer contained sone
of the smaller itens listed in the search warrant and/or sone
personal property of the victins.

Li kewi se, the other cases relied upon by Appellant are
I napposi te. The “plain view exception was not relied upon or

even nentioned in Sinse v. State, 438 So.2d 81 (Fla. 1st DCA

1986) . Al that case stands for is the general rule that a
search warrant nust set forth with particularity the itenms to be

sei zed. Further, the issue in Purcell v. State, 325 So.2d 83

(Fla. 1st DCA 1976), was whether the officers were correct in
continuing to search after finding all of the itens listed in
the search warrant. The warrant in that case specifically
descri bed photographic equi pnent. After it was discovered in

the attic, the police continued to search, turning up additional

contraband that was not in plain view The First D strict
concluded that the officers had acted illegally by continuing
the search. Purcell is inapplicable here because the officers
in this case were still looking for all of the itens listed in

the search warrant at the tinme they discovered the organizer in
“plain view

Assum ng arguendo that this Court finds the adm ssion of the
organizer and its contents erroneous, any error was harnl ess.

See State v. DiGuilio, 491 So.2d 1129 (Fla. 1986). There were
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three survivors/eyewtnesses in this case who saw and/or heard
Appel lant nurder Aaron and Brad and testified regarding the
r obbery. It was the police sketch prepared by tw of those
eyew tnesses that led to Appellant’s apprehension. The car they
described, a Ford Probe with one of its lights stuck in the
upright position, matched the one owned by Appellant. Furt her,
while fleeing police, Appellant threw from his car the nurder
weapon, Aaron’s gun and M. More's wallet, all of which tied
him to the nurders/robberies. Two of the eyew tnesses
identified Appellant as the nurderer in a photo line-up and live
line-up. Aaron’s partner, Mke Dixon, also identified Appellant
as a fornmer custoner, which expl ai ned why Appellant thought that
Aaron and Brad knew him Consi dering that evidence, it cannot
be said that the electronics equipnent and Appellant’s
fingerprints on it contributed to the verdict.
PONT Il

THE TRI AL COURT PROPERLY DEN ED APPELLANT' S PRE- TRI AL

MOTION TO SUPPRESS JOSEPH LOUS MOORE AND KI MBERLEY

DAVIS BURKE' S PRE-TRIAL AND | N COURT | DENTI FI CATI ONS

OF APPELLANT. (Restated).

The trial court properly denied appellant’s pre-trial notion
to suppress the out-of-court and in-court identifications of

appellant by victins Joe Louis Mwore and Kinberly Davis Burke.

Based on the totality of the circunstances, there was not a
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substantial |ikelihood of m sidentification.

As noted under Point I, it iswell-settledthat atrial court's
ruling on a notion to suppress cones to the appellate court
clothed with a presunption of correctness, and the review ng
court nust interpret the evidence and reasonable inferences and
deductions derived therefrom in a manner nost favorable to

sustaining the trial court's ruling. Medina v. State, 466 So.

2d 1046, 1049-1050 (Fla. 1985); Velez v. State, 554 So. 2d 545,
547 (Fla. 5th DCA 1989). An appellate court wll give great
deference to a trial court's ruling and findings of fact on a

nmotion to suppress and should not substitute its judgnment for

that of the trial court. Johnson v. State, 438 So. 2d 774 (Fla.

1983), cert denied, 465 U S. 1051 (1984); Wasko v. State, 505

So. 2d 1314, 1316 (Fla. 1987); DeConingh v. State, 433 So. 2d

501, 504 (Fla. 1983), cert. denied, 465 U S. 1005, 104 S Ct.

995, 79 L. Ed. 2d 228 (1984); Sommer v. State, 465 So. 2d 1339
(Fla. 5th DCA 1985).
Further, the totality of the circunstances considered by the

lower tribunal in making its evidentiary ruling cannot be

rewei ghed on appeal. State v. Franko, 681 So. 2d 834 (Fla. 1st
DCA 1996). Gven that standard of review, this Court nust

affirmthe trial court’s ruling.

The test for determining the legality of an out-of-court
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identification is: (1) did the police use any unnecessarily
suggestive procedures and (2) if so, whether, considering all
the circunstances, the suggestive procedures gave rise to a
substantial likelihood of irreparable m sidentification. Thomas
v. State, 748 So.2d 970, 981 (Fla. 1999). I dentifications
obt ai ned through the use of unnecessarily suggestive procedures

are not per se inadm ssible. Macias v. State, 673 So.2d 176

181 (Fla. 4th DCA 1996). “Instead the inquiry is whether under
the totality of the circunstances there has been a substantial
i kelihood of irreparable msidentification.” 1d. St at ed
anot her way:

An identification obtained from a suggestive
procedure may be introduced if found to be
reliable apart from the tainted procedures.
“Reliability is the linchpin in determning
t he adm ssibility of identification
testinmony . . . .” As our suprene court has
held, an identification resulting from a
suggestive procedure is reliable where it is
found to be based solely upon the witness’s
i ndependent recollection of the offender at
the time of the crinme, uninfluenced by the
suggestiveness of the procedure. The burden
is on the State to establish reliability by
cl ear and convi nci ng evi dence.

Macias at 181 (citations omtted).

Here, Appellant argues that it was unnecessarily suggestive
for Detective Lewis: (1) to tell M. More, before he viewed the
live line-up, that Appellant had been arrested and possessed M.
Moore’s wallet at the time of his arrest; (2) to tell M. More,
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after

the photo identification, that he and his girlfriend

had

pi cked the same photo; (3) to tell M. More s girlfriend,

Kinberly Davis Burke, after she selected two photos that

Moore had pi cked Appellant’s photo.

M .

The trial court agreed that the coment to M. Davis was

i nproper, but found that none of the coments were

i nper
I'ikel

SO

m ssibly suggestive as to give rise to a substantial

i hood of irreparable msidentification:

In ruling on the defendant’s notion to suppress
identification, the ultimate issue for the Court’s
determnation is whether wunder the totality of the
circunstances there has been a substantial 1ikelihood
of irreparable msidentification.

In making this determ nation, the Court has considered
those factors outlined in Neal v. Biggers (sic). As
to the photographic, live line-up and in-court
identification nade by wtness Joe More, the Court
finds, by clear and convincing evidence, that the
procedures enployed by Detective Lewis and Deputy
McMann were not so inpermssibly suggestive as to give
rise to a substantial i kelihood of irreparable
m sidentification

[ T] his Court IS convi nced t hat M . Moore’' s
identifications were based solely on his independent
recollection of the perpetrator at the time of the
of fense and uni nfluenced by the sketch.

As to the photographic line-up, live line-up and in-
court identifications made by Kinberly Davis, the
Court finds, nunber one, on My 2, 1998, Kinberly
Davis wtnessed the crine. Nunber two, on My 4,
1998, a conposite sketch of the perpetrator of the
crime was prepared at Ms. Davis’ direction. Nunber 3,
on May 8, 1998, Detective Lews shoed Ms. Davis a
series of six photographs. Nunmber 4, Ms. Davis
sel ected two photographs she thought |ooked |ike the
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same person. Nunber 5, after selecting the two
phot ographs, Detective Lewis told M. Davis, quote,
this is the one Joe picked, end of quote, referring to
a photograph of the defendant. Nunber 6, Ms. Davis
testified that Detective Lewis had not influenced her
deci si on.

Al t hough Detective Lewis’ coment was inproper, in the
Court’s opinion, this does not render M. Davis’
identification per se inadm ssible. The fact remains
Ms. Davis did select the defendant’s photograph, along
wi th another photograph; and in doing so, she stated

in

her testinony, in open court, that the two

phot ogr aphs | ooked |i ke the sane person.

Accordingly, the Court finds, by clear and convincing

evi dence, t hat under t he totality of t he
circunstances, there is not a substantial |ikelihood
of irreparable msidentification. Ms. Davis, having

confronted the defendant on two separate occasions,
had a greater opportunity to view the defendant than
any other eye wtness. This is not a case of a
witness |losing or abandoning a nental inage of the
of fender and adopting the identity suggested. The
W t ness di d, in fact, sel ect the defendant’s
photograph as one of two selected. The jury is
entitled to receive and weigh this evidence.

(ST 12/18/98, 233-235).

Factors which a trial court should use in assessing whether

an identification is reliable are set out in Neil v. Biqggers

409 U. S.

foll ows:

188, 93 S. . 375, 382, 34 L.Ed.2d 401 (1972), as

[t] he opportunity of the witness to view the
crimnal at the tinme of the crinme, the
wi tness’s degree of attention, the accuracy
of the wtness’'s prior description of the
crimnal, t he | evel of certainty
denonstr at ed by t he W t ness at t he
confrontation, and the length of tinme
between the crinme and the confrontation.
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Bi ggers, 409 U.S. at 198, 93 S.C. at 382. The list is not “all
inclusive” and nerely serves as a quideline. Macias at 181.
The trial ~court considered the Biggers factors here and
correctly concluded that they showed the reliability of the
identifications (ST 12/18/98, 232-35).

The first Biggers factor was satisfied here because the
victims had anple opportunity to view Appellant during the
robbery and nurders. Joe Louis More testified at the
suppression hearing that on his way out of the Audio Logic store
that norning, he encountered a man who picked up his shirt,
showed M. ©More a gun and told himto get back in the place (ST
12/ 8/ 98, 20-21). M. More was standing about 6-8 feet away
fromthe man at the tine and | ooked the man directly in the face
(ST 12/8/98, 22-23, 28). He identified Appellant as the man (ST
12/8/98, 23). Appellant told Moore to lay on the floor and told
another guy to duct tape him (ST 12/8/98, 23). Moore was |vying
face down with his hands tied behind his back for 20-30 m nutes
(ST 12/8/98, 23-24). During that tinme, he continued to sneak

gl ances at Appell ant when he would wal k by him (ST 12/8/98, 28).

The other victim Joe Myore's girlfriend, Kinberly Davis
Burke, was waiting in the |obby of the Audio Logic store wth
her 2 year-old daughter (ST 12/8/98, 37, 41). She observed
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Appel lant drive up in a blue-ish Ford Probe that had one of its
headl i ghts stuck in the upright position (ST 12/8/98, 38, 40).
She then saw him in the storage area, where the speakers and
other itens were stored (ST 12/8/98, 37). Appel l ant told her
that her boyfriend was |ooking for her (ST 12/8/98, 39). She
got up and stood as close as 2 feet from him as she walked into
the service bay area with her daughter (ST 12/8/98, 39). Once
there, she found everyone on the ground (ST 12/8/98, 40).
Appellant didn’t tell M. Davis to get on the ground, but she
saw what was going on and sat down wth her daughter in her Iap
(ST 12/8/98, 40-41). Ms. Davis was able to watch Appellant for
10 mnutes until he left (ST 12/8/98, 41).

It is clear that both victins had anple opportunity to view
Appel  ant because both were able to give the police detailed
descriptions of Appellant and Ms. Davis assisted in preparing a
police sketch of Appellant which led to him being apprehended
(ST 12/8/98, 25, 42). M. MNMore described the nman as a bl ack
mal e, 5' 10", 150-160 pounds, wth a goatee, wearing baggy
clothes and a baseball cap (ST 12/8/98, 21-22). M. Davis
described the man as 5'8"-5'9", wearing a baseball cap and a
white t-shirt (ST 12/8/98, 38). Those descriptions and the
accuracy of the police sketch show that, contrary to Appellant’s

assertions, the fact that Appellant’s baseball cap was pulled
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down over his eyes did not prevent the victins from seeing his
face.

Regarding the second Biggers factor, the w tnesses degree
of attention, M. More stated that he was standing only 6-8
feet away from Appellant and was looking directly at his face
when he told M. Moore to go back into the Audio Logic store (ST
12/ 8/ 98, 22-23). Further, he had 20-30 mnutes, while he was
lying down on the floor, to sneak glances at Appellant. Know ng
that Appellant was taking nerchandise out of the store during
this time, shows that Mwore was able to see what was going on
and was paying attention (ST 12/8/98, 24).

Ms. Davis was also in close proximty to Appellant, about
2 feet away, as she walked into the service bay (ST 12/8/98,
39). She was not |lying face down but was sitting up and got to
| ook at Appellant for 10 mnutes as he cleared the nerchandi se
out of the store. The degree of attention by M. Davis is
evidenced by her ability to help the police prepare a sketch
which led to Appellant’s capture.

The third Biggers factor is the accuracy of the w tnesses
prior description of Appellant. As already noted, the victins
gave detailed descriptions of Appellant, providing his race,
hei ght, weight, and what he was weari ng. Appel I ant argues that

the descriptions are inaccurate because they vary greatly from
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Appel l ant’ s physical characteristics. There was dispute over
Appel l ant’ s physical characteristics. Appel l ant clains that he
is 6'2" and weighs alnost 200 Ibs (1B 57). However, the booking
information for Appellant’s arrest about one week after the
doubl e nurders, on May 10, 1998, shows that he was 6'2", 160
| bs. Thus, M. Moore’ s weight description of 150-160 |bs. was
accurate, but both he and Ms. Davis’ height descriptions were
wr ong. Nonet hel ess, the best evidence of the accuracy wth
which the victinms viewed Appellant is shown by the police sketch
whi ch they helped prepare that led directly to Appellant being
apprehended. The sketch was sent to Audio Logic's friendly
conpetitors where M. Ercolano recognized the man and called
M ke Dixon, co-owner of Audio Logic. M. D xon then took a
second | ook at the sketch and recognized Appellant as a forner
custoner (ST 12/8/98, 6-7). The fourth Biggers factor
is the level of certainty denonstrated by the w tnesses at the
confrontation. On May 8, 1998, More was shown a photo |ine-up
by Detective Lewis (ST 12/8/98, 25, 31-32). He viewed the photo
line up before and separately from his girlfriend, Kinberly
Davis Burke, and identified Appellant (ST 12/8/98, 26, 42, 80).
Moore did not speak with his girlfriend after viewng the photo
line-up (ST 12/8/98, 80-81). She picked out two photographs

because the nen |ooked so simlar to one another (ST 12/8/98,
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43, 46). Detective Lewis did not tell her who to pick or suggest
to her who to pick (ST 12/8/98, 43). She picked the person that
she saw at the store (ST 12/8/98, 45).

After she picked out her two choices, Detective Lewis told
her that her boyfriend had picked photo #3 (ST 12/8/98, 44, 50,
54). Despite her statenment to Detective Lewis, with which she
was confronted, Ms. Davis nmade it clear that Detective Lewis did
not tell her who her boyfriend had picked until after she had
made her two selections and marked the form (ST 12/8/98, 54).
Detective Lewis agreed that he did not tell her who More had
pi cked until after she nmade her selections (ST 12/8/98, 110).
Both Moore and Davis went to a live line-up on July 13, 1998 (ST
12/ 8/ 98, 44). Each viewed the live line-up separately and each
pi cked Appellant (ST 12/8/98, 85-86). Again, no one told Davis
or suggested to her who to pick and Moore picked soneone based
on the robbery/nurder incident, not the photo identification (ST
12/ 8/ 98, 44, 35).

The last Biggers factor is the length of tinme between the
crime and the confrontation. Here, there was about 6 days
between the nurders and the photo identification and about 14
days between the murders and the live |ine-up. In Macias, the
Fourth District found that a span of 32 days between the crine

and confrontation was okay. Macias at 181.
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The trial court recognized that the Biggers factors were
satisfied here, finding the identifications reliable. The
victinms’ identifications of Appellant were based upon their
i ndependent recollection of him and were not influenced by any
suggestiveness of the procedure. To begin with, before any
suggestive coments were nmade, both victins had already given
detailed descriptions of Appellant, helped to prepare a police
sketch which led to Appellant’s capture and picked Appellant out
of a photo line-up. It was not until after M. Davis picked her
two photos that Detective Lewis told her that M. More had
pi cked photo #3. Further, M. More was not told that both he
and Ms. Davis had picked photo #3 wuntil after M. Davis’
sel ection. SSmlarly, it was a few days later when M. More
was told that Appellant had been arrested and M. More s wall et
f ound.

Appel I ant’ s suggestion that M. More could not have picked
him out of a photo |ine-up because he had told the police that
his assailant had a baseball cap pulled down over his eyes, is
W thout nerit. M. More had 20-30 mnutes to sneak glances at
Appel l ant while he was robbing the Audio Logic store and nost
certainly got a good look at him Further, there is no
indication that the baseball cap stayed that way during the

entire 20-30 m nutes. Additionally, M. Davis saw Appell ant
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when he pulled up, saw himin the storage room and saw hi m when
he came to tell her to go into the service bay. At one point,
she was as close as 2 feet away from him She then had the
opportunity to look at Appellant for the last 10 m nutes of the
robbery. She was not face down, and although told not to | ook
she was able to see everything that happened.

Ms. Davis helped prepare the police sketch that led to
Appel I ant bei ng apprehended. She explained that she selected
two phot ographs because the people in them | ooked so simlar.
She was adamant that Detective Lews did not tell her who to
pick and made clear that he did not tell her who her boyfriend
had picked until after she nade her sel ections.

This Court has held that a photo Ilineup was not
unnecessarily suggestive, even though the police officer told
the witness that the suspect was within the six pictures that he

was going to show her. See Geen v. State, 641 So.2d 391, 394

(Fla.1994); Thomas v. State, 748 So.2d 970 (Fla. 1999) (photo

identification not wunnecessarily suggestive where police told
w tness that he had two suspects that he wanted her to |ook at
but did not tell her that she had to pick a photo or suggest to
her who to pick). The photo |ine-up here, where nothing was
said until after the wtnesses made their selections, cannot be

unnecessarily suggestive. The trial court <correctly found,
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based on the totality of the circunstances, that there was not
a substantial |ikelihood of m sidentification.
Assum ng arguendo that this Court finds the adm ssion of the

identifications erroneous, any error was harm ess. See State

v. D@iilio, 491 So.2d 1129 (Fla. 1986). Joe Moore’s photo

identification was not at issue here (1B 62). There was also a
photo identification and |live line-up identification from
Aaron’s partner, M ke Dixon. Based on the police sketch, D xon
remenbered that Appellant was a former custoner. Further, the
facts and circunstances surrounding Aaron and Brad s nurders
would still be adm ssible through More and Davis. Appel l ant’ s
Ford Probe still matched the description of the car used and
tying Appellant to the crime were the nurder weapon, Aaron’s gun
and M. More's wallet, which he threw out of his car while
fl eeing the police.
PONT 11

THE TRIAL COURT DID NOT ERR BY GRANTING THE STATE S

CAUSE CHALLENGE TO PROSPECTI VE JUROR DAVI D

VANDERVENTER AND THE STATE'S PEREMPTORY CHALLENGE TO

PROSPECTI VE JUROR GWENDCLYN STHI LAl RE (Rest at ed) .

The trial court did not conmt manifest error by granting
the State’'s cause challenge to prospective juror Davi d
Vandeventer because his religious beliefs prevented him from

being able to recommend the death penalty under any

ci rcunst ances. See Foster v. State, 679 So.2d 747, 752 (Fla.
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1996) (a trial court's determnation regarding a challenge for
cause will not to be disturbed on appeal absent a show ng of

mani fest error); Delgado v. State, 25 Fla. L. Wekly S79 (Fl a.

Feb. 3, 2000) (it is wthin the trial <court's province to
determine if a challenge for cause is proper, and the trial
court's determnation of juror conpetency will not be overturned

absent manifest error); Fernandez v. State, 730 So. 2d 277 (Fl a.

1999); Smth v. State, 699 So.2d 629 (Fla. 1997).

On the first day of questioning, the court asked the venire
for a show of hands regarding who felt “that under no
ci rcunstances could [they] recomend the death penalty.” (T 64).
Prospective juror David Vandeventer raised his hand (T 64).
Later, during individual inquiry on the matter, M. Vandeventer
confirmed that he could not recomrend the death penalty under
any circunstances and explained that his view was based on his

religious beliefs:

THE COURT: M. Vandeventer, you said, felt under no
ci rcunstances could you recommend the death penalty?

MR. VANDEVENTER: That'’s correct.

THE COURT: How | ong have you held that view?

MR. VANDEVENTER: Pretty recently. Change of heart.
THE COURT: What precipitated this change of heart?

MR.  VANDEVENTER: Jesus Christ, teachings of Buddist
type teachings, all life is precious.
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THE COURT: Your view is based on a religious belief?

MR. VANDEVENTER: | woul d say so.
(T 107, enphasis added). Def ense counsel was then given the
opportunity to rehabilitate M. Vandeventer, asking whether he
had recently becone nore spiritual, nore religious (T Il 107).
M. Vandeventer explained that before he had health problens in
1996, he wouldn’t have thought tw ce about condemmi ng soneone to
death, but now that he had gone through a lot of stuff he
couldn’t do it (T Il 107). When asked by defense counsel what
type of stuff he had gone through, M. Vandeventer responded
“Ia] lot of enotional, got real sick in a ot of different ways.
Not suicidal. Dark tinme.” (T Il 107-108).

Regarding M. Vandeventer’s ability to follow the |[|aw
despite his feelings, defense counsel asked only:

DEFENSE COUNSEL: You understand the inport, as his

Honor Judge Cohn, told you about fol |l ow ng

instructions on the law at sonme particular point if

you’' re chosen as a juror in this case?

MR. VANDEVENTER: Yes.

DEFENSE COUNSEL: Do you think follow ng Judge Cohn’s

instructions on the law in the penalty phase of this

trial, if it involved you perhaps, at sone particul ar

poi nt, consi dering maki ng a recommendat i on, a

recommendati on of death, although giving great weight

by H s Honor, Judge Cohn?

MR. VANDEVENTER: To approve it?

DEFENSE COUNSEL: To make a recommendati on?
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MR. VANDEVENTER: | guess so. |I’'m kind of unclear about
t hat .

DEFENSE COUNSEL: No further questions.
(T 108, enphasis added). Thus, contrary to appellant’s
representations (IB 63), M. Vandeventer did not state sinply
that he *“guessed” that he could nake a recommendation of death
(IB 63). Rather, he immediately followed that up wth a
statenent that he was “kind of unclear about that.” Exactly
what M. Vandeventer was unclear about-- his ability to nmake a
recomendation of death or his |ack of know edge about how the
process worked-- is unknown because defense counsel failed to
ask any followup questions, instead stating that he had “no
further questions.”

To ascertain whether M. Vandeventer would be able to
performhis duties as a juror, the prosecutor asked:

THE PROSECUTOR: Gven this change that you went

through in ‘96, correct me if |I’m wong, because of

your religious beliefs, you feel that you could not

make a death recommendation in any case under any

ci rcunst ances?

MR. VANDEVENTER: 1 think so.
(T 108-09). \VWhen the State noved to strike M. Vandeventer for
cause, based on his religious views and on his position wth

regards to the death penalty, defense counsel argued that an

unsure juror is not a sufficient cause challenge in death
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penalty cases and that in previous responses, the “l-don't-
think-so” or the “lI’mnot-sure” answers were not sufficient to
strike for cause (T Il 109). Def ense counsel argued that M.
Vandeventer’s responses didn't indicate whether he definitely
meant that he couldn’t recommend the death penalty under any
ci rcunstances or whether he wasn’t sure whether he could (T Il
109). He described M. Vandeventer as a juror who “could follow
the |aw but was unsure about whether or not he could recomend
deat h and wavered back and forth on that.” (T Il 109-110).

The State explained that this involved a religious view or
opi nion which was different from a personal viewpoint or opinion
(T 11 110). Agreeing with the State, the court granted the
cause challenge on M. Vandeventer, noting that it had “a
reasonabl e doubt as to whether or not M. Vandeventure (sic)
[could] follow the law in the penalty phase.” (T 11 110).
Di stinguishing juror Coldstein, the court explained that it did
not have a reasonable doubt, based on M. Goldstein s verbal
responses and deneanor, that he could follow the law, although
it differed from his personal feelings (T Il 110). The court
found that M. CGoldstein was clear and convincing in his
assertion that he could followthe law (T Il 110).

The standard for determ ning when a prospective juror may

be excluded for cause because of his or her views on capital
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puni shnment is “whether the juror’s views would ‘prevent or
substantially inpair the performance of his duties as a juror in

accordance with his instructions and his oath.’'” VWai nwri ght  v.

Wtt, 469 U S 412, 424-26 (1985) (quoting Adanms v. Texas, 448
US 38 (1980)). It does not require that a juror’s bias be
proved with “unm stakable clarity.” |d. Whet her or not a juror
shoul d be stricken for cause is a question of fact for the trial

court. See Patton v. Yount, 467 U S. 1025, 1036, 104 S. C.

2885, 2891, 81 L.Ed.2d 847 (1984) (rejecting the circuit court's
determnation that it is a mxed question of law and fact). The
decision is “based upon determnations of denmeanor and
credibility that are peculiarly wthin a trial j udge's

province." MWainwight, 469 U S. at 428, 105 S.C. at 854.

Thus, “[d]espite [a] lack of clarity in the printed record,
[ ], there will be situations where the trial judge is left
with the definite inpression that a prospective juror would be
unable to faithfully and inpartially apply the law . . . this is
why deference nust be paid to the trial judge who sees and hears

the juror.” |d. at 425-26. See also Gore v. State, 706 So.2d

1328, 1332 (Fla. 1997)(“a trial court has great discretion when

deci ding whether to grant or deny a challenge for cause based on

juror i nconpet ency”); Wi nwri ght, at 424- 26 (“because

determ nations of juror bias cannot be reduced to question-and-
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answer sessions which obtain results in the manner of a
catechism . . . deference nust be paid to the trial judge who
sees and hears the juror”).

In this case, M. Vandeventer agreed at the beginning of his
i ndi vidual questioning that he could not inpose the death
penalty wunder any circunstances. He also agreed that his
opinion was based on his religious beliefs. Wile M.
Vandevent er understood the inportance of followng the law if he
was chosen as a juror, he could not say that he could follow the
law to make a recomendation of death if selected as a juror.
M. Vandeventer initially responded that he *“guessed” he could
make such a recommendation but then imediately stated that he
was “kind of wunclear about that.” (T 1l 108). I nstead of
clarifying M. Vandeventer’s position and clearing up any
m sunder st andi ng that he had, defense counsel chose to ask “no
further questions.” (T 11 108).

The clearest assertion from M. Vandeventer on this point
cane in response to an explicit question fromthe State--whether
M. Vandeventer could not nake a recommendation of death under
any circunstances because of his religious beliefs--to which he
responded “lI think so.” (T 11 109). Thus, based on his
religious beliefs M. Vandeventer felt that he could not nake a

recommendation of death under any circunstances. The trial
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judge, who was able to assess M. Vandeventer’s deneanor,
ultimately determned that he net the Wtt standard. This Court
must give trenendous deference to that determ nation, which is
supported by the record and find that no manifest error occurred
her e.

Castro v. State, 644 So.2d 987 (Fla. 1994), involved a

simlar situation. In Castro, the prospective juror also said
that his religious beliefs would prevent him from inposing the
death penalty. Wile he stated, in response to a defense
question, that he could set aside those beliefs and follow the
law as given by the trial court, he also said that he felt bound
to follow a "higher law" The juror ultimately said that he
was not sure he could follow the trial court's instructions on
the matter. Applying Wtt, this Court held that the trial court
had not abused its discretion in granting the cause challenge
because the record was not clear that the prospective juror was
willing to consider all of the penalties provided by state |aw
and in fact, indicated that the prospective juror could not set
aside his beliefs.

Simlarly, here, the record indicates that M. Vandeventer
could not set aside his religious beliefs and therefore, he was

properly excused for cause. See also Fernandez v. State, 730

So.2d 277 (Fla. 1999) (no manifest error in excusing for cause
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jurors who gave equivocal responses as to whether they could
follow the |law and set aside their personal beliefs concerning

the death penalty); San Martin v. State, 705 So.2d 1337, 1343

(Fla. 1997) (“the jurors who were excused for cause had
expressed their personal opposition to the death penalty and
had, at best, responded equivocally when asked whether they

could put aside their personal feelings and follow the law ");

Ki nbrough v. State, 700 So.2d 634, 639 (Fla. 1997)(“al though the
prospective juror did respond in the affirmative to a question
by the defense attorney asking if she could follow the oath she
would be admnistered and apply the law as instructed by the
judge, she had clearly expressed uncertainty several tines

during the interview"”); Smth v. State, 699 So.2d 629, 636

(Fla. 1997) (finding no abuse of discretion in excusing juror
for cause where juror equivocally expressed inpaired ability to
follow the law ").

The cases relied upon by appellant are inapplicable. In

Farina v. State, 680 So.2d 392 (Fla. 1996), the prospective
juror stated only that she had “m xed feelings about the death
penalty.” Id. at 398. | nportantly, though, she also stated
that she could recommend the death penalty depending upon the
ci rcunst ances, and that she would fairly consider inposing the

death penalty depending upon the evidence presented in that
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case. I d. There were no such representations nmade in this
case. Further, the reversal in Farina was not just based upon
the fact that the prospective juror’s views did not prevent or
substantially inpair her from performng her duties as a juror
but al so upon two additional reasons: (1) that the State gave no
reason for seeking the cause challenge; and (2) the trial court,
in granting the State's challenge, indicated that it was doing
so because it had just granted a defense chall enge.

Chandler v. State, 442 So.2d 171 (Fla. 1983), is |ikew se

i napplicable because the prospective jurors in that case
unequi vocally stated that their feelings toward ~capital
puni shment woul d not affect their ability to return a verdict of
guilty, 1f it was warranted by the evidence. Regardi ng the
penalty phase, the jurors’ statenent that they “probably would
| ean towards” or “mght go towards” life rather than the death
penalty was not sufficient for recusal.

PEREMPTORY CHALLENGE

Appellant failed to preserve his argunent that the trial
court erred by granting the State’'s perenptory challenge to
prospective juror Omendolyn Sthilaire because defense counsel
failed to renew his objections before accepting the jury and

allowing it to be sworn. See Joiner v. State, 618 So.2d 174, 176

(Fla. 1993) (def endant wai ves any objection to a perenptory strike
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by affirmatively accepting the jury imrediately prior to its
being sworn w thout reserving an earlier-made objection; the
acceptance of the jury raises the reasonable assunption that
counsel has abandoned any earlier objection and is now satisfied

with the jury); Franqui v. State, 699 So.2d 1332, 1334

(Fla.1997), cert. denied, Florida v. Franqui, 523 U S. 1040, 118

S.Ct. 1337, 140 L.Ed.2d 499, Franqui v. Florida, 523 U S. 1097

118 S. Ct. 1582, 140 L.Ed.2d 797 (1998); Barwick v. State, 660
So.2d 685 (Fla. 1995).

Here, both defense counsel and Appellant affirmatively
accepted the jury without renewing the earlier objection to the
granting of a perenptory challenge to juror Sthilaire (T V 491-
93). A new venire panel was questioned between the granting of
the State’'s perenptory challenge of Ms. Sthilaire (T 380), and
the swearing of the jury (T 499). The questioning of the new
panel spans approximately 120 pages of transcript. Wthout sone
indication by Appellant that he renewed his earlier objection
or that he accepted the jury subject to the earlier challenge,
“[i]t is reasonable to conclude that events occurring subsequent
to his [challenge] caused him to be satisfied with the jury
about to be sworn.” Joiner, at 176.

A strict construction of the rules of preservation is

requi red because otherw se, the defense "could proceed to tria
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before a jury he unqualifiedly accepted, knowing that in the
event of an wunfavorable verdict, he would hold a trunp card
entitling himto a newtrial." Joiner 618 So.2d at 176 n. 2.
Even if this Court finds the issue preserved for appellate
review, the trial court properly allowed the state to use a
perenptory challenge to strike mmnority prospective juror
Grendolyn Sthilaire because the state’'s “race-neutral” reasons
were not pre-textural. Under Florida law, a party objecting to
the other side’s use of a perenptory challenge on racial grounds
must a) make a tinely objection; b) show that the venireperson
is a nmenber of a distinct racial group; and c) request that the
court ask the striking party for its reason for the strike. The
burden then shifts to the party exercising the strike to provide
a race-neutral explanation for the strike. | f the explanation
is facially race-neutral, the trial court nust then decide
whet her the explanation, given all the circunstances surroundi ng
the strike, is a pretext. If not, the objection nust be

overrul ed. Mel bourne v. State, 679 So. 2d 759 (Fla. 1996);

State v. Slappy, 522 So. 2d 18 (Fla. 1988),cert. denied, 487

U S 1219 (1988); State v. Neil, 457 So. 2d 481 (Fla. 1984).

The initial presunption is that the perenptory challenge is
bei ng exercised in a nondiscrimnatory manner, thus, throughout

the determ nation, the burden of persuasion remains with the
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party who opposed the strike. Mel bourne at 764; Neil at 486
In determning whether the reasons for the strike are race-

neutral, the trial court shall focus on the genui neness of the

expl anation, not the reasonabl eness. Ml bourne at 764.

The trial court’s role is to evaluate the credibility of the

person offering the explanation, as well as the explanation
itself. Sl appy at 22. “Only one who is present at trial can

di scern the nuances of the spoken word and the deneanor of those

involved.” Mller v. State, 605 So. 2d 492 (Fla. 3d DCA 1992);

Reed v. State, 560 So. 2d 203 (Fla.), cert. denied, 498 U S.

881, 111 S. . 230,112 L. Ed. 2d 184 (1990). The credibility
must be weighed in light of the totality of the circunstances
and the total course of the voir dire in question, as reflected

in the record. Slappy at 22; Knight v. State, 559 So. 2d 327

(Fl a. 1st DCA 1990). A trial court’s ruling on the
“genui neness” of a perenptory challenge wll be affirnmed on
appeal unless clearly erroneous.

Based on the aforenentioned, the State submts that the
trial court’s findings of “genuineness” and its decision to
allow the State’'s perenptory strike of prospective juror
Grendolyn Sthilaire in the case at bar are not clearly
erroneous, and affirmance i s required.

Here, the State exercised its first perenptory against M.
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Sthilaire (T 1V 380). The sum total of defense counsel’s
objection was-- “[h]old on a second. W ask for a race-neutra
reason, pursuant to Ml bourne versus State.” (T 1V 380). In
response, the State offered 2 race-neutral reasons: (1) that M.
Sthilaire, when asked about the death penalty, said “that’s the
mystery question,” didn't have an answer; and nore inportantly
(2) that she sat on a case before that was a hung jury (T IV
380) . Def ense counsel did not challenge or object to those
reasons. The trial court agreed that those were race-neutral
reasons, made in good faith, that were not a pretext and all owed
the strike (T IV 380).

Appel lant is procedurally barred from arguing for the first
time on appeal that the State’'s first reason is factually
i naccurate and not supported by the record. A defendant is
required to place the court on notice that he/she is contesting
the factual existence of the State’'s proffered race-neutral

reason. See State v. Fox, 587 So.2d 464 (Fla. 1991)(trial court

cannot be faulted for assumng that a race-neutral reason
asserted by the State is accurate where defendant fails to

challenge or object to it); Carter v. State, 762 So.2d 1024

(Fla. 3d DCA 2000). Because Appellant failed to object to the
State’s race-neutral reason here, it cannot challenge the reason

gi ven now.
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Even if this Court decides to address the claim it |acks
merit. Waile it is true that Ms. Sthilaire response “that’s the
mystery question” was in response to the State’s request for 2
or 3 causes of crime, the State’'s second reason is factually
accurate and supported by the record. Ms. Sthilaire served on
a jury, in a crimnal case, approximately three years prior (T
275) . It was a drug case, which took three days to try and the
jury deliberated but could not arrive at a verdict (T 275-76).
The State’'s second reason is factually accurate, race-neutral
genui ne and not a pretext.

PONT IV

THE TRI AL COURT CORRECTLY ADM TTED REBUTTAL TESTI MONY

FROM OFFI CER KENNETH KELLY REGARDING HIS ABILITY TO

SEE W THOUT PRESCRI PTI ON EYEGLASSES. (Rest ated).

The trial court did not abuse its discretion by admtting
rebuttal testinmony from Oficer Kelley regarding his eyesight

and his ability to see without his eyegl asses. See Thonms v.

State, 748 So.2d 970, 982 (Fla. 1999)(holding that “the
adm ssion of evidence is within the trial court's discretion and
will not be reversed unless defendant denonstrates an abuse of
di scretion.”). One of Appellant’s theories of defense was that
he could not be the shooter because he wears eyegl asses “all the
time” and cannot see wthout them but the shooter wasn’t

weari ng eyegl asses.
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In support of this theory, during the state’ s case-in-chief,
defense counsel tried to elicit testinony that Appellant was
wearing eyeglasses when arrested. On cross-exam nation of
O ficer Kenneth Kelley, one of the K-9 officers who apprehended
Appel l ant after the car chase, defense counsel asked:

DEFENSE COUNSEL: You're not sure if he
[ Appel | ant ] was weari ng gl asses [ when

appr ehended] ?

OFFI CER KELLEY: | don't know. I don’t think
he was.

DEFENSE COUNSEL: You' re not sure about that?
OFFI CER KELLEY: | don’'t know.

(T 997). On re-direct exam nation, the prosecutor asked O ficer

Kel | ey:

PROSECUTOR O ficer Kelley, | notice you're

wear i ng gl asses?

OFFI CER KELLEY: Yes.

PROSECUTOR: Do you know what your vision is

W t hout your gl asses bei ng on?
(T 998). Def ense counsel objected, arguing that Oficer
Kelley's vision was irrelevant (T 998). At a sidebar, the

prosecutor explained that he anticipated Oficer Kelley to
answer that his eyesight is 2200 or 2300 (T 998). The
prosecutor wanted to ask Oficer Kelley whether he has ever
driven an autonobile w thout wearing his eyeglasses and whet her
he could see sufficiently to do that (T 998). Arguing that what
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Oficer Kelley could see without his eyeglasses was not rel evant
or probative, defense counsel again objected (T 999). Def ense
counsel acknowl edged that he was going to put on evidence,
during his case, as to what Appellant could see and was going to
present expert testinony as to Appellant’s eyesight (T 999).
The trial court agreed that the testinony was irrel evant at that

poi nt but noted that it may be relevant in rebuttal (T 999).

Appel lant then presented evidence, during his case, to
support his theory that he could not be the shooter because he
al ways wore his eyeglasses and couldn’t see w thout them Dr.
Ral ph  Brucejolly, Appel lant’s  optonetri st, testified that
Appellant is near-sighted and has 20/400 vision wthout his
eyegl asses (T 1322, 1325). Dr. Brucejolly admtted, on cross-
exam nation, that Appellant would be able to see State’s Exhibit
26 without his eyeglasses (4 boxes containing 12-inch Fogate
speakers, T 727-29, R 2271), from a distance of 13 feet away,
but that he would not be able to see them clearly (T 1326)
Appel l ant would al so be able to see State’s Exhibit 31 (1 box of
speakers and 1 bag) from 13 feet away but it also would not be
clear and he wouldn’'t be able to see the wording on the box
clearly (T 1327, R 2272).

Simlarly, appellant would be able to see a person standing

13 feet away from him without his eyeglasses but the person
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woul d be fuzzy (T 1327-28). He would also be able to see a
person lying on the floor 5 feet away from him and woul d be able
to distinguish the person’s head from his/her feet (T 1328-29).
VWiile Dr. Brucejolly opined that appellant wuld have an
accident if he drove without his eyeglasses, he also admtted
that he was not aware of any studies showing that people wth
appellant’s vision get into accidents if they drive wthout
their eyeglasses (T 1329, 1331).

To rebut Appellant’s theory, the State sought to re-call
Oficer Kenneth Kelley during its rebuttal case to elicit
testinony as to what Oficer Kelley, who has 2300 vision, can
see without his eyeglasses (T 1388). Def ense counsel again
objected, arguing that it was irrelevant (T 1389). The trial
court found that the testinony was relevant and probative,
show ng what soneone with an acuity of 2300 could see (T 1389-
90) . The state then elicited the followng rebuttal testinony
fromOficer Kelley:

PROSECUTOR: Officer Kelley, you' re wearing
eyegl asses?

OFFI CER KELLEY: That’'s correct.

PROSECUTOR. How | ong have you worn gl asses
for?

OFFI CER KELLEY: Probably the past ten-and-a-
hal f years.

PROSECUTOR: And do you know what your vision
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IS uncorrected?

CFFI CER KELLEY: 2300 for each eye.

PRCBECUTCR: O‘fi.cer Kel | ey, h.ave, not being

on duty, okay, have you ever driven your

aut onobi |l e wi t hout your eyegl asses on?

OFFI CER KELLEY: Yes.

PROSECUTOR: Get in a car weck?

OFFI CER KELLEY: No.
(T 1404-05). Oficer Kelley was then instructed to take his
eyegl asses off and was asked the sane series of question that
the state posed to Dr. Brucejolly about what sonmeone wth
appellant’s vision could see. Oficer Kelley testified that,
w t hout his eyeglasses on, he could see State’'s Exhibit 26 from
where he was sitting, but could not read the tiny printing on
the boxes (T 1405). He also could see State’'s 31, but could not
read the printing on the box (T 1405). O ficer Kelley agreed
that he could see the prosecutor but he was blurry (T 1405).
Finally, he could see the prosecutor lying on the floor, about
5-6 feet away and could distinguish between his head and his
feet (T 1406-07).

The trial court did not abuse its discretion by admtting
the foregoing testinony from Oficer Kelley. The adm ssion of
evidence is wthin the discretion of the trial court and wll
not be disturbed absent a clear abuse of discretion. See
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Alston v. State, 723 So.2d 148 (Fla.1998); Medina v. State, 466

So.2d 1046 (Fla.1985); Jent v. State, 408 So.2d 1024 (Fl a.1981).

Evidence is admssible to disprove a defendant’s theory of

defense. Wiornos v. State, 644 So.2d 1000, 1006-07 (Fla. 1994);

Jackson v. State, 530 So.2d 269, 272 (Fla. 1988); Mller wv.

State, 667 So.2d 325 (Fla. 1st DCA 1995). Oficer Kelley's
testinony was relevant and probative to rebut appellant’s
defense that he could not be the shooter because he wears
eyegl asses all the tine. Appel lant’s optonetri st, Dr.
Brucejolly, had testified that appellant would have an acci dent
if he drove without his eyegl asses. O ficer Kelley's testinony
was offered to contradict that, showing that a person with 2300
vision (slightly better than appellant’s) had driven w thout his
eyegl asses and had not had a car accident.

Dr. Brucejolly had al so explained what appellant coul d see,
w thout his eyeglasses, from varying distances. According to
Dr. Brucejolly, appellant would be able to see a person lying on
the floor from5 feet away and would be able to distinguish his
head from his feet. Oficer Kelley's testinony showed that a
person with simlar vision (2300) could also see, wthout his
eyegl asses, a person lying on the floor, 5 feet away, and could
di stingui sh between the person’s feet and head. It is inportant

to remenber that Oficer Kelley' s testinony was not offered, as
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appel l ant suggests, to prove what appellant could or could not
see, but instead, only to prove what a person with simlar
vision could see wi thout eyegl asses.

None of the cases cited by Appellant require reversal. I n

fact, the only case cited by appellant, State v. Taylor, 648

So.2d 701 (Fla. 1995), actually supports the trial court’s
decision in this case. In Taylor, the defendant, who was
charged with driving under the influence, argued that his
refusal to take field sobriety tests was not relevant evidence
because it could have been notivated by a factor other than
guilt-- for exanple, a desire to end the encounter wth the
officer. The Suprenme Court rejected that argunent, finding that
defendant’s claim was not plausible given the strong incentives
to take the test. Appel lant’s irrelevancy objection here is
i kewise without nerit. Oficer Kelley's testinony was rel evant
and probative to rebut appellant’s defense that he could not be
t he shooter because he wears eyegl asses. Additionally, there is
no doubt that appellant “opened the door” to this testinony and
cannot now be heard to conpl ain.

Finally, even if the trial court erred by admtting the

testinmony, it was harmnl ess. See State v. Di@ilio, 491 So.2d

1129 (Fla. 1986). There were three survivors/eyewitnesses in

this case who saw and/or heard Appellant nmurder Aaron and Brad
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It was the police sketch prepared by two of those eyew tnesses
that led to Appellant’s apprehension. Further, while fleeing
police, Appellant threw out of his car the nurder weapon,
Aaron’s gun and M. Moore's wallet, all of which tied himto the
mur ders. Two of the eyewitnesses identified Appellant as the
murderer in a photo line-up and live |ine-up. Aaron’s partner,
M ke D xon, also identified Appellant as a fornmer custoner,
whi ch expl ai ned why Appellant thought that Aaron and Brad knew
hi m Finally, there was a videotape show ng Appellant renting
the storage space were the stolen electronics equipnment was
found, which had Appellant’s fingerprints on them Considering
that evidence, it cannot be said that this testinony contri buted
to the verdict.
PO NT V

THE TRI AL COURT PROPERLY DENI ED APPELLANT' S
MOTI ON FOR A M STRI AL. (Restated).

The trial court also did not abuse its discretion by denying
appellant’s notion for a mstrial after the prosecutor asked
Appellant’s wife, Joanne R nmmer, on cross-exam nation, whether
she had ever asked appellant about the double nmurder (T 1379-

80) . See Buenoano v. State, 527 So.2d 194 (Fla. 1986) (notion

for mstrial is directed to the sound discretion of the trial
court). The question and one word answer--no, are not “fairly
susceptible” of being coments on appellant’s right to remain
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silent.

Joanne R mmer was appellant’s alibi wtness, testifying that
appellant went fishing with their son at 8:00-9:00 a.m on the
day of the double nurder and did not return until 3:30 p.m
(several hours after the nurders) (T 1354-55). Addi tionally,
she testified that she drove the Ford Probe that whole day and
that appellant was driving his ddsnobile. On  cross-
exam nation, the prosecutor attacked Ms. Rmrer’s credibility
by showing her bias and that she was unaware of her husband’ s
activities outside of her presence. Specifically, he elicited
testinmony that:

1) when Ms. Rmer first saw the police sketch of the
suspect she thought that it |ooked |ike appellant and joked with
hi m about that (T 1357-58);

2) she did not cooperate in the prosecution of a donestic
vi ol ence action against appellant in 1998 (T 1366);

3) she thought that appellant’s take honme pay was
approximately $300 every two weeks when it was really between
$113-158 (T 1368);

4) appellant did not tell her that he bought $12, 000-18, 000
worth of stereo equipnent (T 1372);

5) she wouldn’t know whet her appellant had $5,000 to spend

on el ectronics equipnent in May, 1998 (T 1372-73);
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6) she didn't tell the police or the State Attorney’'s Ofice
t hat appellant couldn’t have commtted the doubl e nurder because
she was driving the Ford Probe that day (T 1376-78).

Finally, the prosecutor elicited the objected-to testinony,
that Ms. R mer never asked appellant about the case, even
t hough she spoke to him about 60 tines after his arrest and
supposedl y knew that he had an alibi (T 1378-79):

PROSECUTOR: In say those nunerous tines you

have spoken wth the defendant, you never

asked him about this particular case, did

you?
(T 1379). Def ense counsel objected to the question and noved
for a mstrial, arguing that the question was an inpermssible
coment upon appellant’s right to remain silent (T 1379). The
pr osecut or expl ai ned that he was inquiring about her
relationship with the appellant, not in any way making a comrent
on appellant’s right to remain silent (T 1379). The trial court
agreed, overruling the objection and the questioning resuned:

PROSECUTOR: In all those conversations, you

never asked [appellant] about the double

nmur der ?

MRS. RI MMER No.

PROSECUTOR: You don’'t want to see the
[ appel l ant] go to prison, do you?

MRS. RRMMER No, | don’t.

(T 1380).
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Appellant has failed to preserve his argunent that the
question and one word answer violate the *“husband-w fe
privilege” (IB 75), for appellate review Def ense counsel’s
only objection below was that the testinony constituted a
coment on appellant’s right to remain silent, he never argued
that the question violated the “husband-wfe privilege.”
Consequently, that argunent nmay not be raised for the first tinme

on appeal, absent fundanental error. See Tillman v. State, 471

So. 2d 32,35 (Fla. 1985)("In order to be preserved for further
review by a higher court, an issue nust be presented to the
| ower court and the specific legal argunment or ground to be
argued on appeal or review nust be part of the presentation if

it is to be considered preserved.”); Steinhorst v. State, 412

So. 2d 332, 338 (Fla. 1982) (sane).
Fundanmental error is not present here because the “husband-
wife” privilege is inapplicable under the facts of this case.

The State asked Ms. Rimer if she had ever asked her husband

about the double nurder, it did not ask her to disclose the
substance of any conversation. As such, the “husband-w fe”
privilege was not inplicated. Further, a violation of the

“husband-w fe” privilege cannot be fundanental error because it

is subject to the harmess error rule. See Koon v. State, 463

So.2d 201, 204 (Fla. 1985) (applying the harmless error rule to
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viol ation of the “husband-wi fe” privilege); Donaldson v. State,

369 So.2d 691, 694 (Fla. 1st DCA 1979) (applying harm ess error
rule).

Appellant’s second argunent, that the question was an
i nperm ssible coment wupon his right to remain silent, is

equally wthout nerit. In Jackson v. State, 522 So.2d 802

(Fla.), cert. denied, 488 U S. 871 (1988), our suprene court

adopted a rule for determ ning whether a coment constitutes a
comment on silence. The court said that if the coment is
"fairly susceptible” of being interpreted by the jury as a
cooment on the defendant's exercise of his right to remain

silent it will be treated as such. See also State v. Kinchen,

490 So.2d 21 (Fla.1985). A prosecution wtness in Jackson,
guestioned about Jackson's deneanor during the tinme of his
arrest and booking, replied: "H s denmeanor was he appeared very
calm?” Id. at The court held that the statement could not be
construed as a comrent on Jackson's right to remain silent.

Li kew se here, the question asking Ms. R mrer whether she
had ever asked her husband about the double nurder and her one
word answer-- “no”-- cannot be construed as a conmment upon
appellant’s right to remain silent. The focus of the question
was on Ms. Rimmer’s actions, not appellant’s. Ms. R nmer was

not asked to disclose anything appellant may have said or not
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said about the double nurder. Rat her, she was asked only
whet her she had ever asked appellant about the double nurder
As the prosecutor explained, he was trying to show the jury the
type of relationship that Ms. Rinmer, appellant’s alibi
witness, had with her husband (T 1379). The prosecutor had
al ready established that Ms. Rinmmer either did not know or did
not care to know about her husband’ s activities outside of her
presence and this question further proved that.

Further, the question was proper as inpeachnent of Ms.
Rinmrer’s credibility. Every witness that takes the stand places
his or her «credibility at issue and is subject to being
discredited by having bias, an interest in the outcone or an
ulterior notive shown. See Section 90.608(1)(b), Florida
Statutes (2000). Ms. R mer provided her husband wth an
airtight alibi-- that he was fishing with their son that day and
that she was driving the Ford Probe-- yet she never told the
police or the State Attorney about those facts. Mor eover ,
al t hough she had joked with her husband about the police sketch
resenbling him she never asked him once about the double
mur der . The jury was entitled to know this in evaluating Ms.
Rinmrer’s credibility.

The cases relied upon by appellant (1B 76-77) are inapposite

because they involve defendants who took the stand to testify
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and were then asked why they hadn’'t conme forward earlier wth
their excul patory version of events. |In Torrence, the defendant
took the stand and testified that he got the stolen property
from Hershel Jones. On cross-exam nation, the prosecutor asked
him *“all of these statenents, all of your story about Hershel,
did you ever tell anybody else your story about where Hershel
got the jewelry and gave them to you?” Id. at 490. The
def endant answered “no” and defense counsel imediately noved
for a mstrial.

Simlarly, in King, the defendant took the stand and
explained that his fingerprints were found at the scene of the
burgl ary because he had earlier delivered landfill to the house.
On cross-exam nation, he was asked “who did you tell that story
to knowing that it could possible absolve you from crimnal
charges?” 1d. at 251-52. Finally, in Wiss the defendant/police
officer was asked on cross-exam nation why he hadn't told his
excul patory version of events to the Internal Affairs Division
during its investigation of his aggravated battery charge.

Conversely, here, it was not Appellant who was being asked
the question but his wfe. Finally, even if error, it was
harm ess beyond a reasonable doubt for the reasons asserted

under Point [V. See D Guilio 491 So. 2d at 1135 (comments on

defendant’s silence are subject to the harm ess anal ysi s).
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PO NTS VI & VI

THE PROSECUTOR' S VAR QUS COMMENTS DI D NOT
DEPRI VE APPELLANT OF A FAIR TRIAL AND FAIR
SENTENCI NG HEARI NG. ( Rest at ed) .
Appellant conplains that the prosecutor nade severa
i nproper comments throughout the trial and penalty phase, the
cunul ative effect of which deprived himof a fair trial and fair
sentenci ng hearing. The State submts that the comments in
gquestion are procedurally barred because they were not preserved
for appellate review, are not inproper, or if inproper, do not
constitute fundanmental error.
Appellant failed to preserve all but one of the allegedly
i nproper comments for appellate review. The proper procedure to
preserve review of an allegedly inproper comment is to object,

request a curative instruction, and/or nove for a mstrial.

Kearse v. State, 25 Fla. L. Wekly S507, --- So.2d ----, 2000 W

854156 (Fla. June 29, 2000); Spencer v. State, 645 So. 2d 377

383 (Fla. 1994); cert. denied, -- US --, 118 S. . 213

(1997); Duest v. State, 462 So. 2d 446 (Fla. 1985), cert.

denied, -- U.S --, 113 S. . 1857 (1993).

Here, Appellant failed to object to the allegedly inproper
coments made during opening statenents (in both the guilt and
penalty phase) and did not nove for a mstrial (T 520, 544, 1B

79, T 1842, 1845, |IB 87-88). As such, he failed to preserve
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those alleged errors for appellate review. Further, of the
twelve (12) inproper comments appellant clainms were nade during
closing argunent in the guilt phase, he objected to only one;
however, he did not nove for a mstrial on that claimeither (T
1495) . Appellant did not object to any of the eight (8)
comments he alleges were inproper during closing argunent in the
penal ty phase (1B 87-88). Having failed to object and nove for
a mstrial, appellant likewse failed to preserve these alleged
errors for appellate review.

This Court has long held that absent a showng of

fundanmental error, the failure to object to an alleged inproper

comment bars review. See Brooks v. State, 25 Fla.L.Wekly $417

(May 25, 2000); MDonald v. State, 743 So.2d 501, 505 (Fla.

1999) ; Watt v. State, 641 So.2d 355 (Fla. 1994); Street v.

State, 636 So.2d 1297 (Fla. 1994); Witerhouse v. State, 596

So.2d 1008 (Fla. 1992). “Fundanmental error has been defined as
the type of error which ‘reaches down into the validity of the
trial itself to the extent that a verdict of guilty could not

have been obtained wthout the assistance of the alleged

error.’ " Delgado v. State, 25 Fla. L. Wekly S79 (Fla.

2000) (quoting Ubin v. State, 714 So.2d 411, 418 n. 8

(Fla.1998)). See also Crunp v. State, 622 So.2d 963, 972

(Fla.1993) (holding that since prosecutorial coments did not
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constitute fundanental error, absence of preservation of issue

by defense counsel precluded appellate review; Pacifico V.

State, 642 So.2d 1178, 1182 (Fla. 1st DCA 1994).

Even where a challenged comment is the subject of a
cont enpor aneous objection, this Court has repeatedly recognized
that wde latitude is permtted in arguing to a jury. Breedlove

v. State, 413 So.2d 1, 8 (Fla. 1982); Thomas v. State, 326

So.2d 413 (Fla. 1975). Logical inferences may be drawn, and
prosecutors are allowed to advance all legitimate argunents
within the Ilimts of their forensic talents in order to
effectuate their enforcenent of the crimnal |aws. Spencer V.

State, 133 So.2d 729 (Fla. 1961), cert. denied, 369 U S 880, 82

S.C. 1155, 8 L.Ed.2d 283 (1962). The control of comments is
within the trial court's discretion, and an appellate court wll
not interfere unless an abuse of such discretion is shown.

Thomas; Paranpore v. State, 229 So.2d 855 (Fla. 1969), nodified,

408 U.S. 935, 92 S. . 2857, 33 L.Ed.2d 751 (1972). Each case
must be considered on its own nerits, however, and within the
ci rcunst ances surroundi ng the conpl ai ned of remarks. 1d.

THE UNPRESERVED “DO THE RI GHT THI NG COVMENTS

These unpreserved comments do not constitute fundanental
error. The first such conmment was made during the prosecutor’s

opening statenent (guilt phase). After giving the jury a brief
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overview of the facts of the case, the prosecutor told them

Il want you now to sit back and nake
your sel ves confortable because |I'm going to
take you through all of the evidence, the

testinony that you will hear so that at the
end of the case, when | cone back before
you, | wll ask you to do the right thing

based upon the testinony and the evidence
you have heard, and return a verdict of
guilty on all counts of the indictnent.

(T 520). The conment was not inproper and cannot constitute
fundanental error. Read in context, the prosecutor did not
actually ask the jury to “do the right thing” but rather,
explained that after it had heard the testinony he would cone

back before the jury and ask it to do the right thing based upon
the testinony and evidence it had heard. That is what happened

during closing argunent (guilt phase), the prosecutor stating at
t he end:

| have been talking for a while now | have
been discussing the evidence and the
testinmony and the exhibits wth you. I
anticipate I will get a chance to speak to
you agai n.

But if | don't, I'lIl ask you now to do the
right thing, based upon the testinony and
the evidence that you have before you. Now
that the State has proven the truth of the
charges, | ask you to return a verdict that
speaks the truth and find both defendants,
Def endant Rinmmed and Defendant par ker,
guilty as <charged on all counts of the
i ndi ct nent .

(T 1501). This coment also was not inproper because the

70



prosecutor was sinply asking the jury “to do the right thing
based upon the testinmony and the evidence that you have before
you.” (T 1501). The prosecutor had explained to the jury that
its recollection of the evidence governed, so he was asking the
jury to “do the right thing” based on its recollection of the
evi dence.

Appealing to the jury to "do the right thing" is not clearly
erroneous when it is coupled with reference to the record. See

US v. Barnett, 159 F.3d 637 (C.ADC 1998); Adans v. U.S.,

222 F.2d 45, 46 n. 1 (D.C Cr.1955). Here, all the statenents
asked the jury to “do the right thing” based upon the evidence
and testinmony before it. As such, they were not inproper
appeal s and cannot constitute fundanental error.

The sane is true for the remainder of these comments.
During the rebuttal portion of his <closing argunent, the
prosecutor told the jury, in response to defense counsel’s
assertion that Appellant was not the shooter and that there was
reasonabl e doubt based wupon discrepancies in the wtnesses’
testinmony, that he was “confident that [they would] follow

[their] oath and | ] do the right thing in this case, based
upon the testinony and the exhibits that are in evidence. (T

1532). Again, this was nerely an assertion that the jury would

do the right thing based upon the evidence in this case. Thi s
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was also “fair reply” to defense counsel’s contention that there
was plenty of reasonable doubt as to whether appellant was the

shoot er. See Hazelwood v. State, 658 So.2d 1241, 1243 (Fl a.

4th DCA 1995) (it is “universal that counsel is accorded a w de
latitude in making argunents to the jury particularly in
retaliation to prior coments nmade by opposing counsel.”).

At the end of rebuttal, the prosecutor asked the jurors to
keep the entire case in context and used baseball as an anal ogy:

[Ajfter [Hank Aaron] broke [the hone run
record], he was interviewed by a reporter
and asked how he was able to hit all those
home runs. And Hank Aaron said he was able
to do that by keeping his eye on the ball
What | would ask you to do is to keep this
entire case in context. Wth all of the
testinony that you have heard and all of the
exhibits that are in evidence and all of the
physi cal evidence that is available to you,
and don’'t be swayed or go after a slider.
Don’t go after an outside fast ball. Don’ t
go after an inside knuckle ball. St ay
focused to do your duty, to do the right
thing in this case.

(T 1545). It is proper for the prosecutor to ask the jury to
stay focused on the facts and not be swayed by synpathy. See

Lukehart v. State, 25 Fla.L.Wekly $489 (Fla. June 22, 2000)

(prosecutor may argue that jury not be swayed by synpathy).
Further, this comment was also “fair reply” to defense
counsel’s assertion that there was reasonable doubt in this

case.
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The unpreserved comments nade during the penalty phase were
al so not inproper and cannot constitute fundanental error. The
first unpreserved comment was nade at the conclusion of the
prosecutor’s opening argunent (penalty phase) where, after
explaining to the jury that it was there to determne
Appel  ant’ s puni shnent and what aggravators and mtigators woul d
be shown, the prosecutor stated that “the proper, noral
recomendation and | egal recommendation for defendant Rinmmed is
death.” (T 1845). Appel l ant m scharacterizes this statenent as
one telling the jury to “do its job” and return the “norally”
correct death sentence (1B 88). Read in context, the statenent
was not i nproper.

Simlarly, at the end of the prosecutor’s closing argunent
(penalty phase), the prosecutor, after talking about all of the
aggravators that were proved and the mtigators that were not,
asked it “to do [its] job, based upon the oath that [it] took,
based upon the law the Judge Cohn is going to give you.” (T
1961). Exactly like the coments discussed above, the request
to “do its job” was prem sed upon the law that the judge would
give to the jury.

US v. Young, 105 S. . 1038 (1985), relied wupon by

Appel  ant, supports the State’'s position that no fundanental

error occurred here. In that case, defense counsel inpugned the
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prosecutor's integrity and charged that the prosecutor did not
believe in the Governnment's case during his closing argunent.
On rebuttal, the prosecutor stated his opinion that the
defendant was quilty and urged the jury to "do its job";
def ense counsel nmde no objection. The Court held that the
prosecutor's renmarks, although error, did not constitute "plain
error” under Federal Rule of Crimnal Procedure 52(b), because
it did not undermne the fundanental fairness of the trial or
anpunt to a mscarriage of justice. The Court noted that, when
addressing plain error, the clainmed error nust be viewed agai nst
the entire record.

U.S. v. Johnson, 968 F.2d 768 (8th Cr. 1992), the other

case relied upon by appellant, is distinguishable for severa
reasons. First, it did not involve a “do the right thing”
coment . Instead, the prosecutor in Johnson told the jurors

that they were “the people that stand as a bulwark against the
continuation of what [the defendant] is doing on the street,
putting this poison on the street.” |1d. at 769. Second, unlike
this case, defense counsel in Johnson objected to the comment
and noved for a mstrial. The Eighth CGrcuit held that the
comment was reversible because it was an inflammtory appeal to
the jurors to be the conscience of the comunity and there was

only margi nal evidence of quilt.
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THE “ EXECUTI ON' OR “EXECUTED’ COMVENTS

The alleged inproper use of the word “executed” was also
unpreserved. The prosecutor began his closing argunent (guilt
phase) by showing the jury pictures of victinms while they were
alive and pictures of them dead:

State’s 8 in evidence is a photograph of
Aaron Knight as he was in life, doing his
pr of essi on, wor ki ng at hi s busi ness.
State’s 62 in evidence is a photograph of
Aaron Knight at death, a death that occurred
very violently, with an execution shot to
the head on may the 2nd of 1998.

State’s 9 in evidence is a photograph of 19-
year-old Bradley Krause, Jr. in |life, at his
pr of essi on, at  busi ness, doing what he
enj oyed. And State’s 63 in evidence is a
phot ograph of Bradley Krause, Jr., at death,
a death that occurred on may the 2nd of
1998, when he was executed with a shot to
t he head.

Aaron Knight and Bradley Krause, Jr., as you
have heard the evidence, as you have
reviewed the exhibits in evidence, were
executed, were nurdered on My the 2nd of
1998 by that defendant, Defendant Ri nmed.

(T 1478).
Contrary to appellant’s assertions, there were not
“repeated” references to the word “execution” in the closing

argunent (guilt phase) (IB 81); only the three references above
and one additional (T 1490) and they do not constitute
fundanmental error. The State acknow edges that in Brooks v.
State, 25 Fla. L. Wekly $S417 (Fla. My 25, 2000), this Court
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recently held it was inproper for the prosecutor to use the word
“executed” or “executing” at least 6 tines during closing

argunent. Simlarly, in Ubin v. State, 714 So.2d 411, 420 f.n.

9 (Fla. 1998), relied upon by appellant, this Court held that it
was error for a prosecutor to use the word “executed” or
“executing” at least 9 tines during closing argunent.’

There are inportant distinctions, however, between those
cases and this one which make them inapplicable here. First,
objections were l|lodged in both Brooks and Urbin; a curative
instruction was also given in Ubin. Thus, those case did not
anal yze the use of the word under a fundanental error standard.
Second, both of those cases involved the prosecutor’s use of the
word during the penalty phase of the trial, not the guilt phase
as here. Finally, reversal in both those cases was prem sed
upon the cunul ative effect of several errors, neither case was
reversed sinply because the prosecutor used the word “executed”’
or “executing” six or nine tines. I n Brooks, for exanple, the
prosecutor also characterized the defendants as persons of "true
deep- seat ed, vi ol ent character"; "people of | ongst andi ng

violence"; "they commt violent, brutal crinmes of violence";

"The other two cases relied upon by appellant, Canpbell
v. State, 679 So.2d 720 (Fla. 1996), and King v. State, 623
So.2d 486 (Fla. 1993), (1B 81) are inapplicable as they do do
not contain references to any formof the word “execution.”
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"it's a character of violence"; "both of these defendants are
men of |ongstanding violence, deep-seated violence, Vicious
vi ol ence, brutal violence, hard violence ... those defendants
are violent to the core, violent in every atom of their body."
Id. at 900. Additionally, the prosecutor inpermssibly used a
“mercy” argunent, inpermssibly argued “prosecutorial expertise”
to the jury, msstated the law regarding the jury’'s
recommendation of a death sentence, msstated the |aw regarding
the nmerged robbery and pecuniary gain aggravating circunstances,
personal |y attacked defense counsel and asked the jury to not
take the easy way out and recommend life.

Simlarly, in Ubin, the prosecutor invited the jury to
disregard the law, asserted that a vote for Ilife would be
irresponsible and a violation of the juror’s |awful duty,
enotionally created an inmaginary script denonstrating that the
victim was shot while pleading for his life, attacked the
character of the defendant’s nother and nade an inpermssible
mercy argunent, anong other things. This Court found that the
prosecutor’s argunent was full of “enotional fear” and efforts
to dehumani ze and denoni ze the defendant. The prosecutor cast
the defendant as showing his "true, violent, and brutal and
vicious character", as a "cold-blooded killer, a ruthless

killer": exhibiting "deep seeded [sic] violence. It's vicious
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vi ol ence. It's brutal violence"; and that Urbin was "violent to
the core, violent in every atom of his body." 1d. at 420, f.n.
9.

The four references to the word “execution” or *“executed”’
were isolated here, nmde at the beginning of the prosecutor’s
closing argunent (guilt phase) when he was explaining Aaron and
Brad’s nmurders. The prosecutor’s closing argunent (guilt phase)
was not injected with enotion or pleas; rather, it was a
di spassi onate sunmati on of what the evidence had shown.

Simlarly, the one (1) isolated, unpreserved, reference to
the word executed during opening argunent (penalty phase) and
one (1) isolated, unpreserved, coment during closing argunent
(penalty phase), cannot be fundanental error. The prosecutor’s
closing argunent (penalty phase) was not enotional and did not
try to instill fear in the jury or arouse their passions. These
few isolated references to the word “executed” do not constitute
fundanmental error.

REMAI NI NG UNPRESERVED COMMENTS (GUI LT PHASE)

The ot her unpreserved comments made during closing argunent
(guilt phase) likewse do not constitute fundanental error.
While discussing the testinony of the three eyew tnesses,
telling the jury that he was not going to regurgitate all of

their testinony because the jury was paying attention:
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And I"m not going to stand here in front of

you all and regurgitate all of [the
eyew t nesses] t esti nony. You all wer e
paying attention during the course of the
entire trial. I’m not going to regurgitate
back to you all of the testinony of all of
the witnesses in this case. [’ m not going
to insult your all’s intelligence. I will

touch on sonme of the things.

(T 1482-83). A plain reading of the statenent above shows that
it was not, as Appellant alleges, an insinuation that defense
counsel would be insulting the jury's intelligence if they
reiterated the eyew tnesses’ testinony. The comment nmakes no
reference, explicit or inplicit, to defense counsel and cannot
logically be read as Appellant asserts. Defense counsel was not
di sparaged by the statenent and no fundanental error occurred.

Appel  ant next objects to the prosecutor, while discussing
why both preneditated and felony-nurder apply to this case,
stating:

W know that from the testinony and the
evidence in this case that [appellant]
wal ked over to Aaron Knight. He cycled the
weapon. And you heard the ;netallic sounds
it mde when M. Haemmerle did that for you
all and you heard the testinony from the
surviving victins that they heard a netallic
sound, and then they heard the shooter, |
submt to you the evidence supports is
def endant Ri nmmed, say to Aaron Knight, *“You
know nme don’t you?” And Aaron Knight said
“No.” Said, “You know nme, don’t you?” Then
he blew his brains out by shooting him in
the back of the head. That’s after
consciously deciding to do so.
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(T 1491). Appel l ant does not explain how the prosecutor’s

reference to the fact that Appellant “blew [the victims] brains

out by shooting him in the back of the head,” constitutes
fundanmental error. Presumably, appellant is arguing that this
was an enotional appeal to the jury. Again, this isolated

reference to what in fact happened in this case does not
constitute fundanental error.
In discussing the testinony of the co-defendant’s

girlfriend, a hostile wtness, the prosecutor noted that *“she

didn't want to be here. She didn't want to testify. I felt,
when | was questioning her, | felt kind of like | guess a
denti st feels; but that's for your consi derati on and
determnation as to evaluating her testinmony.” (T 1493). Thi s
was not an inproper conment. The prosecutor is allowed to
comment upon the credibility of the wtness. Def ense counsel
even agreed with the prosecutor, stating, “[y]ou know, | agree

with [the prosecutor] about [the co-defendant’s girlfriend].
She sat there with her head on the table, you know Needed her
Xanax.” (T 1515).

The prosecutor went on to explain that he believed the co-
defendant’s role was that of a “look-out” that’'s why he parked
his Kia Sephia in front of the store and initially canme in

through the front door. He then conpared it to the mlitary:
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“I'ylJou know, we have some folks that were in the mlitary and
|’m sure you can, you can recall during tactical exercises
around ~---." (T 1495). Appellant raised a “golden rule”
objection which was overruled, the trial court noting that the
prosecutor was not asking the jury to place itself in the shoes
of one of the parties (T 1495). The prosecutor continued
explaining that in the mlitary they have “a tactical novenent
for ground troops called a Pinster (sic) novenent,” where one
side clears out an entrance way for the another and they close
in.

For the first tinme on appeal, Appellant argues that the
coment was a “blatant appeal to the jurors’ enpotions,” and an
attenpt by the prosecutor to personalize hinself in their eyes
(1B 82). It was not. The prosecutor was only trying to convey
information to the jury and explain why the co-defendant parked
his car out front, where it was visible and entered through the
front door. The co-defendant was scoping out the front to nake
sure the robbery would be successful. The prosecutor did not
talk about his own mlitary service, all he did was conpare the

co-defendant’s action to a mlitary tactic. Ruiz v. State, 743

So.2d 1 (Fla. 1999), relied upon by appellant, is conpletely
i napplicable because the prosecutor in that case directly

referred to her father’s mlitary service and “urged the jurors

81



to do their duty as citizens just as her own father had done his
duty for his country in Operation Desert Storm” |d. at 6. See

al so Landry V. State, 620 So.2d 1099 (Fla. 4th DCA

1993) (prosecutor’s reference to his own service in the Persian
Qul f was i nproper).

Appellant also objects to coments that were nmade in

rebuttal closing argunment (guilt phase). To place those in
proper context, it is necessary to review defense counsel’s
closing argunment (T 1503-1530). Def ense counsel argued that

there was reasonable doubt in this case that Appellant did not
commt the nurders (T 1505). He clainmed that the state’s theory
was that Appellant’s notive was revenge because he was not
satisfied with speaker installation job that the victins had
done and clained that notive nmade no sense (T 1507-1509). He
pointed out that the surveillance tape of the storage unit shows
that Appellant was driving his Odsnobile, stating that this
equi pnent would not fit into the Probe and relied upon the
wife's alibi testinmony (T 1511-1512, 1527-28).

Al so, defense counsel pointed out that Appellant wears
eyegl asses and needs them to see but the shooter wasn’t wearing
eyegl asses (T 1514). Defense counsel clainmed that the only
crinme Appellant commtted was being in possession of stolen

property, that he was being set up for the double nurder (T
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1515-16). Defense counsel tried to point out inconsistencies in
the eyew tnesses’ testinony and the |ack of physical evidence (T
1518- 1525) .
In rebuttal, the prosecutor stated:
Years ago, years ago, when | first started
|aw school, very first day, very first

class, first class | attended, |aw professor
said that if the facts are with you and the

| aw i s agai nst you, you argue the facts. |If
the facts are against you and the law is
with you, you argue the |aw If the facts

are against you and if the law is against
you, you just argue. And folks, that’s what
you have heard from defense counsel-- a
whol e | ot of argunent.

(T 1531).

The prosecutor aptly described what defense counsel’s
statenents to the jury are-- ®“argunent”-- and therefore, there
was no error in the prosecutor referring to it that way.
Simlarly, the prosecutor is allowed to rebut defense counsel’s

inference that there is reasonabl e doubt, stating:

Counsel argues to you there is a whole I|ist

of reasonable doubt. Could go through or
list things that are reasonable doubt in
this case. Fol ks, frankly, from ny
perspective, sitting over there, still have

yet to hear it.

(T 1533).
Finally, contrary to Appellant’s assertions, the prosecutor
did not ask the jurors to think of thenselves as basebal
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pl ayers, but sinply asked themto stay focused on the facts and
keep the entire case in context and used baseball as an anal ogy:

Before | ast basebal | season, wth Mrk
McGQuire and Sammy Sosa, breaking the single
season hone run record, before that season,
the last season, Hank Aaron broke Babe
Ruth’s all time hone run record back in the
early “70s. | think it was in 1972. But
after Hank Aaron, . . . after he broke that
record, he was interviewed by a reporter and
asked how he was able to hit all those hone
runs. And Hank Aaron said he was able to do

that by keeping his eye on the ball. What I
would ask you to do is to keep this entire
case in context. Wth all of the testinony

that you have heard and all of the exhibits
that are in evidence and all of the physical
evidence that is available to you, and don’'t
be swayed or go after a slider. Don't go

after an outside fast ball. Don’t go after
an inside knuckle ball. Stay focused to do
your duty, to do the right thing in this
case.

(T 1544-45). As already noted, the prosecutor is allowed to ask
the jury to stay focused on the facts and to not by swayed by
enoti on.

UNPRESERVED COMMENTS PENALTY PHASE

Appellant’s challenge to the unpreserved comments nade
during closing argunent (penalty phase) is also without nerit
(1B 87-88). The prosecutor argued that the statutory mtigator
upon which Appellant was relying, that the capital felony was
commtted while Appellant was under the influence of extrene

mental or enotional disturbance, had not been shown (T 1950)
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He noted that defense would try to argue that its nental health
expert did establish the statutory mtigator and told the jury
it was free to believe that, but argued that based on that
expert’s answers on cross-exam nation, the statutory mtigator
had not been net (T 1950-51). “I submt to you, based upon the
answers that she gave during cross-exam nation, she did what she
was paid to do. Shy (sic) gave you a non-opinion on sone nenta
munbo-junbo, with no factual basis to support it.” (T 1951).
This comment was not i nproper. “A lawer may discuss an
expert w tness’ pecuniary interest in the outcone of the case.”

Rut herford v. Lyzak, 698 So.2d 1305, 1306 (Fla. 4th DCA 1997).

Further, the prosecutor is allowed to make fair comment upon the
evidence. "It is proper for a prosecutor in closing argunent to
refer to the evidence as it exists before the jury and to point
out that there is an absence of evidence on a certain issue."

Wite v. State, 377 So. 2d 1149, 1150 (Fla. 1979), cert. deni ed,

449 U.S. 845 (1980). The prosecution is even permtted to
comment upon the essential unbelievability of testinony. Reaves
v. State, 324 So. 2d 687, 688 (Fla. 3d DCA 1976). Thus,
al though the prosecutor’s choice of wrds could have been
better, there is nothing inproper about him comenting on the
expert witness’ failure to establish the statutory mtigator.

Appel  ant does not explain how the prosecutor’s statenent
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that the Appellant suffers from an anti-personality disorder and
that “the prisons are filled with those types of individuals,”
constitutes fundanmental error (T 1958-59). Appel lant relied
upon his nmental condition as a defense and it was proper conment
for the prosecutor. Simlarly, it was not inproper for the
prosecutor to recognize the gravity of the situation, stating
that it is never a good day when the governnent has to ask 12
citizens to return death recommendation and then saying that
there were no wnners, and that he felt sorry for all the
famlies involved, including Appellant’s (T 1949-50). The
prosecutor was also required to state that Appellant was on
conditional release in order to neet the first aggravator (T
1951-52, 1959-60). The last comment that Appellant objects to,
made at the Spencer hearing, was not made in front of the jury
(1B 88).

In sum all of these unpreserved comments are procedurally
barred because Appellant failed to object and has failed to
denonstrate that any of them constitute fundanmental error. The
prosecutor’s argunents in both the guilt and penalty phase were,
taken as a whole, not enotional or intended to arouse the jury’'s
passi ons. Rat her, they were dispassionate accounts of what the
evi dence would show and did show. Any isolated comments that

may be inproper do not constitute fundanental error given the
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overwhel m ng evidence from three survivors/eyew tnesses, the
fact that Appellant’s Ford Probe matched the one described by
the survivors/eyew tnesses, the fact that Appellant threw the
mur der weapon, Aarons gun and Joe Moore's wallet out of his car
during a chase and the fact that Apppellant’s fingerprints were
found on the electronic equipnent in his storage space.

Finally, the one comrent that Appellant objected to does not
constitute reversible error. The jury was told to disregard the
prosecutor’s comment that “[g]iven the Court’s ruling, | have no
further questions of Detective Lews at this tinme,” (T 1251).
The curative instruction cured any error. Mor eover, given the
evidence in this case, as outlined above and in previous points,
even if there was error, it was harnl ess.

PONT VI
THE TRIAL COURT DI D NOT ERR BY ALLOW NG THE
PROSECUTOR TO CRCSS-EXAMNE DR JACOBSON
REGARDI NG APPELLANT'S EXTENSIVE CRI M NAL
H STORY. (Restated).

Def ense counsel filed a Mtion in Limne to prevent the
State from asking defense nental health expert, Dr. Mrtha
Jacobson, about appellant’s prior arrests or convictions,
arguing that it would be inproper to allow the State to inquire
about prior arrests and/or convictions that do not qualify as

statutory aggravators (T 1822-1828). Rel ying upon Davis V.

State, 698 So.2d 1182 (Fla. 1997), Parker v. State, 476 So.2d
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134 (Fla. 1985), and Jones v. State, 612 So.2d 1370 (Fla. 1992),

the prosecutor explained that he was allowed to ask about prior
arrests and/or convictions if the expert wtness reviewed or
relied upon the defendant’s crimnal history in formulating
hi s/ her opinion (T 1823).

Quoting from Dr. Jacobson’s pre-trial deposition, the
prosecutor noted that he asked Dr. Jacobson whether she had
asked appellant about his crimnal history when she spoke wth
him (T 1825). Dr. Jacobson agreed that she had asked appell ant
about his crimnal history and he told her that:

he had sone problens in the adolescent,

juvenile justice systemin terns of skipping

school, petit theft and burglary. He was

first tried as an adult at 16. Two ar ned

robberies and possibly a possession of

firearns. He wasn’'t quite sure if that was

there. He also had eight cases for which he

was sent enced to t he Appal achi an

Correctional Institution for a period of

four years. He was not specific as to what

t hose charges were.
(T 1825-26). Dr. Jacobson was then asked whether she knew how
many felony convictions appellant had, to which she responded
“based on what he told nme, there would be at least ten if each
of those cases was considered a separate conviction.” (T 1826).
She was al so asked whet her appellant told her how many tines he

was in prison and she answered “twice.” (T 1826). The question

t hen becanme whether Dr. Jacobson relied upon that information in
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formul ati ng her opinion.

In a proffer, outside the presence of the jury, Dr. Jacobson
testified that she evaluated appellant and that as part of that
eval uation she adm nistered sone tests to him and conducted a
clinical interview (T 1887). Dr. Jacobson agreed that she
received information from appellant during the interview process
and that she wutilized that information in formulating her
opi ni ons about appellant (T 1887). On cross-exam nation by
defense counsel, Dr. Jacobson stated that the crimnal history
appel lant told her about did not play a “significant or relevant
part of her evaluation of” his current nmental condition or his
mental condition at the time of the offense (T 1888). O re-
direct exam nation, the prosecutor asked:

So that information that the defendant told

you about, his prior prison sentences and

prior crimnal history was not utilized by

you in any way, shape or formin formulating

your opinions in this case?
(T 1888). Dr. Jacobson would not answer the question, telling
the prosecutor that he needed “to be nore specific as to what
opi ni on. It did not affect ny opinion as to the presence of
mental illness.” (T 1888). Noting that the w tness does not get
to dictate the question asked, the prosecutor stood on the

question he asked (T 1888). Based on Jones, the trial court

denied the nmotion in limne finding that Dr. Jacobson relied
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upon the information that she received from appellant in
formul ati ng her opinions (T 1889).

The trial court did not abuse its discretion in allow ng the
State to inquire about appellant’s prior crimnal history on

cross-exam nation of Dr. Jacobson. See Monlyn v. State, 705

So.2d 1, 4 (Fla. 1997), quoting Cruse v. State, 588 So.2d 983,

988 (Fla.1991) (“[w e have said nunerous tinmes that the
‘appropriate subj ects of i nquiry and t he ext ent of
cross-exam nation are wthin the sound discretion of the trial
court.’"). “I'l1]t is proper for a party to fully inquire into
the history utilized by the expert to determ ne whether the

expert’s opinion has a proper basis.” Jones v. State, 612 So.2d

1370, 1374 (Fla. 1992), quoting Parker v. State, 476 So.2d 134,

139 (Fla. 1985). Further, under section 90.705, Florida Statutes
(2000), a party may conduct a voir dire exam nation, prior to an
expert giving an opinion, to determne the underlying facts and
data supporting the expert’s opinion.

In this case, in response to defense counsel’s notion in
limne to prevent the state from cross-examning appellant’s
mental health expert about appellant’s crimnal history, the
trial court conducted a proffer to determ ne whether the expert
relied upon appellant’s crimnal history in fornulating her

opi ni ons. After testifying on direct exam nation, during that
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proffer, that she had utilized the information appellant gave
her during his clinical interview in fornulating her opinions
Dr. Jacobson refused to answer on re-direct whether she utilized
the information about appellant’s prior crimnal history in any
way, shape or formin formulating her opinions in this case (T
1888). Thus, the trial court correctly found that Dr. Jacobson
had relied upon appellant’s prior crimnal history in formng
her opinions in this case.

Appellant’s argunent that the trial court’s reliance upon

Jones v. State, 612 So.2d 1370, 1374 (Fla. 1992), is m splaced
| acks nerit. The procedural posture of how this issue arose was
different in Jones but the principle of Jlaw is equally
appl i cabl e. In Jones, there was no proffer of the expert’s
testimony before defense counsel’s direct exam nation. Thus,
when the expert in Jones testified on direct exam nation, by
defense counsel, that he had considered the defendant’s
juvenile, psychiatric, and psychological history in diagnosing
hi m as having a borderline personality disorder, this Court held
that he had “opened the door” to cross-exam nation by the state
on the defendant’s crim nal background.

Here, the matter was considered before the expert testified,
during a proffer, wherein Dr. Jacobson admtted on direct

exam nation by the state that she relied upon the information
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appel l ant gave her during his clinical interview in formulating
her opinions (T 1887). On cross-exam nation by defense counsel,
Dr. Jacobson agreed that appellant’s prior crimnal history did
not play a significant or relevant part of her evaluation of his
present nental condition or that at the tinme of the alleged
offense (T 1888). Inportantly, however, Dr. Jacobson refused to
answer on re-direct whether she utilized the information about
appellant’s prior crimnal history in any way, shape or formin
formul ating her opinions in this case (T 1888). Based upon that
testinony, it was proper for the state to “fully inquire” into
appellant’s crimnal history on cross-exam nation.

Furthernore, even if it was error, it was harmnless. The
jury’'s recomendati on of death was not based upon the fact that
it heard about Appellant’s prior crimnal history. The State
presented evidence on six (6) aggravating factors here, which
the trial court found. Appel l ant was unable to establish even
one (1) statutory mtigator and the trial court gave little
wei ght to his non-statutory mtigators.

PO NT | X
THE TRI AL COURT CORRECTLY FOUND THAT THE TWO
MURDERS WERE ESPECI ALLY HEI NOUS, ATROCI OUS,
OR CRUEL. (Restated).
The trial court properly relied upon the heinous, atrocious

and cruel (HAC) aggravating factor in this case. I n support of
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this aggravator, to which it accorded noderate weight, the trial

court found:

In this case, it is the fear, enotional
strain, and terror of Aaron Knight and
Bradl ey Krause, Jr. during the events

| eading up to their nmurders that allow these
otherwse quick deaths to be considered
hei nous, atrocious or cruel.

Aaron Knight and Bradley Krause, Jr. were
laying face down on the floor of the bay
area with their hands tied wth duct tape
behind their backs for as long as 20
m nut es. The def endant wi el ded a
sem automatic handgun in their presence
while Audio Logic was being stripped of its
inventory. At one point during this ordeal
the Defendant asked Aaron Knight if there
were surveillance caneras. He also asked
for the keys to the register. M. Kni ght
gave his keys to the Defendant advising him
that the “Chicago key” was the one that fit
the register.

It was the testinony of the survivors,
Kinberly Davis, Joe Louis Myore and Louis
Rosario, that provided the best evidence of
the fear, enotional strain, and terror that
was experienced by Aaron Knight and Bradl ey
Krause, Jr. prior to their deaths.

Louis Rosario testified that during the 15
to 20 mnutes he laid duct-taped with his
face to the floor, he was scared. He thought
he was going to die.

Joe Louis More testified that during the 15
to 20 mnutes he laid duct-taped with his
face to the floor, he was afraid. He saw
the Defendant take the gun and stick it to
t he back of Aaron Knight’'s head and pull the
trigger. Moore junped up at which tine the
Def endant pointed the gun at him and told
himto get back down on the floor.
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Kinberly Davis testified that while she
huddled with her baby on the floor, she
started praying. She was afraid. She was
scar ed.

The evidence presented together wth the

| ogical inferences drawn from the evidence
establi shed beyond a reasonable doubt that
t he capi tal fel oni es wer e especially

hei nous, atrocious and cruel.
(R 2390-91).

This Court has repeatedly stated that fear, enotional
strain, mental anguish or terror suffered by a victim before
death is an inportant factor in determ ning whether HAC applies.

See

Pooler v. State, 704 So.2d 1375, 1378 (Fla. 1997) (hol ding that

fear, enotional strain, and terror of the victim “during the
events leading up to the nmurder may be considered in determning
whet her this aggravator is satisfied, even where the victinms

death was al nost instantaneous”); Janes v. State, 695 So.2d

1229, 1235 (Fla. 1997)(fear, enotional strain, and terror of the
victim during the events leading up to the nurder nmay make an
ot herwi se quick death especially heinous, atrocious, or cruel");

Preston v. State, 607 So.2d 404, 410 (Fla. 1992)((hol ding that

“fear and enotional strain may be considered as contributing to
t he heinous nature of the nurder, even where the victinis death
was al nost i nstantaneous.”). Further, the victim s know edge
of his/her inpending death supports a finding of HAC, even if
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the death itself was quick or instantaneous. See Douglas v.

State, 575 So.2d 165 (Fla. 1991); R vera v. State, 561 So.2d

536, 540 (Fla. 1990); Parker v. State, 476 So.2d 134 (Fla.

1985). In evaluating the victinms nental state, common-sense
inferences from the circunstances are allowed to be drawn.

Pool er, 704 So.2d at 1378 (citing Swafford v. State, 533 So.2d

270, 277 (Fla.1988)).

Here, as the trial court found, Aaron and Brad suffered
tremendous fear, nental anguish and terror before their nurders.
They were forced to |lie face down on the floor, with their hands
duct -t aped behind their backs for 20-30 m nutes while Appellant,
weilding a sem -automati c handgun, robbed their store. Duri ng
that tinme, Aaron was asked for the keys to the cash register
and for the |l|ocation of any surveillance canmeras and guns.
Appel l ant cane out with Aaron’s gun, asking what kind it was
Aaron and Brad's terror had to increase when they heard
Appellant tell survivor/M. Davis, who was sitting near Aaron
to nove away because “he didn't want to get anything on her.”

Their terror further escalated when Appellant started to
| eave but then canme back and said to Aaron “you know ne.” (T
810). Aaron replied that he didn't know him but Appellant said
“man, you do renenber ne.” (T 895). Aaron again said that he

didn’t know him but Appellant put the gun to the back of Aaron’s
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head and shot him (T 896, 810). Appel I ant then wal ked over to
Brad and shot himin the back of the head (T 897, 812).

Henderson v. State, 463 So.2d 196 (Fl. 1985), is factually

anal ogous to this case. I n Henderson, the defendant argued, as
Appel l ant has here, that the nurders were not HAC because the
victinms died instantaneously from single gunshots to their
heads. This Court rejected that argunent, finding that the
victinms experienced extrenme fear and panic before their deaths
because they were bound and gagged before they were shot and
could see what was happening, i.e., anticipated their fate.
Simlarly, here, Aaron and Brad had their hands duct-taped
behind their backs and were forced to |lie face down on the

floor, for 20-30 mnutes anticipating their fate.

Anot her factually analogous case is Heynard v. State, 689
So.2d 239 (Fla. 1996). In that case, the defendant and an
acconplice abducted a woman, M. Lews, and her tw young
daughters, ages 3 and 7, froma Wnn Dixie parking lot. As the
def endant drove them out of town, the young girls were crying
and upset and their nother “beseeched Jesus for help, to which
defendant replied, ‘this ain’t Jesus, this is Satan.’”” |d. at
242. Later, defendant stopped the car at a deserted | ocation
and both he and his acconplice raped Ms. Lewis on the trunk

whil e her daughters remained in the back seat. Wen Ms. Lew s
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tried to grab for the gun, the defendant shouted “you’re not
going to get the gun, bitch.” 1d. at 243. Def endant then shot
her in the leg and shot her three nore tines at close range

woundi ng her in the neck, nouth, and the mddle of the forehead
bet ween the eyes. Her unconsci ous body was then pushed off to
the side of the road. The assailants got back in the car and
drove the girls away as they continued to plead for their
nmother. The girls were taken to a secluded area and each killed
by a single bullet to the head. Def endant tried to argue
that HAC did not apply because each child was killed by a single
gunshot and if they were adults, HAC would not be found to
apply. This Court rejected that argunent finding that the
aggravator was present because of the fear and enotional trauma
the children suffered during the entire episode which cul m nated
in their deaths. Id. at 254. This Court also rejected
defendant’s argument that HAC would not be present if the

victinms were adults, noting that its finding was not based on

the fact that the victins were young children. See also CGore
v. State, 706 So.2d 1328, 1335 (Fla. 1997)(upheld HAC factor
even though victims "death by gunshot was nost likely
I nst ant aneous, " because the victim experienced terror before her
deat h. She had been abducted, handcuffed, transported to a

renote place, tightly bound, and sexually battered, all under
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threat of death).

Routly v. State, 440 So.2d 1257 (Fla. 1983), is also
applicable to this case. In Routly, the victim was bound and
gagged while the defendant robbed his hone. The defendant then
| oaded the victiminto the trunk his (victims) car, took himto
an isolated place and shot three tines. This Court upheld
application of the HAC factor on the ground that the victim was

subj ected to agony and terror know ng that he was going to die.

Finally, even if this Court finds that it was error to apply
the HAC factor, it is clear that any error was harnl ess. The
trial court found a total of six (6) aggravating factors in this
case and applied great weight to four (4) of them (1) that
Appel I ant was previously convicted of a felony and commtted the
doubl e nurders while under sentence of inprisonnent (Conditional
Rel ease Program; (2) that Appellant has three prior convictions
for felonies involving the wuse or threat of violence to
i ndividuals; (3) that the double nurders were commtted for the
purpose of elimnating wtnesses; and (4) that the double
murders were conmtted in a cold, calculated and preneditated
manner (R 2383-2399).

The trial court gave only noderate weight to the HAC factor

and to the fact that the double nurders were commtted while
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Appel  ant was engaged in the comm ssion of arnmed robberies and
arnmed ki dnappi ngs. The trial court found no statutory
mtigating factors. Appel l ant asked for only one--that the
double nmurders were commtted while he was under the influence
of extrenme nental or enotional disturbance-- but that was not
established by the evidence. The trial court gave sone or
mnimal weight to the non-statutory mtigators that Appell ant
was an excellent enployee and had hel ped or mnistered to others
in the past, but gave very little weight to the other non-
statutory mtigators--Appellant’s famly backgr ound, t hat
Appel  ant was a good father, and Appellant’s nmental illness. As
such, it is clear that the trial court’s weighing process would

not be different if the HAC factor was elim nated.

PO NT X
THE TRIAL COURT'S JURY |INSTRUCTION ON
VI CTI M | MPACT EVI DENCE WAS CORRECT
(Rest at ed) .
Appellant failed to preserve his argunent, that the trial

court’s jury instruction on victiminpact evi dence was

erroneous, for appellate review? The trial court gave the

8 The State notes that the trial judge properly adnitted
the victiminpact statenments, acknow edgi ng that he was
obliged to follow Danren v. State, 696 So.2d 709 (Fla. 1997),
no matter what his personal feelings about victiminpact
statenents (T 1766).
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State’s proposed jury instruction, which was taken from the
statute and the Wndhom and Maxwell cases, reasoning that it
accurately recited Florida |aw (T 1764, 1767). The court
instructed the jury as foll ows:

Now, you have heard the evidence relating to
the inpact of the victinmis death in this
case. Thi s evidence should not be
considered by you as evidence of an
aggravating circunstance or rebuttal of a
mtigating circunstance. This evidence may
be considered to denonstrate the victins
uni queness as an individual human being and
the resultant loss to the comunity nenbers
by the victinms death. The sentence that
you recommend to the Court nust be based
upon the facts as you find them from the
evi dence and the |aw You should weigh the

aggravating ci rcunst ances agai nst t he
mtigating circunstances and you advisory
sent ence must be based upon t hese

consi derati ons.
(T 1985-86).

Appel  ant argues that the instruction was erroneous because
the “jurors were not told how to factor the wvictiminpact
evi dence that they had heard into their sentencing decision” (IB
97). Defense counsel failed to make this objection to the tria
court, however, and therefore, appellant cannot nmake it for the

first time on appeal. See Tillman v. State, 471 So.2d 32 (Fla.

1985) (specific | egal argunment presented on appeal nust have been

presented to the trial court below); Steinhorst v. State, 412

So. 2d 332 (Fla. 1982).
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Even if this Court decides to address the nerits of
Appel lant’s argunent, it lacks nerit. This Court rejected a
simlar argunent to essentially the same jury instruction in

Kearse v. State, 25 Fla.L.Wekly S507 (Fla. June 29, 2000). In

Kearse, the jury was instructed as foll ows:

Now you have heard evidence that concerns
the uniqueness of Danny Parrish as an
i ndi vidual human being and the resultant
loss to the conmmunity's nenbers by the
victims death. Fam ly nenbers are unique
to each other by reason of the relationship
and role each has in the famly. A loss to
the famly is a loss to both the comunity
of the famly and to the l|arger community
outside the famly. Wile such evidence is
not to be considered as establishing either
an aggravating or mtigating circunstance,
you may still consider it as evidence in the
case.

Id. at S511.

Kearse argued, as Appellant has here, that the instruction
was vague and did not give the jury adequate guidance in how to
consider the victim inpact evidence. This Court disagreed,
hol ding that the instruction was proper because it mrrored this
Court’s explanation of the boundaries of victiminpact evidence,

set out in Bonifay v. State, 680 So.2d 413 (Fla. 1996), and the

| anguage in the victim inpact statute, section 921.141(7),
Florida Statute (2000).

The instruction challenged here is essentially the sane as
the one approved by this Court in Kearse. It tracks the
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| anguage of Bonifay, Wndhom and section 921.141(7), stating

that the jury should not consider the victiminpact evidence as
evidence of an aggravating factor but wmy consider it as
evi dence of the victim s uniqueness as an individual human being
and the resultant loss to the community nmenbers by the victins

death.® Simlarly, in A ston v. State, 723 So.2d 148, 160 (Fla.

1998), this Court held that a victim inpact jury instruction
which stated “[y]Jou shall not consider the victim inpact
evidence as an aggravating circunstance, but the victim inpact
evidence may be considered by you in making your decision in
this matter, to conport with Wndhom and Bonifay.

Bot h W ndhom and Boni fay note that nust be admtted, not as
an aggravator, but to allow the jury to consider “the victinms
uni queness as an individual human being and the resultant |oss
to the community’s nenbers by the victinis death.” That is
precisely what the jury instruction in this case said.

PO NT Xl

PROPORTI ONALI TY

The State submts that Appellant’s sentence of death is

proportional. The trial court found the existence of six (6)

°® The State notes that in this case defense counsel
apparently offered an alternative victiminpact statenent but
we do not know what it said. It was never read into the
record nor were Appellant proposed jury instructions nmade a
part of the record.
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aggravating factors in this case and applied great weight to
four (4) of them (1) that Appellant was previously convicted of
a felony and commtted the double nurders while under sentence
of I npri sonment (Condi ti onal Rel ease Program; (2) t hat
Appel  ant has three prior convictions for felonies involving the
use or threat of violence to individuals; (3) that the double
murders were commtted for the purpose of elimnating wtnesses;
and (4) that the double nmurders were commtted in a cold,
cal cul ated and preneditated manner (R 2383-2399).

The trial court gave noderate weight to the other tw (2)
aggravating factors: HAC and that the double nurders were
commtted while Appellant was engaged in the conm ssion of arned
robberies and arnmed ki dnappings. The trial court found no
statutory mtigating factors and give mninmal or little weight
to several non-statutory mtigators.

As this Court has repeatedly held, the weighing process is
not a nunbers gane. Rat her, when determ ning whether a death
sentence is appropriate, careful consideration should be given
to the totality of the circunstances and the weight of the

aggravating and mtigating circunstances. Floyd v. State, 569

So.2d 1225, 1233 (Fla. 1990). Here, the evidence established
t hat Appellant and two acconplices robbed the Audio Logic store

at gunpoint. The victins, Aaron and Brad, along with two of the
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three (3) survivors/eyew tnesses, were nmade to lie face down on
the floor, with their hands duct-taped behind their backs, for
20-30 mnutes, while Appellant and his acconplices |oaded the
store’s stereo and el ectronics equi pnent into their car.

After loading the nerchandise into his car, Appellant told
survivor/eyew tness, M. Davis, who had been sitting up with her
two year-old child on her lap near victim Aaron, to nove out of
the way because he didn’t want to get anything on her (T 809
896-97) . Appel  ant then began to |eave, but stopped, cane back
and demanded to know whether Aaron knew him (T 810). Al t hough
Aaron replied that he did not, Appellant stated, “man, you do
remenber ne.” (T 895). Aaron again stated that he didn't know
the Appellant, but the Appellant put the gun to the back of
Aaron’s head and shot him (T 811). He then wal ked over to
victimBrad, put the gun to his head and shot him (T 897, 812).
Appel l ant then thanked them all for their cooperation and |eft
sayi ng “have a nice day.” (T 898, 812).

To mtigate these senseless nurders, Appellant tried to
claim that he nmet the statutory mtigator of conmtting the
crimes while wunder extrene nental or enotional disturbance.
Appel l ant presented the testinony a nental health expert, Dr.
Mart ha Jacobson, who opined that Appellant had a chronic nenta

condition characterized by deviate and bizarre thinking. When
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asked the ultimate question regarding the statutory mtigating
factorotr, however, Dr. Jacobson could not say that Appellant
was under the influence of extrenme nental or enotiona
di sturbance at the tinme the capital felony was conmtt ed. The
mental helath expert called during the Spencer hearing, Dr.
M chael Walczak, also could not offer an opinion whether
Appellant was wunder the influence of extrene or enotional
di sturbance at the tinme of the nurders. Consequent |y, although
the trial court allowed the jury to consider evidence of this
statutory mtigator, it found it was not established by the
evi dence (R 2393-94).

Appel | ant also relied upon five (5) non-statutory
mtigators, to which the trial court accorded little or mnina
weight: (1) Appellant’s famly backgrond; (2) Appellant’s status
as an excellent enpl oyee; (3) Appellant’s helping and
mnistering to others; (4) Appellant being a good father; (5)
Appellant’s nental illness (R 2383-2399).

It is well-established that this Court’s function is not to
rewei gh t he facts or t he aggravating and mtigating

circunstances. Qunsby v. State, 574 So.2d 1085, 1090 (Fl a.

1991); cert. denied, 116 L.Ed.2d 102 (1992); Hudson v. State,

538 So.2d 829, 831 (Fla. 1989), cert. denied, 493 U S. 875

(1990) . Rat her, as the basis for proportionality review, this
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Court nust accpet, absent denonstrable | egal error, the
aggravating and mtigating facotrs found by the trial court, and

the relative weight accorded them See State v. Hnery, 456

So.2d 466 (Fla. 1984). It is upon that basis that this Court
determ nes whether Appellant’s sentence is too harsh in light of
ot her decisions based on simlar circunstances. Alvord wv.

State, 322 So.2d 533 (Fla. 1975), cert. denied, 428 U S 923

(1976).

The State relies upon Bush v. State, 682 So.2d 85 (Fla.

1996) , Alston v. State, 723 So.2d 148, 153 (Fla. 1998), and

Knight v. State, 746 So.2d 423 (Fla. 1998), in support of its

argunent that R mer’s death sentence is proportionate. Bush
i nvol ved the robbery of a convenience store and the abduction of
the store clerk, who was driven 13 mles away, stabbed and then
shot once in the head, execution style. The trial court found
only three (3) aggravators--"prior violent felony,” “felony-

murder,” and CCP-- and no mtigators. See also Cave v. State,

727 So.2d 227 (Fla. 1998)(affirmng death sentence for Bush's

co-defendant in the robbery and nurder); Parker v. State, 476

So.2d 134 (Fla. 1985) (sane).
In Alston, the victins car and noney were robbed and he was
shot twice in the head, execution-style. Al of the aggravators

in this case, with the exception of conmting the nmurders while
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under sentence of inprisonnent, were present in Alston. Li ke
here, the trial court found no statutory mtigators and gave
little or no weight to three (3) of the five (5) non-statutory
mtigators. Finally, in Knight, the victins were robbed of

$50, 000 and then shot to death. This Court found Knight’'s death

sentence proportional, relying upon Rolling v. State, 695 So.2d
278 (Fla.) (affirmng death sentences for multiple nurders
despite defendant’s significant stautory and nonstatutory nental
mtigation, including famly' s history of nental illness and
defendant’s physically and nentally abusive childhood), cert.

deni ed, 522 U. S. 984, 118 S. Ct. 448, 139 L.Ed.2d 383 (1997), and

Heynard v. State, 689 So.2d 239 (Fla. 1996)(affirmng two death
sentences despite trial court’s finding of both statutory
ment al mtigators and nonst at utory mtigation i nvol vi ng
def endant’ s stunt ed enot i onal | evel, low intelligence,
i npoveri shed upbringing, and dysfuncti onal famly), cert.

denied, 522 U S. 846, 118 S. (. 130, 139 L.Ed.2d 80 (1997). See

also Jennings v. State, 718 So.2d 144 (Fla. 1998) (affirmng
death sentence for nurders of three (3) enployees of Cracker
Barrel Restaurant, who were robbed and then had their throats
slit; wth “fel ony mur der,” “avoid arrest/ hi nder | aw
enforcenment,” and CCP aggravators, one statutory mtigator--

that Jennings had no significant history of prior crimnal
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behavior and eight (8) nonstatutory mtigators, nost of which

were given little weight); Hartley v. State, 686 So.2d 1316
(Fla. 1996)(affirm ng death sentence where drug delaer was
robbed and shot four (4) tinmes in the head and where the tria
court found “prior violent felony,” *“felony nurder,” “avoid
arrest,” “pecuniary gain,” “HAC and “CCP” aggravators and

mnimal mtigation); Fennie v. State, 648 So.2d 95 (Fla.

1994) (affirm ng death sentence where victim was robbed for her
car and ATM cards and where the trial judge found *“felony
murder,” “avoid arrest,” “pecuniary gain,” “HAC,” and “CCP” and
found a nunber of nonstatutory mtigating factors but determ ned
that they were not of sufficient weight to preclude the death

penalty); Troedel v. State, 462 So.2d 392 (Fla. 1984)(affirmng

death sentences where the victinms were robbed and shot to death
in their home and where the trial court found the “felony
murder,” *“avoiding arest,” “pecuniary gain,” “HAC,”™ and *“CCP’
aggravators, no statutory mtigators and give little weight to

the nonstatutory mtigators).
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CONCLUSI ON

VWHEREFORE based on the foregoing argunents and authorities
cited herein, the State respectfully requests this honorable

Court to AFFIRM Apppellant’s convi ctions and sentences.
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