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STATEMENT OF THE CASE AND OF THE FACTS

This is a proceeding for discretionary review of the decision
of the Third District Court of Appeal granting certiorari and
quashing the Crcuit Court’s appellate decision in favor of the
Plaintiff/lnsured in a PIP case. R 191-95. In its decision quashed
by the Third District on certiorari, the Dade Crcuit Court
Appel late Division had reversed the County Court’s judgnent in
favor of the Defendant, Allstate. R 35.

The gist of the dispute between the parties at trial was
whet her Allstate’s paynent of sonme PIP benefits was untinely,
because it was nore than thirty days after the insurer was
furnished with witten notice of the fact of a covered | oss and of
the anobunt of same. R 36-37. Allstate’s position was that it was
excused frommaking tinmely paynent of the full anount due by virtue
of an anbiguity in the Plaintiff’'s treating physician's bill which
All state failed to investigate before the lawsuit was filed. R 2.

The trial court entered judgnent in favor of Allstate, and the
Crcuit Court Appellate D vision reversed that judgnent on appeal .
R 35. In the order under review, the Third District quashed the
Crcuit Court’s appellate decision, reinstating the trial court’s
decision in favor of Allstate. R 191.

On Decenber 13, 1994, the Plaintiff, while a pedestrian, was

struck by an autonobile being operated by Allstate's insured,



Enrique Arias. R 3. Plaintiff sustained injuries which resulted in
medi cal treatnent, and she made demand from Allstate for paynent
under M. Arias' PIP policy. R 3-4.

Plaintiff applied for PIP benefits by way of her attorney's
letter to Allstate dated February 17, 1995, enclosing an
Application for Benefits and the Attending Physician's Report.
Tr. 5, The bills reflected treatnents totaling $710.00 by
Theodore R Struhl, MD. Tr.102-04. O those charges, the sum of
$385.00 was for electrical stimulation physiotherapy treatnents.
Tr. 102- 03.

Allstate wote to Plaintiff's counsel on February 28, 1995,
requesting execution of an affidavit by the Plaintiff before her
claimcoul d be considered. Tr.5. By letter dated March 15, 1995,
Plaintiff's counsel provided Allstate wwth the Plaintiff's executed
Affidavit for No Fault Benefits. Tr.6.

Al l state conducted absolutely no investigation into the
reasonabl eness of the charges for Dr. Struhl's services, and did
not so nuch as call the doctor to ask him about the bill. Tr.®69.
Allstate did not review the nedical records which would have
reflected that Ms. lvey had injured two parts of her body. R 36.
Allstate did not tinmely pay 80% of Dr. Struhl's $710.00 bill
($568.00), but instead paid only $461.60. Tr.6. Only after Allstate

Citations to “Tr.” refer to the trial transcript included
in the record at R 54-178, using the court reporter’s pagi nation.

2



rejected Plaintiff’s request to pay the remainder of the 80% due,
did Plaintiff then file the lawsuit below. Tr.6.

The under paynment of Plaintiff’'s claimresulted fromAllstate’s
cl ai med m sunder st andi ng about the nunber of el ectrical stinulation
physi ot herapy treatnents which Ms. lvey received fromDr. Struhl
Allstate interpreted the $385 portion of the nedical bill submtted
by Dr. Struhl to represent charges of $55 each for seven units of
treatment (one unit on each of seven days of treatnent). R 36
| nstead, the $385 portion of the nedical bill actually reflected
fourteen units of electrical stinulation physiotherapy (conducted
two per day on each of seven dates) at a charge of $27.50 each, or
$55 per day. R 36.

The report which Dr. Struhl provided in addition to the Health
| nsurance ClaimForm (" H CF")which Dr. Struhl submtted to All state
(which was received in evidence below “clearly stated that I|vey
had two distinct injuries,” in the words of the Crcuit Court’s
appellate panel in this case. R 36. The Plaintiff was receiving
treatnent for injuries to her left lower |leg and right shoul der.
Tr. 51. Each of the seven $55.00 daily charges represented two
units of electrical stimulation physiotherapy; one to each of the
injured areas Plaintiff's body, for a total of fourteen units of
that formof treatment. Tr.16-17.

Al'l state recognizes $36.00 as the reasonable and customary
charge for one unit of electrical stimulation. Dr. Struhl's actual
charge for each unit of electrical stinulation was only $27.50.

3



Tr. 16-17. Therefore, Allstate should have paid a greater anount
in PIP benefits than it actually paid due to its alleged
m sunder st andi ng.

At trial Plaintiff read fromthe deposition of Dr. Struhl that
it was obvious to anyone know edgeabl e about nedi ci ne and nedi cal
billing that his charges for electrical stinulation physiotherapy
were to two parts of Plaintiff's body, putting Allstate on notice
t hat each charge was for two nodalities. Tr.42. However, w thout
calling Dr. Struhl's office or asking for further information
All state m stakenly assunmed that each of Dr. Struhl's seven $55. 00
charges represented a single unit of electrical stinmulation, so it
only paid 80% of seven times its approved maxi mum of $36, for a
total of $201.60 for that physiotherapy (plus 80% of the other
charges, which are not at issue here, for a total paid of $461. 60).
Tr. 21.

After nore than thirty days passed fromthe tinme of Allstate's
| ast request for information from Plaintiff (the affidavit),
Plaintiff filed the action bel ow seeking recovery of the unpaid
medi cal benefits which should have been covered. R 36.

During the course of this lawsuit below, Allstate discovered
its mstake in mscal culating the anount of nedical paynents which
shoul d have been pai d under the policy, and remtted its check nade
payable to Dr. Struhl in the amount of $106.40. Tr.7. Allstate

did not seek to settle Plaintiff's claimfor attorney's fees, or



ot herwi se obtain any agreenent from Plaintiff prior to tendering
t he amount of principal it owed under the policy.

After its voluntary paynent of the bal ance due for the nedi cal
treatnment, there remained the issue of Plaintiff's entitlenment to
her attorney's fees and costs. Tr. 3. Allstate took the position
at the trial of the fee entitlenent issue that it was not |iable
because Dr. Struhl's bill did not clearly indicate that he had
adm nistered two units of electrical stinmulation on each visit,
rather than one unit. Tr. 19. Allstate took the position that it
paid the bills within 30 days of taking Dr. Struhl's deposition and
di scovering that each $55 charge was for two units of electrica
stinmul ation, and argued that it should not be |iable for attorneys'
fees under those circunstances. Tr. 24. Allstate's counsel argued
that "[i]n order for an attorney to be entitled to attorney's fees
in PIP there has to be a wongful w thholding of benefits.” Tr
26.

Plaintiff sought entry of judgnent in her favor on the ground
that Allstate had failed to make paynent of the anount of PIP
benefits due within thirty days of being furnished with witten
notice of the fact of a covered | oss and the anmobunt of sanme. Tr. 8-
9. Plaintiff’s counsel cited nunerous cases to the trial court
which held that it was the insurer’s burden to verify the anount
claimed by an i nsured under the PIP statute within thirty days, and
that Allstate had failed to do so in this case, entitling the

Plaintiff to judgment. Tr. 10.



Plaintiff al so argued that Allstate's voluntary paynent of the
bal ance due after suit was filed anmounted to the functional
equi val ent of confession of judgnent against it, entitling the
Plaintiff to an award of fees under applicable authorities. Tr.7.
Al |l state did not condition that paynent on Plaintiff's agreenent to
wai ve the claimfor attorney's fees, but paid the amount due with
full know edge that Plaintiff was seeking a fee award too. Tr. 7.

The trial court accepted Allstate's argunents that the burden
was on the Plaintiff to provide a PIP insurer with all of the
information it needs to verify aclaim R 37. On appeal before the
Circuit Court, Appellate Division, the County Court’s judgnent was
reversed. R 38. The Circuit Court’s appellate decision states as
fol |l ows:

On Decenber 13, 1994, 1Ivey was struck by an
autonobile being operated by an Allstate insured
nmotorist, while lIvey was wal king on the sidewal k. She
was injured in her lower left leg and right shoul der
lvey tinely applied for PIP benefits by attorney's letter
dated February 17, 1995, which enclosed an application
for benefits and the attendi ng physician's report with a
bill reflecting electrical stinmulation treatnents
totaling $710.00. The invoice did not specify whether
the treatnents were for one or two injuries, however, the
physician's report clearly stated that Ivey had two
distinct injuries. On March 15, 1995, in response to a
request by Allstate for additional information, |vey
provi ded the Health I nsurance C aimForm (H CF).

In April 1995 the doctor received paynent from
Al |l state based upon the assunption that the doctor had
only treated lvey for one injury or nodality. Allstate



apparently only reviewed the bill and not the physician's
report, and therefore, mstakenly assuned that the
doctor's bill was for one nodality rather than two, and
that the charge was in excess of what was normally
charged for one nodality. The doctor received a PIP
paynment reduced by [sic]80%fromAllstate in the anmount
of $461.60, acconpanied by an explanation of benefits
fromexplaining howit arrived at the paynent.

Ivey filed a cause of action in My 1995 agai nst
Al state for damages claimng that Allstate did not

tinmely provide full paynent for all treatnents as
required. Al though all treatnents were listed, the
doctor failed to itemzed [sic] the bill detailing each

treat nent rendered.

It was not until Novenber 1995, nine nonths after
the original claimwas filed that Al lstate discoveredits
m st ake during the deposition of the doctor. It realized
that the doctor was in fact owed the additional $106.00
requested by lvey. Prior to Novenber, 1995, Allstate did
not review the other docunents submtted, nor did they
contact the doctor regarding an explanation of his
charge(s). The doctor confirmed that the bill should
have item zed the nunber of treatnents given to the
appel l ant, but that the informati on was clearly stated on
hi s nedi cal reports. | medi ately thereafter, Allstate
made a second paynent in the amount of $106. 40 whi ch was
t he anobunt owed for the two nodalities. The only issue
remaining at trial was the award of attorneys' fees.

The trial court ruled that Al lstate should be able
torely on the HHCF submtted by lvey to informthem of
the cost of treatnent. It further reasoned that the
adj uster should not have to | ook beyond the H CF form
unl ess they were given notice of the error. The court,
therefore, concluded that Allstate paid the anmount owed
the appellant within the statutory tinme period. This is
so because they paid the balance within 30 days of
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| earning of their m stake. The court al so determ ned
that, Dbecause Allstate paid within the statutorily
requi red 30 days, there was no confession of judgnent as
argued by Ivey. Since the court held that there was no
confession of judgnent and there was tinely paynent, it
al so concl uded that attorney's fees shoul d not be awar ded
to lvey's attorney. W do not agree with the trial
court’s anal ysis.

R 36-37(f oot notes del eted).

The Circuit Court reversed the judgnent in Allstate s favor,
holding that “[t]he case law is clear that the burden is on the
insurer to ‘investigate’ and ‘authenticate’ a claimw thin 30 days
of receiving notice of the claim” R 37. The Crcuit Court held
that Allstate would have |l earned that Dr. Struhl’s bill was for two
physi ot herapy units each day “[i]f the Allstate adjuster had sinply
reviewed the nedical bills and reports submtted by the doctor, or
contacted the doctor’s office.” R 38.

The Circuit Court ruled that Plaintiff should recover her
attorneys fees for trial and appeal based on the failure to tinely
pay the claim R 38. That court found it *“unnecessary to reach
t he confession of judgnent issue.” R 38.

Allstate then filed a Petition for Certiorari before the Third
District Court of Appeal. R 1. That court granted certiorar
revi ew and quashed the Grcuit Court’s appellate decision. R 191.
In a witten opinion, the Third DCA stated, “W find that the
Appel l ate Division of the Crcuit Court departed fromthe essenti al

el enents of law,” but qualified that finding with a footnote which



stated as follows: “G ven the pervasi veness of autonobiles and PI P
coverage inthis state, we deeman erroneous interpretation of this
| aw to be i nportant enough for certiorari. See Fortune Ins. Co. V.
Ever gl ades Di agnostics, Inc., 721 So. 2d 384 (Fla. 4'" DCA 1998)."
R 193 & n.2. The Third District did not address the confession of
j udgnment argunent, which was briefed as an alternative basis for
af fi rmance.

lvey filed a Motion for Rehearing, Mtion for Certification,
and Motion for Rehearing En Banc. R 196. Those noti ons were based
on the same three argunents here: 1) that the Crcuit Court
decision was correct; 2) that the voluntary paynent was a
confession of judgnent; and 3) that the 3d DCA applied the
incorrect standard of review on certiorari. R 196- 207. lvey’s

notions were denied. R 227. This proceedi ng ensued. R 228.

SUMVARY OF THE ARGUMENT

The Third District’s decision granting certiorari should be
quashed under any of three analyses. First, the wit should not
have i ssued because the Circuit Court appell ate decision correctly
held that Plaintiff was entitled to judgnent against Allstate, as
Allstate failed to pay all PIP benefits due wthin thirty days
after it was furnished wth witten notice of the fact of the
covered | oss and the amount of sane. Second, the Third D strict
shoul d have deni ed certiorari because the G rcuit Court’s appellate
deci sion coul d have been sustained on the alternative ground that
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Al l state’s voluntary paynent of the claimafter suit was filed was
the functional equivalent of a confession of judgnent. Third,
certiorari was i nappropriate, because the Third District
erroneously applied a sinple error standard of review,
inperm ssibly allow ng two appeal s rather than one.

The Third District Court of Appeal incorrectly quashed the
Circuit Court’s appellate decision, because the Circuit Court
correctly held that Allstate inpermssibly failed to make full
paynment of all payable PIP benefits within thirty days of being
furnished with witten notice of Plaintiff’s claim Under Florida
| aw, the burden is on a PIP insurer to verify the anount clai nmed by
the insured and to nake paynment of a covered loss within thirty
days. That burden exists even if thereis insufficient information
initially furnished by the insured’ s treating physician along with
the claim Allstate failed to nmake any investigation or inquiry
into the alleged anbiguity in Dr. Struhl’s bill in this case. The
medi cal information provided to Allstate reflected that M. |vey
was receiving treatnment to two parts of her body, thereby placing
All state on notice that the charges for treatnment were for each
part of her body. Allstate failed in its duty to verify and pay
Plaintiff’s claim wthin thirty days, and the Crcuit Court
correctly reversed the judgnent of the County Court.

The Third District erroneously quashed the GCrcuit Court’s
deci sion, because the Circuit Court’s decision also could properly
have been based upon the ground that All state effectively confessed

10



judgnent when it nmade paynent of the balance of Ms. lvey’'s claim
during the course of the litigation before the County Court. It
is the law of Florida that where an insurer initially fails to pay
aclaiminatinmly fashion, necessitating the filing of a | awsuit
by the insured, the insurer is liable for the insured’ s attorney’s
fees by virtue of its voluntary paynment during the course of
[itigation. Al state’s paynent in the present case was not
acconpanied by any agreenent between the parties to settle
Plaintiff’s fee claim so the Crcuit Court’s decision could
properly have rested upon this ground, and the wit of certiorari
was i nproperly issued.

Finally, the Third District inproperly applied an inapplicable
standard of review in this case and readdressed the nerit of the
| egal argunents being nmade by the parties. In review ng the
appel l ate decision of the GCrcuit Court, the district courts of
appeal of Florida are not to sinply engage in an analysis of
whet her the Circuit Court correctly applied the |aw | nst ead,
reviewis limted to a question of whether correct procedures were
foll owed and the correct body of |aw was applied by the appellate
court. The Third District’s approach to the present case
effectively permtted two appeals in this matter, rather than the
single appeal authorized under the |aw. Therefore, the Third

District’s decision should be quashed.
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ARGUMENT

THE Cl RCUI T COURT APPELLATE DI VI SI ON
CORRECTLY REVERSED THE JUDGVENT FOR
ALLSTATE BECAUSE ALLSTATE | MPERM SS-
| BLY FAI LED TO MAKE FULL PAYMENT OF
ALL PAYABLE PIP BENEFITS WTH N
TH RTY DAYS OF WRI TTEN NOTI CE OF THE
FACT AND AMOUNT OF A COVERED LGOSS

The Plaintiff was entitled to judgnent in her favor in the
action bel ow because Allstate inpermssibly failed to pay all of
her PIP claimw thin the thirty-day period required under Florida
| aw. Section 627.736(4), Fla. Stat. provides in pertinent part as
fol |l ows: "Personal injury protection insurance benefits paid
pursuant to this section shall be overdue if not paid wthin 30
days after the insurer is furnished witten notice of the fact of
a covered loss and of the amount of sane." Failure to pay PIP
benefits when due entitles injured claimants to file suit for those
benefits, and to recover their attorney's fees upon prevailing.

To start with, Allstate failed to pay any portion of the
Plaintiff's claimwthin the original thirty-day period fromthe
claim submtted on February 17, 1995. Thirty days thereafter,
Plaintiff becane entitled to attorney's fees and interest on the
anount of her claim Plaintiff did not then file suit, however,

but cooperated by providing Plaintiff's affidavit which Allstate
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requested.? Full paynent of the covered portion of the nedica
bills still was not forthcom ng.

It is no defense to Plaintiff's claimthat Dr. Struhl's Health
| nsurance Caim Form (“H CF”) was allegedly anbi guous concer ni ng
the nunber of electrical stinulation physiotherapy nodalities
received in his office.® There is nothing in the No-Fault Statute
which permts tolling of the thirty-day period because the insurer
| acks nedical records which enable it to verify the claim "the
burden is on the insurer to authenticate the claimwthin thirty
days." Fortune Ins. Co. v. Pacheco, 695 So. 2d 394, 395 (Fla. 3d
DCA 1997).

Al |l state defended at trial on the sole ground that it needed
nore information fromDr. Struhl about how many units of treatnent
his bills represented before it would make full paynent of the
claim There was not a hint of evidence (nor even any argunent)
that Dr. Struhl woul d not have provided that information within the

original thirty-day period. He plainly would have given Allstate

2Plaintiff's counsel denpbnstrated reasonabl eness and restraint
by not filing suit after that first thirty-day period had passed,
and even stated at the fee entitlenent hearing that this |awsuit
was not brought to recover the nomnal anount of the wunpaid
interest on the untinely part-paynent of nedical bills, but for the
bal ance of the nedical treatnent rendered.

Al l state had plenty of reason to know that Dr. Struhl
performed fourteen units of electrical stinmulation, rather than
seven, or at |east should have inquired further if the nunber of
treatments was unclear. But it is not necessary for an insured to
validate the anobunt of a PIP claimwthin thirty days; that burden
is on the insurance conpany.
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the information if Allstate had asked, because it woul d enabl e him
to receive paynent for his services in a tinely fashion. But the
| aw requi res paynment of attorney's fees to PIP clainants where the
claimis not paidwthinthirty days, even if the claimnt's doctor
fails to respond with additional information requested by the
I nsurance conpany within that tine.

In a case involving the refusal of a doctor to cooperate with
the insurance conpany's request for information about the
Plaintiff's nmedical condition, the appellate court answered
affirmatively the followng question certified to be of great
public inportance: "WHETHER SECTI ON 627.736(4)(b), FLORIDA
STATUTES REQUI RES A PI P | NSURER TO PAY THE CLAI MED BENEFI TS W THI N
TH RTY DAYS OF RECEIPT OF THE CLAIM RATHER THAN THI RTY DAYS OF
RECEI PT OF MEDI CAL VERI FI CATION OF THE CLAIM" In Martinez v.
Fortune Ins. Co., 684 So. 2d 201 (Fla. 4th DCA 1996), the Court
held that the refusal of the Plaintiff's doctor to provide within
thirty days a disability report in support of the PIP claimdid not
act to extend the tinme for paynent of the wage loss claim It is
not a question of how reasonable the insurer's request for
information my seem-as the request in Martinez was obviously
reasonabl e--but a question of a statutory duty to pay, whether or
not the insurer has received all the information it desires.

The insured does not bear the burden that the information

requested w || be del ayed; the i nsurance conpany bears that burden.
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If no information is requested fromthe doctor in the first place
(as none was requested here within thirty days), the insurance
conpany should not avoid its responsibility for attorney's fees
which it would have had to pay if the information had been
requested, but not provided. Allstate did not within thirty days
of the claim even ask the Plaintiff or Dr. Struhl for the
information it clains it needed. See Tr.69. Allstate apparently
just hoped that Plaintiff would be satisfied with the partial
paynment which it arbitrarily decided was enough, wthout any
i nvestigation whatsoever. That did not satisfy the PIP insurer's
duty to its insured under Florida | aw.

Al t hough unnecessary to support reversal here, Allstate had
plenty of reason to know from Dr. Struhls' original billing and
records that he had rendered fourteen units of electrical
stinmulation treatnent, not just the seven Allstate paid. Dr.
Struhl's narrative report dated February 5, 1995, was provided to
the clains exam ner who was assigned by Allstate to handle the
claim Anna Rodriguez. Tr.71. That report indicates that Ms. |vey
was recei vi ng physi otherapy treatnents to both i njured areas of her
body, the left lower leg and the right shoulder. Tr.112-13.

Dr. Struhl's deposition testinony established that it was
obvi ous to anyone know edgeabl e about nedi ci ne and nedical billing
that his charges for electrical stinulation physiotherapy were to

two parts of Plaintiff's body. Tr. 42. Surely Allstate's vast
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experience as an issuer of notor vehicle policies qualified it as
know edgeabl e about nedical billing.

The cases cited in Allstate’s Third District petition for the
proposition that an insurer cannot be liable for fees unless its
conduct is wongful do not apply to PIP cases, which are governed
by a particular statute establishing a specific tinme deadline for
paynment of clainms. See New York Life Ins. Co. v. Shuster, 373 So.
2d 916 (Fla. 1979)(not a PIP case, but a case brought on a life
i nsurance policy claimng change of beneficiary was a forgery);
Manuf acturer’s Life Ins. v. Cave, 295 So. 2d 103 (Fla. 1974)(life
i nsurance policy not governed by a statute which required it to pay
a claim within a set nunber of days; insurer paid the policy
proceeds into the registry of the court when faced with conflicting
clainms thereto; Equitable Life Assur. Society v. Nichols, 84 So. 2d
500 (Fla. 1966)(disputed claimto life insurance proceeds, which
the i nsurance conpany deposited into the court in an interpl eader
action); Ray v. Traveler’'s Ins. Co., 477 So. 2d 634 (Fla. 5th DCA
1985) (conflicting clains to life insurance proceeds). Those cases
are not authority for the proposition that a PIP insurer is not
liable when it fails to tinely nake paynent under the applicable
No- Faul t st at ute.

Fortune Ins. Co. v. Iriban, 593 So. 2d 598 (Fla. 3d DCA 1992)
does not set forth any facts involved in that case, but it cites

two other authorities which indicates that the basis for the
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deci sion was the fact that no outstanding nedical bills existed at
the tinme the conplaint was filed. |Iriban cites as authority Cbando
v. Fortune Ins. Co., 563 So. 2d 116 (Fla. 3d DCA 1990), which
affirmed the denial of attorney’s fees under a PIP policy because
“Ial]t the tinme the conplaint was filed, there were no unpaid
medical bills pending and the carrier had asked for follow up
informati on and any additional nedical bills.” (enphasis added).
In the present case, however, there were unpaid nedical bills
pending at the tinme the Plaintiff’s lawsuit was filed against
All state.

Crotts v. Bankers and Shippers Ins. Co., 476 So. 2d 1357 (Fl a.
2d DCA 1985), cited by All state bel ow, does not support Allstate’s
position for two reasons. First, the case only involves “the
guestion of when an insurance conpany is obligated to pay
attorney’ s fees under Section 627.428(1), Florida, Statutes (1983),
if it is faced with conflicting clains to the insurance policy
proceeds.” 1d. at 1358. (enphasi s added). The case at bar has
nothing to do with any conflicting clains to the policy proceeds,
only a claimto the anobunt which Allstate eventually admtted it
was |iable for.

That case held that the insurance conpany was not |iable for
attorney’ s fees, agai n because there were conflicting clains to the
policy proceeds, not because the i nsurer erroneously denied that it

was liable to anyone for the benefits.
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Anot her non-PIP case cited by Allstate bel ow was Gover nnment
Enpl oyee Ins. Co. v. Battaglia, 503 So. 2d 358 (Fla. 5th DCA 1987).
In that case, CElI CO had deni ed coverage under a policy of uninsured
notori st benefits, not under a PIP policy governed by the thirty-
day statutory deadline for paynent. The court held that GElI CO was
not liable for attorney’'s fees because, at the tine it denied
coverage to the Plaintiff, there was no coverage to the Plaintiff.
There was no coverage under the policy because a tortfeasor’s
l[tability insurer had admtted that there was coverage for the
accident. The case did not involve a nere good faith denial of
coverage which existed, but a correct denial of coverage at the
time the denial was nade.

A rare PIP case cited below by Allstate was Ledesma V.
Banker’s Ins. Co., 573 So. 2d 1042 (Fla. 3d DCA 1991). However, in
Ledesma, the insurance conpany was not |iable for the Plaintiff’s
attorney’s fees “because the record clearly establishes that
appel l ee paid the benefits due within thirty days of having been
furnished with the bills and application for paynent.” Id. at 1043.
In the present case, unlike Ledesma, Allstate did not make paynent
of the entire covered anount of Plaintiff’'s nedical bills wthin
thirty days of receiving those bills and Plaintiff’s application
for paynent. Therefore, Ledesma is off-point and provides no

authority for Allstate’ s position.
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The burden was on Allstate in this case to verify the anount
of coverage owed to Plaintiff within thirty days of being presented
with the bills and Plaintiff’'s application for benefits. Allstate
failed to take any action to verify the anmount of coverage owed to
Plaintiff, thereby obligatingit to pay Plaintiff’'s attorney’s fees
in the action bel ow

There was nothing in the record to support the proposition
that Plaintiff did not need treatnment to both injured areas on each
of the seven visits, for a total of fourteen units of treatnent.
Al |l state had anpl e notice that each charge was for two nodalities.
But if its argunment is accepted that it could not tell fromthe
billing how many such treatnents were rendered, the burden under
Florida law was on it to find out within thirty days, which it
failed to do.

The Third District’s reallocation to the insured of the burden
to verify a PIP claimwould threaten the constitutionality of the
No- Fault Act. The intent of the no-fault statute is “to guarantee
swift paynent of PIP benefits.” Crooks v. State Farm Mutual Auto.
Ins. Co., 659 So. 2d 1266, 1268 (Fla. 3d DCA 1995). The no-fault
| aw was enacted to provide an alternative to litigation of the | ess
serious clains resulting from notor vehicle accidents. Prior to
t he enactnment of the no-fault law, claimants were entitled to sue
in tort regardless of the anmpbunt of the claim or the insurance

coverage of either party. The enactnent of the no-fault statute
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provided for immunity fromcertain tort clains, and set up a system
of insurance coverage regardless of fault for such clains. Lasky
v. State Farmlns. Co., 296 So. 9 (Fla. 1974).

The law requires the owner of a notor vehicle to maintain
security, by insurance or otherw se, for the paynent of no-fault
benefits. 296 So. 2d at 13. |If the owner does not maintain the
required security, he is not entitled to imunity. 296 So. 2d at
14.

In exchange for the loss of the right to sue in tort, the
accident victimreceived the right to “the speedy paynent by his
own i nsurer of nedical costs, |ost wages, etc. . . .” 296 So. 2d at
14 (enphasis added). Wiile there were also other benefits
conferred by the statute, it was this “pronpt recovery of his
maj or, salient out-of-pocket |osses” that was the heart of the
benefits conferred on the claimant. |[d.

[ T] he foundation of the | egislative schenme is to provide sw ft
and virtual ly automati c paynment so that the i njured i nsured nmay get
on with his life without undue financial interruption. . . .7
Government Enpl oyees Ins. Co. v. Gonzalez, 512 So. 2d 269, 270
(Fla. 3d DCA 1987)(enphasis added). As the Suprenme Court
recogni zed in Industrial Fire & Casualty Ins. Co. v. Kwechin, 447
So. 2d 1337, 1339 (Fla. 1983), central to its earlier decision in
Lasky to uphold the no-fault |aw was the assurance that persons

would in fact receive the “sonme economc aid in neeting their
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medi cal expenses and the like, in order not to drive theminto dire
financi al circunstances. ?

| mposi ng on the insured the burden to clarify anbiguities in
medical bills and to verify this amount would vitiate the
requi renent that paynent be “swift” and “virtually automatic.” It
woul d place a severe obstacle in the way of an insured seeking
pronpt paynent of a PIP claim |ndeed, many insureds would |ikely
give up their valid PIP clains rather than face the risk of having
to act as an interpreter of mnedical bills the insurer should
understand itself, and to pay their own attorneys’ fees for the
privil ege.

The Circuit Court’s appell ate deci sion was correct. The order

under review should be quashed.

PLAI NTI FF WAS ENTI TLED TO JUDGMVENT I N

HER FAVOR BECAUSE ALLSTATE CONFESSED

JUDGVENT BY VOLUNTARI LY PAYI NG THE
BALANCE OF THE CLAIM AFTER SU T WAS FI LED

The Plaintiff was entitled to judgnent in her favor and to
recover her attorney's fees from Allstate because the voluntary
paynment of a claimby an insurer after suit has been filed "is the
functional equivalent of a confession of judgnment or a verdict in
favor of the insured.” Wllard v. Lloyd' s and Conpanies of

Lloyd's, 439 So. 2d 217, 218 (Fla. 1983).
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Were a PIP carrier initially fails to pay aclaiminatinely
fashion, then voluntarily pays it after suit is filed, it is liable
for the claimant's attorney's fees, regardless of the insurer's
good faith in initially defending the |awsuit. See United Auto
Ins. Co. v. Zulma, 661 So. 2d 947 (Fla. 4th DCA 1995). Therefore,
even if this Court otherw se would be inclined to accept Allstate’s
argunent that its alleged good faith imunized it fromPlaintiff’s
claim for attorney’s fees, the nerits of that argunent were
abandoned by Allstate’s voluntary paynent of the full anount of
Plaintiff’s covered claim and cannot be revisited.

The | egal principle underlying this Court’s holding in Wllard
and cases followwng it is critical to fulfilling the purpose of the
attorneys fee statutes applicable to insurance cases. |If insurance
conpanies could insulate thenselves from liability for fees by
paying clainms voluntarily, it would foster greater resistance to
paying valid clains before suit was filed. | nsurers woul d have
everything to gain and nothing to lose by denying clainms and
forcing suit to be filed. Sone valid clains would never be pursued
tolitigationif insurers were allowed to pay just the benefits due
W t hout paying the insured's fees as well.

The Third DCA shoul d have deni ed certiorari on the ground t hat
this confession of judgnent issue provided an alternative basis in

the record to uphold the Grcuit Court’s decision. See Appl egate v.
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Barnett Bank, 377 So. 2d 1150 (Fla. 1979). This Court shoul d quash

t he order under review

THE TH RD DCA ERRONEQUSLY
APPLI ED AN | MPERM SSI BLE
STANDARD OF REVI EW UPON CERTI ORARI

The district courts of appeal in reviewing an appellate
decision of the Grcuit Court are not permtted to sinply engage in
an anal ysis of whether the Grcuit Court correctly applied the | aw
| nstead, the scope of review is whether correct procedures were
foll owed and the correct body of |aw was applied by the appellate
court. If the district courts were to review the substance of the
Circuit Court's appellate decision the parties would, in essence,
have two appeals of the trial court's judgnent, instead of just the
one the |l aw permts.

This Court has stated the standard of reviewin cases such as
this one as foll ows:

[ T] he standard of reviewto guide the district court
when it reviews the circuit court's order under Florida
Rul e of Appellate Procedure 9.030(b) (2)(B) . . . has
only two di screte conponents.

“The district court, upon review of the circuit
court's judgnent, then determ nes [1] whether the circuit
court afforded procedural due process and [2] applied the
correct law.”
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Educati on Devel opnent Center, Inc. v. Cty of Wst Palm Beach
Zoni ng Board of Appeals, 541 So. 2d 106, 107 (Fla. 1989) (enphasis
in original). There was no contention raised in the Petition for
Certiorari filed by Allstate that the Circuit Court did not follow
procedural due process requirenents. The Crcuit Court followed
all direct appellate procedures, permtting the parties to file
briefs and notions, and to engage in oral argument.

Li kew se, the opinion of the Crcuit Court reflects that it
applied the correct body of law. the cases applicable to a PIP
claimin which the insurance conpany fails to pay the anount due
Wi thin the statutory period. Therefore, the Third District should
not have engaged in an analysis of whether the GCrcuit Court's
result was substantively correct, and the Petition for Certiorar
shoul d have been denied or dism ssed.

The last word fromthis Court on the scope of reviewissue is
contained in Haines City Community Devel opnent v. Heggs, 658 So. 2d
523 (Fla. 1995). The Court in that decision anal yzes both Conbs v.
State, 436 So. 2d 93 (Fla. 1983) and Educati on Devel opnent Center,
noting that "both deci sions mandate a narrow standard of review and
enphasi ze that certiorari should not be utilized to provide 'a
second appeal .'" Id. at 529. The Court in Haines City reaffirned
t he standard of review which forbids district courts of appeal from

substituting their judgnent for that of the appellate division of

24



the Crcuit Court, so long as the correct body of |aw has been
appl i ed and procedural due process has been observed.

“I't is well-established that certiorari should not be used as
a vehicle for a second appeal in a typical case tried in county
court.” Stilsonv. Allstate Ins. Co., 692 So. 2d 979, 982 (Fla. 2d
DCA 1997). As held by the Second District in Stilson, which was a
PI P case, this Court’s decisions in Conbs and Heggs do not support
the exercise of certiorari jurisdiction where the GCrcuit Court
appel l ate division sinply msapplies PIP | aw. *

The Third District here paid lip service to the applicable
standard by stating that it found a departure fromthe “essenti al
requirenents of law” R 193. However, the Third D strict quickly
qualified its finding neeting that standard by quoting froma case
granting certiorari based only on an “erroneous interpretation of
this [PIP] law.” ld. n.3. In other words, the Third District
considered that a nere erroneous interpretation of PIP | aw anmounts
to a departure fromthe “essential elenents of |aw sufficient to
warrant certiorari. That would open the door to two appeals in
every PIP case.

The Third District enployed an incorrect standard to review

the appellate decision of the Circuit Court. Therefore, the

4 lvey does not agree that the Circuit Court msapplied PIP
law, but if it did that error would not support certiorari.
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petition should have been denied or dism ssed, and the decision

granting certiorari should be quashed.

CONCLUSI ON

The Third District’s decision should be quashed under any of
three analyses. Allstate inpermssibly failed to make full paynent
of PIP benefits due within thirty days of notice of the |oss;
Al l state effectively confessed judgnent by voluntarily paying the
claimafter suit was filed; and the Third DCA erroneously applied
an inperm ssible standard of reviewin granting certiorari.
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