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CERTI FI CATE OF TYPE SI ZE AND STYLE

This brief has been prepared using 12 point Courier New font,

a font that is not proportionately spaced.



ARGUMENT

THE Cl RCUI T COURT APPELLATE DI VI SI ON
CORRECTLY REVERSED THE JUDGVENT FOR
ALLSTATE BECAUSE ALLSTATE | MPERM SS-
| BLY FAI LED TO MAKE FULL PAYMENT OF
ALL PAYABLE PIP BENEFITS WTH N
TH RTY DAYS OF WRI TTEN NOTI CE OF THE
FACT AND AMOUNT OF A COVERED LGSS

Petitioner disagrees wwth Allstate's characterization of the
argunment here "that the judge's fact finding was wong [and] that
the circuit court's . . . fact finding was right." There are no
facts in dispute here. The evidence is uncontroverted on every
maj or point. There is no doubt but that Plaintiff's physician, Dr.
Struhl, perforned nedical treatnent including fourteen units of
physi ot herapy.! Allstate undoubtedly paid for only seven units of
therapy until many nonths later. The trial court's finding that
the claim was tinely paid is not a factual finding, but an
erroneous concl usion of | aw based on the facts. The circuit court
appel I ate di vision did not engage in fact-finding when it reversed,

it applied existing legal principles to undisputed facts to correct

There is a typo on page 4 of Respondent's brief. On line six,
Allstate states that "the $55 was for two units, not one; so
there was a total of 4 treatnents on 7 days, not 7 . . . ." \Mat
All state neant to say is that there was a total of 14 treatnents,
not 7.



the error bel ow

Al l state suggests that confusion regarding the nunber of
treatments which Dr. Struhl billed to Allstate constitutes a fact
i ssue which the trial court decided inits favor. Allstate insists
that Dr. Struhl billed for seven units of physiotherapy, and that
the legal result of that "fact" is that the Plaintiff's PIP claim
for the additional seven units of treatnment was not made (for
pur pose of starting the 30-day paynent period) until Dr. Struhl was
deposed nonths after suit was fil ed.

But the evidence is clear that Dr. Struhl was billing for al
of the fourteen units of physiotherapy he perfornmed, not just for
seven. He did so inartfully, but billed for all the treatnents.
The di spute which Allstate seeks to inject into the case is not a
di sputed i ssue of fact, such as how many treatnents were perforned,
or whether the treatnents were necessary, but a di spute about what
Al | st at e shoul d have t hought and done when it received Dr. Struhl's
bill. That is a |legal conclusion, based on the undisputed facts,
which the trial court erroneously decided.

Al |l state woul d have this case hinge on the reasonabl eness of
its own stated and m staken belief that Dr. Struhl was billing for
seven units of treatnment. Petitioner submts that the real issue,
however, is not whether Allstate reasonably msread Dr. Struhl's
bill. The issue instead is whether an anbiguity in that bil

excused Allstate from its legal duty to investigate and



authenticate Plaintiff's claimwthin thirty days.

There is no principle of PIP law that an anbiguity in the
doctor's bill excuses the insurer fromtaki ng any acti on what soever
to investigate the anbiguity, nor should there be. If an anbiguity
in a nedical bill permts the insurer to choose the readi ng which
favors it and harns the insured--then inmunizes the insurer from
its statutory liability to tinely pay a claim-there would be no
incentive for insurers to use their resources to investigate the
claimat all. They instead will always choose to stick their heads
inthe sand and read the bills in the way that favors them |If all
the insurer would have to do to win the PIP lawsuit would be to
convince the county court judge that their interpretation of the
bill was subjectively reasonabl e--wi thout so nuch as calling the
doctor's office to ask about the anbiguity--it would throw out the
w ndow many years of developing law on the duty of insurers to
tinely verify PIP clains.

Al state tries to put its own spin on the facts in order to

deny the existence of an anbiguity in the bill and support the
result in its favor. On page 4 of its brief, Alstate nakes a
statenment about Dr. Struhl's bill which indicates that there is no

other way to viewit, but which is only one way of |ooking at that
bill. The bill is (at least) equally susceptible of another
interpretation. Allstate says that Dr. Struhl's "papers showed '1'

witten in for nunmber of units" of physiotherapy treatnent which



Dr. Struhl perforned each tinme he sawthe Plaintiff. However, the
col um under which the 1 was witten in states at the top: "DAYS OR
UNITS." App.4, 5.2

The entries of the nunber 1 under that colum did not
necessarily show that the nunber of "units" of electrical
stinmulation therapy was 1; the charge could well have been for 1
"day" of such therapy. That is the way the doctor hinself intended
the entry to nean; when asked at his depositionif his bill was for
$55 per "unit" of physiotherapy, he responded as foll ows:

A No, $55 for one day. It says days or units.

Did you forget to wite days in?

Q " m sorry.
A Look right there in the box. It says days or
units and you're saying its units. |'msaying its days.
Struhl depo. at 38 (enphasis added).

There is no way to tell for sure fromthe formitself whether
the entries were for units of treatnent or for days of treatmnent.
Al state did not investigate the anmbiguity before unilaterally
deciding that the 1 nmeant "units," allowng it to discount the
charges to pay for only half of the nunber of treatnents which
actually were rendered. There was, however, other evidence on the

claim form from which Allstate should have been aware that Dr.

2 Citations are to Respondent’s Appendi x.



Struhl was treating two different parts of the Plaintiff's body on
each visit, not just one.

| medi atel y above t he col unmms where t he nedi cal procedures are
listed and the controversial "1" appears, there is a box on the

formfor the doctor to wite in the medical condition for which he

is treating the patient. Dr. Struhl wote two diagnoses on two
seperate lines. The first line reads: "Contusion noderate |eft
lower leg." App.4 The second line reads: "Contusion and sprain

ri ght shoul der.™

The instructions printed on the form in the box where the
doctor is to wite the "nature of illness or injury,” include the
specific instruction for the doctor to "RELATE DIAGNOSIS TO
PROCEDURE | N COLUW D BY REFERENCE NUMBERS 1 2 3 ETC. OR DX CODE. "
App. 4 (enphasis added). Dr. Struhl did not use such reference
nunbers to indicate that he was only treating one of Plaintiff's
two i njured areas with the procedures for which he billed All state.
Thus, Petitioner submts that it was nore reasonable to read the
claimformas charging for one day of treatnent to two areas of the
Plaintiff's body, rather than to read it as sinply charging for a
single unit of therapy each day, while leaving the other injured
area of Plaintiff's body untreated.

This case should not boil down to a question of which
interpretation of Dr. Struhl's bill is nore reasonable. The duty

was on Allstate to i nvestigate and verify the anount clained. E. g.,



Fortune Inso. v. Pacheco, 695 So. 2d 394 (Fla. 3d DCA 1997);
Martinez v. Fortune Ins. Co., 684 So. 2d 201 (Fla. 4th DCA 1996).

Perhaps it is theoretical that there could be a case in which
the insurer's mstaken reading of a doctor's bill is the only
possi bl e readi ng, and that the i nsurer m ght be excused tenporarily
fromits statutory duty until the mistake cane to light.® For
exanple, what should be the result where a doctor's bil
unanbi guously said that he provided "one unit" of therapy (not
"days or units"), and only indicated that he was treati ng one part
of the insured s body? That harder issue is not involved here and
need not be deci ded.

Here the claim did not unanmbi guously seek paynent for only
seven units of therapy to one of the two body parts Dr. Struhl was
treating. Wether Allstate reasonably m sread the bill that way is
not material. The anbiguity in the bill found by the trial court
did not discharge Allstate of its statutory duty. The burden was

on Allstate to investigate the claimwithin thirty days. Allstate

shoul d have called the doctor’s office. It should have read his
medi cal report. Al l state should have asked M. Ivey what
treatnments she received. It did nothing. The Third District's

deci si on shoul d be quashed.

%Petitioner does not concede as nuch, but nmerely nuses about
the possibility.



PLAI NTI FF WAS ENTI TLED TO JUDGMVENT I N

HER FAVOR BECAUSE ALLSTATE CONFESSED
JUDGVENT BY VOLUNTARI LY PAYI NG THE
BALANCE OF THE CLAIM AFTER SU T WAS FI LED

Al l state puts all its eggs in one basket by arguing that its
vol untary paynment of the claim was not a confession of judgnent
because “this claimwas not made until Novenber, 1995,” when Dr.
Struhl’s deposition was taken. See Answer Brief at 40. The
fallacy with that argunent is that it places the burden on the
insured, Ms. lvey, to nmake her claimin the precise manner which
the insurance conpany says it needs. Absent precision in
presenting the claim Allstate argues, there is no duty to
investigate the validity of the anmount of the clai mand any paynent
thereafter does not constitute a confession of judgnent.

The lawis clear that the insured is not obligated to provide
proof of a loss or all supporting nedical records to justify the
| oss; the burden is on the insurance conpany to verify the |oss
after receiving witten notice thereof. See Fortune Ins. Co. v.
Pacheco, 695 So.2d 22 (Fla. 3d DCA 1997); Martinez v. Fortune Ins.
Co., 684 So. 2d 201 (Fla. 4th DCA 1996). The claimwas made when
Plaintiff submtted Dr. Struhl’s bill in the total anount of all of
the therapy treatnents. Al state’s argunment that there was no
“claint because it was not specific enough about the nunber of

treatnents which were rendered is specious; the burden was on



Al l state to investigate the claimand to correctly determ ne the
anmount of its liability, or face responsibility to pay Plaintiff’s
attorney’ s fees.

The trial court could not, as a matter of law, find that
All state’s voluntary paynent of the balance of Plaintiff’s claim
did not entitle her to attorney’'s fees. Although this Court in
Wl lard v. Lloyd s and Conpanies of Lloyd's, 439 So. 2d 217 (Fl a.
1983) speaks of the voluntary paynent as being the “functiona
equi valent” of a confession of judgnent, no such confession of
judgnent is necessary to support (in fact, to nandate) an award of
attorney’s fees follow ng voluntary paynent.

The Florida Statute permtting an insured to recover
attorney’s fees from his or her insurer, 8627.428, Fla. Stat.,
“becones a part of every insurance policy of which the insurer is
bound to take notice as it does any other provision of the policy.”
G bson v. \Wal ker, 380 So. 2d 531, 533 (Fla. 5'" DCA 1980). As such
the insured’s claimfor attorney’'s fees is just another claimfor
benefits under the policy when the conditions exist entitling the
insured to such a benefit.

Those condi ti ons exi st upon the insurance conpany’s vol untary
paynment after suit is filed, regardl ess of the insurer’s good faith
or bad faith in originally defending the claim and regardl ess of
whet her the insurer is “confessing” judgnent or not. It is sinply

the law “that the statutory obligation for attorney’s fees cannot



be avoi ded sinply by paying the policy proceeds after suit is filed
but before a judgnment is actually entered, because to so construe
the statute would do violence to its purpose, which is to
di scourage litigation and encourage pronpt disposition of valid
insurance clains without litigation.” 1d.

Litigation woul d not have been necessary in the present case
if, upon receiving Ms. lvey's claimfor Dr. Struhl’s nmedical bills,
Al state had directed one of its personnel to sinply call Dr.
Struhl and ask how many units of physiotheraphy treatnent he
render ed. Li kewi se, Allstate sinply could have |ooked at the
doctor’s report, rather than sinply focusing on the single sheet of
paper which it clainms created the anbiguity inmmnizing it fromits
statutory liability for fees. It did none of those things, nor did
it ask for further information fromthe Plaintiff herself before
arbitrarily reducing the amount of Dr. Struhl’s bill. Therefore,
litigation was necessary, and the voluntary paynment by Allstate

thereafter entitled Ms. Ivey to her attorney’s fees.

THE TH RD DCA ERRONEQUSLY
APPLI ED AN | MPERM SSI BLE
STANDARD OF REVI EW UPON CERTI ORARI

Al l state m sunderstands Ms. |lvey’'s argunent concerning the
Third District’s erroneous application of the standard of review

applicable to certiorari cases. Ivey did not argue in her



jurisdictional brief, as Allstate mstakenly states in its Answer
Brief on the Merits, “that the Third District did not follow the
Fortune | nsurance Conpany v. Evergl ades Di agnostics, Inc., 721 So.
2d 384 (Fla. 4'" DCA 1998) review standard.” |vey argued just the
contrary in her jurisdictional brief, that the Third District in
this case did apply the Fourth District’s incorrect sinple error
test in this PIP case. Fortune v. Everglades was not cited to
create conflict between the Third District’s decision in |Ivey and
Fortune, but nerely to show the incorrect |egal standard that the
Third District was applying in Ivey, “deeniing] an erroneous
interpretation of this [PIP] law to be inportant enough for
certiorari.” 721 So. 2d 384 at n.2. That is an incorrect standard
for certiorari review of circuit court appellate decisions, and
both the Third District and Fourth District are in conflict with
the decisions of this Court and other districts applying the
correct standard.

That standard, of course, precludes a second appeal based upon
a sinply erroneous application of the correct body of |[|aw
Therefore, wholly apart from the correctness or incorrectness of
the circuit court appellate division's decision on the nerits, the

Third District’s decision should be quashed.

CONCLUSI ON

The Third District’s decision should be quashed under any of
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three analyses. Allstate inpermssibly failed to make full paynent
of PIP benefits due within thirty days of notice of the |oss;
Al l state effectively confessed judgnent by voluntarily paying the
claimafter suit was filed; and the Third DCA erroneously applied
an inperm ssible standard of reviewin granting certiorari.
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