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PRELIMINARY STATEMENT

Appellant was the Defendant and A ppellee was the prosecution in the lower
tribunal. InthisBrief, the partieswill bereferred to asthey appeared beforethelower
tribunal .

Therecord volume will bereferred to by Roman numerals. The page number
will be referred to by Arabic numerals. The supplemental record on appeal will be
designated by the symbol "SR" followed by the page number.

In accord withthe FloridaSupreme Court Administrative Order, issued on July
13, 1998, and model ed after Rule 28-2(d), Rulesof the United States Court of Appeals
for the Eleventh Circuit, counsel for A ppellant hereby certifiesthat theinstant brief has
been prepared with 14 point Times New Roman type, a font that is spaced

proportionately.



STATEMENT OF THE CASE

OnJuly 11, 1984, thegrand jury indicted the defendant for first degree murder
in Count |, sexual battery with a deadly weapon or physical force likely to cause
serious personal injury in Count 11, and burglary of a dwelling while armed with a
dangerous weapon in Count I11. Trial commenced on January 4, 1999. (XXXII,
1343). Thejury returned averdict of guilty as charged asto first degree murder and
burglary of adwelling whilearmed with adangerousweapon, and of guilty tothelesser
charge of attempted sexual battery with a deadly weapon or by use of great force.
(LX, 6113-6114).

On March 4, 1999, after apenalty phase hearing, thejury returned an advisory
verdict recommending that the defendant be sentenced to death, by avote of ten to
two. (LXI,6897). OnMarch 23, 1999, thelower tribunal sentenced the defendant to
death with regard to the first degree murder charge, to 15 yearsin the Department of
Corrections with regard to the sexual battery charge, and to life imprisonment with
regard totheburglary charge. (LXV, 6993-7025). Thedefendant’ smotionto correct

sentence was heard by the court on April 26, 1999, and denied. (LXV, 728-730).



STATEMENT OF THE FACTS

GUILT PHASE

In the early morning hours of March 25, 1984, Mgor Richard Lincoln arrived
at 1221 Harbor Drive, Delray Beach, Florida, to investigate a homicide. (L1, 4540-
4546). Lincoln entered theresidencethrough thefront door and saw sizeableamount
of blood and blood trail evidence that indicated a path to the master bedroom area at
the back of the home. (LI, 4544). Lincoln observed a hammer found in the master
bedroom and footprints on the floor. (LI, 4547-4549). At the end of the hallway,
within the entrance of the master bedroom, the body of Karen Slattery was observed,
partially clothed and with atowel over her head. (L1, 4552-4553). Theunderwear and
the shorts of the decedent had been removed, and her bra and her shirt were pushed
upward exposing her breasts. (LI, 4558). Lincolntestified that thebloodtrail that was
observed within the scene was consistent with the body having been dragged by her
feet. (LI, 4558-4559). A window was openin the master bedroom and a screen had
been cut. The front windows of the house were open, without window coverings of
any sort. (LI, 4573). Frank Pellegrinni was a crime scene officer with the Delray
Beach Police Department in March, 1984. (LI, 4594). Hewasworking in the early
morning hours of March 25, 1984, and was assigned to the crime scene. (L1, 4595).
He observed blood, a hammer, and a body at the scene. (LI, 4596). Pellegrinni
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recovereditemsof thevictim’ sclothing. (L1, 4603, 4605, 4606). Herecovered aclaw
hammer fromtheresidenceinthe master bedroom. (LI, 4609-4611). Pellegrinni knew
of no items aleged to have been stolen from the home. (LI, 4615-4616).

William Helm was the owner of the house at 1221 Harbor Drive. (LI, 4637).
On March 24, 1984, Helm and his wife went out for the evening and left their two
children with Karen Slattery, who was babysitting for them. (L1, 4637). Slattery had
babysat for the Helms before, was considered reliable, and had never invited
unauthorized personsto the home while she was babysitting. (LI, 4638). Helm and
hiswifereturned to the homejust after midnight on March 25, 1984. (L1, 4639). He
noticed only onelight wasonin theliving room, which hetermed to beunusual. (LI,
4639). Therewerenowindow coveringsonthewindowsinthefront of thehomeand
anyonefromthestreet could seein. (L1, 4640). AsHelmand hiswifewalked intothe
door, they called for Karen Slattery. (LI, 4642). They saw her shoesnear thekitchen
area (LI, 4642), and saw alarge pool of blood leading back to the master bedroom.
(L1, 4643). Themaster bedroom door was closed, which was extremely unusual (LI,
4643), andtherewasalight oninthebedroom. (L1, 4644). Thechildren’ sroom door
was closed, which Helm said was unusual when Karen was babysitting. (LI, 4644).
Helm identified the hammer found in the master bedroom ashis. (LI, 4645). When

Helm |eft for the evening the hammer wasin histool box, whichwaskept closedinthe
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master bedroom closet. (LI, 4645-4646). In his bedroom ,Helms noticed that the
telephone cord was twisted around one of the knobs of the chest of drawers (LI,
4647), dirt onthebedspread and pillow of thebed (L1, 4648), and the screenfromthe
window in the bedroom having been cut. (LI, 4649). Heidentified red stainson the
bedspread, which did not exist when heand hiswifewent out theevening. (LI, 4649-
4650).

Therewere two rugs in the master bathroom, one of which had ared stain on
it and the other of which was pushed together. (LI, 4651-4652). They did not appear
like that when Helm left for the evening. (LI, 4652). A used towel was in the
bathroom, which was not there when they went out for the evening. (LI, 4653). A
dlidingglassdoor inthemaster bedroom whichwasnormally closed had been opened
and was left open. (LI, 4653-4654). No person other than Karen Slattery had
permission to be in the Helm house that night. (LI, 4656). Helm identified Karen
Slattery from a photograph. (LI, 4657). Assoon as Helm realized there was blood
in the home, he instructed his wife to go next door and call the police. (LI, 4658-
4659). Assoon asthepolicearrived, hewent into the bedrooms of hisdaughtersand
took them outside. (LI, 4659-4660). Both of the children had been sleeping. (LI,

4660).



Caroline Helm testified that when she and her husband were going out for the
evening on March 24, 1984, they engaged the services of Karen Slattery as a
babysitter. (LI, 4661-4662). The Helms left their home at about 6:30 p.m. and
returned back dightly after midnight. (L1, 4663). She and her husband called for the
babysitter when they arrived home and proceeded back into the kitchen and noticed
there was a light on in the master bedroom. (LI, 4664). She noticed blood on the
floor and her husband asked her to go next door to call the police. (LI, 4665). After
the police came she noticed that apair of deerskin gloves were missing from a pink
satin lingerie case on the top shelf of her closet in the master bedroom. (LI, 4666).
No person had permission to bein her homethat night other than Karen Slattery. (LI,
4667).

David Little was a police officer with the Delray Beach Police Department in
1984. (LI, 4670). He participated in the investigation of the death of Karen Slattery.
(L1, 4670). Hearrived at the scene of the crime on the night it took place as abackup
investigator. (L1,4670-4671). OnJune22, 1984, hewasdirected by Richard Lincoln
to search an area of bushes directly east of Harbor Drive to look for clothing. (LI,
4672). Hewas assisted in that search by anumber of other officers. (LI, 4672). In
the bushes in the area in which he was searching, Little found two socks, a pair of

gloves, and apair of nylon gym shorts. (LI, 4708-4711). Before going to the scene,
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onJune?22, 1984, Little had been briefed about what to look for, and found that which
he had been sent to retrieve.

Robert Tourville was a detective with the Delray Beach Police Department in
March, 1984. (L1, 4683-4684). Hesearchedwith David Littlein the bushesand hedge
area. A pair of gloves, socks, and shorts were found in the bush area. (LI, 4695-
4696).

Crime Scene Technician Kenneth Herndon testified that in 1984, hewasasworn
officer withthe Delray Beach Police Department. (L1, 4713-4715). Asthesupervisor
of thecrime sceneand identification unit, hewent to theHelm hometoinvestigatethe
Slattery murder. (LI, 4716). He met Officer Pelligrinni outside the home and was
taken to variousareas, whereheobserved variousitemsof evidencewithinthehome,
(L1,4719-4723). Heobservedthebody of Karen Slattery. (LI,4723-4724). Henoted
thedrag marksinthehome (LI, 4726) and noted that he could |ook throughthe dliding
glassdoor inthe master bedroom all theway through to theliving room, solong asthe
pocket door to the master bedroom wasclosed. (LII, 4727-4728). He noted that the
lid of thetoolbox in the master bedroom was open when he examined thescene. (LI,
4729-4730). Aspart of hisinvestigation, Herndon collected the shirt and braof Karen
Slattery. (LI1,4731). Healsotestified that he collected other articlesfrom around the

house and preserved themfor later testing. (LI1, 4734-4740). Herndon noted bloody
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footprints in the house. There was no ridge detail in the footprints, which was
consi stent with somebody wearing somethingon hisfeet. (L11,4751). Anattempt was
madeto gainfingerprint evidencefor what was determined to bethe point of entry, but
the only usable print turned out to belong one of the captains at the Delray Beach
Police Department who had been at the crime scene. (LII, 4756-4757). Therewere
no printsof Duane Owen at thecrimescene. (L11,4757-4763). Therewasafootprint
found outside the homein asandy area, but because of theareainwhich it wasfound
the print could not be compared. (LI1, 4769-4770).

Carolyn Slattery testified that she was the mother of the victim, who had been
dropped off at the Helm’shome at 6:30 p.m. on March 24, 1984. (LI, 4775-4776).
At approximately 10:00 p.m. onthat night, she spokewith Karen from the Helm home.
(L11, 4776).

Richard Tanton testified that he wasthe Director of the crimelaboratory at the
Sheriff’s office in Palm Beach County and had been since 1985. (4783-4786). In
1984 he was serologist at the laboratory. (LII, 4788). He tested Duane Owen and
determined that because hewasnot asecreter, hisblood typewould not beidentifiable
inhissemen or hissaliva. (L11,4793). Heanalyzed the underwear of Karen Slattery
and determined that therewasablood stain. (LI1, 4794). Semen was not found and

theblood typewasA, whichisthesametypeasKaren Slattery. (4797-4798). Duane
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Owenwasdeterminedto bebloodtypeO (L11,4931), and therewasno indication that
his blood type wasfound in any items examined by Tanton. (LI1, 4932). Therewas
semen involved discovered in the autopsy smears taken from Slattery. (L11, 4932-
4933, 4934). Tanton went to the sceneat 1221 Harbor Drive and conducted luminol
tests. (L11,4936). Bloodwasfoundinthefootprint (L1I,4941) and wasfurther found
on the bottom of the socks that were recovered in June from the bushes near the
scene. (LI1,4943-4944). There was also an indication of blood on the shortsfound
at the same place and time. (L11, 4945).

Dr. Frederick Hobin was an Associate Medical Examiner for Palm Beach
County inMarch, 1984. (L11,4822-4824). Hewent tothe sceneat approximately 2:30
am. on March 25, 1984, and observed that a young adolescent female had died a
violent death at that location. (LI1, 4825). He conducted a physical assessment to
determinetime of death and estimated that time of death was sometimevery closeto
10:00 p.m. (LI1,4827-4829). Heobserved multiplecutting injuriesonthebody. (LII,
4829). Hobin conducted an autopsy examination on Karen Slattery and collected
various samplesfrom her body. (LII, 4838). He had already determined that semen
existed on the body at the scene, and began his collection of materias there. (LI,
4939). Hobin collected semen from the body of Karen Slattery, and concluded an

inseminationintothevaginahad occurred. (L11,4851-4852). Therewereatotal of 18
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stabbing and cutting injuries on the body, including eight stab wounds on the back,
four incise wounds on the neck, and additional stabbing injuriesabout the neck area.
(L1, 4854). Heestimated thedepth of the stab woundsto thelungsto bethreeinches.
(L1, 4865). Potentially, all of the stab wounds were lethal, although not necessarily
immediately causing death. (L11, 4865). He determined that the cause of death was
the cutting and stabbing injuries she had suffered. (LI1I, 4866). He determined that
Karen Slattery had lost almost all of her blood volume. (L 11, 4874). Dr. Hobin opined
that it washighly unlikely that Karen Slattery would havebeen diveat thetimethat she
was raped, and determined that the rape would have had to have occurred after she
was dead. (LI, 4876).

On cross examination Dr. Hobin pointed out that there was furniture directly
next to the area of the large pooling of blood which had not been disturbed. (LII,
4881). He again stated his opinion that when the sexual intercourse took place, the
victim was aready dead or, it was very highly probable that she was dead. (LII,
4883).

Dr. Cecilia Crouse, the supervisor of the serology/DNA section of the Palm
Beach County Sheriff’s Office Crime Laboratory testified as an expert in DNA
identification. (L111,4983). Sheconducted DNA analysisonitemsrelating to Duane

Owen and Karen Slattery. Sheidentified semen from the autopsy and blood fromthe
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Defendant. (L111, 4994). She conducted DNA testing on the semen and the blood.
Her testing indicated that the probability that a person other than Duane Owen had
been the source of the semen recovered at the autopsy was onein every 690,000,000
Caucasianindividuals, onein every 80,000,000 African Americanindividuals, and one
inevery 300,000,000 Hispanicindividuals. Sheadmitted on crossexaminationthat the
purpose of DNA is to determine identity, and has no relevance to insanity. (LI,
4999-5000).

Dr. Martin Tracy, Professor of Biological Sciences at Florida International
University, testified asan expert intheareaof populationgenetics. (L111,5009, 5014-
5015). Hetestified that the comparison sample of the Palm Beach County Sheriff’s
Office was a scientifically valid database. (LI11, 5027-5028). He re-analyzed Dr.
Crouse’ swork, and also determined that one person out of 690,000,000 in addition
to Duane Owenwould match theevidentiary or semen staintaken from Karen Slattery,
asto Caucasians. Hefurther testified that the odds for African American maleswas
one in 80,000,000 and in Hispanics one person out of 300,000,000. (LI, 5029).

John Brady was apolice officer in the Palm Beach County areain 1984. (LIII,
5047-5048). OnMay 29, 1984, heexplained adefendant’ sconstitutional rightstothe
defendant. (LI11, 5049). Brady read the rights off of a standard issue rights sheet

(LI, 5047-5051), and the defendant indicated that he understood his rights both
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verbaly andinwriting. (L111,5051). Hesigned theforminthe nameof DanaBrown.
(LI, 5051). Brady later learned that the defendant had entered the army under the
nameof DanaBrown. On crossexamination, Brady admitted that at thetimehespoke
with the defendant he had admitted to a sexual problem. (LI1I, 5054). Ridad
Lincoln wasrecalled to the stand and testified that on June 21, 1984, pursuant to court
order, he went to the Palm Beach County Jail to get footprint standards from the
defendant in order to compare those standards agai nst the bloody footprintsthat were
found at thescene. (LI11,5058-5059). Lincolna sotestified that heinterviewed Duane
Owen on that date. (LI, 5065). There had not been any discussion of the Karen
Slattery caseat thetimethat thefootprintsweretaken. (L111,5065). Lincolnlater went
back to see the defendant that night. (LI111, 5066).

Prior totrial, the defendant had filed amotion to suppressthe statementsgiven
to Richard Lincoln. At the motion to suppress, Lincoln testified that he had
coordinated the Slattery investigation. (XXVII11, 646-647). Hehad gonetothePalm
Beach County Jail with Detective Mark Woodsin order tointerview the defendant with
Woods. (XXVIII, 650-651). Thedefendant wasread hisrightsby Detective Woods.
(XXVIII, 651). He did not ask for a lawyer (XXVIII, 652), and did not object to
Lincoln beingintheroomwhenLincolnjoinedtheinterrogation. (XXVI11,653). The

defendant was asked by Lincoln whether he had selected the house where the attack
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took place at random or for some reason in particular. (XXVII1, 654). Hisanswer
was that he would rather not talk about it. (XXVIII, 654). The defendant did not
specificaly say that he wanted to terminate the interview or ask for an attorney.
(XXVIII, 655). Lincoln continued to talk with the defendant after the defendant
indicated that he did not want to talk about it for an estimate of 10 minutes, during
which timethe defendant did not ask for an attorney and did not ask that theinterview
terminate. (XXVIII, 658-659). Lincoln claimed that the defendant responded to
requests that were put to him by the officers (XXVII1, 659), until he was ultimately
asked where he had | eft hisbicycle before going into the house. (XXVII11, 659). The
defendant then again advised Lincoln that he did not wish to talk about it (XX VI,
659), but Lincoln continued to question him. Thedefendant never asked for alawyer,
for the detectivesto leave theroom or say specifically that he wanted to terminate the
interview, in so many words. (XXVIII, 660).

On cross examination on the motion to suppress, Lincoln indicated that hewas
awarethat on June 18, 1984, the defendant had told Detective Woods that there was
nothing else to talk about in Delray Beach. (XXVIII, 667). Lincoln had told the
defendant that the footprint that he had taken constituted conclusive evidence even
though at that time he knew that the footprint did not. (XXVII11, 667). Lincoln was

awarethat at that timein order to makethe Slattery case, he needed aconfessionfrom
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the defendant, and felt that the interview with the defendant at that time was the last
opportunity for the police. (XXVIII, 668). Although the defendant had on occasion
requested that the police come to see him, he had not requested the police come on
June21. (XXVIII, 671). Lincoln claimed not to be awarethat the defendant had told
an officer fromthe BocaRaton Police Department that hedidn’ t want to talk anymore.
(XXVIII, 672). Lincoln spoke to the defendant after the Boca Raton Police had
gpokentohim. (XXVIII, 675). They wereinvestigating aBocahomicidewhichtook
place after the homicide that Lincoln was investigating. (XXVII1, 673).

Lincoln told thedefendant that he should give astatement both becauseLincoln
had already developed conclusive evidence with regard to the footprint and for the
sake of thecommunity andthe peopleinvolvedinthecrime. (XXVIIl, 678). Thevery
first timethat Lincoln asked the defendant anything about the Slattery homicide, the
defendant’s response was, "I’d rather not talk about." (SR 6, 1096). Lincoln
continued to question him about the house (SR6, 1097), but the defendant did not
respond to questionsabout thehouse. Hewaseventually asked if heknew theowners
of the home, and indicated that he did not. (SR6, 1110). Lincoln questioned the
defendant about his bicycle, asking him where he put it. (XXVIII, 716). The
defendant eventually told Lincoln "1 don’t want to talk about it." Lincolnalsotoldthe

defendant that it didn’'t really matter what happened in the Slattery case, since he
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couldn’t be punished twicefor the samething. Hewasreferring to the electric chair
when he said that it didn’t really matter if the defendant had two murder convictions
or one, since he could only go to the electric chair once. (XXVIII, 722).
Detective Mark Woodsal sotestified onthemotionto suppress. (XX VI, 731).
On direct examination, he indicated that he met the defendant with regard to some
residential burglary arrests which took place in 1980. (XXVIII, 731-732). The
residential burglaries involved forced entry with nothing being stolen but women’s
underwear and bathing suits. XXVI11,(731-732). All the chargesbrought against the
defendant with regard to the crimesinvestigated by Woods in 1982 were eventually
nolle prossed. (XXVIII, 742). Woods next saw the defendant in May, 1984, at the
BocaRaton Police Department. (XXVIII, 743). The defendant was at that timewas
asuspect in the instant case. (XXVIII, 743). Woods spoke to the defendant about
his psychiatric problems, which the defendant told him were getting worse and not
better. (XXVIII, 746). Woods left his card and asked the defendant to call him if
anything cameup. (XXVIII, 748). Woods next saw the defendant on June 1, 1984,
at the Sheriff's Office. (XXVIII, 748). That interview lasted seven and one-half
hours. (XXVIII, 749). Woods knew that the defendant and his brother were close
and agreed to bring the defendant’ sbrother to thejail to seethe defendant. (XXVIII,

749-751). Woods spoketo the defendant again on June 1, although hedid not discuss
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the Delray Beach crimes. (XXVIII, 751-752). The defendant had asked to see
Woods, and indicated that he didn’t like the Boca Raton Police Department. Woods
went along to assist Bocain getting statements from the defendant. (XXVI11, 752).
On June 1, there were discussions with the defendant as to how the defendant could
get help for his psychiatric problems and stay in a mental hospital in South Florida
near his brother. (XXVIII, 753). Woods claimed that he did not make any kind of
deal with the defendant. (XXVII1, 753).

On cross examination, Woods admitted that on June 1, 1984, he reminded the
defendant that he had helped himbefore. (XXVII1, 754). OnJune3, 1984, therewas
another interview with thedefendant whichlasted 8.5 hours. (XXVIII, 775-776). On
that date, Woods arranged for the defendant’ s brother to come to see the defendant
withhim. (XXVIII, 757). Hediscussed with the defendant whether he could help to
get himtoahospital (XXVII11, 765), and assured him that hewould definitely get help.
(XXVIII, 765). Additionally, Woods discussed with the defendant the help
(psychiatric) that he had arranged in 1982. (XXVIII, 766). When the defendant
expressed an interest in getting help from the court system, Woods told him that he
would have to ask for help in order to get sentenced to a program. (XXVIII, 769).
He advised the defendant that if he confessed, he would have the ability to check his

options, rather than doing what the jury decided. (XXVIII, 772).
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On June 8, 1984, without being asked by the defendant, Woods brought the
defendant’ s brother to see him at the jail. Woods claimed not to know that on the
preceding day the defendant had asked to see hisbrother. (XXVIII, 776). Although
he denied that there had been any deal to bring the defendant’ s brother to the jall,
Woods acknowledged that when he went to thejail he said to the defendant, " Okay,
you wanted to talk to your brother, first, right. Isthat what you wanted, isthat what
your deal was?' (XXVIII, 777). He was aso present when the Boca police officer
said, "It's time for him to hold up his end of the bargain that he struck last night."
(XXVIII, 778). The defendant refused to discuss a Boca Raton homicide with the
officerson June 8, 1984. (XXVIII, 779). He was asked if he wanted to talk, but
indicated that he did not because he had to get back over thereand, "I’ m not going to
talk anymore." (XXVIII, 781). Questioning ceased.

OnJune 18, 1984, Woodswasback at thejail, having received atel ephone call
from the defendant to come talk about matters that did not involve homicide cases.
(XXVII1, 782). Thedefendant confessed to multiplenon-homicidecrimes. (XXVIII,
783). Thecrimesthat the defendant confessed to were ones for which the policedid
not haveevidencetyingthedefendant. (XXVII11,784). Woodsal so saw the defendant
onJune 21, 1984, although hewas not called by the defendant and asked to come up.

(XXVIII, 784-785). Woods discussed the "second person” in the defendant with
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regard to an explanation for why the defendant did certain things. (XXIX, 803).
Although the defendant had confessed to a burglary and aggravated battery on June
8, Woods had not charged him. (XX1X, 806). The defendant was not charged with
any crimes until after June 30, 1984, which was after he had confessed in theinstant
case. Woods was reminded that on June 3, 1984, he told the defendant that he and
the Boca Raton Police officer werethereto help him. (XXIX, 811-812). Woodstold
the defendant that he had proved to him that he had tried to help. (XXIX, 812). The
defendant recall ed that Woods had gotten him adoctor, referringto 1982. Woodsdid
not correct him. (XXIX, 812). Indeed, Woodstold him, "Don'’t you think that iswhy
| am herenow." (XXI1X, 812). Woodsrecalled that on June 21, when this case was
originally brought up to the defendant, he denied any knowledge of the case. (XXIX,
815).

On cross examination, Woods denied that he had agreed to get the defendant
help in 1983 in exchange for information in thiscase. (XXIX, 843). Heclaimed he
never agreed to bring the defendant’ s brother to thejail in exchange for aconfession
(XXI1X, 849), and claimed to have never offered help in exchangefor informationin
the homicide case on June 3. (XXI1X, 850). The defendant was given breaksin the
guestioning (XX1X, 857) and never said hewouldn’t talk or wanted alawyer. (XXIX,
855).
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Kevin McCoy, a police officer with Boca Raton Police Department, also
testified on the motion to suppress. (XXI1X, 870). He admitted he had discussions
with the defendant about getting him help on June 1, 1984, but indicated that he was
always talking about getting the defendant help while he was incarcerated. (XXIX,
875). The defendant indicated that he would rather have help in a hospital than in
prison. (XXI1X, 876). Therewasdiscussionwiththedefendant about intervening with
the State Attorney to get him help in a hospital rather than a prison. (XXIX, 877).
McCoy admitted that although the defendant had confessed to a burglary to him on
June 3, hetold the defendant he hadn’ t decided whether to charge the defendant with
that crime, and indicated that the decision whether or not to chargehimwiththecrime
washisown. (XXI1X, 881-884). He made clear to the defendant that he hadn’t been
charged with anything el se, despite thefact that he had confessed to McCoy. (XXIX,
888). McCoy wastrying to tell the defendant that he cared for him, becauseif hedid
not, he would have charged him with anumber of crimes. (XX1X, 890). Therewas
extensive discussion with the defendant about going to the hospital as an alternative
to prison, although McCoy claimed that the defendant raised those issues. (XXXI,
1042-1044). He made clear that he would have input into the decision with the State
Attorney. (XXXI, 1044-1045). McCoy advised the defendant that he had had input

into the hold that existed for Michigan charges (XXXI, 1045), as well as charges
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brought by the Army against him. (XXX1,1043). He even advised the defendant that
although he had not yet been charged, the Army still could bring charges. (XXXI,
1047). Heindicated that he controlled everything in the defendant’ s case, including
whether hewas charged, and whether hewas charged asahabitual offender. (XXXI,
1048). He was present when Detective Woods told the defendant that if McCoy
didn’t want to file charges and do the paperwork, he didn’t haveto. (XXXI, 1050).
McCoy told the defendant that if he wanted to get psychiatric help through prison, he
would haveto talk about hiscrimes. He advised the defendant that if he would give
him astatement onthe homicide, hewould beableto get goingmorequickly. (XXXI,
1053-1054).

McCoy admitted that he advised the defendant that he could end to thefight at
that point, or could fight all the way to the jury. (XXXI, 1058-1059). He told the
defendant that hewould bethewinner if he confessed (XX X1, 1060), and a so advised
the defendant that some people even get rel eased after they havekilled. (XXX, 1061).
He disagreed when the defendant suggested that those who got rel eased even though
they had killed were those who had gone before ajury. (XXXI, 1061-1062). The
defendant madeit clear at al timesthat he wanted to go to ahospital. (XXXI, 1062).
McCoy indicated that he would help the defendant get help, from the court system.

(XXXI, 1064). Hetold the defendant that if he wanted to get help from McCoy, he
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had to give McCoy something. (XXXI, 1067). On June 7, 1984, the defendant had
admitted to an attempted murder and sexual battery case that Boca Raton Police
Department had no evidence on prior to the confessions. (XXXI, 1077-1078).
However, the defendant was not charged either then or the next day. (XXXI, 1078).
When the defendant told M cCoy that his brother had advised him to confess and that
if he did hewould get amanslaughter charge, McCoy advised the defendant to listen
to his brother, take his advice, asthat ishiswish. (XXXI, 1081).

On cross examination, McCoy denied that he had promised mental health in
exchange for a confession and claimed he never told the defendant’s brother to
promise him anything inexchangefor aconfession. (XXXI,1089). Henever toldthe
defendant that he could control what chargesthe State would file (XX X1, 1092), and
felt that the defendant was a smart and sophisticated suspect. (XXXI, 1094). He
claimed the defendant never said he didn’t want to talk, never asked for an attorney,
and never indicated that he didn’t understand hisrights. (XXXI, 1095).

Thelast witness at the motion to suppress hearing was the defendant. Hewas
23 at thetimeof theinterrogationinthiscase. (XXXI, 1107). Hehad beenpreviously
arrested in Delray Beach in 1982, where he met Detective Woods. (XXXI, 1108-
1109). Woods arrested the defendant for burglary, and the defendant admitted to

other crimes. (XXXI,1110). At that time, the defendant and the detective discussed

20



thedefendant’ s psychiatric problems. (XXXI, 1110). The defendant told Woods he
was born with thewrong body and told him his psychiatric problemswerethe reason
for his crimes of stealing female clothes. (XXXI, 1111). He and Woods discussed
getting psychiatric help, and Woodstold him that if he cooperated that Woodswould
get himadoctor. (XXXI,1112). Eventualy, thedefendant wascharged with only one
case. (XXXI,1113). A psychologist was ordered to examine the defendant, and the
defendant assumed that the psychologist examination was arranged by Detective
Woods. (XXXI,1115-1116). Thedefendant wasarrestedin Michigan thereafter, and
the case in Floridawas dropped. (XXXI, 1117).

In 1984, the defendant again met Woodsat the Boca Raton Police Department.
(1118). Hetold Woods that he had been arrested for attempted burglary and other
charges and that he had been advised that he was a suspect in ahomicide. (XXXI,
1119). When Woodswas brought in to see him, the defendant was advised by Boca
officer McCoy that an “old friend” was there to see him. (XXXI, 1120). Woods
immediately asked him how he had been and asked if he still had his psychiatric
problems. (XXXI, 1120). At that time, the defendant considered Woods a friend.
(XXXI, 1121). Woods never told the defendant he was investigating any cases

concerning the defendant in Delray Beach. (XXXI, 1121).
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The defendant had been booked on unrelated charges and appointed alawyer
at first appearances prior to June 1, 1984. (XXXI, 1121). On that dame date, he
spoketo Woods on the telephone and asked Woods to talk to his brother and let him
know what was going on. He also asked Woods to bring his brother to see him.
(XXXI1, 1123). The defendant’s brother was his only relative, and he was close to
him. (XXXI, 1124). On June 1, 1984, Woods did not bring his brother, but instead
brought McCoy with him. (XXXI, 1124). They discussed the defendant’ s mental
health problems and cases being worked on by Boca Raton Police Department.
(XXXI1,1124). Atthat time, thedefendant told the officersthat hewanted psychiatric
help and the officers agreed that he needed it. (XXXI, 1125). There was no
discussion about any casesin Delray Beach and only general discussionsregarding the
homicide in Boca Raton. (XXXI, 1125). Both police officers indicated that they
would assist him in getting help, and the defendant understood that by confessing he
would receive psychiatric help. (XXXI, 1126). He was advised that Woods had
gotten him adoctor before but that the defendant had | eft the state before getting hel p.
(XXXI, 1126).

On June 3, 1984, without the defendant requesting them to do so, Officers
M cCoy and Woodsbrought hisbrother to seehim. (XXXI1,1127). Afterwards, there

was discussion with Woods and McCoy wherein the defendant was advised that
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McCoy controlled everything in his case and that he would not be charged with
anything. (XXXI, 1129). Hewas advised that he had to deal with an Assistant State
Attorney, and Detective Woods said that he could talk to the Assistant State Attorney.
(XXXI1,1129). Thedefendant believed that the officerswereworking asgo-betweens
between he and the State Attorney’ s office to resolve the outstanding cases. (XXXI,
1129). When the defendant asked to speak to the State Attorney by himself, he was
advised that in order to have contact with the Assistant State Attorney, there would
haveto beaconfession. (XXXI, 1130). It wasthe defendant’ sunderstanding that he
would receive help in ahospital, and had his choices were to confess and get help or
gotoajury. (XXXI, 1132). Neither officer specifically promised that the defendant
would go to ahospital, but Woods had not given him guaranteesin 1982, although he

later sent adoctor and had the charges dropped against the defendant. (XX XI, 1133).

OnJune6, 1984, the defendant wasagain visited by Sgt. McCoy, who thistime
was accompanied by another officer named Livingston. Livingston threatened the
defendant with the el ectric chair, and advised the defendant that M cCoy wasthe only
truefriendthat hehad. (XXXI, 1135). Thenext day, McCoy brought the defendant’ s
brother to see him. Afterwards, he was questioned about the Boca Raton homicides.

Hetold Sgt. McCoy that he had nothing moreto say, and the interview then stopped.

23



(XXXI1, 1137). OnJune 18, he called Det. Woods. The defendant explained that he
felt bad that he had given alot of information to Sgt. McCoy to resolve casesin Boca
Raton, but had not been willing to assist Woodsin Delray. He decided to confessto
casesthat had not even been reported as crimes. (XX XI, 1138). Until that time, he
had never been questioned about the instant homicide, and had never indicated he
wanted to confess to any homicide in Delray Beach. Through June 21, 1984, the
defendant had not been arrested for any of the crimesthat he had confessed to at that
time.

On June 21, 1984, when the defendant met with Det. Lincoln, hewas asked if
he had ever been to the house where the Slattery crime took place before. (XXXI,
1143). The defendant told Lincoln hewould rather not talk about, and when he said
that he meant that he did not want to talk about thehomicide. (XXX, 1143). Lincoln
continued to talk him and later, when pressing the defendant about his bicycle, the
defendant again advised that he would rather not talk about it. (XXXI, 1143). The
defendant meant that he did not want to talk about the Slattery homicide. (XXXI,
1143). When the defendant had told McCoy that he didn’t want to talk, McCoy had
ceased all interrogation. The defendant assumed the same thing would happen with

Lincoln. (XXXI, 1143).
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Despitewhat thedefendant had told him, Lincoln continued to talk to him about
the instant homicide. That was the first time anyone had talked to him about the
Slattery homicide. (XXXI, 1143). Thedefendant kept talking eventhough hesaid he
didn’t want to, because he had already confessed to ahomicide, and Lincolntold him
he couldn’t be punished twicefor thesamething. (XXXI, 1144). When Lincolntold
him that, the defendant assumed that since he couldn’t be punished any further, he
might just aswell confess. (XXXI, 1144). That night, the defendant was arrested on
the Boca Raton homicide. (XXXI, 1144). The next day, the defendant was arrested
ontheinstant homicide. (1144). Thefollowing day, the defendant wastaken to first
appearances, where a lawyer was appointed for him.

On crossexamination, the defendant claimed that when adoctor was appointed
in 1982, he assumed that Det. Woods had spoken to the State Attorney, because
Woods said that he would help him. (XXXI, 1148). The defendant never saw that
doctor, because after he made bond, heleft and fled thearea. (1149). The defendant
estimated that he had been read hisrights 15 or 20 times. (XXXI, 1152). Heagreed
that he had never told Woods or McCoy that he wanted alawyer and never asked for
an attorney, at all. (XXXI, 1153). Infact, he had told Woods and McCoy that if he

had alawyer, the lawyer probably wouldn’t let him talk to them. (XXXI, 1154).
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The defendant spoke to Woods and McCoy by choice. (XXXI, 1154).
Woods never advised him in 1984 that he would get him adoctor in exchange for a
statement, although hehad said that in 1982. (XXXI, 1155). Thepolicehadtold him
that he needed help, but did not specifically promiseamental hospital. (XXXI, 1157).
The promiseto go to ahospital was never specifically made, but was rather implied.
(XXXI1,1161). He conceded that when he spokewith Lincoln, and told him hedidn’t
want to talk about it, he didn’t specifically say that he didn’t want to talk about the
homicide. (XXXI,1165). Lincoln had advised him that hewasthereto talk about the
Slattery case, and the defendant advised Lincoln that he didn’t wan to talk about it.
(XXXI, 1167). On redirect, the defendant clarified that Lincoln never asked him
specifically about the homicide, he just began to bring up details about the case.
(XXX, 1169). Lincoln never asked him if he wanted to talk about Slattery, nor did
Lincoln tell him what language he had to use to invoke his right to remain silent.
(XXXI, 1169). He had been advised that confessing made his chances of ending up
inahospital better and hischancesfor adeal better, becausethe police officerswould
not intervene with the State Attorney without something from him. (XXXI, 1171).

The court denied the motion to suppress. (XXXII, 1329-1332).

Attria, during thetestimony of Richard Lincoln, thejury received thevideotape

excerpt of the questioning of the defendant. The tapes revealed that the detectives
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guestioned the defendant with regard to the Slattery incident for some time, without
thedefendant giving any incriminating answersuntil the defendant was asked whether
hewas|ooking at the particular house or just going through the neighborhood. (LI111,
5093). At that point, the defendant indicated, “I’ d rather not talk about it.” (LI,
5093). Thedefendant made no other incriminating statementsuntil asked if he knew
the owners of the house and whether he had ever been in the house before. (LIII,
5104). The defendant indicated that he did not know the owners and he had never
been in the house before. (LI11, 5104-5105). When asked if he had a bicycle, and
where he put it, the defendant advised the officers, “I don’t want to talk about it.”
(L1111, 5108). The defendant later advised Lincoln that his bicycle was at the beach
chained to a tree, one house over from the house where the homicide took place.
(L111,5115). Heindicated that he had driven by the house, and then went to abar until
about 10:30 at night. (LI11,5115-5117). Helater explained that he cut a screen and
went into the bedroom, after parking his bike near some bushes and taking off his
sneakers. (LI, 5119-5122). He looked in through the sliding glass doors and saw
two children and thebabysitter onthefloor. (L111,5122-5123). Hethenleft thehouse
through the window, closing it so it didn’t appear as anyone had come in. (LIII,
5123). Hewent to thebar for acouple of hoursand went back into the housethrough

thewindow, with hishands covered with socks. (LI1I1,5124). Hetook apair of ladies
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gloves from the closet (L111, 5126), and took a hammer out of the tool box. (LI,
5127). Hewent out, noticed the children sleeping, and closed their door. (LI11,5127-
5128). After looking through the bedroom, the defendant described the house and
indicated that he saw Karen Slattery on the phone until she walked back through the
kitchen. (LI11,5130-5137). He saw her reach for the phone, and told her to hang up.
(L111, 5138-5141).

Thedefendant admitted that the had stabbed Sl attery in the back morethan one
time, and that she fell to the floor aimost immediately. He dragged her into the
bedroom (LII1, 5146), closed the door, removed her clothes, and indicated that he
raped her. (LII1,5150). Thedefendant’ sclotheshad been|eft outside by thewindow,
and when he came in the house he was wearing only a pair of shorts. (LI11, 5151).
Thedefendant’ sstatement went on to statethat after theencounter with thevictim, the
defendant took ashower and left. (LI, 5152). Heindicated that hethrew hisclothes
intheareawherehisbikewas (L 111, 5155-5156), and went to thebeach. (L111,5160).
Thedefendant went home, where anumber of peoplesaw him, at atimethat the clock
said 9:00 o’ clock because the defendant had switched the time. (LI, 5161-5163).
He estimated the time in which he was in the Helm house to be approximately 12
minutes. (LI11,5167). Lincolnlater testified that articlesof clothingwerefoundwhere

thedefendant had told him they would befound. (L111,5174). Hefurther testified that
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the defendant had made a sketch to help him find the clothing, which did in fact lead
thepolicetotheclothing. (L1I1,5180). Lincolnfurther testified that nothing had been
published in the press about numerous details which were brought out in the
defendant’ s statement. (L1, 5181-5184).

Lt. Mark Woodstestified for the defense. (LI1V, 5213). Hetestified about his
1982 contact with the defendant. (LIV, 5214). Hetestified that he had arrested the
defendant for prior burglaries and was aware of his psychological problems. (LIV,
5214). He recommended that the defendant be treated as a mentally disturbed sex
offender at that time. (L1V, 5215). The cases against the defendant were eventually
dropped (L1V, 5216) and in the document filed by the State Attorney dropping those
charges there was an indication that the defendant needed mental health treatment.
(L1V,5216). Heoriginally spokewiththedefendant in 1984 because he had arapport
with thedefendant from 1982. (LIV, 5216-5217). During hisconversationswith the
defendant they talked about his psychological problems and Woods' belief that the
defendant had a second person inside him. (LIV, 5217).

On cross examination, Woods testified that he always believed that the
defendant knew exactly what he was doing, and that what he was doing was wrong.

(L1V, 5220). When speaking to the defendant in 1984, it appeared to Woods that
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defendant understood wherehewasand what wasgoingon. (L1V,5222). Heclaimed
that the defendant had full knowledgethat what hewasdoing waswrong. (L1V, 5223).

DonnaSue Dunlap testified that she had known the defendant since hewas 12
yearsold. (L1V, 5272-5273). She had lived next door to the defendant when hewas
young and after his mother passed away she became their babysitter. (LIV, 5273).
Sheknew thefamily very well, and described the household ashaving al ot of fighting,
policecalls, verbal altercations, and profane screaming. (L1V, 5275). Sheindicated
that both parentsdrank heavily. (L1V, 5275). She observed the mother with ablack
eye on one occasion and at times during the arguments the defendant and his brother
would come to her home to get away from the drinking and fighting. (L1V, 5276-
5277). Thechildren were often walking around the street at night, while the parents
were passed out drunk in the home. (LIV, 5277-5278).

The defendant’ s mother died from pserossis of the liver and after that Dunlap
would babysitfor them. (L1V, 5278-5279). Thehousewasdescribed asbeingfilthy,
with liquor bottlesall over and no food intherefrigerator. (L1V, 5279). Dunlap was
often there when the father would come home after work, drinking and abusing the
childrenphysicaly. (L1V,5281). Shenoted that the defendant would flinchwhen she
would try to touch him, as though he was afraid of being struck. (LIV, 5282).

Eventualy, the defendant’ s father committed suicide by running hisautomobileina
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closed garage. (LI1V, 5282-5283). It took two days before the body was discovered,
because thefather was out of the house so often, it wasnot unusual for himto begone
that long. (LIV, 5282-5283).

On crossexamination, Ms. Dunlap indicated that she had not seen the defendant
for approximately 12 yearsprior to themurder. (L1V, 5291). Shealsoindicated that
she had sympathy for the defendant and hoped that everyone would understand how
he suffered. (L1V, 5291-5292).

Roberta Duncan testified that she knew the defendant because she was raised
withhimintheVFW National Homein Eastern Rapids, Michigan. (LV, 5294-5295).
She went to the home when shewas 12 yearsold. (LV, 5295). The defendant was
areadythere. (LV,5295). Essentialy, thehomewasan orphanage. (LV,5296). The
house parents were usually fresh out of college and with little or no training. (LV,
5297). It was not unusual for siblings to be separated within the home and with
different house parents. (LV, 5296-5297). Ms. Duncan testified that she and others
were beaten by their house mother. (LV, 5298). She knew that the defendant had
been abused by his house mother. (LV, 5298-9). Ms. Duncan explained that the
majority of the kids who were at the home are now dead. (LV, 5300). There were
sexual relations between house parents and the children and sexual violence on a

regular basis. (LV, 5300-5301). Children in the home were afraid to report these
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things, because they were afraid of retribution from the house parents. (LV, 5301).
Sheremembered the defendant as being quiet, insecure, and looking for someoneto
love him. (LV, 5303).

Ms. Duncan last saw the defendant in 1976 or ‘ 77, when he was thrown out of
thehome. (LV, 5304). Althoughtherewere promisesthat thechildrenwouldreceive
college educations through the orphanage, it was usual for the children to be kicked
out of the homein approximately eleventh grade, so that college would not haveto be
paid for. (LV, 5304).

On cross examination, it was established that the defendant was not only a
victim, but victimized others at the home. (LV, 5309).

Dr. Frederick Berlin, thefounder of the JohnsHopkins Sexual Disorder Clinic,
testified as an expert in forensic psychiatry. (LV, 5322-5335). He explained the
criteriato evaluatetheissueof insanity in Florida. (LV, 5340-5341). Hetestified that
the defendant had a gender identity disorder, and believed he was afemale. (LV,
5347-5348). He further had a paraphiliac disorder, and was very disturbed in the
sexua arena. (LV, 5350). Neither of those disorders would cause the defendant to
be insane within the meaning of the laws of the State of Florida. (LV, 5350-5351).

Dr. Berlinal so determined that the defendant suffered from schizophrenia, was

not in touch with reality and wasdelusional. (LV, 5352). Hebelieved that by having
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intercourse with awoman he could accessfluids from the woman which would make
him morefemale. (LV, 5352). Hefurther believed that if the woman was scared or
unconscious, the processwould be helped evenfurther. (LV, 5352-5353). Dr. Berlin
further found that in addition to schizophrenia and delusions, the defendant was
impaired in his functions on important aspects of life, as well. (LV, 5356). He
explained that the defendant’ sdel usionswould not prevent him from speaking clearly
andrationally on certain subjects. (LV, 5359-5360). Hetestified that hisprofessional
opinion wasthat when the defendant assaulted Karen Slattery in 1984, hisbelief was
that hewas capturing her soul and that those beliefswere aconsequence of hisillness.
(LV,5365). ItwasDr. Berlin’ stestimony that the defendant wasinsane at the time of
the offense in this case within a reasonable degree of medical certainty. (LV, 5389).
Clinical Psychologist Fay Ellen Sultan testified as an expert in forensic
psychology. (LV, 5482-5493). Sheevaluated the defendant in 1994 and 1995, at the
request of hisattorneysand did ageneral psychological evaluation. (LV,5494). After
examining the defendant, she brought up to the attorneys her opinion that the
defendant had very severe mental illnesses and that he might have been insane at the
time of the offense. (LV, 5495). She determined that the defendant was very, very
mentally ill, probably among themost mentally ill of all the people shehad seen during

her career. (LV, 5513). Ranking hisdiagnosisin terms of severity, she determined
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that the defendant’ s principal diagnosisthat he had was a psychotic disorder, which
caused himnot to beintouchwithreality. (LV, 5513). Hemet most of thecriteriafor
a disorder called delusional disorder and also met the criteria for a diagnosis for
schizophrenia. (LV, 5513). He had a very severe gender identity disorder, a
paraphilia, and dysthymia. (LV, 5513-5514). Although by themselves the gender
identity disorder, paraphilia, and dysthymia, did not rise to the level of causing the
defendant to be insane, she felt that the gender disorder was so severe that it caused
him to psychotic. (LV, 5514-5515). Dr. Sultan determined that the defendant was
sufferingfromthoseillnessesinMarch, 1984 (LV, 5516), and testified to acontinuous
series of events, beginning from his birth, that was so traumatic and so horribly
perverted that hewas guaranteed to wind up with psychological problems. (LV, 5517-
5518). Shetestifiedthat shedid not consult with Dr. Berlin about her diagnosisof the
defendant, in order to be certain that she and Dr. Berlin arrived at independent
conclusions. (LV, 5561). Dr. Sultan’s opinion was that the defendant was insane at
thetime of the offense. Shereiterated that opinion during cross examination. (LVI,
5646).

Thomas R. Waddell, alicensed psychologist, testified for the Statein rebuttal .
(LVII, 5694). Hetestified that he believed that the defendant was not schizophrenic

(LVII, 5707), and that the defendant had an anti-social personality disorder. (LVII,
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5715). It was his opinion that the defendant knew right from wrong when he was
involved with Karen Slattery. (LVII, 5716-5718). He further testified that in his
opinionthedefendant wasmalingering and that evenif mentaly ill, wassaneat thetime
of the offense. (LVII, 5721-5723).

On crossexamination, Dr. Waddell admitted that he had no speciaty inthearea
of sexual disorders (LVII, 5727), and that 80% of his practice was doing
psychological evaluations. (LVII, 5728). He testified that he was aware of the
defendant’ straumatic experiencesinhisearly life(LVI1, 5735-5736), including deaths
in hisfamily, histimein the orphanage, and abasically horrible childhood, including
sexual abuse and a household filled with conflict and violence. (LVII, 5736). He
admitted that he never assigned the defendant the diagnosi s of anti-social personality
disorder inhiswrittenevaluation. (LVII,5757). Hefurther indicated that hisopinion
was that even if the defendant had a psychotic belief when he committed the actsin
this case, he would not necessarily beinsane. (LVII, 5781-5782).

Richard Lincoln again testified for the State, in rebuttal. (LVII, 5797). He
indicated that he had come into contact with hundreds of people during his law
enforcement career and during hiscontactswith the defendant he appeared to respond
appropriately to topics that were being discussed, there did not seem to be any lapse

of logic, and there were logical connections in the things that he was talking aboui.
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(LVII,5797-5799). ItwasLincoln’ stestimony that in hisopinion the defendant knew
what he was doing, knew the consequences of hisactions, and knew it was wrong to
kill Karen Slattery. (LVII, 5812).

Dr. McKinley Cheshire also testified on rebuttal as an expert psychiatrist.
(LVIII, 5819-5827). Cheshiretestified that the defendant was sane at the time of the
offense. (LVIII, 5833-5834). It was his diagnosis that the defendant had a sexual
disorder and an anti-social personality. (LVIII, 5834). He did not believe the
defendant’s claim to be delusional at the time of the offense. (LVIII, 5840). He
opined that the defendant had no components of schizophrenia and did not suffer
from adelusional disorder. (LVIII, 5849-5850).

Thejury returned verdicts of guilty of first degree murder, guilty of attempted
sexual battery with weapon, and guilty of burglary of adwelling whilearmed. (LX,
6113-6114).

PENALTY PHASE

Kevin McCoy wasthe State’ sfirst penalty phasewitness. ThroughMcCoy, the
defendant’ s judgment and sentence for the crimes of attempted first degree murder
and burglary, which were previous to the instant case convictions, were introduced.
(LXI, 6350-6351). The defendant confessed to those crimes. (LXI, 6357). McCoy
further testified to a burglary with an assault or battery that occurred previousto the
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convictioninthe instant case. The defendant confessed to that crime. (LXI, 6358).
McCoy testified that the defendant has previously been convicted of burglary while
armed with a dangerous weapon, sexual battery with a weapon, and first degree
murder. (LXI, 6385-6386). Thedefendant confessed to thosecrimes. (LXII, 6393).

On cross examination, McCoy testified that in the prior conviction casesthere
was no real evidence of theidentity of the attacker (LXI1, 6428-6431) developed, in
initial investigation. Herecalled talking to the defendant about an incident where he
was found naked in a college classroom with aknife to his stomach surrounded by
blood spotsonthefloor. (LXI11,6432-6438). Herecalled telling the defendant that he
was going to help him and not simply throw him away and the courtswould seeto it
that he got help. (LXII, 6442-6443). On the day that the defendant spoke with the
officer about the non-homicideprior cases, the defendant called the of ficer and asked
him to cometo thejail. (LXII, 6444-6445).

The State’ s second witness in the penalty phase was the medical examiner,
Frederick Hobin. Hobintestified that death in this casetook aperiod of time. (LXII,
6462). Hereviewed the nature of thewounds (L X1, 6464-6466), and indicated that
the victim would have felt pain. (LXII, 6466-6467). From the loss of blood, the
victim would have gone into shock and if conscious would have entered afear-like

statewithhighanxiety. (LXI11,6472). Oncrossexamination Hobinindicated that there
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were no defensive wounds present, and no evidence of a struggle. (LXII, 6476).
Because of the lack of defensive wounds, Hobin testified that the victim was most
likely unconscious at the time the neck woundswerereceived. (LXI1, 6480). Inhis
opinion, all of the eventsleading to the death of Karen Slattery would have occurred
inlessthan aminute. (LXII, 6480). The State then rested. (LXI1, 6483-6485).
Dr. Barry M. Crowntestified for thedefensein the penalty proceedings. (LXII,
6486). He testified as an expert neuropsychologist. (LXII, 6486-6490). He
determined that the defendant had an age equivalent of 11 years, 5 months, and thus
he was understanding things at about the middlelevel of someoneinthe sixth grade.
(LXII, 6494). It was hisopinion that the defendant’ s ability to process information
and to reason or make judgments was significantly impaired and that he was under
significant stress at the time of the offenses, as aresult of organic brain damage that
he determined to exist. (LXII, 6501). That organic brain damage would have
Impacted on hisability to conform hisconduct to the requirements of thelaw. (LXII,
6502). Hedetermined that the organi ¢ brain damage stemmed was exacerbated by an
injury that took place in 1982, when a car fell on his head and he suffered from a
frontal orbital syndrome. (LXII, 6503). He additionally believed that there was
parinatal injury to the brain. (LXII, 6504). He also found signs of fetal alcohol

syndrome. (LXII, 6505). On cross examination Dr. Crown indicated that he had
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testified two to threetimes ayear over the past 20 to 25 years, predominantly for the
defensein criminal cases. (LXII, 6512-6513). He had never testified for the State.
(LXII, 6514). Hetestified that the mgority of the people with brain injuries do no
commit crimes. (LXII, 6516).

Dr. Fred Berlin was also called as a witness for the penalty phase. (LXIII,
6546). Hereiterated histrial testimony about the defendant being mentally ill at the
time he killed Karen Slattery. (LXIII, 6547-6548). He testified that he further
interviewed the defendant with regard to the other homicidecase. (L X111, 6548-6549).
He found that the fact that in both this case and in the other murder case there were
young childreninthehomewho were not harmed wasanindication that the defendant
did not ssimply go on arandom killing rampage, but rather waskilling for the reasons
he had described as capturing women'’ ssouls. (LXI11, 6546-6553). Hisopinionwas
that asto whether the crimewas especially heinous, atrociousor cruel, the defendant
was not one of sound mind misbehaving and being evil and bad, but rather the act of
anirrational mentally ill person. (LXI11, 6558-6559). Hewascertainthat the defendant
committed the crimewhilehewasunder theinfluence of extreme mental or emotional
disturbance (LXII1, 6562-6563), and that the defendant was unableto appreciate the

criminality of hisconduct or conform hisconduct to the requirementsof law. (LXIII,
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6563-6564). On crossexamination, he pointed out that the defendant killed hisvictims
very quickly and got it over with. (LXIII, 6571).

Hillary Sheehan conducted asocial investigation with regard to the defendant.
(LXI11,6587-6589). Shetestified that the defendant’ s parentswere a coholic and the
defendant’ sfather would drink all day at work while hismother spent theday inabar
drinking. (LXII1,6592-6593). Thefather would go on drunken rampages, strikethe
mother, rape her, and cause her to beg and cry for help whilethe defendant wasinthe
home. (LXIII, 6592-6594). On some occasions, it was only acurtain separating the
room wherethe parentswereinvolved in thisviolence from that where the defendant
dept. (LXIII, 6594). A brother eight years older than the defendant was born from
an affair had by the mother and was required to live, sleep, and eat in the basement.
(LXI11, 6597-6598). Thedefendant wasfurther avictim of physical violence (LXIII,
6598) and was afraid of his father. (LXIII, 6599). The defendant was sexually
exploited by other children beginning when hewasapproximately nineyearsold, and
therewas sexual violence betweenvariouschildrenintheneighborhood. (LXI111, 6599-
6600).

When the defendant’ s mother died, the defendant was devastated and had a
very difficulttime. (LXIII,6601). Heand hisbrother wereleft ontheir ownwhenthe

father began drinking even moreheavily. (LXI11,6601). Hestopped feeding themand
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didn’t carefor them, hiring neighborsto bebabysitters. (LXI11,6601). Thehomewas
filthy and looked like a pig stye and was so bad off that it could not be cleaned by a
neighbor attempting to help. (LXI11, 6601). On the day of the funeral, instead of
accompanying his sons, the defendant’s father went to a bar and did not appear.
(LXI11, 6602). The defendant’sfather committed suicide in the garage of his home,
and had been missing for two days before he was discovered. (LXII1, 6603). The
children thought he was just missing from the household, probably drunk. (LXIII,
6603). About a month after the father’'s death, the defendant ended up at an
orphanage. (LXIII, 6604). Within the orphanage there were ongoing episodes of
sexual violence and physical violence by staff on the children and by children upon
each other, as well as sexual relations between counselors and the children, both
violent and non-violent. (LXIII, 6606). The defendant was treated for physical
violence at the hands of the counselors and other staff members. (L X111, 6607).

On cross examination it was suggested that the witness was hired for the
purpose of discovery of mitigation evidence, but sheindicated that she reported back
al evidence that she found, both good and bad. (LXIII, 6613-6614).

Dr. Fay Sultan also testified in the penalty phase. She testified that she was
awareof the other offensesin which the defendant wasinvolved and the detailsof his

confessions therein. (LXIIl, 6628-6630). She indicated that the defendant’s
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upbringing would haveaffected himin hisadult life. (LXI11l,6633-6634). Shetestified
that based upon the defendant’ sbackground she could not imagineany possibility that
he could haveemerged evenarelatively normal person. (LXI11,6648). Her testimony
was that as to the heinous, atrocious and cruel aggravator, the defendant was not
motivated by a need to hurt another person, to torture another person, or to make
another person suffer. (LXIII, 6652). Herendered hisvictim unconsciousasquickly
aspossible. (LXIII, 6653). She further testified that the defendant did not act in a
cold, calculated, and premeditated manner without any pretense of moral or legal
justification, asaresult of hismental illness. (LXII1, 6653-6654). ItwasDr. Sultan’s
opinion that the defendant was under the influence of extreme mental or emotional
disturbance at the time of the crimesand that hisability to conform hisconduct to the
requirements of law was substantialy impaired. (LXI11, 6655-6656).

Dr. Thomas R. Waddell was called inrebuttal by the State. (LXIV, 6729). He
opined that the defendant was not under theinfluence of extreme mental or emotional
disturbance at the time of the crimes. (LXIV, 6733). He further stated that the
defendant’ scapacity to appreciatethe criminality of hisconduct wasnot substantially
impaired and that the defendant’ s capacity to conform hisconduct to therequirements
of thelaw was not substantially impaired. (LXI1V, 6733). He again testified that the

defendant had some mental illness that was not of a psychotic nature or did not rise
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to the level of psychosis. (LXIV, 6734). He found that the defendant was fully
capable of committing the crimeinacold, cal culated and premeditated manner (LXIV,
6735) and that the defendant’ sjustification for his actionswas not genuine. (LXI1V,
6735-6736).

McKinley Cheshire next testified in rebuttal. (LXIV, 6788). Hefirst testified
that the defendant was not under the influence of extreme mental or emotional
disturbance at the time of the crimes and that the defendant had the capacity to
appreciatethe criminality of hisconduct and the ability to conform hisconduct to the
requirements of the law (LXIV, 6792-6793). He opined that the murder was
premeditated. (LXIV, 6797) and that it was cold, calculated, and premeditated.
(LXIV, 6797). Histestimony wasthat themurder inthiscasewasparticularly heinous,
atrocious or cruel. (LXI1V, 6799-6800).

This appeal follows.
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SUMMARY OF ARGUMENT

The defendant’ s statement were produced as aresult of a calculated series of
promises, threats, and attempts to influence the defendant. The defendant was
promised that hewould recelve mental health treatment if he cooperated with the police
and it wasfurther promised that the policewould withhold thefiling of certain charges
were heto confessto the murder. Additionally, promises were made to produce the
defendant’ sbrother for avisit at thejail inexchangefor confessions. Thepolicefailed
to stop questioning the defendant when he unequivocally stated that he did not wish
totalk anymore. Therewas nothing equivocal about defendant’ s statement which he
madetwice, once each timehewaspressed on adetail regarding theinstant case. The
defendant had previoudly effectively invoked his right to silence with police by
utilization of the same language.

The death penalty is disproportionate in this case which is far from the most
aggravated and least mitigated death penalty cases. The lower tribunal reasonably
found mental health mitigatorswhich go directly to theissue of the defendant’ sprior
violent feloniesand theaggravator of committing theinstant murder while committing
aviolentfelony. Thiscasedid not present evidence of intentional infliction of painand

torture so as to support a finding of HAC, and the crime was not carried out in a



manner which supports a finding of CCP when compared to other death penalty
cases.
The conviction and sentence in this case violates the recent United States

Supreme Court case of Apprendi v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348

(2000), in that the jury made no finding of aggravating circumstances, made no
findingsthat the aggravating circumstancesare of sufficient weight to call for thedeath
penalty, and did not recommend death by unanimous vote.

Thefelony murder aggravating circumstance (Florida Statutes 921.141(5)(d))

Is unconstitutional on its face and as applied because it fails to narrow the class of
persons eligible for the death penalty and justify the imposition of a more severe
sentence compared to othersfound guilty of murder. All persons convicted of felony
murder must start out withthisaggravator evenif they werenot theactual killer or there

was no intent to kill.
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ARGUMENT

POINT |
THE LOWER TRIBUNAL ERRED IN ALLOWING
THE STATEMENTS OF THE DEFENDANT INTO
EVIDENCE.
It isabedrock principle of the law that a confession can never be received in

evidence where the prisoner has been influenced by any threat or promise. Bram v.

United States, 168 U.S. 532, 543 (1897). Here, the entire questioning procedure

utilized by the State reveals a calculated attempt to influence, threaten, and make
promisesto the defendant in order to coerce astatement from him. Thetestimony of
Richard Lincoln and Kevin McCoy, aswell as the tape excerpts of their questioning
of the defendant makes clear that the defendant was promised mental health help in
exchangefor hisconfession. McCoy promised the defendant that hewould definitely
get help throughthe court system. (X X1, 1064). Hehad extensivediscussionwiththe
defendant about going to the hospital asan alternativeto prison. (XXI, 1042-1044).
Therewasdiscussion with the defendant about intervening with the State Attorney to
get him helpinahospital, rather thanaprison. (X1X, 877). OnJune8, 1984, without
being asked by the defendant, Det. Woods brought the defendant’ sbrother to seehim
a jal. (XVIII, 776). Woods denied that there had been any deal to bring the

defendant’ sbrother tojail, although he acknowledged that when hewent to thejail he
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said, "Okay, you wanted to talk to your brother, first, right. Isthat what you wanted?
Isthat what your deal was?' (XVIII, 777). Hewas aso present when McCoy said,
"It’stime for him to hold up hisend of the bargain that he struck last night." Woods
advised the defendant on June 3, 1984, that he and McCoy were there to help him.
(XVIIl, 811-812). Hetold the defendant that he had proved to him that he had tried
to help before. (XVII1, 812). When the defendant expressed that he believed Woods
had gotten him adoctor in 1982, hetold the defendant, "Don’t you think that iswhy
I’m here now?' (XVIII, 812).

Clearly, the police were attempting to influence the defendant with promises.
There were promises of help, promises to bring his brother to see him in jail, and
promisesto intervene with the State Attorney on the defendant’ sbehalf. Thetotality
of the circumstances is replete with promises direct and implied of benefit to the
defendant if he would give confessions. Accordingly, the confessions obtained asa

result of those promises should be suppressed. Hanthornev. State, 622 So.2d 1371

(Fla. 4" DCA 1993). InHanthorne, the defendant received assurances that in return
for cooperation concerning other crimes, hewould not be charged with those crimes.
For that reason, the statement that he subsequently gave to the crime with which he
was charged was suppressed. Indeed, the policy favoring free and voluntary

confessions was expressed in MDP v. State, 311 So.2d 399 (Fla. 4™ DCA 1975).
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There it was held that a confessing defendant should be free from the influence of
either hope or fear, and the confession should be excluded if the attendant
circumstances were cal cul ated to delude the defendant or exert undue influence over
him. Inthis case, that was exactly what took place.

In Brewer v. State, 386 So.2d 232 (Fla. 1980), this court held that the

defendant’ s confession was involuntary where the officers raised the specter of the
electric chair, suggested they had the power to effect leniency, and suggested to the
appellant that he would not be given afair trial. 386 So.2d 235. Here, the defendant
wastoldthesamething. Officer Livingston threatened the defendant that hewould get
theelectric chair and that McCoy washisonly friend. (XXXI, 1135). McCoy made
clear that he controlled everything about the case, including having input with the State
Attorney as to charges and sentencing, and reminded the defendant that he had not
charged himwith crimes, despitethefact that hehad confessed tothem. Additionally,
the defendant was advised that if he confessed, hewould havethe ability to check his
options, rather than being bound by the decision of ajury. (XVIII, 772). Certainly,
inthis case, the officersraised the specter of the electric chair, suggested they had the
power to effect leniency, and suggested to the appellant that he would not be given a

far trial.
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The defendant clearly and unequivocally exercised his right to remain silent
concerning theinstant case. The defendant’ slanguage to Richard Lincoln was, "I'd
rather not talk about it." (LIII, 5093). He later said, "l don’t want to talk about it."
(LI, 5108). It is conceded that if the statement given by the defendant was
ambiguousor equivocal, the police had no duty to clarify hisintent and wereprivileged
to proceed with the interrogation. However, the defendant’s statement was
unequivocal. The statement, "I don’t want to talk to you anymore," was found to be

unequivocal in State v. Belcher, 520 So.2d 303 (Fla. 3d DCA 1988). In other

jurisdictions, the statement, "I ain’t got nothing to say," Peoplev. Cary, 183 Cal. App.

3d (2d DCA 1986), was found to be unequivocal and a suspect saying he had,
"nothing to talk about,” and that he knew nothing about the crimes was found to be

unequivocal in United States v. Poole, 794 F.2d 462 (9" Cir. 1986). In Almeidav.

State, 687 S0.2d 37 (Fla. 4" DCA 1997), the court defined "equivocal” in the context
of arequest for counsel as, "an ambiguous statement, either intheform of an assertion
or a question, communicating a possible desire to exercise the right."

The statement here has no equivocationtoit. Unlikethe statement inDavisv.

United States, 512 U.S. 452 (1994), the defendant did not suggest that, "maybe |

should [talk to alawyer]." Therewas no maybe about the defendant’ s statement that

he did not want to talk about the Slattery matters about which he was being
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guestioned. Indeed, the clarity of that statement isunderscored by thefact that when
the defendant was being questioned by Det. McCoy and told McCoy that he did not
want to talk, McCoy had ceased all interrogation. (XXXI, 1143). The defendant had
reason to believe that Lincoln would do the same. Additionally, the defendant had
previoudly, on June 18, 1984, told Det. Woods that there was nothing else to talk
about in Delray Beach. (XVIII, 667). Heclearly indicated that he was not willing to
talk about this case. Lincoln never asked the defendant if he wanted to talk about
Slattery, nor did Lincoln ever tell the defendant what |anguage he had to useto invoke
his right to remain silent. (XXXI, 1169). Instead, he ignored the defendant’s
unequivocal invocation of hisright to silence.

Under the totality of the circumstances test, the admission of the defendant’s
statements into evidence deprived him of afair trial, and violated hisrights pursuant
to the Fifth, Sixth, and Fourteenth Amendmentsto the United States Constitution as
well as Sections of Article | of the Florida Constitution.

POINT 11
THE DEATH SENTENCE IS DISPROPORTIONATE.

The hallmark of post-Furman death penalty law is that capital punishment is

reserved for the most aggravated and least mitigated crimes. In Statev. Dixon, 283

So.2d 1, 7 (Fla. 1973), it was held that the death penalty statute provides “concrete
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safeguards beyond those of the trial system to protect [the defendant] from death

where aless harsh punishment might be sufficient.” Inthat case, this court wrote at

page 8:

Review of a sentence of death by this Court, provided by Fla.Stat. §
921.141, F.SA.,isthefinal stepwithinthe Statejudicial system. Again,
the sole purpose of the step isto provide the convicted defendant with
one final hearing before death is imposed. Thus, it again presents
evidence of legidativeintent to extract the penalty of death for only the
most aggravated, the most indefensible of crimes. Surely such adesire
cannot create a violation of the Constitution.

Hence: “Our law reserves the death penalty only for the most aggravated and | east

mitigated murders’. Kramer v. State, 619 So. 2d 274, 278 (Fla. 1993). Accord

Robertson v. State, 699 So. 2d 1343, 1347 (Fla. 1997).

Our proportionality review requires us to "consider the totality of
circumstancesin acase, and to compare it with other capital cases. Itis
not a comparison between the number of aggravating and mitigating
circumstances." Porter v. State, 564 So. 2d 1060, 1064 (Fla. 1990), cert.
denied, 498 U.S. 1110, 111 S.Ct. 1024, 112 L.Ed.2d 1106 (1991). In
reaching this decision, we are also mindful that "[d]eath is a unique
punishment in its finality and in its total rejection of the possibility of
rehabilitation.” State v. Dixon, [cit.]. Consequently, its application is
reserved only for those cases where the most aggravating and least
mitigating circumstancesexist. 1d.; Kramer v. State, [cit.]. Weconclude
that this homicide, though deplorable, does not place it in the category
of themost aggravated and | east mitigated for which thedeath penalty is

appropriate.

Terry v. State, 668 So. 2d 954, 965 (Fla. 1996).
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Proportionality review “involves consideration of the totality of the
circumstances of acase and comparison of that case with other death penalty cases.”

Snipes v. State, 733 So. 2d 1000, 1007 (Fla. 1999).

Proportionality review "requires a discrete analysis of the facts,” Terry
v. State, 668 So. 2d 954, 965 (Fla. 1996), entailing aqualitativereview by
thisCourt of theunderlying basi sfor each aggravator and mitigator rather
thanaquantitativeanalysis. Weunderscored thisimperativein Tillmanv.
State, 591 So. 2d 167 (Fla. 1991):

Wehavedescribed the"proportionality review" conducted by this
Court asfollows:

Because death is a unique punishment, it is necessary in
each case to engage in a thoughtful, deliberate
proportionality review to consider the totality of
circumstances in a case, and to compare it with other
capital cases. It isnot acomparison between the number of
aggravating and mitigating circumstances.

Porter v. State, 564 So. 2d 1060, 1064 (Fla. 1990). The
requirement that death be administered proportionately has a
variety of sources in Florida law, including the Florida
Constitution's express prohibition against unusual punishments.
Art. I, 8 17, Fla. Const. It clearly is "unusua” to impose death
based on facts similar to those in casesin which death previously
was deemed improper. Id. Moreover, proportionality review in
death casesrests at |east in part on the recognition that deathisa
uniquely irrevocable penalty, requiring amore intensive level of
judicial scrutiny or processthanwould lesser penalties. Art. |, 89,
Fla. Const.; Porter.

... Thus, proportionality review is a unique and highly serious
function of thisCourt, the purpose of whichistofoster uniformity
in death-penalty law.
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Id. at 169 (alterationsinoriginal) (citationsand footnote omitted). Aswe
recently reaffirmed, proportionality review involvesconsideration of "the
totality of the circumstances in acase" in comparison with other death
penalty cases. Sliney v. State, 699 So. 2d 662, 672 (Fla. 1997) (citing
Terry, 668 So. 2d at 965).

Urbin v. State, 714 So. 2d 411, 416-417 (Fla. 1998).

It isundisputed that the defendant was previously convicted of another capital
offense or of afelony involving the use of violence to some person. However, the
capital offensein fact occurred after the offensein theinstant case, and al of theprior
convictions took place within arelatively short period of time (three months) of the
instant offense. Inlight of the court’ sfinding of the mitigating circumstance that the
crimefor which the defendant isto be sentenced was committed while he was under
the influence of extreme mental or emotional disturbance, the weight given to this
aggravator must be lessened. The same anaysis holds true for the aggravating
circumstance. There, thecourt found, anditisnot contested, that the crimefor which
the defendant is to be sentenced was committed while he was engaged in the
commission of aburglary. Themental health mitigating factorsfound by the court to
exist and given "considerable’ weight goes directly to that aggravator. The third
aggravator relied upon by the State was that the felony was especially heinous,

atrocious, or cruel. Thefactsbeliethefinding of that aggravator. In Bonifay v. State,

626 So.2d 1310 (Fla. 1993), this court held that to establish that aggravator, the

evidence must show beyond areasonable doubt that the defendant intended to cause
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unnecessary and prolonged suffering. Here, the evidence is to the contrary.
Testimony of the medical examiner was that the entire incident likely took only a
minute. (LX1I,480). Thetestimony of Dr. Fay Ellen Sultanwasthat the defendant felt
that the victimwould continueto live on through him. Whileitisclear that the nature
of the crime was violent, the evidence was insufficient to prove that the crime was

consciousless, pitiless, and unnecessarily torturousto thevictim. Richardsonv. State,

604 So.2d 1107 (Fla. 1992). This clearly was not a torture murder that was
represented by a high degree of pain or utter indifference or enjoyment of suffering.

Kearsev. State, 662 So0.2d 677 (Fla. 1995). It isnot necessary to establish that there

was no suffering, and it is conceded that the testimony of the medical examiner was
that if conscious, the victim would havefelt pain. However, therewere no defensive
wounds, and there was no testimony that could support the conclusion that there was
astruggleinthiscase. The most likely scenario testified to by the medical examiner
wasthat thewoundsto thethroat occurred after thevictim lost consciousness. (LXII,
480).

Any murder could be characterized as heinous, atrocious or cruel. However,
to avoid such an overbroad and unconstitutional application of HAC, this court has

placed restrictions on the HAC aggravator. In Scott v. State, 494 So.2d 1134 (Fla

1986), HAC was found not to apply absent proof of victim consciousness, where a
victim was run over, pinned under a car, and then died by suffocation. Inthis case,

where death took less than a minute and could have taken as little as 30 seconds,
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according to the medical examiner, and where the victim likely lost consciousness
beforethe neck blowswerestruck (L X1, 480), thefactsaremuchlessegregiousthan
in Scott, where the victim died by suffocation while pinned under a car.

Moreover, thelower tribunal participated inimproper speculation with regard
toitsfinding of HAC. Thetria court speculated that the victim undoubtedly had a
belief of her impending doom. The sentencing order went on to specul atethat “[H]er
fear and heightened level of anxiety occurred over a period of time." This type of

speculation to support HAC hasbeenrgjectedin Knight v. State, 746 So0.2d 4231 (Fla.

1988) andin other cases. InHartley v. State, 686 So.2d 1316 (Fla. 1996), theevidence
reflected that the murder was carried out quickly. The speculation that the victim
might haverealized that the defendantsintended morethan arobbery whenforcing the
victim to driveto afield, was found insufficient to support HAC. When compared

tothefactsin Wyatt v. State, 641 So.2d 1336 (Fla. 1994), which involved 20 minutes

of abuse, including undressing and raping awife in front of her husband and then
executing the pair as they begged for their lives while instructing the final victim to
listen closely to hear the bullet coming before firing anon-fatal shot to that victim’'s

head, Henyard v. State, 239 (Fla. 1996), where amother was raped and shot in close

proximity of her children who were then killed while they begged for their mother’s

life, and Preston v. State, 607 So.2d 404 (Fla. 1992), where an abducted convenience

store clerk was forced to disrobe and walk at knife point through adark field before

death, it is clear that the kind of prolonged or torturous suffering contemplated by
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Bonifay, supra, Kearse, supra, and Robertson v. State, 611, So.2d 1228 (Fla. 1993),

does not exist in this case.

The final aggravator found by the court was that the crime for which the
defendant wasto be sentenced was committed in acold, cal culated and premeditated
manner. Inorder for thisaggravator to apply, the defendant must have had an " careful

plan," Jacksonv. State, 599 So.2d 103 (Fla. 1992), and the action must have been due

to a lack of passion. Cannady v. State, 620 So.2d 165 (Fla. 1993). Thus, this

aggravator is usually reserved for those murders characterized as "executions or

contract murders." McCray v. State, 416 So.2d 804 (Fla. 1982). InArcher v. State,

673 S0.2d 17 (Fla. 1996), the defendant who hired Bonifay was prosecuted. Archer
provided Bonifay with aplan, including adescription of the store security systemand
the location of the cash box and emergency exit. He advised Bonifay asto what to
say and whento shoot. There, thiscourt found that the murder resulted from acareful
plan or prearranged design beyond a reasonable doubt. The contract murder
proceeded over aperiod of several daysand included an aborted attempt. Certainly,
the facts contained therein draw a distinction between what has been found as cold
and calculated and the instant case.

Thiscourt hasrejected CCPin casesfar stronger thanthiscase. InBarwick v.
State, 660 So.2d 6858 (1995), the defendant saw the victim sunbathing on her patio
early in the day, went home and got a knife, and came back several hours later. He

then raped and killed the victim. There, ashere, the State argued CCP because of the
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fact that the defendant left, came back with a weapon, and returned to commit the
crime. This court rejected CCP, finding that under the facts of that case, the
hei ghtened premeditation required to establish that aggravating circumstancewas not
proven. Inthiscasetherewasextensive expert testimony, accepted by thecourtinits
sentencing order, establishing that the defendant committed thiscrimewhile under the
influence of extrememental or emotional disturbance and whileunableto conformhis
conduct to the requirement of thelaw. The defendant having planned out a scheme
based on a delusion resulting from mental illness cannot rise to the level of CCP.
In its sentencing order, the lower tribunal found extensive mitigating
circumstances, and was reasonably convinced of the proof of numerous mitigating
factors. Those mitigators, set out in detail in the sentencing order of the court, make
clear that not only isthis not a case where the most aggravating circumstances exist,
it also cannot be considered to be a case where the least mitigating circumstances
exist. Proportionality review requiresthat circumstancesbe both the most aggravated

and least mitigated. Almeidav. State, 748 So.2d 922 (Fla. 1999); Terry v. State, 668

S0.2d 954 (Fla. 1996). Thiscourt should undertakeitshistorical task of reserving the
death penalty for those crimeswhich aretruly the most aggravated and | east mitigated.

The death sentence in this case is disproportionate.

S/



POINT 111

THE DEATH SENTENCE VIOLATES APPRENDI
V. NEW JERSEY, 530 U.S. 466, 120 S.Ct. 2348
(2000).

Thisissue involves several related errors which combine to render the death
sentence unconstitutional under the Floridaand United States Constitutions. Apprendi

v. New Jersey, 530 U.S. 466, 120 S.Ct. 2348 (2000), State v. Overfelt, 457 So. 2d

1385 (Fla. 1984). Theseerrorsinclude: (1) Thejury made nofinding of aggravating
circumstances. (2) Thejury made no finding that the aggravating circumstances are
of sufficient weight to call for thedeath penalty. (3) Thefailuretoinstruct thejury that
thisfinding must be beyond a reasonable doubt. (4) Thejury’s recommendation of
death was by a vote of ten to two. (5) The indictment contains no notice of
aggravating circumstances.

Apprendi requiresarethinking of therole of thejury in Florida. The Courtin
Apprendi described its prior holding in Jonesv. United States, 526 U.S. 227 (1999).

The question whether Apprendi had aconstitutional right to haveajury
find such bias on the basis of proof beyond areasonable doubt is starkly
presented.

Our answer to that question was foreshadowed by our opinion in Jones
v. United States, 526 U.S. 227,119 S.Ct. 1215, 143 L .Ed.2d 311 (1999),
construing afederal statute. Wetherenoted that “ under the Due Process
Clause of the Fifth Amendment and the notice and jury trial guarantees
of the Sixth Amendment, any fact (other than prior conviction) that
increases the maximum penalty for a crime must be charged in an

58



indictment, submittedto ajury, and proven beyond areasonabl e doubt.”
Id., at 243, n.6, 119 S.Ct. 1215. TheFourteenth Amendment commands
the same answer in this case involving a state statute.

Thiscaseshowsseveral violationsof Apprendi. Under Apprendi thejury must
find the aggravating circumstances. The aggravating circumstances actually define
which crimes are potential death penalty cases.

With the issue of guilt or innocence disposed of, the jury can then view
the question of penalty asaseparate and distinct issue. Thefact that the
defendant has committed the crime no longer determines automatically
that he must diein the absence of amercy recommendation. They must
consider from the facts presented to them — facts in addition to those
necessary to provethe commission of thecrime—whether thecrimewas
accompani ed by aggravating circumstancessufficient to requiredeath or
whether there were mitigating circumstances which require a lesser
penalty.

State v. Dixon, 283 So. 2d 1, 8 (Fla. 1973).

Itisclear that under Floridalaw the conviction of first degree murder alonedoes
not make a person eligible for the death penalty. It is only upon proving aggravating
circumstances that the defendant becomes eligible for the death penalty.

Theideathat thejury must find aggravating circumstancesisfurther supported
by theanalysisin Apprendi. First, the proof of the aggravating circumstancesisoften
“hotly disputed” as was the biasissue in Apprendi. 120 S.Ct. at 2354-5. Secondly,
at least one of the aggravators at issue here; “The crime was committed in a cold,
calculated, and premeditated manner” directly relatesto the defendant’ sintent during

the offense. The Court in Apprendi heavily relied on this aspect.
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The text of the statue requires the fact finder to determine whether the
defendant possessed, at the time he committed the act, a “purpose to
intimidate” on account of, inter alia, race. By itsvery terms, this statue
mandates an examination of the defendant’s state of mind — a concept
known well to the criminal law as the defendant’s mens rea.... It is
precisely a particular mens rea that the hate crime enhancement statue
seekstotarget. Thedefendant’ sintentin committing acrimeisperhaps
ascloseasone might hopeto cometo acorecriminal offense”element.”

120 S.Ct. at 2364 (footnote omitted).

Third, it must be noted that three out of four aggravators at issue here directly
relate to the offense itself. (1) CCP; (2) HAC; (3) During an enumerated felony
(burglary). TheCourt relied onthisfactor in Apprendi inexplaining why theexception
it had previously approved in Almendarez-Torres v. United States, 523 U.S. 224

(1998) should not be extended.

New Jersey’s reliance on Almendarez-Torres is aso unavailing. The
reasons supporting an exception from the general rule for the statute
construed in that case do not apply to the New Jersey statute. Whereas
recidivism “does not relate to the commission of the offense” itself, 523
U.S. at 230, 244, 118 S.Ct. 1219, New Jersey’ s biased purposeinquire
goes precisely to what happened in the “commission of the offense.”
Moreover, thereis avast difference between accepting the validity of a
prior judgment of conviction entered in a proceeding in which the
defendant had the right to a jury trial and the right to require the
prosecutor to prove guilty beyond areasonable doubt, and allowing the
judge to find the required fact under a lesser standard of proof.

120 S.Ct. 2366. Here, only the prior violent felony aggravator could conceivably fit
inthisexception. It should benoted that A pprendi specifically notesthat Almendarez-

Torresmay have beenincorrectly decided. 1d. at 2362. In the concurring opinion of
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Justice Thomas, he specifically statesthat Almendarez-Torreswasincorrectly decided.

Id. at 2378-80.
Thedifference betweenthetwo potentia penalties, death and lifeimprisonment,
Is of the greatest magnitude.

The penalty of death is qualitatively different from a sentence of
imprisonment, however long. Death, initsfinality, differsmorefromlife
imprisonment than a100-year prisontermdiffersfromoneof only ayear
or two. Because of that qualitative difference, thereisa corresponding
differenceintheneedfor reliability inthe determination that deathisthe
appropriate punishment in a specific case.

Woodsonv. North Carolina, 428 U.S. 280, 305 (1976). TheCourtin Apprendi relied
on the potentia difference in finding constitutional significance to the increase.

Theconstitutional question, ... iswhether the 12-year sentenceimposed
on count 18 was permissible, given that it was above the 10-year
maximum for the offense charged in that count. Thefinding islegally
significant becauseitincreased—indeed, it doubled —themaximum range
within which the judge could exercise his discretion, converting what
otherwisewasamaximum 10-year sentenceon that count into aminimum
sentence.

120 S.Ct. At 2354.

An additional constitutional error is that the jury made no finding that the
aggravatorsweresufficiently weighty to call for thedeath penalty. Floridalaw requires
not only the presence of aggravators, but that they are sufficiently weighty to warrant

the death penalty. State v. Dixon, 283 So. 2d 1, 8 (Fla. 1973). There was no jury
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finding that the aggravating circumstancesare sufficiently weighty to call for thedeath
penalty.
Apprendi wasalsoviolated inthat thejury wasnot instructed that it had tofind,

beyond a reasonable doubt, that the aggravating circumstances must be sufficiently

weighty to call for the death penalty or that it must find, beyond a reasonable doubt,

that the aggravating circumstances outwei gh the mitigating circumstances. Astothe
first aspect the jury wastold:

It is your duty to follow the law that will now be given to you by the
Court and render to the Court an advisory sentence based upon your
determination asto whether sufficient aggravating circumstancesexist to
justify the imposition of the death penalty and whether sufficient
mitigating circumstancesexist to outwel gh any aggravating circumstances
found to exist. (LXIV, 6883).

The jury was given no guidance as to by what standard it would have to find the
aggravators sufficiently weighty to call for the death penalty.

Thejury wasalso given no guidance asto by what standard it would determine
whether aggravating circumstances outweigh mitigating circumstances.

If youfind theaggravating circumstancesdo not justify the death penalty,
your advisory sentence should be one of life imprisonment with a
minimum term of 25 years before possibility of parole.

Should you find sufficient aggravating circumstances do exist, you will
—itwill then beyour duty to determinewhether mitigating circumstances
exist that outweigh the aggravating circumstances. (LX1V, 6886-7).

Not only doesthisinstruction fail totell thejury that it must find beyond areasonable

doubt that aggravating circumstances must outweigh mitigating circumstances, it

62



affirmatively tells them that mitigating circumstances must outweigh aggravating
circumstances. ThisviolatesApprendi’ srequirement that any fact whichincreasesthe
punishment, with the possible exception of recidivism, must be proven beyond a
reasonabl e doubt.

An additional violation of Apprendi isthefact that thejury’ sverdict in support

of death was by avote of ten to two. In Johnson v. Louisiana, 406 U.S. 356 (1972),

the Court upheld asystem whereby verdictsin seriousfeloniesmust beby at least nine
votes out of twelve and verdictsin capital cases must be unanimous. In Apodacav.
Oregon, 406 U.S. 404 (1972), the Court upheld verdicts of 10-2 and 11-1 in non-

capital felonies. InBurchv. Louisiana, 441 U.S. 130(1979), the Court held that asix

person jury must be unanimous. The Court took pains to note that Apodaca was a
non-capital case. 441 U.S. at 136. The U.S. Supreme Court has not specifically
reached the issue of whether a unanimous verdict is required in a capital case.
However, in light of the above-cited cases, the ten to two verdict violates the Federal
Constitution after Apprendi.

The Florida courts have held that unanimity is required in a capital case.

Williamsv. State, 438 So. 2d 781, 784 (Fla. 1983); Jonesv. State, 92 So. 2d 261 (Fla.
1956); Brownyv. State, 661 So. 2d 309 (Fla. 1¥ DCA 1995); Flanning v. State, 597 So.

2d 864 (Fla. 39 DCA 1992). Theten to two verdict isin violation of thisrule.
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The indictment in this case is also defective pursuant to Apprendi. The
Indictment contai nsno mention of any aggravating factorsor of any allegation that the
aggravating factors are sufficiently weighty to call for the death penalty. (11, 13).

The reasoning of Apprendi is consistent with decisions of the Florida courts.

In State v. Overfelt, 457 So. 2d 1385 (Fla. 1984), this Court stated:

The district court held, and we agree, “that before a trial court may
enhance a defendant’s sentence or apply the mandatory minimum
sentence for use of a firearm, the jury must make a finding that the
defendant committed thecrimewhileusing afirearm either by finding him
guilty of a crime which involves afirearm or by answering a specific
guestion of aspecial verdict formsoindicating.” 434 So. 2d at 948. See
asoHoughv. State, 448 So. 2d 628 (Fla. 5" DCA 1984); Smith v. State,
445 So. 2d 1050 (Fla. 12 DCA 1984); Streeter v. State, 416 So. 2d 1203
(Fla. 3d DCA 1982); Bdll v. State, 394 So. 2d 570 (Fla. 5" DCA 1981).
But see Tindall v. State, 443 So.2d 362 (Fla. 5" DCA 1983). The
guestion of whether an accused actually possessed a firearm while
committing afelony is a factual matter properly decided by the jury.
Although a trial judge may make certain findings on matters not
associated with the criminal episodewhen rendering asentence, itisthe
jury’ sfunction to be the finder of fact with regard to matters concerning
the criminal episode. To allow ajudgeto find that an accused actually
possessed a firearm when committing a felony in order to apply
enhancement or mandatory sentencing provisions of section 775.087
would be an invasion of the jury’ s historical function and could lead to
amiscarriage of justice in cases such as this where the defendant was
charged with but not convicted of acrime involving afirearm.

457 So. 2d at 1387. TheDistrict Courtsof Appeal have consistently held that athree
year mandatory minimum cannot beimposed unlessthe useof afirearmisallegedin

theindictment. Peck v. State, 425 So. 2d 664 (Fla. 2™ DCA 1983); Gibbs v. State,

623 So. 2d 551 (Fla. 4" DCA 1993); Bryant v. State, 744 So. 2d 1225 (Fla. 4" DCA

64



1999). The requirements of Apprendi must apply to the penalty phase of a capita
case under the Floridaand Federal Constitutions. The defendant’ s sentence must be

reduced to life imprisonment or the case must be remanded in light of Apprendi.
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POINT 1V

THE FELONY MURDER AGGRAVATING
CIRCUMSTANCE (FELORIDA STATUTES

921.141(5)(d)) 1S UNCONSTITUTIONAL ON ITS
FACE AND ASAPPLIED.

Thefelony-murder aggravating circumstance (Florida Statute 921.141(5)(d))
violates the Florida and United States Constitutions. Its use renders the defendant’s
death sentence unconstitutional pursuant to Articlel, Sections 2, 9, 16 and 17 of the
Florida Constitution and the Fifth, Sixth, Eighth and Fourteenth Amendmentsto the
United States Constitution.

The defendant filed amotion to declare this aggravator unconstitutional (XX,
3849-3855). Thejury wasinstructed onthisaggravator and thetrial judgefounditto
be established. (LX1V, 6883-5, 4654).

Aggravating circumstance (5)(d) states:

The capital felony was committed while the defendant was engaged, or
was an accomplice, in the commission of, or an attempt to commit, or
flight after committing or attempting to commit, any robbery, sexual
battery, arson, burglary, kidnapping, or aircraft piracy or the unlawful
throwing, placing, or discharging of a destructive device or bomb.

Fla Stat. 921.141.

All of thefelonieslisted asaggravatorsare al so felonieswhich constitutefelony

murder in the first degree murder statute. Ha. Stat. 784.04(1)(2)2.
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Under the Eighth and Fourteenth Amendments an aggravating circumstance
must comply withtwo requirementsbeforeitisconstitutional. (1) It“must genuinely

narrow theclassof personseligiblefor thedeath penalty.” Zantv. Stephens, 456 U.S.

410 (1982). (2) It “must reasonably justify theimposition of amore severe sentence
compared to others found guilty of murder.” Zant, supra.

Thefelony murder aggravator fulfillsneither of thesefunctions. It performsno
narrowing function. Every person convicted of felony-murder qualifies for this
aggravator. It also provides no reasonable method to justify the death penalty in
comparison to other persons convicted of first degree murder. All personsconvicted
of felony murder start off with this aggravator, even if they were not the actual killer
or if there was no intent to kill.

Three different state supreme courts have held this aggravator to be improper

under state law, their state constitution, and/or the federal constitution. State v.

Cherry, 298 N.C. 86, 257 S.E.2d 551 (1979); Engberg v. Meyer, 820 P.2d 70, 87-92
(Wyo. 1991); Statev. Middlebrooks, 840 SW.2d 317, 341-347 (Tenn. 1992). This

Court should declare this aggravator unconstitutional.
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CONCLUSION

For the reasons stated herein, Defendant respectfully requests this Honorable

Court vacate the judgment of conviction and sentence of death.

Respectfully submitted,

MICHAEL DUBINER, ESQ.

MARK WILENSKY, ESQ.

DUBINER & WILENSKY, P.A.
Northbridge Centre, Suite 325
515 North Flagler Drive

West Palm Beach, FL 33401
Telephone (561) 655-0150
Facsimile (561) 833-4939
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