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STATEMENT OF THE CASE AND OF THE FACTS

The Acadeny accepts the version of the Statenment of the
Case and of the Facts set forth by the Petitioner Haber, being
the party whose position the Acadeny supports in this Am cus

Brief.

SUMVARY OF THE ARGUMENT

Arule of lawwhich permts Party A's attorney's fees to
be i nmposed in part or in whol e upon counsel for Party B as a
puni shment for the positiontakeninlitigationby Party B, or
as puni shnent for the fact of litigating at all?® (rather than
settling the case), would inappropriatelyinterferewiththe
attorney-client relationship between Party B and his or her
attorney. Such a rule would dimnish the willingness of
counsel to take on difficult cases, thereby restricting the

availability of counsel tolitigants. Such a rule would do

1 This brief does not address the situation of an
attorney’s liability of fees for contenpt.
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violence to the attorney-client privilege, by providing
I ncentivetoattorneys to divul ge confidential conmuni cati ons
bet ween t hensel ves and their clients. Therisk of liability
for fees woul d i npair the effectiveness of those counsel who
did risk taking on tough cases, by providing reasons for them
not tolearnfromtheir clients all of the facts which may be
material. The Acadeny of Florida Trial Lawers ("AFTL")

submts that such a rule would violate litigant's federal

constitutional right to due process of law, and m ght well

violate their right of access tothe courts under the Florida
Constitution.

To inpose liability upon a litigant’s attorney for the
opponent’s attorney’'s fees as a result of unnecessary
litigation andrefusal of asettlenent offer woul dinpair the
non-prevailing party sright toretaincounsel incivil cases.
Such a ri ght has been recogni zed under the Fifth Amendnent to
the United States Constitution and should be found to exi st
under the access-to-courts provision of the Florida

Constitution. Aconstitutional violationresults fromtherule



whi ch woul d permt an attorney to m nim ze his or her exposure
by di vul gi ng comruni cations with the client. An additional
constitutional violationresults fromthe chilling affect that
such a rule would have on attorneys’ wllingness to accept
difficult cases.

Lawyers who canreducetheir liability for attorney’ s fees
by di vul gi ng matters ot herw se protected by the attorney-client
privilege are pl aced i n a hopel ess conflict of interest by such
arule. Aconstitutional violationwouldbe presented by such
a conflict, and by the chilling effect on comuni cati ons
between attorney and client during the course of the
representation which sucharulewuldleadto. Lawers wll
not ask all the right questions if know edge of certainfacts
wi ||l expose themto liability of a greater percentage of the
fees, and | awers who are |ess prepared because of their
situationw |l not fully nmeet theclient’s need for effective
counsel

Further, attorneys will be reluctant to take difficult

cases if they are exposed to therisk of liability for fees.



The unavail ability of retai ned counsel incertaincivil cases
will constitute adenial of litigants’ constitutional right to
counsel .
ARGUMENT
THE DECI SI ONS BELOW

UNCONSTI TUTI ONALLY | MPAI R LI TI GANTS’
RIGHT TO RETAIN COUNSEL IN G VIL CASES

The way in which litigants’ due process and access-to-
courts rights would be violated by sucharuleisthat therule
wouldinterferewithlitigants' right toretained counsel in
civil cases. Although “[t]here is a paucity of authority
dealingwith the exi stence of aright to[retained] counsel in

civil cases,” because the rule is so well-established and
unquestionable, “the Suprenme Court has indicated in its
crimnal decisions that theright toretain counsel in civil
litigationisinplicit inthe concept of Fifth Arendnent due
process.” Potashnick v. Port City Constr. Co., 609 F.2d
1101, 1117 (5" Cir. 1980). One author has written that there
I s no express federal constitutional provisionrecognizingthe

right toretaincounsel incivil cases, because that practice
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al ready was wel | -establishedinthe British system “Because
Engl i sh practice had recognized the right to retain civil
counsel, therewas noneedtoreaffirmthe prerogative.” Note,
The Right to Counsel in GCvil Litigation, 66 ColumL. Rev.
1322, 1327 (1966).

The AFTL submits that therelikewseisaright toretain
counsel incivil caseswithinthe Florida Constitution’s right
of access to courts under Article 1, Section 21. For the
courts to be truly “open to every person for redress of any
injury,” withinthe neani ng of that constitutional provision,
litigants need to enjoy theright toretain counsel to assi st
themin civil proceedings. Were such aright is denied, the
affected litigant has no effective access to courts and cannot
enjoy the benefits of Florida s access provisions.

A rule of |law which woul d expose one’s counsel to the
opposi ng party’s attorney’s fees based upon the litigant’s
prosecution of the action and failure to accept a settl enent

woul d drive a wedge between attorney and client, discourage

attorneys fromtaking on difficult cases to begin with, and



reward attorneys for divul ging confidential attorney-client
matters. The effect of such a rule woul d be to unacceptably
interfere wwth litigants’ right to retain counsel in civil
cases.

For one thing, it isdifficult to envision arule of |aw
i nposing liability uponretained counsel which didnot tail or
t he apportionnent of the award to counsel in sone manner
commensurate with counsel’s participation in unnecessary
litigation and the decision to refuse reasonabl e settl enent
of fers.

For exanpl e, under 857.105(1), Fla. Stat., the court nay
di scharge an attorney fromhis or her obligation to pay half
of the prevailingparty sfeefor frivolouslitigation, where
“the losing party’s attorney . . . acted in good faith, based
on the representations of hisclient.” (Enphasis added). In
ot her words, if the attorney takes the stand and testifies as
to what he or she was told by his client prior to the
conmencenent of litigation, the attorney may exoner at e hi nsel f

or herself and shift the entire burden for fees onto the



client. The sane idea of an attorney limting his or her
liability by blamngtheclient for litigation conduct no doubt
woul d be part and parcel of the rul e whi ch woul d be recogni zed
in this case, if it is.

Al t hough the order of the trial court whichledto this
proceedi ng di d not expressly state that the apporti onnent of
fees woul d be any different if the attorney or theclient were
foundto be nore cul pable, it isinplicit inthe order that the
apportionnment of half the feesto the attorney and client was
theresult of thetrial court’sinability to otherw se make an
apportionnment. Paragraph| of the order states: “The court is
unaware as to whet her Respondent or Respondent’s counsel,
Denni s Haber, or they jointly[,] caused this sensel ess and bad
faithlitigation. Thereis no way for the court to make such
adetermnationat thistinme.” Inother words, if there were
such a way, the award m ght well have been different.

The Third District inthe deci sion under reviewrecogni zed
that the inposition of liability upon an attorney for his

opponent’s fees wll necessarily lead to disclosure of



attorney-client communi cations. The Third District affirns the
order awardi ng fees, in part because “[t] here was no suggesti on
inthetrial court that the husband’ s counsel was m sl ed i n any
way by the husband.” Diaz v. D az, 727 So. 2d 954, 958 ( Fl a.
1999). |If there had been evidence that counsel was m sl ed
(whi ch woul d requi re evi dence of confidential communications),
the attorney’'s liability would be |essened. That is a
conflict.

The rul e of | aw which penalizes counsel for litigating
aggr essi vel y and whi ch recogni zes t he possi bility of decreased
liability for fees by shiftingresponsibility toone’s client
necessarily i nposes aconflict of interest between attorney and
client and requires the attorney to suffer financially or to
di vul ge confidential attorney-client comunications. A
corollary of that is that such a rule would inhibit open
communi cati ons between attorney and client inthe prelimnary
stages of the relationship, preventing full and frank
di scl osure of all relevant information about the case.

An attorney mght well refrain from asking certain



guestions and obtain | ess than a conpl et e pi cture of the case,
i f he or she t hought t hat know ng nor e about t he case woul d put
hi mor her in a positionof nore culpability whenit came tine
to award fees against that side. That inhibition of
comruni cati on between attorney and client is a violation of
one’s right to retain civil counsel.

The Potashnick case, supra, involved a trial judge's
ruling permtting alitigant fromconsulting fully with his
attorney during breaks and recesses in the litigant’s
testinmony. The Fifth Crcuit held that sucharulelimting
communi cati on between counsel and client inpinged upon the
litigant’ s due process right to retain counsel. 609 F. 2d at
1118. Arulelimting pretrial communi cati on between attorney
and client is noless offensive to the constitutional right
than a rule limting conmunication during trial.

In addition to denying litigants their constitutional
right toretai n counsel by suppressi ng conmuni cati on bet ween
attorney and client and by creating a conflict of interest

bet ween counsel and client, the rul e of | awwhi ch woul d i npose



liability for the opponent’s fees upon the attorney wll
di ssuade counsel from accepting cases in the first place.

Such a rul e woul d harmlitigants nost in the cases which
al ready involve the nost difficulty in retaining conpetent
counsel : thedifficult cases. Attorneys already are rel uct ant
to take on cases whi ch require themto buck trends, to nake new
| aw, to chal | enge established ideals, or to do alot of work
for little prospect of reward. If such cases carriedw ththem
t he addi ti onal burden of exposing the attorneystoliability
for the opposing party’s fees, then al ready-rel uctant counsel
woul d be absol utely unwi | ling totake on such cases. That rule
woul d deny litigants their Fi fth Amrendnent and access-to-courts
rights to counsel, wholly apart from the constitutional
violation which results from the interference wth
comruni cati ons between attorney and client.

The AFTL submts that the right of civil litigants to
retain counsel is nore inportant aright than the prevailing
party’s “right” tocollect part of their fees for unnecessary

litigationfromthe attorney for the non-prevailingparty, if
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that should be recognized as a right at all. Were a
prevailing partyisentitledto fees fromthe non-prevailing
party because of unnecessary litigation, the question of
counsel’s liability for some or all of those fees is at npst
a question of the collectibility of the award, not a
substantive right torecover of the prevailing party. Arule
whi ch sinply increases the collectibility of an award is far
| ess inportant than a rule which permits litigants to find
attorneys in difficult cases and pronotes full and frank
exchange of information and ideas between them before and
during the lawsuit. Theright to counsel istooinportant to
i mpair in the way which the rulings bel ow woul d do.

CONCLUSI ON

The rul e of | aw recogni zed i n the opinion under review
woul d have the effect of denyinglitigants’ Fifth Arendnent due
process right to retain counsel and their right under the
Fl orida Constitutionto accesstothecourts. Therefore, the
Third District’s decision should be guashed.

Respectful ly submtted,

11



LAWVERS
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