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INTRODUCTION
TheThird District opinion from which appeal istaken, case no. 97-334, reported

at Diazv. Diaz, 727 So. 2d 954 (Fla. 3d DCA 1999), dealt with apost-judgment award

of attorneys fees. Therewasalso an appeal from thefinal judgment of dissolution
of marriage, Third District case no. 96-515, affirmed without opinion. The Third
District consolidated the records in its two cases, so that for case no. 97-334, the
partiesordered only post-judgment pleadingsand threetranscriptsof post-judgment
proceedings dated March 14, 1996; May 23, 1996; and December 10, 1996.
Referencesto pleadingsintheappellaterecord will includethetwo Third Digtrict case
numbers so that these documents can be readily |ocated. References to transcripts
will includethe dates of thetranscriptsand page numbers. Any transcriptsdated prior
to March, 1996, will befound in the record from case no. 96-515. The partieswill
generaly be referred to by name, or by their status in the original trial court
proceedings.e., as“husband,” “wife,” “husband’s counsel,” and so on.

There are two petitioners, Diosdado C. Diaz and Dennis Haber, Esqg., who
were, respectively, the husband and one of the husband’ sattorneysinthetrial court.
The respondents are Rina Cohan Diaz (former wife) and her counsel Leinoff and

Silvers, P.A. Both DennisHaber, P.A. and Leinoff and Silvers, P.A. havewithdrawn



ascounsel for their respectiveclients; al partiesnow have separate representation.
i
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IX
STATEMENT OF THE CASE AND FACTS
This case, of vital importance to the Bar and the public of this State, asks this
Court to settleaconflict among the District Courtsof Appeal astowhether aFlorida

trial court has “inherent power” to impose sanctions upon alitigant’s counsel for



conduct whichisnot prohibited by any ruleor statute, andisnot contemptuous. If any
such power isrecognized in Florida, this Court must then delineateitslimitations—
what type of conduct could justify the exercise of such extraordinary power, what
procedural safeguards must be afforded to the attorney, and how can the attorney-
client relationship beprotected? The Third District affirmed atrial court’ sorder in
thisdivorce case, directly assessing $40,000 of the wife’ s attorney fees against the
husband and hiscounsel, jointly and severally, for failing to settlethe proceeding at an
earlier stage. Therewas no evidentiary hearing as to the specific issue of whether
the attorney acted in “bad faith.” There was no specific finding of “bad faith” by
counsel, nor of any improper conduct by the husband except for hismere prosecution
of the action.

Asrecited inthefinal order dissolving the marriage [R 96-515, pp. 431-444], the
husband and wife, during an eleven-year marriagewith onechild, maintained entirely
separatefinances. Thewife, anattorney, voluntarily left her employment[1d., at 431-
32]. Thewife had atrust consisting of stock in her father’ s closely-held businesses,
which generatedincomefromdividendsand distributions. Thus, thewifedid not have
to work in order to enjoy avery comfortable lifestyle, 1d.

Thehusband stipulated that thewife's trust assetswerenon-marital, but attempted



throughout thelitigation to ascertain her net worth, theamount of income generated
from the trust, whether any potential income from the stock had been withheld,
whether any assetshad beeninvestedin such away that their appreciation could have
become marital property, and whether any income had | ost its separate character by
becoming commingled with marital funds. Thewifenever fully disclosed her assets
andincome. Shewrotelargechecksfor "cash," and had no recei pts showing whether
the money was spent onjoint itemsor personal luxuries [Tr 7/28/95, pp. 224-25)].
Her original financial affidavit washighly inaccurate, and an amended onewasfiled
only at thechild support hearing [R 96-515, pp. 49-55, 71-67]. She could not explain
why, in the prior year, the sum of $240,000 had flowed into her bank account [Tr
3/14/96, p. 19-20]. Thetria court denied the husband's multiple attempts to get
income information directly from the trust or the father's businesses.

The husband, although his own income had not diminished during the marriage,
sought someform of alimony based upontheparties establishedlifestyle[Tr 7/28/95,
p.219; Tr 8/31/95, p. 282; Tr 9/1/95, p. 583]. Thepartieshad ahomewith expensive
china and crystal and original art; they took trips out of the country, and enjoyed
diningout [Tr 7/28/95, pp. 40-41, 47-48, 125-26, 214-15]. Thewifeadmitted that she

had paid most household bills[Tr 7/28/95, p. 113]. Based onevidenceof lifestyle, the



husband requested a lump-sum payment to help him purchase a residence [Tr
7/28/95, pp. 22-24]. Even the wife's expert accountant was retained to testify
regarding lifestyle[Tr 8/31/95, p. 291], deemed arelevant issue by both parties. It
wasultimately shownthat thewifewasdeeply indebted on credit cards[Tr 8/31/95,
p. 276], so that her prosperity wasartificial. Thelarge monthly payments she made
wereinterest on "maxed out” accounts [Tr 8/31/95, p. 273]. However, these facts
didnot comeout until lateinthecase[Tr 3/14/96, p. 20]. Ultimately, thecourt denied
alimony to the husband [R 96-515, p. 437].

Thecourt did, however, recognizethat thewife should not receive one-half of the
husband's employment benefits. "Had the wife not received what amounted to an
annuity she, too, would have been working and earning abenefit and/or pensionwhich
could have been offset agai nst the husband's pension benefits,” I1d., p. 439. Thus, the
judge awarded thewife only 25% of such benefits, whichwasthe basis of thewife's
unsuccessful appeal. The court also awarded $600 per month child support, and
medical benefits for the child, 1d..at 441-43.

Subsequently, on March 14, 1996, thetria court held a hearing on both parties
requestsfor feesand costs, at which each party presented itslegal bills. Thewife's

counsel asserted entitlement to fees pursuant to sections61.16 and 57.105, Florida



Statutes. Both legal argument and testimony was presented on the issues framed.
Thewifeasserted that before commencing litigation, she had offered to stipulateto
adivorcedecreewithout asking for any of the husband's benefits, and she sought only
$50 per week inchild support. Thisoffer, and later offerswith different terms, were
rejected [Tr 3/14/96, p. 9]. The wife asserted that refusal to settle constituted
vindictiveness [Tr 3/14/96, p. 10] .

The husband, however, testified that the original offer wasmailed to him just as
thewifeleft thecountry, accompanied by nofinancia disclosure. When thedivorce
commenced, hedid not know what thewife earned or what she spent, except that she
spent "alot." After suit was filed in November of 1994, the husband sought the
assistance of attorney DennisHaber. Obviously, therefore, Haber had no input into
thergection of theoriginal offer. Thehusband told hisattorney that hehad"noidea’
what the wife'sfinancial position was[Tr 3/14/96, pp. 89-91]. Thewife's counsel
accused attorney Haber of needlessly trying a meritless case-- but oddly enough,
asserted that the husband's co-counsel Charlotte Karlan, afamily law specialist who
conducted theentiretrial [ See Transcriptsof 7/28/95, 8/31/95, 9/1/95, 12/26/95] was
not blameworthy because "she camein late" [Tr 3/14/96, p. 12].

The wife's counsel even accused the husband of deliberately engineering the



recusal of aprior judge, thereby delaying the proceedings, by hiring aparticular expert
who had previously beeninvolvedinacasewith that judge[ Tr 3/14/96, pp. 10, 46].
However, the successor judge made no finding of misconduct as to this recusal.
Rather, the judge repeatedly opined that the wife's original offer should have been
accepted, sincethe husband's pension would beat risk if helitigated [ Tr 3/14/96, p.
21]. Attorney Haber responded that it was impossible to achieve afair settlement
without having completedisclosure[Tr 3/14/96, pp. 26, 29]. Whenthewifemadea
second, lessadvantageouspretrial offer, thefull picturewasstill not known, although
some discovery had been done[ld., p. 47]. Thewife's counsel admitted that there
were many matters his client professed not to know at her deposition, and that her
first financial affidavit wasinaccurate[ Tr 3/14/96, pp. 60-62]. Thesecond offer was
less than a month after this unsatisfactory and uninformative deposition [1d.]
Attorney Karlan, trial counsel for the husband, testified that good-faith settlement
discussionscontinued during the proceedings, but theoriginal offer fromthewifewas
nolonger “onthetable,” [Tr 12/10/97, p. 72]. She, too, stated that although thewife's
stock wasnot amarital asset, it had to be valued so that thefinancial issuescould be
addressed. Without knowing debtsand current income, it wasimpossibleto determine

whether alimony would be payable[Tr 3/14/96, pp. 104-111]. By thetime



Haber himself begantestifying at theinitial feeshearing, thejudge had already made
up her mind. Instead of allowing himtotestify uninterrupted asthewife'scounsel had
done, thejudge peppered Haber with hostile questionssuch as, "What on earth gave
you anindicationthat thisman could beentitled to alimony evenif shehad anincome
of $200,000 ayear?" [Tr 3/14/96, pp. 117-18], "How much moredid you know when
you went to trial?* and "Did you ever figure out what your client had at risk?" Id.,
p.118. The fees hearing concluded with the judge stating, "1'm going to award the
wife some attorney's fees...I'm considering awarding a part of these fees against
counsel becausel think thislitigation wastotally uncalled for and totally unnecessary,
and | don't know who exactly wasresponsiblefor carryingit ontothisextreme...| am
just utterly appalled and very upset at what hashappenedinthislitigation... itiswhat
gives lawyers a bad name..." [Id., pp. 156-57]. Haber answered, “As much as |
would liketorespond toyour position, | am constrained by attorney/client privilegein
not doing so,” [Id., p. 158].

On May 23, 1996, another hearing was held at which only attorney Karlan
appeared for thehusband. Thepartiesdiscussed a modificationof thefinal order [Tr
5/23/96, pp. 1-7]. The wife's counsel also inquired whether there had been a

determination onthefeesamount in accordancewith theoral ruling at theend of the



Marchhearing[ld., pp. 3,8]. Thejudgestated, “ The problemthat | hadin coming up
withthefigureis| don't know who was responsiblefor thislitigation in the sense
don't know whether the husband got bad advise [sic] or whether the husband got
advise[sc] anddidn'twant tofollow it," Id., p. 10. Shethen stated that $40,000 would
be afair amount to assess, out of a gross amount of roughly $67,000 in fees and
$6,000in costsclaimed by thewife[ld., at 10-11]. Shecontinued, "I'mgoingto make
it ajoint and several responsibility of the husband'sand... Mr. Haber. Thereasonis
that | can't doiit other thanthat, and I am not entitled to the nature of therelationship
between the two. | don't know what passed between them | don't know how they
madethisdecisionto proceed. | know that Mr. Haber hasgot to assume someof the
responsibility becauseit isso obviousto methat thisisacasethat never should have
been," 1d., at 13. Thereafter, at the request of the wife's counsel, the court made a
finding that the casehad beenlitigated in"bad faith,” but without deciding whether the
husband or the attorney was culpable, 1d., at 22-23. Haber had not been placed on
noticethat the Court wasabout to makethisfinding and had no opportunity to address
it before the oral ruling.

When he learned that fees had been assessed against him personally, without

proper notice to him and without his presence, attorney Haber promptly moved for



rehearing. At thistime, an order drafted by the wife' s counsel had been presented
tothe Court but not executed. On December 10, 1996, Haber appeared, represented
by hisown separate counsel . Because of the conflict created by the court'sruling, the
husband wasrepresented by attorney Karlan. Only legal argument was presented at
the December hearing, for two reasons—time constraints, and concerns about
attorney-client privilege[Tr 12/10/96, pp. 88, 75-91]. The Court accepted alimited
proffer by Haber that hisclient had already testified or would testify that when these
early offers were made, he knew almost nothing about his wife's finances [Tr
12/10/96, pp. 39-40], but Haber felt unableto proffer anything el sewithout violating
hisduty to hisclient. At the outset, the judge stated, "I was disturbed with the way
thiscasewastried...| couldn't figure out why this case took as much time or money
or why it was so alegedly complicated,” [Id., p. 3]. Because thefirst offer by the
wifewas very advantageous, the judge opined, "there is no way that anyone with a
knowledge of family law could not have figured out that he couldn't do better
accepting thesettlement,” [1d., p. 4]. Shecontinued, "1 don't know whoisresponsible.
| don't know if it was the lawyer. | don't know if it was the client. | don't know
whether the lawyer had aresponsibility under Sanchez versus Sanchez to comeand

say to hisclient, 'No, | am not going to take this position because | don't think it is



warrantedinthelaw...'" [Id., p. 6]. Thecourt remarked that the husband'sclaimfor
alimony was"along shot," wheress, if helitigated, thewifewould haveaclamtothe
husband's substantial pension that would likely be much greater than any possible
alimony[1d., p. 8]. (Ultimately, thewifewasawarded only 25% of the pension, and
did not succeed in her appeal from that order.)

Attorney Haber'scounsel explained, once again, that the husband and hisoriginal
counsel initially had no idea of the extent of the wife'sincome or assets, nor their
form; and further, that the wife was not forthcoming in discovery [1d., p. 9]. The
husband's counsel, Ms. Karlan, explained that lump sum alimony was appropriate
because of thedisparity intheability of thetwo partiestokeep upthemarital lifestyle,
and that after some discovery was finally obtained, the husband asked for only
$25,000 [1d., pp. 23-24]. The judge responded, "I am looking at thisin a global
situation. | amlooking at it asalawyer who evaluatesit. | amlooking...throughthe
eyesof somebody who practicesalong time. And one of the questionsthat...l have
to deal withiswhen you think you know and you're offered areasonabl e settlement,
do you put it on the line for what you might find out.” [1d., p. 30].

Haber's counsel explained that pursuant to Fla. Stat. sec. 57.105, the judge would

have to find a complete absence of justiciableissuesin order to award fees against

10



an attorney. Even then, the fees assessed could not be joint and several, but at most
could be50/50 against attorney and client [1d., pp. 32-35]. Thejudgeagreedthat "No
divorceaction could ever bea57.105 becausethereisalwaysajudiciable[sic] issue
...Onitsfaceitistotally not frivolous... that istheway Chapter 61 works..." [1d., pp.
36, 50]. "I redizethisisn'ta57.105 case," 1d., p. 52. Haber'scounsdl further argued
that thereisnoright to feesfor rgjection of a"reasonable” settlement offer, and that
section 61.16 contains no provision for an award against counsel.

For thefirst time, thetrial judge explained that her rationalefor awarding feeswas
based upon theinherent power of thecourt [1d., p. 32], and repeated that the liability
should bejoint and several because she did not know whom to blame, even though
such aruling meant that Haber and his (now former) client were thereby placed in
such conflict that Haber was obliged to withdraw. Haber's counsel protested that
it would beimproper "totry to assessthemotivesof counsel or havecounsel andtheir
clientstestifying after the case is over why they did what they did. It strikes at the
heart of alitigant's right to vigorous representation,” 1d., p. 84.

The judge and the parties extensively discussed how they could have this
“inherent power” award reviewed on appeal , without committing aninvasion of the

attorney-client privilegethat would proveimproper intheevent of areversal. If only
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entitlement were determined and no final judgment entered, the order would not be
reviewable. Haber’s counsel explained, “Due to our quandary of attorney/client
privilege problems, wecan't present testimony ontheissueunlessthereisacomplete
waiver plusalimitation that opposing counsel cannot useit for any other purposes...”
1d., pp. 86-87. Thejudge considered entering an order |eaving the apportionment to
bedeterminedinthefuture, but feared that it would not constituteafinal reviewable
order, 1d., pp. 88-89. Haber’scounsel asked, “ Canwereserveour right if the DCA
determinesthat the Court haspower to do that to present the testimony astowho did
what?’ The Court replied, “Yes,” [1d., p. 87], and suggested asking the appellate
Court to remand the matter for allocation (Id., p. 91). Ultimately, the trial judge
entered an order [R 97-334, pp. 20-23] awarding $40,000infees, plusinterest, to be
paid to thewife'scounsel jointly and severally by the husband and attorney Haber.
Theorder, essentially unchanged from the onedrafted by thewife’ scounsel priorto
this last hearing, recites the terms of the wife's original offer and states that the
husband's alimony claim was "dwarfed by the litigation expenses incurred by the
parties,” had "no basisin law," and "bordered on a57.105 action.” It findsthat the
Respondent acted in bad faith, but explains, "The court is unaware as to whether

Respondent or Respondent's counsel, Dennis Haber, or they jointly caused this
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senseless and bad faith litigation. There is no way for the Court to make such a
determination at thistime," Id.

In addition to supporting hisformer client’ sargument that no fees could be
awarded for a perceived failure to accept a reasonable settlement, attorney Haber
contended on appeal that there was no authority whatsoever for an assessment
against counsel under these circumstances and, further, that he had been unable to
properly defend himself without violating the attorney-client privilege. The Third
District’ saffirmance, at 727 So. 2d 954, recites, “ Thetrial court concluded that at the
outset of thiscase, it should have been obviousthat (1)thewifehad madeagenerous
and desirable settlement offer, (2) there was no realistic possibility to do better in
litigation, and (3) therewasahigh probability that the husbandinlitigation would do
muchworse,” eventhough the court al so acknowledgesthat thealimony claim by the
husband wasin the“gray area’ and that thetrial court called it “ at best alongshot”
rather thanwholly frivolous, 1d., at 956. The Third District then held, “ Courtshavethe
Inherent power to assessattorneys feesagainst counsel for litigatinginbadfaith,” 1d.
at 958, rejected theattorney’ sclaimthat attorney-client privilege prevented himfrom

defending himself , and declined even to remand the matter for hearing. The

former husband and attorney Haber filed timely motionsfor rehearing, certification,
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and rehearing en banc, supported by an amicusbrief from the Family Law Section
of the Florida Bar. Specifically, Haber pointed to portions of the transcript which
clearly indicated that the trial court and all parties contemplated afull evidentiary
hearingintheevent of anaffirmance. TheThird District deniedall of thesemotions,

and this petition for further review was timely filed thereafter.

SUMMARY OF THE ARGUMENT

In this case, Florida must decide whether to allow its trial courts to impose
sanctions, including an opposing party’ sfees, upon counsel and litigantsfor conduct
whichisneither unlawful nor contemptuous, but offendssomeunpublished guideline
inatrial judge’ smind. WhileFederal courtshave experimentedwithusing “inherent
power” of the courtsto sanction conduct which Congresshasnot seenfit to condemn,
they recognizethat thisextraordinary power, if unchecked, threatensour adversarial
system of justice. Thus, Federal courtsgenerally allow the use of “inherent power”
sanctions only for outrageous conduct which threatens the integrity of the justice
system. They require adequate notice, ahearing, and afinding of actual “bad faith.”

Whendisciplining counsel, Federal courtscitetheir power to control theadmissionand
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conduct of the bar practicing beforethem. Still, thereisno evidencethat “inherent
power” sanctions accomplish anything not available through the rules of civil
procedure, Federal fee-shifting statutes, or the contempt power.

InFlorida, we haveanintegrated Bar; individual courtscontrol neither admission
nor disciplineof counsel. Further, thisCourt hasrecognized that entitlement tofees
Is a substantive matter for the legislature to determine. There are already several
rules and statutes which assess fees against a party or attorney who has acted
improperly or pursued afrivolousclaim. Butthe Third Districtinthiscaseheld that
atrial court could assessthe opponent’ sfees, jointly and severally, against alitigant
and oneof hisattorneys, although theclaimwasnot frivolous, no offer-of-judgment
statute applied, and therewasno finding of misconduct duringthelitigation. Thetrial
court ssimply felt that the case should have been settled becauseit wasa“long shot.”
Thus, thetrial court attempted to create anew penalty, punishing litigantsand their
counsel for daring to exercisetheir right of accessto the courts. Whilerecognizing
that attorney-client privilegeand hisduty of loyalty barred thelawyer fromtestifying
astowhat advicehegavehisclient, thetrial judge sanctioned him simply becauseshe
could not tell whether attorney or client wasresponsiblefor the decision to proceed

with the case. Although the case at bar was a divorce, the Third District’sruling
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appliestotrial courtsingeneral. It authorizesaDraconian remedy without limitation,
without due process, and without ameaningful right of review, bypassing TheFlorida
Bar entirely. Worsg, if failure to settle a colorable claim is deemed improper,
attorneys and their clients will be placed in hopeless conflict by every settlement
overture, and no attorney will dare to pursue a novel claim.

If thereis”inherent power” in Floridatrial courtsto sanction counsel for conduct
which violatesno statute, rule, or order and isnot contemptuous, the power must be
reserved for outrageous conduct, and full due process must be provided. An
attorney’ sfailuretoforcehisclient to settleacolorable claimisnot misconduct at all.

ARGUMENT:
|. THISCOURT SHOULD RESOLVE THE CONFLICT AMONG THE
DISTRICT COURTSOF APPEAL BY DETERMINING THAT
FLORIDA TRIAL COURTSDO NOT POSSESSINHERENT POWER
TO DISCIPLINE AN ATTORNEY FOR CONDUCT WHICH VIOLATES
NO RULE, STATUTE, OR COURT ORDER, AND ISNOT
CONTEMPTUOUS
The appearance of thisissue on the docket of this Court is, without question,
another sign of the serious crisis in our legal profession which continues to be

addressed by TheFloridaBar under thisCourt’ sleadership. Butin our zeal to stamp

out the much-publicized egregious misconduct of a few attorneys, we must not
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weaken the pillarswhich support theadversarial system, acitizen’ sright of accessto
the courts, and a citizen’s right to counsel. If Florida should grant amorphous,
unlimited, “inherent” sanctioning power toour trial courts, without dueregardtothe
profound consequences of such aruling, our system of justice will be shaken to the
core, rendering itsmeaningful survival by no meanscertain. Two of Florida sfive
intermedi ate appellate courtshave already attempted to recognizejust such undefined
and unlimited “inherent power,” while two others have declined to do so. One has
equivocated. Itisnow uptothistribunal to bring calmrationality totheissue. A brief
historical perspective will be presented, followed by analysis of the concerns that

relate specifically to Florida

A. “Inherent Power” of Federal Courtsto Assess Fees Against Counsdl is
Derived from the Federal Court’s Control Over the Attorneys Who Comprise
Its Bar , and Requires Notice, Hearing, and Factual Findings Meeting a
Stringent Standard; 1ts History, However, is Checkered, and Its Efficacy

Questionable

To understand the present controversy over a court’s “inherent powers’ to
assess sanctions against counsel, we must go back to the much-cited case of

Roadway Express, Inc., v. Piper, 447 U.S. 752 (1980). By failing to timely file

pleadingspursuant to court orders, theplaintiffs' counsel inacivil rightsclassaction
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precipitated thedismissal of their clients’ claims, and the defendants sought anaward
of their not-inconsiderablefeesand costsfor defenseof theclassaction. Atthat time,
therewas no Federal statutory authorization for an award of feesagainst counsel in
that context; 28 U.S.C. sec. 1927 provided only for an award of “costs’ against an
attorney who * so multipliesthe proceedings...astoincrease costs unreasonably and
vexatioudly,” 447 U.S. at 752. Rule 37(b) of the Federal Rules of Civil Procedure
would apply only tothose mattersrel ated to discovery abuses, athoughit did provide
for fees against opposing counsel. The Supreme Court held,
In narrowly defined circumstances federal courts have inherent power to
assess attorney’ s fees against counsel. The general rule is that a litigant
cannot recover his counsel fees, but that rule does not apply when the
opposing party hasacted in bad faith, including bad faith in the conduct of the
litigation. Inview of acourt’s power over members of itsbar, if it may tax
counsel fees against a party who haslitigated in bad faith, it certainly may

assessthose expenses against counsel whowillfully abusejudicial processes,
Roadway Express, supra, 447 U.S. at 753.

The Supreme Court provided no real guidance asto the nature of the “narrowly
defined circumstances’ except to note that “the trial court did not make a specific
finding asto whether counsel’ s conduct constituted or was tantamount to bad faith,
afinding that should precede any sanction under thecourt’ sinherent powers,” I1d., at

767; it then remanded the case for a hearing on thisissue. “Like other sanctions,
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attorney’ sfeescertainly should not be assessed lightly or without fair noticeand an
opportunity for ahearing on therecord,” 1d., at 766. “Because inherent powersare
shielded from direct democratic controls, they must be exercised with restraint and
discretion,” the opinion warned, _Id., at 764. Notably, in the year this case was
published, Congress amended 28 U.S.C. sec. 1927 so that it now permits an
assessment of feesagainst counsel, not merely costs (see” Historical and Satutory
Notes” to 28 U.S.C.A. sec. 1927 (West, 1994, and 1999 supp.). There is,

accordingly, nolonger any needtoresort to thedoctrineof “inherent powers’ inorder

to remedy an abuse of the type addressed in Roadway Express.

Roadway Expressgaveimpetusto alineof casesinthe Federal trial and appellate

courtsincluding In Re Sutter, 543 F. 2d 1030 (2d Cir. 1976) and Eash v. Riggins

Trucking, Inc., 757 F. 2d 557 (3d Cir. 1985), which deduced the existence of “inherent

power” to sanction attorneys from the fact that each judicial circuit has power to
promulgate its own rules regulating the admission and conduct of counsel. These
cases describe aneed to use sanctionsin order to control caseloads or preservethe
integrity of thejudicial process. They impose sanctionsfor actswhichdelay thecase
or impedejustice, not decisionstoinitiateor continuelitigation. Inthecaseof Kleiner

v. First Nat. Bank, 751 F. 2d 1193 (11™ Cir. 1985), the court expressly stated that its
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$50,000 fineagai nst counsel wasinthenature of adisciplinary proceeding, ascounsel

had told hisclient that it was permissibleto disregard acourt order prohibiting direct

contact with members of the plaintiff class. Similarly, in In re Tutu Wells

ContaminationLitigation, 162 F.R.D. 46 (D.V.l. 1995) and Tedescov. Mishkin, 629

F. Supp. 1474 (S.D.N.Y. 1986), each Court explained that it had responsibility to
supervise the attorneys appearing before it, and therefore could impose monetary
sanctions upon them for conduct not amounting to contempt.

Another significant U.S. Supreme Court caserel evant to theinstant controversy

iIs Chambers v. NASCO, Inc., 501 U.S. 32 (1991), wherein a litigant actually
attempted to fraudul ently remove property from the court’ sreach, misrepresented
factsto the Court, and filed meritless motions cal cul ated to delay the proceedings.
The Court imposed the opposing party’s fees upon the miscreant. The Supreme
Court rgjected the sanctioned party’ s contention that, by enacting 28 U.S.C. sec.
1927 and thevariousprovisionsof the Federa Rulesof Civil Procedure, Congresshad
intended to limit the power of the lower Federal courts in regard to sanctions.

| nstead, the Supreme Court held that “inherent power” could beexercised by Federa

courts even where existing rules and statutes may also apply, in order to vindicate

judicial authority, Chambers, supra, 501 U.S. at 46. “Inherent power” sanctions as
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delineated in Chambersareboth broader and narrower than sanctionsunder Federal
rulesand statutes: on one hand, they reach conduct not prohibited by rulesor statutes,
but ontheother hand, they requireaspecific finding of subjectivebadfaith, Daniel H.
Fehderau, Rule 11 and the Court’s Inherent Power to Shift Attorney’'s Fees: An

Analysis of Their Competing Objectives and Applications, 33 SANTA CLARA

L. REV. 701, 718 (1993), citing Chambers, supra, and Business Guides, Inc. v.

Chromatic Communications Enterprises, Inc., 111 S. Ct. 922 (1991).

Chambers was decided by a bare 5-4 majority. Justice Scalia dissented to the
extent that the sanctions purported to punish out-of-court misconduct. Justices
Kennedy and Souter, joined by Chief Justice Rehnquist, wrote a ringing dissent,
reasoning that “inherent powers” should never be used to impose sanctions where
rulesand statutesexist. “By inviting district courtstorely oninherent authority asa
substitutefor attentionto the careful distinctionscontainedinthe Rulesand statutes,
today’ sdecisionwill render these sourcesof authority superfluousin many instances.
A number of perniciouspractical effectswill follow,” Id., at 67 (dissenting opinion).
Because of the absence of limitationson*inherent power,” it “can beappliedto chill
the advocacy of litigants...” Id., at 69.

Chamberswasinfluenced by, and further influenced, aline of casesinthelower
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Federal courtswhich had begunto delineatea” bad faith” exceptiontothe” American

Rule’ against fee-shifting, relying upon the earlier Supreme Court case of Alyeska

Pipeline Service Co. v. Wilderness Society, 421 U.S. 240 (1975) . These courts,
however, have moved with caution, particularly inrelationto attorney sanctions. As

Adamsv. Carlson, 521 F. 2d 168 (7" Cir. 1975) explains, such fee-shifting isindeed

“punitive.” Thus, “[t]he standardsfor bad faith are necessarily stringent.” Further,
inanareaof unsettled law, vigorouslitigation “ should not be equated with obduracy,

wantonness, vexatiousness, or oppression,” Carlson, 521 F. 2d at 170. In Barndt v.

City of Tacoma, 664 F. 2d 1339, 1342 (9" Cir. 1981), the appell ate court explained

that sanctionscould not beimposed without aspecific finding, pursuant to ahearing,

that counsel “willfully abused judicial process or otherwise acted in bad faith.”
Federal courts sanction only “serious and studied disregard for the orderly

processes of justice,” Kiefel v. LasVegasHacienda, Inc., 404 F. 2d 1163, 1167 (7"

Cir.1967). “[1]tisnot sufficient that the claim befound meritless; the claim must be
without aplausible legal or factual basisand lacking in justification,” Knorr Brake

Corp. v. Harbil, Inc., 738 F. 2d 223, 226-27 (7" Cir. 1984). Thus, in McKennav.

Champion International Corp., 1986 WL 15549 (D. Minn. 1986), the trial court

declined to sanction plaintiffswhose claims proved time-barred; “ their actionswere
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not pressed in bad faith, though plaintiffs' counsel must have appreciated that the
probability of successfully litigating theseclamswasextremely remote....Althoughthe
prosecution of these claimsmay evincebad judgment onthepart of plaintiffs counsd,
who erroneously believed these claims had merit, this case does not present the
compelling circumstances that warrant the imposition of attorneys' fees.”

A findingthat an attorney became aware of adverse authority after filingthe case,
but continued to prosecute the matter, doesnot warrant theimposition of feesagainst

counsel, Jonesv. Gilman Paper Co., 1984 WL 2571 (S.D. Ga. 1984). Similarly, a

finding that an attorney hastaken afrivol ousappeal doesnot establish bad faith; the
Court must specifically determinewhether the appeal wastaken solely for purposes

of delay, United States v. Blodgett, 709 F. 2d 608 (9" Cir. 1983).

InPublic Interest Bounty Huntersv. Board of Governors of the Federal Reserve

Board, 548 F. Supp. 157 (N.D. Ga. 1982), the court determined that feescould not be

assessed even though the attorney’s briefs “simply made no sense.” The court
pointed out that counsel had not conducted the litigation in an abusive manner; the
problem with the case was simply “that it was filed at al,” which was not
sanctionable. “[F]ees should not be assessed against counsel except in those rare

Instanceswheretheattorney’ smisconduct isso egregiousand willful that thejudicia
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system ceasesto function properly,” Danielsv. Motel Properties, Inc., 1984 WL 2575

(S.D. Ga. 1984). Evenin casesof egregious conduct such asabetting afraud onthe
court, Federal courts have held that monetary sanctions against counsel may not
exceed the harm actually occasioned by the improper conduct, which also requires

findingsby thetrial court, Ostano Commerzanstalt v. Telewide Systems, Inc., 880 F.

2d 642 (2d Cir. 1989); Lipsig v. National Student Marketing Corp., 663 F. 2d 178
(D.C. Cir. 1980).

It does not appear that therecognition of “inherent” sanctioning authority against
litigantsand attorneysinthe Federa courts, throughout thelast twenty-fiveyears, has
either diminished frivolous litigation or improved the conduct of the Federal bar.
“ Although court-ordered sanctionsareintended to address each of theseissues, itis
far from certain that they have had animpact on any of them. Moreover, the use of
attorney sanctionsclearly carriesseriousand very troubling harmsthat diminishthe
effectiveness and even thevalidity of thelegal system,” William |. Weston, Court-
Ordered Sanctions of Attorneys. A Concept that Duplicates the Role of Attorney
Disciplinary Procedures, 94 DICKINSON L. REV. 897, 898 (1990). Obvioudly,
many judges attempting to apply “inherent authority” have been troubled by due

process and public policy concerns, aswell as the undefined scope of the power,
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resulting in ahodgepodge of ad hoc rulings. Indeed, in Eashv. RigginsTrucking, Inc.,

757 F. 2d 557 (3d Cir. 1985), oneof the seminal decisionsupholding “inherent power”
to sanction attorneys, four judgesdissented from themagjority opinion and would have
held that attorneyscannot befined for conduct that violatesnoruleor legislationand
doesnot constitute contempt. Thedissentersstated that although “[t]hereisnomore
difficult task before judges than to voluntarily decline to expand their own
powers,....the principlethat underliesthemajority’ saffirmation of thedistrict court’s
power has no built-in limitation.....We cannot be blind to the lesson of history that
unchecked power may lead to abuse,” Eash, supra, 757 F. 2d at 580.

In sum, although the Federal circuit and district courtshave spilled agood deal of
ink over the issue of “inherent power,” they have probably accomplished nothing
which could not likewi se have been donethroughtheuseof 28 U.S.C. sec. 1927 and
Rules11and 37 of the Federal Rulesof Civil Procedure, intheir current forms. As
previously noted, 28 U.S.C. sec. 1927 was amended in 1980 to allow for the
imposition of feesagainst counsel. Rule11wasamendedin 1983 todolikewise, see
Advisory Committee Notesto Rule 11, Federal Civil Judicial Procedure and Rules
(West, 1999), p. 86. Thus, attorney misconduct in Federal courts today can be

addressed via legislative enactments which have passed through the democratic
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process of debate, and have some standards, definitions, and legislative history to

guide the bench and bar.

B. “Inherent Powers’ to Sanction Attorneysin State Courts Have Been
Rejected by Some State Courts, and Closely Circumscribed by Others;, Where
Permitted, Such Attorney Sanctions Require Notice, Hearing, and an Express

Finding of | mproper Purpose

Not surprisingly, several states have followed the lead of the Federal courtsin
recognizing an “inherent power” to sanction parties or their counsel for bad-faith
litigation conduct, although most have placed significant limits on such power if
recognized. However, the Supreme Court of Californiaflatly refusedto”jumponthe
bandwagon,” and the highest courts of some other states have expressed grave
reservations. In addition to concerns about the vague and unrestrained nature of
“inherent power,” courts have pointed out significant differencesbetween stateand

Federal courts, particularly in regard to attorney discipline.

In Bauguess v. Webster Paine, 22 Cal. 3d 626, 586 P. 2d 942, 150 Cal. Rptr.

461(Cal. 1978), the Supreme Court of Californiareviewed atrial court order imposing
an opponent’ sfeesupon an attorney for causing amistrial. AlthoughtheCalifornia

legislature had enacted several statutes authorizing the award of attorneys' feesto
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advance certain public policies, none of them applied. Nevertheless, the party
benefiting from theaward contended that thetrial court had“inherent power” to enter

the sanction. The reviewing Court declined to recognize the principle, explaining,

It would be both unnecessary and unwise to permit trial courts to use fee
awards as sanctions apart from those situations authorized by statute. If an
attorney’s conduct is disruptive of court processes or disrespectful of the
court itself, there is ample power to punish the misconduct as contempt.
Moreover, unlike the power advocated by respondent, a court’s inherent
power to punish contempt has been tempered by legislative enactment to
provideprocedural safeguards....Absent such safeguards, seriousdue process
problemswould result weretrial courtsto usetheir inherent power, inlieu of
the contempt power, to punish misconduct by awarding attorney’ sfeestoan
opposing party or counsel. The use of courts' inherent power to punish
misconduct by awarding attorneys feesmay imperil theindependence of the
bar and thereby undermine the adversary system...The power advocated by
respondents is potentially more sweeping in scope than even the power of
contempt. If thiscourt wereto hold that trial courtshavetheinherent power
toimposesanctionsintheform of attorney’ sfeesfor alleged misconduct, trial
courts would be given a power without procedural limits and potentially
subject to abuse.
Baughess, supra, 22 Cal. 3d 626 at 638.

The California Supreme Court then cited with approval a section from Y oung v.
Redman, 55 Cal. App. 3d 827, 838-39, 128 Cal. Rptr. 86 (Cal. App., 2¢ Dist., 1976):

“[A]bsent legislativeaction, for usto declarethat thetrial court hasinherent
power toimpose such sanctionstakesagiant step in expanding the power of
the court with sweeping ramifications. Such power in the trial court,
unfettered and unbridled, without appropriate safeguardsand guidelines, could
cancel out any benefits derived to the judicial process by generating a
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proliferation of appeals...[A]ny power of the trial court to impose such
sanctionsshould be created by thelegidative branch of government with the
appropriate safeguardsand guidelinesdevel oped following athorough in-depth
investigation. 1d., at 638-39
In response to Baughess, the Californialegislature enacted a statute authorizing a
court to order a party or the party’s attorney to pay “any reasonable expenses,
including attorney’ sfees, incurred by another party asaresult of bad-faith actionsor
tacticsthat arefrivol ousor solely intended to cause unnecessary delay,” but eventhat

enactment did not authorize the imposition of “consequential damages’ upon the

offending party, merely feesand costs, Brewster v. Southern Pacific Transportation

Co., 235 Cal. App. 3d 701, 1 Cal. Rptr. 2d 89, 94 (Cal. App., 4" Dist., 1992).
New Y ork likewise approached the “inherent power” movement with suspicion.
The Appellate Division of the Supreme Court of New York stated that courts do
have inherent power to impose financial sanctions upon aparty or an attorney who
hasengaged in abusivelitigation practices, but that it wasimproper to exercise such
power wherethe defendant had not violated any statute, rule, or court order, Gabrelian

v. Gabrelian, 108 A.D. 2d 445, 489 N.Y.S. 2d 914 (N.Y.A.D., 2d Dept., 1985).

Justice Lazer, concurring in the result only, wrote, “1 believe that the threat of

unspecified sanctions may well impede the exercise of the right of access to the
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courtsand may haveadamaging impact onthat continuing development whichlies
at theheart of thecommon law by discouraging the assertion of new and novel claims
for recovery,” 1d., 108 A.D. at 456, 489 N.Y .S. 2d at 924.

Subsequently, the Court of Appeals of New York in _A.G. Ship Maintenance

Corp. v. Lezak, 69 N.Y. 2d 1, 503 N.E. 2d 681, 511 N.Y.S. 2d 216 ( N.Y. 1986),

wasasked “to approve such awardseither asasanction authorized under theexercise
of the court’ sinherent powers or to create a new remedy or cause of action which
may be asserted withinthe action itself to provide aprompt remedy to an aggrieved
party,” I1d., 69 N.Y.2d at 5, 503 N.E. 2d at 683, 511 N.Y.S. 2d at 218. The Court
explainedthat under New Y ork’ s Constitution, thelegislature had power to regulate
practice and procedure in the courts, and it could address the problem of frivolous
litigation. Thus, the Court would not venture into this quagmire:

It is not necessary to determine whether the power of the courts to impose
sanctionsfor frivolous proceedingsisinherent to the judicial functionor is
merely delegable by the L egislature under our Constitution. Thefactisthat
the most practicable means for establishing appropriate standards and
procedureswhichwill providean effectivetool for dealing with thisproblem
isby plenary rulerather than by ad hoc judicial decisions....Thusinthecase
now before us sanctions cannot beimposed because at thetimethe petitioner
instituted the proceeding, there was neither a statute nor a court rule
authorizing the imposition of sanctions for frivolous actions.
Id., 69 N.Y.2d at 6, 503 N.E. 2d at 684, 511 N.Y.S. 2d at 219.
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New Jersey likewise opted to tread cautiously. Asked to affirm sanctions against
alaw firm employing counsel who failed to fully inform hisclient of thetermsof a
settlement, resultinginlitigation, the Court remarked that it found no basi sto depart
from the “firmly settled policy” that fees can be awarded only pursuant to statute,
court rule, or contract. The court declined to decide whether New Jersey courts
have inherent power to assess counsel fees asasanction for an attorney’ simproper
conduct, but held that even if such power did exist, the conduct at issuein thiscase

was merely negligent and could not reach the necessary threshold, Dziubek v.

Schumann, 275 N.J. Super. 428, 646 A. 2d 492 ( N.J. Super., A.D.,1994).
A Wyoming court, asked tovalidate“inherent power” sanctionsagainst an attorney

based on Federal precedent, responded, “What isnecessary inonejurisdictionorin

certain circumstancesmight beonly useful in others,” Bi-Rite Package, Inc. v. District

Court of the Ninth Judicial District of Fremont County, 735 P. 2d 709, 714 (Wyo.

1987). Whereas crowded dockets might be so severeaproblemin other courtsasto
necessitate extraordinary measures, Wyoming courts had no real backlog. The
Court thus declined to uphold sanctionsimposed by thetrial court upon an attorney
who settled “late,” thus inconveniencing the trial court and disrupting its calendar.

The Supreme Court of Oklahomasplit evenly when confronted with an “inherent
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power” award against an attorney. Four justices voted to affirm an award of
attorneys feesinfavor of OklahomaCity, imposed upon an attorney who attempted
for the fourth timeto file the same type of meritless claim, relying upon Roadway

Express, supra. Threedissented without opinion. Justice Opalawrote athoughtful

dissent, pointingout, “Inthefederal judicia structure, unlikeinthe Oklahomacourt
system, each United States district court isauthorized to establish and to control its
ownlocal bar. Incontrast, thelawyersof thisstateareall licensed and supervised by

asinglebody organized centrally under theinherent power of the OklahomaSupreme

Court,” Wintersv. City of Oklahoma City, 740 P. 2d 724, 728 (Okla. 1987). While
this sanction was clearly adisciplinary action, Justice Opala noted that a licensed
attorney could bedisciplined only by the state bar pursuant to the Oklahoma Supreme
Court’ sauthority; the disciplinary function could not be delegated to trial courts.
Connecticut recognizesan “inherent power” in courtsto sanction an attorney, but

requiresaspecific finding of bad faith on the part of counsel, CEM of Connecticut,

Inc. v. Chowdhury, 239 Conn. 375, 685 A. 2d 1108 (Conn. 1996). The District of
Columbia, likewise, will alow such sanctionsonly after ahearing resultinginaspecific

finding of bad faith by counsel, Charlesv. Charles, 505 A. 2d 462 (D.C. Ct. App.

1986). Washington agrees, State v. Harris, 95 Wash. App. 741, 977 P. 2d 621
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(Wash. App., Div. 1, 1999). The Supreme Court of Hawaii has addressed the
guestion threetimes, holding that theimposition of “inherent power” sanctionsupon
an attorney can beupheld only if thereisafull hearing with aspecificfinding of bad
faith conduct by counsel, supported by a clear record which can be reviewed by a

superior court, Lester v. Rapp, 85 Hawaii 238, 942 P. 2d 502 (Hawaii 1997); Enos

v. Pacific Transfer & Warehouse, Inc., 79 Hawaii 452, 903 P. 2d 1273 (Hawalii

1995). The power must be exercised with restraint and discretion, Bank of Hawaii

v. Kunimoto, 91 Hawaii 372,984 P. 2d 1198 (Hawaii 1999). Likewise, the Supreme

Judicial Court of Maine explained that such power can be used “only in the most

extraordinary circumstances,” Linscott v. Foy, 716 A. 2d 1017 (Maine 1998). The

Supreme Court of New Mexico adopted therational e of Chambersasto partiesand
their attorneys, but expressly limited itsapplicationto* conduct occurring beforethe

court or in direct defiance of the court’ sauthority,” State ex rel. New Mexico State

Highway and Transportation Dept. v. Baca, 120 N.M. 1, 6 896 P. 2d 1148, 1153

(N.M. 1995). InVermont, counsel must betold the nature of thealleged misconduct,
with fair notice and an opportunity to be heard, before “inherent power” sanctions

may be imposed, Van Epsv. Johnston, 150 V7. 324, 553 A. 2d 1089 (Vt. 1988).

A number of state courts have al so determined that counsdl’ sundesirable conduct
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doesnot meet theextraordinary level necessary tojustify “inherent power” sanctions,
even if thereisauthority to imposethem. Simply bringing afrivolous claimisnot
sufficient; theremust beafinding that anintentionally frivol ousclaim wasbrought for
purposesof harassment, and it isan abuse of discretion toimpose*inherent power”

sanctions upon alitigant without that finding, Rogerson Hiller Corp. v. Port of Port

Angeles, 96 Wash. App. 918, 982 P. 2d 131 (Ct. App. Wash. 1999). Negligencein

supervising a subordinate attorney isinsufficient, Dziubek v. Schumann, 275 N.J.

Super. 428,646 A.2d 492 ( N.J. Super., A.D., 1994). Failing to control theexcessive

feedemandsof aretained expert witnesswill not suffice, either, Pontidisv. Shavelli,
296 N.J. Super. 420, 686 A. 2d 1275 (N.J. Super., A.D., 1997). Where counsel
apparently circumvented thespirit, though not thel etter, of an order limiting discovery,
but did not “interferewith theadministration of justice or detract fromthetrial court’s
dignity and integrity,” it was an abuse of discretion to impose “inherent power”

sanctionsuponthelaw firm, Phillips& Akersv. Cornwell, 927 SW. 2d 276, 280 (Tx.

App., 1¥ Dist., 1996). Only egregious behavior will support an “inherent power”
sanction; theremust be clear evidencethat the action wasentirely without color and

taken for other improper purposes amounting to bad faith, Optic Graphics, Inc. v.

Agee, 87 Md. App. 770,591 A. 2d 578 (Ct. Spec. App. Md. 1991).  Clearly, our
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sister stateshave been cautious infinding an“inherent power” to sanction attorneys.
Where such power isupheld, itisused only for egregious misconduct not addressed
by existing rulesor statutes, never to punishthemere prosecution of even afrivolous
claim. Adequatenotice, ahearing, and an expressfinding of improper purposeareal

necessary before any sanction can be upheld.

C. Historically, Florida Courts Have Allowed Sanctions Against Counsel Only
When Authorized by Rule, Statute, or Contract, or for Contemptuous Conduct

But the Two Districts that Have Recently Discussed “ | nherent Power” Have
Simply Adopted Federal Precedent Without Regard to the Limits or the
Rationale of the Federal Doctrine

InFlorida, asinother U.S. jurisdictions, we beginwiththe" American Rule" that
each party inlitigation should bear itsownfeesunlessthelitigantshaveagreedto the
contrary, with certain very limited exceptionsenacted by thelegislature, e.q., Dade

County v. Pena, 664 So. 2d 959 (Fla. 1995). 1n1982, the Fourth District recognized

that Floridahad not adopted the devel oping Federal doctrineof “inherent power” to

sanction litigants or attorneys for “bad faith” conduct, Department of Revenue v.

ArgaCo., 420 So. 2d 323 (Fla. 4th DCA 1982), citing Perkins State Bank v. Connally,
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632 F. 2d 1306 (5th Cir. 1980)%. In Arga, the trial court awarded fees to the
successful party on the basis of "bad faith." The appellate court explained that in
Florida, one must meet the more stringent standard of section 57.105, a"complete

absence of a justiciable issue of law or fact," Arga, supra, 420 So. 2d at 324.

Nevertheless, in Patsy v. Patsy, 666 So. 2d 1045 (Fla. 4th DCA 1996), the same

court determined that feescould be assessed against an attorney who filedamotion
falsely alleging that hisopposing counsel had perpetrated afraud uponthecourt. The
opinion ssimply recited that courts "have the inherent power to assess fees against
counsel for litigatinginbadfaith," Patsy, supra, 666 So. 2d at 1047. It distinguished
Argaonly onthe half-hearted basisthat the prior case did not directly addressfees
against counsel. Relying upon_Patsy, and again without any exploration of the
rational e or limitationsupon the doctrine, the same Court approved sanctionsagainst
an attorney who had deliberately fail ed to attend court-ordered mediation andtold his

client not to attend, based upon“inherent power,” eventhough the sameresult could

apparently have been obtained through contempt, David S. Nunes, P.A. v. Ferguson

'Both Arga and Perkins were subsequently cited in an Eleventh Circuit case
holding that Florida does not accept the Federa “bad faith” exception to the
American Rule, Amey, Inc. v. Gulf Abstract & Title, Inc., 758 F. 2d 1486, 1508
(12" Cir. 1985).

35



Enterprises, Inc., 703 So. 2d 491 (Fla. 4" DCA 1997).

The Third District hasforeshadowed itsruling in the instant case several times,
but until now hasnever sanctioned attorneysfor allegedly pursuingfrivolouslitigation.

In Sanchez v. Sanchez, 435 So. 2d 347 (Fla. 3d DCA 1983), an attorney refused to

stipulateto the correction of ascrivener'serror. Hisrefusal to cooperate constituted
so seriousaviolation of hisethical dutiesthat hisclient could not havedirectedhimto
actinthisfashion. Thus, thecourt concluded, "hewasacting upon hisowninterests,”

Sanchez, 435 So. 2d at 350. Accordingly, thetrial court'sassessment of $50 against

him was proper under the "inherent power possessed by the courts.” In Goldfarbv.

Daitch, 696 So. 2d 1199 (Fla. 3d DCA 1997), thecourt determined that the attorney

receiving certain proceeds never actually had authority to represent the property
owner, and required him to pay the owner for moneys he had disbursed to others.
Further, because thisattorney wasacting in hisown interest and not legitimately on
behalf of aclient, the court could impose an attorneys fee upon him. Subsequently,
the Third District stated indictum that atrial court had inherent authority to assess
feesagainst counsdl for litigating in bad faith, but held that the motion for feeshad not

beentimely filed, Smallwood v. Perez, 735 So. 2d 490 (Fla. 3d DCA 1998). Finally,

in Moakley v. Smallwood, 730 So. 2d 286 (Fla. 3d DCA 1999), the Third District
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affirmed an award of fees against counsel for discovery misconduct on the basis of
“inherent power,” even though the parties did not rely upon that doctrine and there
were other, firmly established, legal theories by which an award could be upheld if

justified by thefacts. M oakley v. Smallwood isnow pending beforethisCourt ascase

no. 95,471.

TheFifth District hasvacillated. In Emerson Realty Group, Inc. v. Schanze, 572

So. 2d 942 (Fla. 5th DCA 1991), the defendant's counsel used asubterfugeto obtain
dismissal of the plaintiff’sclam. The responsible attorneyswere held personally
liable for the reasonable attorneys fees and costs incurred by the plaintiff for
correctingthewrongful dismissal. But the Court did not delineatethe authority for
the sanctions, nor did it distinguish its own prior case arising from a criminal
proceeding. Inthat case, thetrial court had assessed the State Attorney $225inlegal
feesincurred by the defendant, for harm occasioned by counsel's tardiness. The
appellate court determined that there was absolutely no authority permitting such
assessment. It suggested that if counsel's conduct amounted to contempt, sanctions
might be imposed, but "any sanctions imposed would not be for the benefit of the

defendant,” State v. Harwood, 488 So. 2d 901, 902 (Fla. 5th DCA 1986).

The First District has one case on thisissue; in Miller v. Colonial Baking Co. of
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Alabama, 402 So. 2d 1365 (Fla. 1st DCA 1981), an attorney was personally assessed
withfeesfor causingamistrial by having lunchwithtwo of thejurors. Theappellate
court reversed on the basis that attorneys' fees can only be awarded by agreement
or statute, or when the attorney creates afund or other property, or for contempt.

The Second District, with two cases, hasbeen consistent withtheFirst. Inlsragl v.
Lee, 470 So. 2d 861 (Fla. 2d DCA 1985), an attorney who had repeatedly and
wrongfully invoked the attorney-client privilege, to the extent that he was held in

contempt and actually jailed, still could not beassessed for the other party'sfeesinthe

absence of aspecific statute or rule. In American Bank of L akeland v. Hooven, 471
So. 2d 657 (Fla. 2d DCA 1985), an attorney caused amistrial by violating a court
order not to mention certain inadmissible evidence. His client was assessed for
attorneys feesand costs, asasanction. Theappellatecourt reversed, holding that the
fees had not been awarded as a sanction for contempt of court and were not
otherwisejustified by any statute. "Unlessaccorded asafineor sanctionfor indirect
contempt of court, attorney's fees are to be awarded only when provided for by

agreement, by statute, or when the attorney createsafund," Hooven, supra, 471 So.
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2d at 658.2
The very recent Third and Fourth District cases discussed above represent a
radical departure from the limits heretofore recognized by Floridacourts. Without
considering thedangersof such acourseor the differences between the Floridaand
Federal arenas, thesetwo Districtshavesimply parroted Federal holdings. They have
set no limits upon this awesome power, and suggested no means of preserving the
dueprocessrightsof litigantsor counsel. The Third District’ sholdinginthecaseat
bar is even more radical, for there is no precedent in Florida, nor has undersigned
counsel found any inother U.S. jurisdictions, imposing “inherent power” sanctions
against counsel for what the judge merely speculated may have been "bad advice."
Theone casefrom this Court whichwascited inthe Third District’ sopinionfails

tosupportthe Third District’ sresult. InLevin, Middlebrooks, Mabie, Thomas, Mayes

2 Appellate courts, likewise, have on some occasions imposed fees upon
counsel for obvious misconduct in appellate proceedings, e.g., Ginder v. Ginder,
531 So. 2d 226 (Fla. 1st DCA 1988); Hutchins v. Hutchins, 501 So. 2d 722 (Fla.
5th DCA 1987); Addisonv. Brown, 413 So. 2d 1240 (Fla. 5th DCA 1982). The
rationale stated in Hutchins and Addison was that the attorneys were penalized for
violating their duty of candor to the appellate tribunal; in Ginder, for violation of the
Rules of Appellate Procedure. The space limitations of this Brief do not permit a
discussion of the scope of appellate courts’ power to sanction counsel, which does
appear to differ from the power of trial courts. Theissue regarding “inherent
power” arising in this case specifically appliesto trial courts.
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& Mitchell, P.A. v. United StatesFirelnsurance Co., 639 So. 2d 606 (Fla. 1994), this

Court extended thedoctrineof absolutejudicia immunity to bar aclaimby alaw firm
against itsopposing counsel for tortiousinterferencewithabusinessrelationship. The
plaintiff law firm asserted that its opposing counsel had falsely vouched that one
member of the plaintiff firm would be called as a witness, unfairly requiring
disqualification of the entire firm. This Court held that the civil claim could not
proceed, thusrefusing aninvitationtoinvent creativenew, and potentially dangerous,
remedies for attorney misconduct. Instead, this Court remarked that a court has
“Inherent power” to protect itself “from actsobstructing theadministration of justice...
In particular, a trial court would have the ability to use its contempt powers to

vindicate its authority and protect itsintegrity by imposing acompensatory fineas

punishment for contempt, Mabie, supra, 639 So. 2d at 608-09 (emphasis added).
Thequoted languageissimply arecognitionthat contempt power “inheres’ inevery
court; the case by no means suggeststhat trial courts may institute some undefined
ad hoc sanction against attorneys for acts not amounting to contempt.

D. Imposition of Feesfor Pursuing Frivolous Litigation isa Matter of

Substantive Law, Properly Reserved for the Florida Legislature

The devel opment of new mechanismsto punish litigants and counsel who either
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pursuefrivolousclaimsor do not settle, infurtheranceof public policy concerns, isnot
a subjectfor judicial activisminFlorida; itisaprovinceof thelegislature. When Fla.
Stat. sec. 57.105 wasfirst adopted, its Constitutionality was challenged onthebasis
that the statuteinfringed upon the procedural and rulemaking authority of the courts.

This Court responded, "To the contrary, an award of attorneys feesis a matter of

substantive law properly under the aegis of thelegidature,” Whitten v. Progressive

Casualty Insurance Co., 410 So. 2d 501, at 504-05 (Fla. 1982). Subsequently, of

course, our legidlature has amended section 57.105 to include cases which become
untenabl e after commencement, and permit acourt to invokethe statute suasponte,
Ch. 99-225, sec. 4, at 1671, Lawsof Florida. Whether or not thisrevision survives
constitutional challenges, it indicates that the L egislature certainly considers fee-

shifting based upon frivolousness to be within its own realm. 3

30f course, both Haber and his client assert that the alimony claim so
berated by the trial court was far from frivolous. Thiswasa"gray area’
marriage, where alimony is unpredictable, VictoriaM. Ho & Janeice T. Martin,
Appellate Court Trends in Permanent Alimony for "Gray-Area" Divorces, 51
FLA. B. J. 60 (1997). Inthese cases, income disparity and the marital standard of
living are very important. InYoung V. Young, 677 So. 2d 1301 (Fla. 5th DCA
1996), permanent alimony was awarded where the needier spouse, an engineer
earning $54,000 annually, had lost no earning capacity during the marriage but
could not maintain the same living standard that the couple had enjoyed. Based
upon these authorities, there was a good-faith basis for seeking reasonable alimony
in this case.
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Similarly, inreviewing thelegidative enactment of sanctionsfor refusing offers
of judgment, this Court determined that entitlement to such fees was asubstantive
matter for thelegislatureto determine, but the proceduresfor implementation of the

award were within the purview of the Court, Timmonsv. Combs, 608 So. 2d 1 (Fla.

1992); David L. Kian, The 1966 Amendments to Florida Rule of Civil Procedure
1.442; Reconciling a Decade of Confusion, 71FLA. BAR. J. 32 (1997). Notably,
in adopting the offer-of-judgment statutes, our legislature declined to extend the
sanctionstofamily law cases. TheFirst District reversed atrial court decisionwhich
denied an otherwisedigible spouse'sclaimfor attorneys fees'based solely onthetrial
court's finding that she unreasonably rejected her former husband's offer of child

support,” Auev. Aue, 685 So.2d 1388 (Fla. 1st DCA 1997). TheThirdDistrictitself

has held, in the case of E & A Restaurants of the Keys, Inc. v. Bernreuter, 589 So.

2d 436, 437 (Fla. 3d DCA 1991), "We completely reject the view that there was or
isany free-form substantiveright to attorneys feesupon ageneralized 'unreasonabl €
rejection of a'reasonabl € offer whichisor was subject to enforcement by thecourt.”
Inthat case, the plaintiffshad madeademand for judgment that did not comply with
the procedural requirements of the applicable statute. The court nevertheless

awarded themfees, andthe Third District reversed. Butinthecaseat bar, theThird
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District has contradicted itself. Thetrial judge, as shown by her own comments,
imposed fees upon attorney Haber as punishment for the only wrong she found--
failureto settle at an early stage, as viewed from the perspective of hindsight. Our
legislature has defined the parameters within which parties can be sanctioned for
faillureto settleand/or for continuing tolitigate claimswhich may befrivolous; courts
may not invent anew “inherent power” to sanction attorneyswhose conduct neither
the legislature nor this Court, in its rulemaking function, has deemed wrongful.

E. Discipline of Attorneysisa Matter Reserved to this Court and to the
Florida Bar, Requiring Due Process and a Neutral Fact-Finder; Further, in
Formal Bar Proceedings, Counsel May Defend by Disclosing Otherwise
Confidential Communications with Clients

Asexplainedinthe preceding portionsof thisBrief, Federal courtshave exercised
sanctioning authority in part because they each must control the admission and
conduct of their own bars. However, in astate having an integrated bar, the various

trial courtsnolonger havethat responsibility becausethedisciplineand qualifications

of thebar areoverseen by asingle central authority, see, Wintersv. City of Oklahoma

City, 740P. 2d 724, 728 (Okla. 1987)[Opal a, J., dissenting]. AsthisCourt hasheld,
inJduly, 1957, Floridaamendedits Constitution so asto divest thedistrict courtsof their

inherent disciplinary authority over counsel, and placed such disciplinary power
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exclusively in this Supreme Court, Stateex rel. Arnold v. Revels, 109 So. 2d 1 (Fla.

1959). ThisCourt hassubsequently delegated disciplinary functionstotheForidaBar,
seeR. Regulating Fla. Bar 3-3.1. Floridatrial courtsmay have power toinvestigate
an attorney’ smisconduct in acase, and such investigation will not constitute“double

jeopardy” evenif theoffender issubsequently referred to The FloridaBar for formal

proceedings, The Florida Bar v. Massfeller, 170 So. 2d 834 (Fla. 1964). And, of
course, the contempt power was unimpeded by the creation of an integrated Bar.
Still, it appears plain that for suspected professional misconduct not amounting to
contempt, trial courts in Florida should not be conducting ad hoc disciplinary
proceedings, even if they have jurisdiction, which is questionable.

Under aspecial procedure delineated in Rule 3-7.8, acircuit court isauthorized
to conduct a Bar disciplinary hearing, but only by involving the state attorney and
having a separate judge, not the one complaining about the attorney, conduct the
hearing. Review isavailablebeforethisCourt, just asinregular Bar proceedings. The
proceduresset forthinthe Rules Regulating the FloridaBar are designed to givethe
accused attorney fair noticeof thecharges, afull hearing, animpartial fact-finder, and
aproper avenuefor review. Similarly, inacontempt proceeding, itiswell established

that full procedural safeguardsarerequired. Butintheinstant case, an attorney has
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been convicted and punished without any of the due processguaranteed to him, and
he wasjudged by the person who had already ruled—repeatedly and emphatically--
that his client’s claims were unfounded.

Worsg, to the limited extent that a hearing was afforded to him, the attorney was
prevented from defending himself by his duty not to disclose confidential
communicationsfromhisclient, particularly inthe presenceof thehostileparty . The
Third District opinion declined to addresstheissueof privilege, cavalierly noting that

section 57.105 proceedings create the same sort of dilemma. Section 57.105

proceedings normally require the attorney to withdraw, e.g., Khoury v. Estate of
Kashey, 533 So. 2d 908 (Fla. 3d DCA 1988). However, such proceedings are
normally conducted by motion at the end of the case, with proper notice. Further,
wheretheonly matter remainingina57.105 hearingisto apportionthefeesbetween
attorney and client, there should be no need for the presence of the opposing party,
and sometype of protection (i.e., asealed record) can be afforded to prevent hostile

use of the confidential information.*

“In adissolution of marriage involving a minor child, the need to protect
attorney-client confidences from the opposing party is particularly critical, since the
court retains jurisdiction until the child’s mgjority. In common experience, divorce
cases which begin in acrimony continue to generate litigation for years. Thus, even
though counsel in the instant case had been obliged to withdraw, the client still had
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An*“inherent power” sanction as envisioned by the Third District can apparently
beimposed at any time, at the whim of the judge. It isdoubtful whether ajudge’s
sua spontethreat to sanction counsel, with no pending motion or pleading charging
any violation of a statute, rule, or court order, constitutes the sort of “proceeding
concerningthelawyer’ srepresentation of theclient” whichwill relievethelawyer of
hisduty to preserveclient confidencesunder Rule4-1.6. Certainly, inthiscaseof first
impression, without any authority on the subject, and without awaiver by hisclient,
attorney Haber wasrelegatedtosilence. A Bar disciplinary proceeding clearly does
relieve counsel of hissilence, and defenseispossible. For all of thesereasons, this
Court should prohibit thead hoc use of “inherent power” sanctionsagainst counsel,
and explainthat if atria judgeisconcerned about perceivedimproper conduct which
isnot contemptuousand violatesno Court ruleor order, thematter should bereferred
to The Florida Bar.

William I. Weston, in histhoughtful articleentitled Court-Ordered Sanctions of
Attorneys. A Concept that Duplicates the Role of Attorney Disciplinary
Procedures, 94 DICKINSON L. REV. 897 (1990), finds the “inherent power”

movement entirely counterproductive. “Thisrelatively unfettered power to sanction

areal need to protect confidential information from his spouse.
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attorneysandtheir clientsfor conduct prior to thecommencement of litigation aswell
asduringthelitigation createsasevere obstacl e benefiting neither the courtsnor the
practiceof law,” 1d.,p. 927. Inthisprocess, theimpartiality of thejudgeisimperiled.
Judges threaten litigants' counsel, and counsel threaten one another, in order to
achievesettlements, withdrawals, or other results. “Perhapsthemost disturbing result
Is that clients believe that their legal positions cannot be vindicated for fear of
sanction,” and*“[t]he sanction rulesare so vague and subject tothelatitudeof judicial
discretion that, unless necessity demands otherwise, lawyers must take the
conservativeapproachin order toavoid provoking sanctions,” Id., p. 899. Sincethere
areno formal due process requirements (often no due process at all), theresultsare
unpredictable, yet aregenerally reviewed only for “ abuseof discretion.” “Not only
does the sanction duplicate the attorney grievance procedure; it parallels the state
disciplinary regimebecausetheaward of sanctionsdoesnot bar the application of the
state grievance procedure to the same set of facts,” Id., p. 903. Wrongful conduct
isdetermined by “judicial hindsight,” which isunduly “likely to find questionable
conduct,” 1d., p. 905. Further, “[n]o qualitative or quantitative evidence exists
suggesting abody of frivolouscasesthat would warrant thiscavalier approach,” 1d.,

p. 902.
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1. 1IF ANY “INHERENT POWER” EXISTSIN FLORIDA TRIAL
COURTSTO PUNISH COUNSEL FOR ACTSTHAT VIOLATE NO
STATUTE, RULE, OR COURT ORDER AND DO NOT AMOUNT TO
CONTEMPT, IT MUST BE RESERVED FOR EGREGIOUS
CONDUCT, WITH PROPER NOTICE, A HEARING, AND A RIGHT OF
MEANINGFUL REVIEW

Asseeninthehistorical discussion regarding precedent in other statesandinthe
Federa system, supra, the awesome power exercised by a trial judge through
“inherent power” sanctions against counsel is so dangerousto our entire system of
justicethat many juristsbelieveit should not berecognized at all. But if thisCourt
believesthere can ever be asituation justifying “inherent power” sanctions against
counsel for conduct which is not contemptuous and is not punishable by use of any
existing statute or rule, it must provide guidanceto the bench and bar, placing limits

upon the power. The following restrictions are suggested:

Thestandard for imposing sanctionsmust betruly “ stringent,” Adamsv. Carlson,

521 F. 2d 168 (7" Cir. 1975); misconduct under thisdoctrine should be so severe as
tothreaten thevery function of the Court itself. Pre-litigation conduct should not be
considered, unlessit consistsof anact (i.e., counsal’ sknowing destruction of relevant
evidence) directly hampering theadministration of justice. A specificfindingthat the

attorney committed serious misconduct with actual wrongful intent amounting to

48



subjective “bad faith” should be required. Mere negligence or even incompetence

should not evoke this extraordinary remedy, nor should the pursuit of “long shot”

claims, e.q., Optic Graphics, Inc. v. Agee, 87 Md. App. 770,591 A. 2d 578 (Ct. Spec.
App. Md. 1991). Even in the context of section 57.105, courts hold that “[t]he
attorney isnot aninsurer to hisclient’ sadversary that hisclient will wininlitigation.
Rather, he has a duty “to represent his client zealoudy...(in presenting) for

adjudication any lawful claim, issue or defense,” Fee, Parker & Lloyd. P.A. v.

Sullivan, 379 So. 2d 412 (Fla. 4" DCA 1980), citing ABA Code of Professional

Responsibility, EC7-1, DR7-101. A clientwho suffersan adverseresult duetohis
attorney’ serror can bring aclaimfor mal practice, whereintheattorney will havefull
procedural rights; thus, itisboth unfair and unnecessary to decideissuesof negligent
representation by summary procedure.

The necessary finding of “bad faith” can be reached only after the attorney has
been given adequate notice that the court intends to impose sanctions under this
theory, and hasbeen provided afull hearing wherein witnesses and evidence can be

presented, e.g., Barndt v. City of Tacoma, 664 F. 2d 1339 (9" Cir. 1981). If thejudge

istheaccuser and/or if thejudge hasmadepreliminary rulingsinfavor of theopposing

party which directly bear upon the claim of sanctions, his or her impartiality is
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guestionable; in such a situation, the attorney should be entitled to have the issue
referredtoaneutral judge. If proper defensewould requiredivulging attorney-client
confidences, thematter should definitely bereferred to another judgeunlesstheentire
liti gation with the opposing party hasbeenfully andfinally ended, including appeals.
Further, inthat situation, the accused attorney should be specifically relieved fromthe
duty of confidentiality; and, of course, the opposing party should be excluded from
hearing any testimony regarding confidential attorney-client communications. There
should beanimmediateright of appeal fromany final order imposing sanctionsupon

an attorney.

[11. THE ATTORNEY’S CONDUCT IN THISCASE WOULD NOT BE
CONSIDERED SANCTIONABLE EVEN BY JURISDICTIONSWHICH
RECOGNIZE SUCH POWER, NOR WASHE AFFORDED DUE
PROCESS

Theonly “misconduct” found by thetrial judgeinthiscasewasthelitigationitself.
In her opinion, the case should have been settled in light of the risks and potential

benefitsof litigating. EventheThird District opinion stopsshort of finding the case

whollyfrivolous; it wasnot. Thetrial judgetermedit a“long shot,” but even shedid
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not find atotal absence of justiciableissues[Tr 12/10/96, p.8] No precedent exists
holding that the pursuit of a“long shot” by counsel isso extraordinarily outrageousthat
the court must invoke its“inherent powers’ to protect itself. If “long shots’ were
improper, wewould never have recognized aright to counsel for indigent criminal

defendantsbecause Justice Abe Fortas could not have argued Gideon v. Wainwright,

372U.S.335(1963); and our childrenwould still attend segregated school sbecause

Justice Thurgood Marshall could not have agreed to take on Brown v. Board of

Education of Topeka, Shawnee County, Kansas, 347 U.S. 483 (1954).

Indeed, "long shots" are explicitly sanctioned. R. Regulating Fla. Bar 4-3.1
prohibitsan attorney from participatinginlitigation"unlessthereisabasisfor doing
so that is not frivolous, which includes a good faith argument for an extension,
modification, or reversal of existing caselaw." Thisruleisbroad enough to permit
eveninnovativeor imaginativeclaims, andisintended smply to prohibit "an obsessive

attempt torelitigateanissuethat hasfailed decisively numeroustimes,” TheFlorida

Bar v. Richardson, 591 So. 2d 908, 910 (Fla. 1992). A contention that the husband
was entitled to areasonable amount of alimony in thisunusual situation, wherethe
wifewas not only capable of earning alarge salary but had trust incomethat during

oneyear approached $240,000, and wherefor eleven years she had provided amore
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luxuriouslifestylefor him than hecould now providefor himself, wasaclaimfairly
entitled to be heard in the courts of this state.

|n addition, because attorney Haber did not recel ve advance warning that the Court
wasconsidering an“inherent power” sanction, did not havereasonto believe—from
any prior precedent—that his conduct was sanctionable, and could not present his
defense without violating his duty to his client, he clearly did not receive the due
processrequired by all of the above-cited cases. A cursory review of thetranscripts
from the March, May, and December, 1996, hearings, |eaves any reader with the
clear impression that thisjudge was determined to sanction someone, and did not even

wish to know whether the client or the attorney was the culpable party.

STANDARD OF REVIEW
Asto theissue of whether thetrial court had jurisdiction to impose this sanction
upon attorney Haber, the standard of review isde novo, “right or wrong,” Lester v.

Rapp, 85 Hawaii 238, 942 P. 2d 502 (Hawaii 1997). Theissueof whether Petitioner
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Haber was afforded due processisreviewed by the same standard, Bank of Hawaii

v. Kunimoto, 91 Hawaii 372,984 P. 2d 1198 (Hawaii 1999). Totheextent that there

were factual findings relevant to this issue, they are reviewable under a “clearly

erroneous’ standard, Optic Graphics, Inc. v. Agee, 87 Md. App. 770,591 A. 2d 578

(Ct. Spec. App. Md. 1991), but Petitioner’ s contention is that there werereally no
significant factual findingsbecausehewasunableto present adefense. Finally, if the
prerequisitesfor sanctions have been met, adecision regarding whether to impose
sanctions, and in what amount, is reviewed according to an “abuse of discretion”
standard, Id. Once again, Petitioner contendsthat thetrial court never reached this
point becauseit did not havejurisdiction, failed to afford him due process, andfailed

to make essential factual findings.

CONCLUSION

Inthiscase of firstimpressionin Florida, this Court should hold that Floridatrial
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courtshave no power toimpose sanctionsupon counsel for conduct whichviolatesno
statute, rule, or court order, and does not amount to contempt. The dangers of
recognizing such vast, amorphouspower far outweigh itshighly specul ative benefits.
If, however, this Court choosesto grant some degree of “inherent power” sanctions
totrial courts, it must placestrict limitationsupon the power, in accordancewith the
jurisprudence of other state and Federal courts. Under those standards, it is clear
from therecord in this case that the conduct of the Petitioner, Dennis Haber, Esq.,
wasin noway improper, and thetrial court’ saward against him should bereversed.
Justicewould surely beill servedif attorneyscould be punished merely for pursuing
“longshots,” or for failingtoforcetheir clientsto settlecolorableclaims. Itislikewise
clear that the Petitioner was not afforded due process, so that at minimum, remand
for afair hearing would be necessary if this Court considered his conduct even

guestionable.

NOTE ON TYPEFACE

Thetypefaceused hereinisTimesNew Roman, , proportionately spaced, fourteen

point.
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