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SUMMARY OF THE ARGUMENT

No Florida precedent has ever really discussed the justification, dangers, and
benefits(if any) of recognizing an*“inherent power” for trial courtsto enter personal
sanctionsagainst attorneysby requiring themto pay feestotheopposing party. The
few casesaccepting thedoctrinehavesimply ignored prior Floridaprecedent refusing
to allow such awards against counsel or parties. Where actually discussed in other
contexts in Florida cases, “inherent power” is depicted as restricted to situations
whereit is absolutely necessary to protect the court’s own integrity. Thus, if this

Court findsthat thereis*“inherent power” in Floridatrial courtsto sanction counsel for



conduct whichviolatesno statute, rule, or order and isnot contemptuous, the power
must be reserved for outrageous conduct, and full due process must be provided.
Situations involving professional judgment should never be subject to this sort of
sanction. An attorney’s failure to force his client to settle a colorable claim, the
conduct inthiscase, isnot misconduct at al, and surely doesnot riseto such alevel
as to threaten the integrity of a court. Further, the attorney was never given fair
notice that this novel theory would be used by the trial court, nor did he have an
opportunity to present evidence in hisown behalf, dueto the strictures of attorney-
client confidentiality.
ARGUMENT:
|.NO PRIOR PRECEDENT FROM THISCOURT OR FROM
FLORIDA INTERMEDIATE APPELLATE COURTSPROVIDES ANY
REASONED BASISFOR ADOPTING A NEW, UNLIMITED
“INHERENT POWER” TO PERSONALLY SANCTION ATTORNEYS
FOR PURSUING ALLEGEDLY MERITLESSLITIGATION
Therespondent haslocated some additional Floridaauthority not previously cited
by petitioner. However, additional casesfromtheDistrict Courtsof Appeal merely

serve to further demonstrate how badly the issue has become clouded, and how

important itisfor thisCourt to make arational and definitive pronouncement asto



whether trial courtshave* inherent authority” to award attorneys feesagainst counsel
for conduct which is not contemptuous and if so, what process is due and what
standards areto be applied . For example, the recent Fifth District case of Lathev.

Florida Select Citrus, Inc., 721 So. 2d 1998 (Fla. 5" DCA 1998), citing the dictum

from Smallwoodv. Perez, 717 So. 2d 154 (Fla. 5" DCA 1998), affirmstheimposition

of asmall amount of attorneys’ feesagainst an attorney who actually liedtothetria
court and admitted doing so, although heargued that the court had neglected to make
a formal finding of contempt first. The appellate court rejected the attorney’s
argument that the award was invalid because there was no technical finding of
contempt. (Of course, it was clear that his conduct was contemptuous, whether or
not the court had so adjudicated.) Further, in citing Perez for the proposition that
“courtshaveinherent power to assessattorneys feesagainst counsel for litigating
inbadfaith,” the Fifth District added, “ although caution must be exer cised and due
process satisfied,” Lathe, 721 So. 2d at 1247, language extremely relevant to the
issues in this case, but not cited by respondent.

Indeciding Lathe, theFifth District never made any attempt to distinguishitsprior

case of Statev. Harwood, 488 So. 2d 901, 902 (Fla. 5th DCA 1986), wherein the

same tribunal struck down an award of fees to the opposing party for harm



occasioned by counsel'stardiness, determined that therewasabsol utely no authority
permitting such assessment, and suggested that if counsel's conduct amounted to
contempt, sanctionsmight beimposed, but " any sanctionsimposed would not befor
the benefit of the defendant.” The Fifth District has also held that even where the
factsjustify afinding of civil contempt against counsel for deliberatefailureto attend
mediation and thecourt awards fees, theawardisinvalid unlessitincludesafinding
that counsel hasthe present ability to pay the sanctions, something that wasobviously

never considered in the instant case, Fredericks v. Sturgis, 598 So. 2d 94 (Fla. 5

DCA 1992).
Aspreviously stated, the First District has remained consistent; it hasreiterated

that attorneys' feescannot beawarded in circumstancesother than whereauthorized

by contract or statute, or where the attorney has created afund, e.g.,McElhiney v.

Ash Properties, Inc., 411 So. 2d 291 (Fla. 1% DCA 1982), citing Miller v. Colonial

Baking Co. of Alabama, 402 So. 2d 1365 (Fla. 1st DCA 1981). However, an

exceptionismadefor civil contempt, which canalow acourtinitsdiscretionto assess

fines and award attorneys’ fees, Lamb v. Fowler, 574 So. 2d 262 (Fla. 1 DCA

1991).

By contrast, jurisprudence from the Fourth District is wholly inconsistent. In



deciding Patsy v. Patsy, 666 So. 2d 1045 (Fla. 4th DCA 1996) and David S. Nunes,

P.A. v. Ferguson Enterprises, Inc., 703 So. 2d 491 (Fla. 4" DCA 1997), the Fourth

District never noted nor mentioned itsown contradictory prior precedent, Gibsonv.

Troxel, 453 So. 2d 1160, 1163 (Fla. 4" DCA 1984), wherein it reversed a $5,000

award of attorneys feesagainst counsel for causing amistrial by making improper
comments. The appellate court in that case found no authority to assess attorneys
fees as a sanction , and remarked that “ attorneys fees may be awarded only when

provided for by agreement, by statute, or for creating afund, unlessthey areaccorded

asafineor sanction for indirect contempt,” citing Miller v. Colonial Baking Co. of
Alabama, 402 So. 2d 1365 (Fla. 1st DCA 1981). As previously noted, the Fourth

Districtalsoignoreditsprior precedentin Department of Revenuev. ArgaCo., 420

So. 2d 323 (Fla. 4th DCA 1982).

These cases, and those previously discussed inthe Petitioner’ sinitial brief at pp.
31-36, demonstratethat although some of the District Courtsof Appeal haverecently
been attracted to the illusory “quick fix” which the Federal doctrine of “inherent
powers’ appearsto offer for the problem of attorney misconduct, noneof them have
thought through the implications of what they have done, nor even recognized that

they are departing from prior precedent. Indeed, only the Lathe court givesat |east



lip serviceto concernsof fairness, due process, and the possible abuse of unfettered
judicial power.

Historically, casesfrom this Court do not support such awidespread expansion of
atrial court’s power to award attorneys' feesto the other party as a sanction, and
certainly not asasanction against counsel. Beforetherewasastatute allowing fees
infamily law cases, this Court struck down an equitable award of feesto a spouse,
reiterating that fees can be awarded only where there is a contract or statute, or

where the attorney creates afund, Kittel v. Kittel, 210 So. 2d 1 (Fla. 1968). This

holding wasreiterated in Estate of Hamptonv. Fairchild-FloridaConstruction Co., 341

So. 2d 759 (Fla. 1977), where the Court disapproved an expansiveinterpretation of

afeesstatute. InWalker v. Bentley, 678 So. 2d 1265, 1267 (Fla. 1996), this Court

discussed the nature of the contempt power, holding that “the power of a court to
punishfor contempt isaninherent onethat existsindependent of any statutory grant
of authority and is essential to the execution, maintenance, and integrity of the
judiciary,” although the legislature does have power to limit the sanctionswhich a
court may impose for contempt. As previously stated, it was the contempt power

that wasthebasisfor thisCourt’ sstatement in Levin, Middlebrooks, Mabie, Thomas,

Mayes & Mitchell, P.A. v. United States Fire Insurance Co., 639 So. 2d 606 (Fla.




1994), that a court has*inherent power” to protect itself “from acts obstructing the
administration of justice... Inparticular, atrial court would havetheability touseits
contempt powers to vindicate its authority and protect its integrity by imposing a

compensatory fineas punishment for contempt, Mabie, supra, 639 So. 2d at 608-09

(emphasisadded). Thequoted language by no meanssuggeststhat trial courts may
institute some undefined ad hoc sanction against attorneysfor acts not amounting
to contempt. Rather, the contempt power exists of necessity, because a court must
protect its own processes against abuses which flout its authority and thereby
undermine the institution itself.

Most importantly, the case of Rose v. PAlm Beach County, 361 So. 2d 135 (Fla.

1978) defines the limits of “inherent authority” in the context of a certiorari
proceeding. A county court had ordered Palm Beach County, on behalf of anindigent
criminal defendant, to pay additional witnhessfeesin excessof the statutory amounts,
because the trial had been moved to a new venue three hundred miles away at the
request of the defendant’ s court-appointed counsel. The reviewing Circuit Court
guashed theorder, finding that the county court had no authority toissueit. Thetrial
court hadissued the order because the defendant had argued that otherwise, hewould

be unableto compel the attendance of necessary witnesses and would therefore be



denied due processof law, equality beforethelaw, and achancefor afair trial. The
county argued that the concept of “inherent power” is*“derivative of the concepts of
separation of powersand judicial independence. Assuch, itisavery narrow doctrine
positing only that courtshave authority to do thingsthat areabsolutely essential tothe
performanceof their judicial functions,” Rose, 361 So. 2d at 137. ThisCourt agreed,
noting that “inherent power should be exercised only after established methods have
failed or an emergency has arisen,” 1d., at 138, note 9. Further, “The doctrine of
inherent power should beinvoked only in situations of clear necessity,” Id. at 138.
Finally, “actionstaken by trial courtsand purporting to be based strictly oninherent
judicial authority aresubject tojudicial review and the burden must be ontheissuing
court to show that the action is necessary to enable the court to perform one of its
essential judicial functions,” 1d., at 139. Although the specific question in _Rose
concerned an order requiring another branch of government to expend funds, the
discussion of the narrow limitsoninherent power iscertainly instructivein the case
at bar.

Substantially after the rulingsin the case at bar, this Court decided Bitterman v.

Bitterman, 714 So. 2d 356 (Fla. 1998), a case arising from a contentious estate.

Because a single recalcitrant heir/personal representative had hired a law firm,



directeditsactions, andthenunfairly resisted itsattemptsto bepaid for itswork after
it withdrew, the court awarded feesto thelaw firm pursuant to the probate code for
itswork in the estate, and thereafter awarded feesunder section 57.105 against the
heir. ThisCourt found no basisfor section 57.105 fees, but found that the heir could
be liable to the law firm for its fees under an “inequitable conduct” theory,
nevertheless noting that thedoctrineis“rarely applicable,” 1d., at 365. Notably, the
lawyersin that case were awarded their full fees even though they filed a pleading
Intheestatewhich, they told theclient inwriting, washighly unlikely to be successful,
though not quitefrivolous. ThisCourt then stated, “ attorneys feesbased onaparty’s
Inequitable conduct have been recognized by other courts in this country,” citing

Federal authority. The Court also madereferenceto Hilton Oil Transport Co. v. Oil

Transport Co., 659 So. 2d 1141 (Fla. 3d DCA 1995), which merely statesindictum
that a number of Federa courts have recognized a “bad faith” exception to the

“Americanrule’; and toln re Estate of Duval, 174 So. 2d 580 (Fla. 2d DCA 1965),

which merely holdsthat attorneyswho are obliged to perform extraordinary services
intheadministration of estatesare entitled to areasonablefeefor their work. None
of these Florida authorities even suggests that the attorney who represented the

recal citrant party can be personally liablefor the opposing party’ sfees, merely that



the party might; indeed, one of the beneficiaries of the Bitterman ruling wasthelaw
firmwhich had represented thewrongdoer. And, of course, thetrial court did notrely
upon Bittermaninitsruling, nor did the appellate court. Theissue presentedinthis
case s, therefore, simply the “inherent power” doctrine, asit applies to counsel.
From the perspectiveof “inherent powers’ therewasplainly nojudicial necessity
to sanction attorney Haber personaly, for possiblyfailingto advisehisclient to settle
a“long-shot” claim. Theprosecution of thehusband’ sclaminthiscasesurely posed
no threat to theintegrity of thejudicial process. If the opposing party was unfairly
harmed by the continuation of thelitigation, there were other meansto remedy the
situation, through section 61.16, Fla. Statutes (1997)-- provided that the requisite
statutory factorswerefairly considered, which the husband contends did not occur.
Thetria court simply wanted to avoid thevery clear mandateof Fla. Stat. sec. 57.105
asit then existed, which did not permit feesto beawarded against counsel unlessthe
actioniswholly frivolousfrom the outset, and even then, did not allow morethan a
50% assessment which cannot be imposed if the attorney has relied in good faith
upon factstold to him by hisclient. Thejudge did not like the law. Shetherefore
invented an “inherent power” to create anew feesentitlement which thelegislature

had not seen fit to grant to litigants.

10



The ramifications of such a power are mind-boggling. Can an attorney be
personally sanctioned for calling witnessesthat the court cons dersredundant, thereby
lengthening the trial? Can he or she be personally assessed fees for selecting an
expert whomthecourt later deemsunqualified after thewitnesshastestified or been
deposed, sothat theother party hasincurred expenses? If failureto settleacolorable
claimissanctionable, where could we possibly draw theline? If thisCourt findsan
“inherent power” to sanction attorneysfor conduct whichisnot contemptuous, theline
should be drawn at least at the point where the attorney isexercising professional
judgment or acting withinthe scopeof hisor her ethical duty totheclient. Obvioudly,
no exerciseof professional judgmentisinvolvedinlyingtoatribunal, e.g., Lathev.

Florida Select Citrus, Inc., 721 So. 2d 1998 (Fla. 5" DCA 1998), or in refusing to

consent to correction of ascrivener’s error, e.g., Sanchez v. Sanchez, 435 So. 2d
347 (Fla. 3d DCA 1983). It may besaid that noneisinvolvedinissuing aburdensome

subpoena to a fellow attorney with inadequate notice and without investigating

whether the attorney hasrelevant information, e.g., Moakley v. Smallwood, 730 So.
2d 286 (Fla. 3d DCA 1999), or in accepting funds on behalf of someonewhoisnot

aclient, e.qg., Goldfarbv. Daitch, 696 So. 2d 1199 (Fla. 3d DCA 1997). Indeed, the

Third District’ sspecificjustificationfor itshol dingsin Sanchez and Gol dfarb wasthat

11



theattorney could not have been legitimately representing aclient whenengagingin
the sanctioned conduct. But there is no doubt that the decision to settle acaseis
within the professional judgment of counsel and further, that counsel is ethically
permitted to continuerepresenting aclient who hasacolorabl e claim and who does
not wish to settle.! For errorsin professional judgment, the remedy of malpractice
existsalready. Thetrial court cannot conduct anad hoc malpracticetrial at theclose
of every case, with the “damages’ to be awarded to the opposing party.

Not least of the considerations in addressing this issue is the perception of
fairnessin Floridacourts. If weallow standardless, “1 know bad faithwhen | seeit”
sanctionsagainst attorneysin astate which hasan el ected judiciary whose campaign
financinglargely comesfrom attorneys, it will likely be said of many ajudgethat he
or sheimposes sanctions, or declinesto do so, on thebasi sof who has supported prior
campaigns. Large firms that have many dollars to contribute will have at least a

perceived advantage in this arena

'Respondent incorrectly claims that the husband’ s alimony claim was neither
novel nor meritorious. Obviously, a husband seeking alimony based solely upon loss
of lifestyle, without diminution of his personal income, is not common; the trial
judge rejected the claim out of hand, but at least one Florida case has awarded
alimony to a spouse in precisely that situation, Young v. Young, 677 So. 2d 1301
(Fla. 5th DCA 1996). It may be fairly said that a claim with only one precedent on
point is somewhat novel, but also it is clearly not frivolous.

12



As previously explained, approval of this remedy will not have the effect of
correcting misconduct or stopping meritlesslitigation, asitsproponentshope. Instead,
every hard-fought case will carry with it amotion for “Diaz fees,” and there will be
endless litigation over them. It will, however, frighten all Florida attorneys, but
especially small firmsand solo practitioners, away from accepting meritorious but
novel cases. Still more will be impelled to withdraw from representation after
receiving asettlement offer that some court, inthe exercise of hindsight, may deem
so reasonabl e that it should have been accepted. Accessto courtswill therefore be
effectively denied for many litigants. Theephemeral benefitsthat onemight hopeto
gain are surely not worth the consequences.

Finally, the experiences of other U.S. jurisdictions, which were exhaustively
chronicledinthepetitioner’ sinitial brief, offer only limited guidance. Thepresence
of anintegrated bar, thedisciplinary proceduresof the state bar, the current status of
statutory law, the adequacy of existing court rules, and the presence of an elected
judiciary areall factorswhich may make Floridamore prone reject others' solutions.
Notably, however, all of thejurisdictionswhich do allow “inherent power” sanctions
against attorneys have imposed clear limits. And, nowhere has either party found a

case which sanctions counsel for merely failing to make a client settle a colorable

13



claim. Thus, no authority on point justifiesthetrial court’ s actionsin this case.

II. DUE PROCESSWASNOT AFFORDED TO THE ATTORNEY IN
THISCASE

Respondent suggeststhat attorney Haber had fair noticethat these sanctionswere
bei ng sought against him, by themerefact that respondent asked for fees pursuant to
section 57.105. Infact, Haber prepared adefenseto afeesclaim under that section
and prevailed onthat defense[Tr 12/10/96, pp. 36-37]. Hecould not haveimagined
that thetrial court would then bypass the statute and come up with anew theory to
hold him personally liable. Respondent al so pointsout that Haber did not attend the
second hearing, but omitstotell the Court that Haber had no reason to expect that the
Court would entertain additional argument or evidenceonthefeesissues, which had
already been heard; rather, the hearing wasfor the purpose of discussing amethod
for getting healthinsurancefor thewife. Asthehusband’ sco-counsel stated, arguing
the fees award “is not what our job istoday.” [Tr 5/23/96, p. 18].

Respondent suggeststhat if the husband and hiscounsel wereactingingoodfaith,
they would have propounded settlement offers themselves or at least sent

correspondencetothewifeasking for financial information so that they could evaluate

14



her offer. Thelatter suggestionisabsurd, inlight of thewife’ stotal amnesia, absence
of records and recalcitrance in furnishing financial discovery. It can hardly be
expected that shewould have voluntarily furnished that which shefailed to furnish
under thediscovery rules. Without thisinformation, the husband felt unableto make
offers. Thewife’s own expert accountant, testifying at the first fees hearing, was
asked, “ Andwould you agreethat it would befoolish to make any type of asettlement
offer or even accept a settlement offer or even counter without all of the facts at
hand?’ Her responsewas, “ Absolutely.” [Tr 3/14/96, p. 39]. Ultimately, the husband
did enter into settlement negotiations, and asked amere $25,000inlump sumalimony
[1d., p. 104; Tr 12/19/96, p. 23].

Respondent further suggests that Haber should have profferred the confidential
testimony which hemight havedlicitedintheabsence of anattorney-client privilege,
but citesno authority whichwould allow abreach of attorney-client privilegefor such
proffer. Itisdoubtful whether ajudge’ s unexpected, sua sponte threat to sanction
counsel under anovel “inherent power” theory, with no pending motion or pleading
charging any violation of a statute, rule, or court order, constitutes the sort of
“proceeding concerning thelawyer’ srepresentation of theclient” whichwill relieve

the lawyer of hisduty to preserve client confidences under Rule4-1.6. Further, the

15



trial court agreed that an evidentiary hearing would be needed, and suggested that
Haber obtain a remand for such hearing if the appellate court agreed with the
“inherent power” theory [Tr 12/10/96, pp. 87-91]. Thus, Haber and hiscounsel had

no reason to expect that a proffer would be necessary.

CONCLUSION

Inlight of prior jurisprudencein Florida, and after eval uating the experiences of
other jurisdictions, this Court should hold that Floridatrial courts have no power to
Impose sanctions upon counsel for conduct which violates no statute, rule, or court
order, and does not amount to contempt. The dangers of recognizing such vast,
amorphouspower far outweighitshighly specul ative benefits. If, however, thisCourt
choosesto grant some degree of “inherent power” sanctionsto trial courts, it must
placestrict limitationsupon the power, in accordance with thejurisprudence of other
state and Federal courts. Under those standards, it is clear from the record in this
casethat the conduct of the Petitioner, DennisHaber, Esq., wasinnoway improper,
andthetrial court’ saward against him should bereversed. Itislikewiseclear that
Haber was not afforded due process, so that at minimum, remand for afair hearing

would be necessary if this Court considered his conduct even questionable.
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