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INTRODUCTION

‘This case is before this Court on discretionary review from a decision of the
‘Third District Court of Appedl, reported at Diazv. Diaz, 727 S0.2d 954 (Fla 3d DCA

1999). That opinion was entered in an appesl from a find order of the trial court

tered on Jenuary 2, 1997, feesand in

a dissolution of marriage proceeding, [R2. 16-19]. In thet order, the trial court

awarded attormeys fees and costs, from atotal of $72,000 that
were reasonably incurred in the divorce: The feesand costs were assessed against
the Husbend and his counsel, jointly and severally, due to the unnecessary litigetion
caused by them. [R2. 16-19].

Inthis brief the Petitioner, DIOSDADO C. DIAZ, will be referred to by name
or as "the Husband." Petitioner, DENNIS HABER, will be referred to as " the
Hushands counsel* Respondent, RINA COHAN, will bereferred to by name or as

“the Wife" Respondent, LEINOFF & SILVERS, PA., will be referred to as "the

for
“RL" for "original record on appedlin Third District Case No. 96-515 (pp. 1-

any;
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“R2." for “original record on appeal in Third District Case No. 97-334 (pp. 1-

*TL for “transcript of proceecings teken on iy 28, 1995
T2 for “continuation of transcript of proceeings teken on July 28, 1995;"

“T3:" for “ranscript of proceedings teken on August 31, 1995;"

“T4." for "transcript of proceedings taken on September 1, 1995;

“T5" for “continuation of transoript of proceedings taken on September 1,

*T6." for "transcript of proceedings taken on December 26, 1995;"
*T7." for *transcript of proceedings teken on March 14, 1996;"

T8 for “ranscript of proceedings taken on May 23, 1996;"

“trenscript of proceedings teken on December 10, 1996."
Al emphesisis supplied, unless specifcally indicated otherwise

STATEMENT OF THE CASE AND FACTS

brief filed by Haber, on the basis that the statement contained therein is
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Respondents, and

statement of el findings

inthe trial court:
“The tril intis matter occurred over three daysin 1995. [R1.431]. Thefinal
jucdgment contained the following findings

The parties were married on February 19, 1984. They separated
on June 9, 1994, These dissolution proceedings were commenced
shorly therefter. [R1.431]

During the parties marriage they herl a moderately comforteble
‘standard of living. Much of thet standerd of living wes supplemented by
gifts from the Wife's parents, credit cards, and debt. The parties
incurred over $36,000 in credit card deb.

Ry wiho worked full-time during the

andreceived
aditional pay as amember of the bomb squad. The Wife is a lawyer
who a one time worked with the State Atiorney's Office, but left that
employment two years after the marriage due to burn-out. The Wife
‘subsequently opened her own practice, but worked on only a part-time
besis and generally lost money. Since Tenyers birth in 1989, the Wife
worked minimal hours in her prctice, while the Husbend wes the
primery wage earmer. [R1432]

The Wife brought several items of her separate, pre-marital
property into the marriage. Prior to the parties’ marriage, the Wife's
father gifted to her his business.
trust for the Wife's benefit, which was funded from distributions and
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thestocks ! Thetrus
an account in the Wife's name, and used by her before and during the
marriage.

Prior to the marriage, the Husband and Wife executed a pre-
nuptial agreement. The one page document providesmerely thet,inthe
event of the parties marriage, have
nointerest in or claim to the Wife's trust assets. The Husband did not
deny the valicity of the agreement, and eventually—neer the time of
trialstipulated thet for equitable distribution purposes the trust assets
identified therein were the Wife's. [RL433]

“The court found thet the only meritel assets were the Husband's pension, the
masital portion of which was vaued a $255, 813; the Husband's deferred
compensation plan, which was valued a $39,680; and the Husband's interest in the
*196" fund, the marital portion of which was valued et $69,836. [R1.435-6]. These
asses had a combined total value of $369,329. The court divided these assets on a
75/25 basis, in favor of the Husband. [R1.441-2).
“The Husband also pressed adlaim for alimony. The trial court found:
“The Husband is not entitled to an award of alimony of any type.
He has no unmet needs for reasonable expenditures. Nor hes he
tomeet any for

‘support. Any ciaim for alimony by the Husband is bessless and borders
on Florida Statute 57.105. In fact, the Husband's claim for imony

“The Wife's father established similar trusts for each of his three
daughters, and annually funded each trust, in his sole discretion, in an equal
amount. [T1.34).
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borders on the ludicrous. The court does not know where the claim
came from. Given the level of the Husband's income as well as his
expenses, the court does not understand either his debt or his claim for
alimony. [R1.436].

The Wife's recent work history—for the past seven years-- is
precisely
prectitioner. She received her income from her passive ownership
interest in e family business. Thisisher employment capability. Sums.
that she eamed while working full-time over six years ago are not
relevant now. It is hoped that the Wife will obtain gainful employment
in the future, but that will be her choice.

The Husbend's request for rehabilitative imony is similaty

Inthis case,
throughout the marriage. He is not entitied to alimony of any
type-permanent, temporary, or otherwise. [R1.437).

These findings were consistent with the court's pronouncements at the
condlusion of the tridl. The court statect:
‘The husband's claim for alimony is basless. | have put alttle

note when | started here. The husband's claim for alimony borders on
I mean, | don't know Given

thelevel of

her house,the court does ot either,
unless it is because of the extra contributions to differing deferred
compensation plans and insurance. [T6.606]

Therewasalot | couldnit understand inthis case. What the court
cannot understand and what the court finds zppalling is the amount of
money spent to litigate this case or the husband's reluctance to bring it
totrial. The court that he
cashed in a$40,000 pension as aretainer for his attorney. [T6.606-7]

5
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Let dimony.
There are two types of alimony you can get someone, rehehiltative
alimony. I order to meke a dlaim for rehabilitative limony you must
have a plan which shows tht you have agod in order to enhence your
income. I order to get permanent income | think it shows that your
sills have atrophied somewhat or thet you camot maintan the
respneble stenderd of living. In this case, all of the testimony shows
that the hushend's income hes consistently gone up. Some of it is the
resuit of increases in the pay scale, some of it is in line with his
of overtime, but havenit atrophied.
There's nothing else for him to do, and, quite frankly, | donit — | dich't
see avery elzborate lfestyle in the evidence. | mean, the wife hed a
house. He moved into the house.  He hd a house which he sold. |
didnt find, you know, eiaborate travel. | meen, the wife bought
expensive clothes but | dontt think there wes any evidence that the
husbend did or that his style or standerd of living hes chenged or thet he
cannot comfortably maintain that Style or standard. Whet was his
income st yeer, $80,000 or in 94 I'm not sure wihet it was

MR. LEINOFF: Over 80.

THE COURT: But | looked aound and | read both
memorandums and | cant figure out how there could be a diaim for
alimony here. | meen, the wife's source of income to begin with isnon-
maitl. Of course 'mthinking of Rosen versus Rosen, which was one
of the first cases that came out, | think, back in the seventies on this
‘subject where the husbend was a lanyer who practiced law only part-
time becausehe hed substantial family income, and | don'tremember the
exect holding of the case but they scid in effect they couid look to his
non-marital assets to provide for the wife if the other needs werenit
being met, but the only

got married and balance it out. $80,000 ayear. He can certainly find a
nice place to live tha's not over a garege. (T6.606-9].
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THE COURT: | mean that should be clear. I'm denying the
hushand's dlaim for alimony. That didnt take a lot to figure out.
[T6610]

The other thing that really concerns me about this caseiis | don't
know why it Folks I'
isstie of attormey'sfeesand entitlement and amount, and | am really very
concerned. | guess Il lear alot more about this case a that hearing
probably than | have learned at this stage thus far. I'm very concerned
and | sent amemo to Judge Kreeger s | said | was going to do, and |
donit know if itbutas! heard
atthetime of trial hewas not
retained until after it was announced that he would be coming into the
case and Judge Kreeger got out of the case.

MS. KARLAN: Hewaslisted asa--

THE COURT: Excuse me. Hewas listed. He was listed ina
pre-trial catalog before he was ever contacted about testifying in this
case. Now | don't know how many accountants there are in Dade
County, but why thet particular accountant waslisted, probably the only
accountant that Judge Kreeger would have to recuse hersalf on, | don't
know.

MS. KARLAN: Judge, | think there was already evidence that
there was a relationship between him and Mr. Haber before.

THE COURT: Excuse me. | know, and that's even more
disturbing to me. That's even more disturbing tome. | don't know why
this case took s0 long to try. [T6.619-20]

"THE COURT: Y ou weren't here, obviously, when | said that the
first thing | | sat downisthat
alimony borders on the ludicrous, and | also made some notes - | was
rying to work with both of the judgments that you ll gave me and
getting nowhere fast in doing that because | hedthe fesling that you al
e tred different cases o maybe we were, you know, in a different
room in this case, and in thet one | have written here the claim borders

7
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on 57.105. | mean, there is no way that | could figure out, and |
reviewed your cases. Given the circumstances of the case, they
certainly do notjusify any awerd of alimony and, you know, evenif the
genderswere reversad it would be the same thing, you know. [T6.654-

B

The Wife requested an award of attorneys’ fees and costs pursuant to both
Florida Siat. §61.16 and Florida Stat. §57.105. The hearing on attorneys fees

commenced on March 14, 1996. [T7]. At thestartof the hesring the court indicated

that-solely e thedivorce

then she was otherwise legelly entitied pursuent to tatute. The court explained:

THE COURT: You know, one o thethingsthet reslly upset me
about this case as | think | said it on record is thet shewes — if you just
read the Statute books, she was entitled to one half of the pension, his
pension that accumulated during the marrige. | put in an equitcble
factor there because we have eqiteble distribution. They are ight, as
amatter of statute of law. Whether it is correct as a matter of equity.
1 do not know. [T7. 27-6]

During that hearing, it was established that in September, 1994, (prior to

commencement of the proceedings) the Wife conveyed a settlement offer to the

thecild, and
o more. Shewaived any claim whatsoever to the marital estate, which consisted

Sclely of the Hushand's benefits earmed during the marriage, and later valued at
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$360,329. [T7.43-5]. Therewas no response o that offer. Insteed, the Husband's

counsal called and advised the Wife's counsl thet there would be litigation, as the
Husbend was seeking dlimony. [T7.45]

Further testimony revesled thet another settlement offer was conveyed to the

1995, TI smilar

[T7.46-7). Agan,
After hearing the testimony and the arguments of counsel, the court again
expressed its concerns regarding the fees incurred in the case. The court stated:

THE COURT: Let meask youthis. These people lived together
for tenyears. Mr. Diaz knew that hiswife had an interest in her father's
business that had been gifted to her. We know that he knew that
becase there was a prenup, for whatever it was worth, that reflected
itwasthat way. shewasnit working for

anymore and whether or not the business was that great, | assume we

jointtax
iis on her tax return and we know what the source of the money was.
$100,000 there

was no issue thet | can find. [T7.120-121]

“The court wes appalled by the fact thet no counter-offer was ever transmitted

 apparently,

never expressed to the Husband. The court asked:
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What was the demand? | guess there wasn't one except in
meddtion, which we cant go into, but did anybody ever sit down and
discuss with this gentleman? Was he aware - | mean the resuit of my
final judgment, which may very well be reversed on apped, because |
even noted that | was trying to do whet | felt was eqiteble given the
circumstances of this case are devasating compared to the original
‘settlement offer he had. He hed an offer. He could havewalked out of
here with everything in his column and an obligetion for $50 aweek in
chld support, and these people have gone through two years of hell
[T7. 145-146]

THE COURT: Mr. Haber, let me say this. Yes, thisis because
he had ricing on the teble $200,000. 1 cichit give her the $200,000
because | made afinding thet she chose not to work. She doesn't have
to chose to work. She has the largess of her family. | was dso
consicring, but | cidin' deduct for thisthat because she carred most of
the besic living expenses of the family, i.e, the house, thet he was able
to put more aside in those pension and profit sharing plans, deferred
income plans. | dicht do that, but that's why you go to a lawyer,

. ger

and ook & it,

isakin of asmal business. They have
teken out the emotional. They have said that we can't consider the fauit
of a party other then the impact upon the financial aspect of the two.
That'

You didn't needto discovery theworld inthiscase:. Therewast
alot thet har to be discovered in this case. It wasnt very complicated.

[T7. 147-148]
At the conclusion of the hearing-zfter hearing all of the tesimony and

reviewing all of the exhibits-the trial court announced:

10
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...I'm going to award the wife some attorney's fees. I'm not
going to award her al of her attormey's fees. I'm going to deduct it by
afigurewhich | think, based on my knowledge and experience in this.
fiedd, would have been a reasoneble amount for early skirmishing that
lawyers want to do and counssl, you mey want to do, and | am goingto

[ gapartof thesefees
against counsal because | think this litigation was totally uncalled
for, and totally unnecessary, and | don't know exactly who was
responsible for carrying it on to this extreme, but it hes alreedy cost
Mr. Di thet
pocket, and their way without thi
bittemess and this itigation thet has gone on all these years, and if you
al can'ttel it, and I'm suretherecord can't reflect it | also cropped my

sharing
plan. That should have been a great big warming bell right a the
beginning, and | am just utterly appalled and very upset at whet has
heppened in this ltigation, and | was during the course of the tria
because | kept waiting for the other shoeto drop and it never cropped.
Nothing came of this and there was nothing to find and there was
nothing to look for.

She had non merital property. She had a lot of non mitel
property. Y ou all hed as much accessto theincome, tax returns, asshe
(i because they were joint tax retums, and to go through il of this and
the emotional trauma thet hes been involved, especially when both of
and not
resolve their case, it i whet gives lawyers a badname. Letmetell you
folks, it is whet gives|awyers abec name, and if you want to respond
tothat, Mr. Haber, | will allow you to do so before | enter aruling,
and I will probably call you on it.. [T7. 155-7]

“The court conducted a subsecquent heering on May 23, 1996, [Te]. Haber did
notattendthat hearing. [T8:3). Thecourt announcedtsruling, besed uponaafinding

11
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that and been divorced in

an uncontested final hearing. As aresuit, the court determined that $40,000 was a

reasonable feeaward, and that. and severd of

the Husband and Haber. Asthe court explained:

“The reason that | can't do it other than that, and | am not entitled
tothe nature of the relationship between the two. | don't know what
passed between them, | don't know how they mede this decision to
proceed. | know that Mr. Haber has got to assume some of the
responsiblity becauseit is so obiousto methet this s a case thet never
shouid have been. [T8.13]

“The court did not immediately enter an order. Nonetheless, Heber filed a
motion for rehesring which washeard on December 10, 1996. [T). At that hearing
the court again set forth the reasoning behind its oral ruling:

THE COURT: All right. Let me tell you that this has not been
easy. | havethought bout ths case for avery, very long time and, quite
frankly, | am iandary as to what to do. | ith the
way Itwasamost
trial on this case. | was very disturbed when, during the course of the
trial, hetold me he cashed in aforty thousand dollar pension plan for his

couldn'tfigure out why somuchtime
or money or why it was so allegedly complicated.

1 was shown, and they were admitted into evidence, | believe, copiesof
settlement letters thet were written by the wife to the husband prior to
thetime thet this case was ever filed.

12
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nd th family
law, could not havefigured out that he couldn't do better accepting
the settlement. The only thing a issue here was money. There was
never a conflict asto custody of the chilcren or the child, the daugher.
Sofar as| know there was never avisitation problem.

And of, 1 will setle for child
‘support,” and pesheps some help with the private schooling, if thet comes
on, is far below anything that was attained during the course of the
litigation.

Becauseat theend of thistii, not only cid the hushend pey, what
wasit, six huncred dollrs in child support, but | awarded the wife one
haif of one half of the pensions that were accumulated during the
marriage and | made sort of exuitablefindings on why | cidn't give her
awhole one half of the pensions accumulated during the course of the
marriage.

Butl | didn't know what
was going to do with that, because if you hed areading of the law, she
was enitled to one half of the pensions thet were acouired during the
course of the marriage, except that since | found that equitably since
sheld hed knowingly waived her right to earming a pension somehow, |
think ecitebly thet is fair. | don' know what the appellate court hs
done on thet issue. [T9. 3-5].

Something has to be done to stop this kind of totally
I mean, pl

divorce.

When the wife says, "Give me alittle child support and | will go
my separate way," somebody is going to have to explain to me why it
took eight months and several motions for continuances filed on behalf
of the hushand plus -

MR. LEINOFF: Alimony r

THE COURT: | know. But the dimony requests could not
possibly have offset the -—-

13
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MR. LEINOFF: His alimony request; the wife made none.

THE COURT: | know that, Mr. Leinoff. But his request for
dlimony and -- | mean, the fact that he was eaming more than he did
than a the time of the marriage and all the rest of that business, could
not possibly have been greater than her claim for his pension, which was
clear under the statute.

| mean, at the most, his dlaim was a long shot. That is an
understatement. Her's was a certainty. [T9. 7-8].

THE COURT: Well, | will tell you the problem thet | have with
that argument. If there was any consideration given to the settlement
offer, and some should certainly have been given, then the proper
response would have been the corresponding beck, "We would like to
consider your offer, but before we do so we need the following
information.”

Andwhet Mr. Leinof istdlingyou, theton thevergeof thiscase
going totrial, and it was set several times, beforeit actually went to
trial, no one ever responded to the settlement offers. [T9. 42]

THE COURT: And what offends mein this situation is someone
made agood faith effort to settle this case early on.

1 am then faced with a year of litigation with a trial which
eventually cost the husband subtantially more then he would have hed
topay if hewould have setled for it. [T9.53]

But whet | do know after | heerd al of this case s thet the wife
mede avery good faith effort to avoid not only thefinancial burden that
was aresit of thislitigation, bt also the emotional stress that is put on
the family unit whenever thereis alitigation. Thet was apparent to me.

the burden where it belonged. The financial burden of this litigation
shoud ot be borne by a litigant who early on makes a gencine and a
sincereeffort

14
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toand sill and

then have to beer the cost too.
or other that just didrit seem right to me and it seemed
to methat there should be a remedy. [T9. 53-4].

At some poirt | think alawyer hes aresponsibility to say, "no”. | thirk
thereis an obligation to say, “Thisiswhat s et risk."
1 figured thet out a the last heering wihen | hed al of the figures
infront of me. | figured out what this men put on theteble to goin and
I a et

get: P T
me so much concern. Because there was no way he could come out
ahear. Absolutely noway. [T9. 79].

Thetrial court'sorder Jant 2,1997.
[R2. 16-19]. From this order, the Husband and his counsel appeeled. The decision
of the Third Disirict Court of Appesl affirming thet order was entered on November

4,1998, motionsfor

on Apil 7, 1999, [R2.23).
SUMMARY OF THE ARGUMENT
Al members of this profession know thet it sunder attack from every corer.
Morethen merely being the punch line of an entire genre of mosly tasteless humor,
this profession is blamed for a host of societal ills, including increased medica

malprctice premiums, high jury awards and for all o the legal system's injustices.
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CASE NO. 95,534
Lawyers are often perceived as owning and controlling the legal system, using

barrecuda “win-at-all costs” tactics while charging excessive fees?

Sarly, the conduct n this case justifies this view, even to an insider. The trial
court found the Husband's claims* ludicrous," baseless” and described the ltigation
as* totally unnecessary and frivolous” The record ovenwhelmingly supports thet
temindlogy.

Faced with an unwilling participent in the legal process who did everything
possible to avoid litigetion-who wanted nothing morethen to take nothing and “walk
away” from the marriage-but who nonetheless incurred over $72,000 in fees and
costs defending against the Husband' s totally unnecessery and frivolous' ltigetion,
thetrial court utlized two of three remecial messures available to it for shifting the
cost of this frivolous litigation to the culpable parties. The trial court, pursuant to
Florida Set. §61.16, assessed fees $40,000 of the Wife's fees against the Husbend;
and pursuant to itsinherent power to control thelitigation beforeit, assessed joint and

several liabilty for thet fee against the Husbend's counse

2Podgor, Lawyer Society, 47 S.C.L.Rev.
323 (1996).
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CASE NO. 95,534
Andlysisof this case begins with this Court's opinion in Rosen v. Rosen, 696

So.2d 697 (Ha April 24, 1997). Pursuant to Rosen, the trial court is required to
consider all aspects of the litigation, induding the merits of the positions and
whether the litigation is conducted in a manner that frusrates or stalls the
proceedings. Thet pronouncement is entirely consistent with a long line of cases

emenating primerily from the Third and Fourth District Courtsof Appesl, which sand

for par
the financial results of that conduct. | this case thettrial court found, in no uncertzin

terms, thet the Husbands position was without meit, beyond frivolous, dilatory, and

wasteful.
Our system'sfirst thistypeof
counsd, 1o file no papers o ach d

in bad faith. I this case, there was an utter failure to discharge that duty. The

Husband's counsel-whether acting on the Husband's instructions or on his own

bess by {0 acoept

17
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|
recusdl of thetria court judge on the eve of trdl through the contrivnce of filing an
amended witness ist three days before the start of triel, which listed an expert (that
was not even contacted until severdl weeks later) with whom the judge announced
shehad aconflict.

The trial court must have the means of addressing frivolous litigetion. Florida

adhority of all the

That authority sancti

i the that authority.
Accordingly, the order under review should be affirmed.
ARGUMENT
1. THE TRIAL COURT PROPERLY ASSESSED THE

WIFE'S FEES AND COSTS AGAINST THE
HUSBAND WHERE THE TRIAL COURT
DETERMINED THAT THE LITIGATION WAS
FRIVOLOUS.

A Thetrial court's findings of fact reach this
Court with a presumption of correctness.

Itiswell setled thet atrial courtsfindings of fact and conclusions of law come:
to the appellate court clothed with the presumption of correctness and will not be

18



CASE NO. 95,534
disturbed unless they are shown to be clearly erroneous. Taylor Creek Village
Association v. Houghton. 349 S0.2d 1219 (Fla 3rd DCA 1977). It is fundamental

that findings of fact by atrial judge n anon-jury proceeding will not be set aside on

evidence. Leev. Lee,

563 S0.2d 754 (Fla 3rd DCA 1990). In this case, the competent and substantial

fact,

B.  Thetrial court's finding that the litigation
should have never occurred justified the
entry of an award of fees and costs.

“The order awarding the Wife fees and costs besed on afinding thet:
It is reaily apparent thet Respondent exercised bed faith in

liigeting these proceedings and caused a dissipetion of assets and
funds esteful fashion. [RL. 18]

Since that time, this Court has darified the scope of the trial courts analysis when

considering a request for feesin matrimonial cases. In Rosen v. Rosen, 696 S0.2d
697 (Fla 1997), this Court teted:
We resolve this conflict by pointing out thet proceedings under

chapter 61 are in equity and governed by basic rules of faimess as
opposed to the strict rule of law. See § 61011, FlaSia. (1995)

( thischapter ). T
giventrial judgeswideleaway towork equity in chépter 61 proceedings:

19
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See, eg., § 61001, FlaSa. (1995). Thus section 6116 should be
liberally--notrestrictively--construed to alow consideration o any factor
necessary to provide justice and ensure equity between the parties.
‘Section 61.16 constitutesabroad grant of discretion, the operative:
phrase being "from time to time:" The provision smply saysthat atrial
court may from time to time, i.e, depending on the circumstances

considering the firancial resources of both parties. Under this scheme,
the financial resources of the parties are the primary factor to be
considered.  However, other relevant circumstances to be considered
include factors such as the soope and history of the litigation; the
duration of the merits of hether
the litigation s brought or meintained primily to harass (or wihether
defense is raised mainly to frusirate or stal); and the existence and
course of prior or
consideration to the financial resources of the perties, the legislature
essly could have sad so. [Footnote omitted]
Consistent with our opinion in Quanstrom, we find thet section
6116 governs the standerd to be applied in determining an award of
attomey's fees in dissolution of marriage, support, and child custody
cases. The lodester, which is produced by mutiplying the number of
ded by rate, may beused as
astarting point in detemining a reasonzble atorey's fee. We further
find that acourt may consider all e circumstances surrounding the suit
in awarding fees under section 61.16. Moreover, in Situations where a
court findsthet anactionis frivolous or spurious or wasbrought primarily
to herasstheadverse party, wefind that thetrial court hesthe discretion
to deny arequest for attomey's fees to the party bringing the suit.

Rosen v. Rosen, supra, a 700-701.
Rosen effectively ratifies along line of cases thet have assessed attorney's
fees against pearties engaging in frivolous or vexations litigation in cissolution of
20
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marriage proceedings. For example,in Johnson v. Johnson, 396 S0.20 192 (Fla. 4"

DCA 1980), the court affirmed the award of $5000 in fees to the wife which were

incurred as aresult of additional work made necessary by the vexatious, oppressive,
and wanton conduct of the hushend during the divoroe proceedings. 1., a 194,

Likewise, in Meloan v. Coverdale. 525 S0.2d 935 (Fla 3d DCA 1968), pet.

rev. den., 536 S0.2d 243 (Fla_1988), the court reversed an award of fees to the

former wife in a case where she had clearly caused unnecessary post-judgment
litigation. The court stated:

Wehold thet it was an ebuse of discretion for thetrial courtinthis
case to require Henry, the party who was compelled to resort to an
enforcement action in court, to pay not only his attorney's fees but also
the entire amount of attorney's fees incurred by Carol, the party who,
without good cause, resisted the action. More s required of a court
when assessing y adomesiic than

of the partiesand, exclucing al other fectors, Srictly assessing theentire
cost of financial position.
We, therefore, reversetheaward of attomey'sfeesto Carol for services
connected to the enforcement litigetion. On remend, we direct thetria
court asHe s
‘superior finendial position in determining an equiteble awerd of Carol's
attomey's fees. On remand, the trial court may aso consider whether
Carol any portion of Henry y

Meloan v. Coverdale, supra, & 937-8
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CASE NO. 95,534
Similary, in Ugarte v. Ugarte. 608 S0.2d 838 (Fla 3d DCA 1992), the court
observed:
A pary's finandid status should not isolte him from the

consequences of his conduct within the judicial system. A fee order
besed upon ackiitional work mede necessary by the appellants litigious

Theinstant
diminution of the former wife's share of the parties’ assets.
Id. a8l
In Thornton v. Byrnes, 537 S0.2d 1088 (Fla. 3d DCA 1989), the court again

considered the allocation of responsibility for attorneys fees and costs caused by

unnecessary litigation. This court stated:

It was error, however, for the trial court to adopt the master's
recommendation thet inview o the totaity of financid disclosure asto
the assets of both parties,” the mother wasnot entiled to any attormey's
feesor costs an award of y
mtter of discretion with thetrial court, Colbath v. Colbath, 268S0.2d
361(Fla 1972), itisan ebuse of thet discretion tolook exclusively tothe
financial circumstances of the partiesin determining whether to award
fees. Meloan v. Coverdale. 525 So:2d 935 (Fla_3d DCA). rev.
denied. 536 S0.20 243 (Fla 1988). Thetrial court must consider other
relevant factors, inclucing "whether the modfication or enforcement

or defended by the party seeking
was litigated in good faith and whether the actions of one party
party to resort to aremedy." Id.at

97
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Thornton, supra, & 1090. See, dso, Arouza v. Arouza, 670 So.2d 69 (Fla 30 DCA

1096) (*...attormey’s fees may be assessed in domestic cases against a party who

initiates a baseless cause of action which results in meritless litigation and the
unnecessery expenditure of fees..”).

The Fourth District Court of Appeal reached a similar result in Mettler v.

Mettler, 569 S0.2d 496 (Fla dth DCA 1990). In that case, the trial court assessed

the former of her inecpiteble
conduct and litigiousness during the proceedings. The former wife dlleged rror,

dlaiming the fees and costs exceeded her ability to pay. The court affirmed, siting:

limited intheir ability
saius this
exiteble principle must be flexible enough to permit the courts to
consider cases with special circumstances. Standard_ Guaranty
Insurance Co. v. Quanstrom 555 So.2d 828, 835 (Fia1990). A
insulate them
of their conduct within the judicial system. See generally Seinfeld v.
Steinfeld. 565 S0.20:366 (Fla 4th DCA 1990); Landersv. Landers, 560
5020 554 (Fia 5th DCA 1989); Meloan v. Coverdale. 525 S0.2d 935
(Fla_3d DCA 1988). Here appellant cbused the system through
inecqiteble conduct which resuted in needless litigation and legel fees
She cannot now avoid the consequences of that conduct by using her
diminished financial siatus as a shield. Rether than impermissibly
awarding the fee as a punitive measure, the award was based on the
aditional work mede necessary by appellant. The award serves to
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former the parties
assets.

Mettler v. Mettler, supra, at 498, See, lso, Suter v. Sutter, 578 50.2d 788 (Fla. th
DCA 1991).

Prior to Rosen v. Rosen, supra, perhaps the most widely cited opinion onthis
issue was Wrona v. Wrona, 592 S0.2d 694 (Fla 2d DCA 1991). In that case, the

perties expended marital assets on wh the court dlassified as “avoiceble ltigation.”

ultimately of impairing the parties four
minor children. The court excoriated the attomeys and the court beow for dllowing
the litigation to get out of hand:

Sincewe authorizethetrial court to consider the current financial
condition of the parties on remeand, we discuss what will surely be this
couple's biggest economic problemin the future. The attorneys feesat
trialinthis case approached $60,000. Post-trdl atoreys feesmust s
be significant.
children that need all

that money can buy. Nevertheless, this couple has spent--and our
‘system of divorce has permitted them to spend-roughly 50% of their

full of L
their attormeys, it appears thet either the attorneys must defer their fees
o ultimately 4l of theexuity in
ther childrenis homestead to py for this Pyrrhic victory.

Admittedly, emotiondl
perspective. It is ot the purpose of our system of justice, however, to
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augment Itisat best
a childiess, wealthy couple to engage in extended, expensive divorce
liigetion, seemingly as aform of perverse entertainment. Seegenerally
Katz v. Katz, 505 So.2d 25 (Fla 4th DCA 1987). Itis entirely another
mtter when our system allows families to spend limited respurces that
are neeled for the welfre of their children on avoideble litigation.

If the atomeys involved in this case had represented a
liigation-sophisticeted business, they would have been required to
ayze the ises & the beginning of the dispute and develop &

endthedispute. The
business would have demanded an estimation of the fees and costs and
askedfor Floridds
tolegal ai i
asthat given to Floridas corporations.
Although we believe this case s the greet exception and ot the

e it
discredit e entire marital bar. We are convinced that both the marital
bench and bar are strongly committed to an efficient and effective
system of divorce. Nevertheless, the system would sometimes work
with greater efficiency if a the outset of adivorce proceeding the parties
understood the probable cost of the impending litigation and dso
understood that, no matter who is ordered to pay the attorneys, the
paymentswill reduceeither marital assetsor future earning capacity that
may be needed to pay child support or alimony. .

Wrona, supra, 696-7.

T of by this

courtinRosen. In all of these cases, the appellate courtsare extending Florida Sta.

$61.16 beyond the rote need and ability to pay, and requiring the trial courts to

consider all eq todo ety
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InRosen, that meant equest for fees.

that often meant

the other spouse's litigiousness or vexatious conduct. The opinion below is not an
extension of Rosen. Rether, Rosen s a ratification of the substantial body of law
which preceded it, but which cid not directly apply to the specific facts before the
court when it athored thet opirion.

Comversaly, the Husband's reliance on Aue v. Aue. 685 S0.2d 1388 (Fla. 18
DCA 1997), s misplaced. Aue wes decided afew months prior tothe publication of
this Court's opinion in Rosen, supra. That court did not have the benefit of this
Court's discussion of the broad range of discretion the trial court possesses when
considering a request for fees and costs.

Further, the opinion only states thet *[plrior to the entry of final judgment the
former husbend offered to pay...” certain sums as alimony and child support. The
opinion doesnot state when that offer was made, and in fact, thelanguage used leads
toan inference that the offer was made after the condlusion of the tial but prior to

the entry! of the findl judgment. That is amonumental distinction. In this case the

“Aue v. Aue, supra, at 1388.
2



CASE NO. 95,534
Wife offered, prior to the initiation of any proceedings, to walk away from the

marriage with no merital assets, minimel child support, &nd no spoussl support or

awardof

Unlike Aue, this entire proceeding could have-and indeed should have— been

avoided.

Inany event, detriment

to her financial wherewithd, to leave this marriage with no marital assets. She

issues by asking for nothing. There

that by litigating. Al
waste money. And that isprecisely whet he did.

More instructive and more compelling is the discussion contained in the
concuring opiion of Judge Polen in Oldham v. Oldham 683 So.2d 579 (Fla_dth
DCA 1996). In that case the court reversed the eqiteble distribution and also
remanded for a redetermination of the attorneys fees awarded to the wife. Judge
Polen, concurring specially, provided a cogent andlysis of the attoneys feeisuein

the context of asattlement offer. L

uncannily foreshadowed this Court's Rosen analysis, Judge Polen steted:
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| am also constrained to agree that the reversal of the property awards

to . But
for that, | would not only have affirmed the trial judge's award of a
but would by

portion
which he determined a reasonzble fee.

In doing s0, | would emphesize thet in an appropriate dissolution

case, as here, entitlement to attorney’
topay” stendard, the
trialjucdge may consider whether litigetion was unnecessarily prolonged
by a party’s unreasonable refusal to accept an offer of settlement, in

by Judge Gross in his order (quoted in subsiantial part below), is one
wherethe only issues between the parties are economic issues. This
consideration is appropriate under several of the Rowe [v. Rowe, 472
0.20 1145 (Fla. 1985 ariteria induding resuts obtzined and thetime
and labor recired

In his Order Awarding Attorney's Fees, Judge Gross noted that
the former offer issues, which
offer y

After the
former wiife's attomeys expended an additional 120 hours litigating the
case. yph custody of the parties’

In determining a reasoneble fee to the former wife, the court therefore
Sougit to “impose economic sanity on this field by saying thet & some
pointin timethewifehesto act responsibly and beer therisk of rejecting

the former of of settlement in

Rove,
wife responsible for 60% of her attorney's fees.
Oldhamv. Oldham 683 S0.20 579, 581 (Fia dth DCA 1996), specially conourring

opinion of Judge Polen.
2
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Oldham, Rosen, and Wrona provide a road mep for thisissue. Thefact that

the Husband would have left this marriage in a far better financial position hed he

accepted disputed. Nor can

it be seriously disputed thet the Wife did not want to litigete. Ultimately, this Court

must ask: Why ? fees

Thetrial court theneither the Wife
nor her counsel were responsible. The Wife, a ll times, attempted to conclude the
procesdings with minimal conflict, The Hushend, on the other hand, litigeted for the

‘sole apparent purpose o ltigating,

Acoordingly,

of fees and costsin this proceeding.

Pursuant to all relevant authorities, the Husbend was properly ordered to
assume responsibility for a substantial portion of the Wife's fees and costs. That
determination should be affirmed.

Il. THE TRIAL COURT HAS THE INHERENT

AUTHORITY TO SANCTION THE HUSBAND'S
COUNSEL FOR THE WIFE'S FEES AND COSTS.
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When a party brings a frivolous lega procesding, societal resources-—court

personnel and faxilities jucicial time, jury time-must be devoted to the proceeding.

Further,alegd party legal fees,

buttherelief

provided is often inadequate, incomplete or techvically unavaileble.

T

Firg, thecourt: only totheir dlient, but also

to the legal system. Imposing senctions on lawyers for participating in frivolous

their dients

Second, the lawyer is normally an active participant in the dlient's decision making
process. Imposing sanctions on both the lawyer and the lient recognizes this joint
decision making process. Indeed, with respect to certain tactical matters thelanyer,
rather than the diient, has the authority to make the decision. I these cases, the

lawyer properly bears responsibility. Third, in some cases, clients may not have

“Crystal, Limitations on Zealous Representation in an Adversarial

System, 32 Wake Forest L. Rev. 671, 680 (1997).
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y sanctions againstthe

dientin to deter contentions®.

A The State of Florida recognizes the * bad
faith” exception to the American Rule
regarding attorneys' fees and costs.
Pursuant to Rule 4-3.1, Rules Regulating the Florida Bar, an attorney *..shall

notbringor or assartor controvert unlessthere

issabesis for doing o that s ot frivolous, which includes a good faith argument for
an extension, modfication, or reversdl of existing law.” This case represents atotal
ebrogation of thet diy.

Fortunately, the trial court is not powerless when confronted with that

abrogation. Althou called
award of attomey's fees i civil litigation, which provides that attomeys fees may

orly beawarded pursuant to acontract o statute, see, Arcambel v, Wiseman, 3U.S.

(3Dall) 306, 1L Fd. 613(1796)

that rule. The exception relevant to this proceeding i the * b faith exception.

sId.
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“The b faith exception is a necessary concomitant of the inherent powers

doctrine. This Court expressly acknowledged the breakh of thet doctrinein Levin,
Middlebrooks, et al. v. U.S Fire Ins. Co., 639 S0.2d 606 (Fia 1004). See, dso,
Rose v. Palm Beach County. 361 So.2d 135 (Fla 1078). This court applied the
doctrine in Walker v. Bentley. 678 S0.20 1265 (Fla 1996) (“this Court hesrepestedly
found that the power of a court to punish for contempt is an inherent one that exists
independent of any statutory grant of authority and is essential to the exection,
maintenance, and integrity of the judiciary”). See, also, Burk v. Washington, 713
020 988 (Fia 1996).

‘The Third District Court of Appeal recognized theinherent powers doctrinein

Rodriquez v. Thermal Dynamics, Inc., 582 So.2d 805 (Fla 3rd DCA 1991)

The trial court's order of dismissal was obviously entered
in the exercise of its inherent authority to manage and
control its docket. We respect that right and duty, and
observe that in the event of future substantial derelictions
by Rodriguez or his counssl to thwart or prevent the
progression of this case, thetrial court will be authorizedto
exercise its inherent athority to dismiss the action.

Id..a 806,
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Inus . Pittman, 86 So, 567 (Fla 1920) thisCe

bad fith exception and reversed a final judgment of foreclosure. The Court also

y who hed

engaged in unnecessary litigetion subsequent to the entry of thefinal jucgmert. Id..

at573. That theinherent power
doctrine in the State of Florida.

Although the doctrine remained dormant for several decades,the Third District
Court of Appeal resurrected that exception in Sanchez v. Sanchez, 435 S0.2d 347

(Fla 3d DCA 1983). In that cass, the court expressly held that the trial court has

theinherent authority theopposing
par ney when that attorney litigation. In Sanchez.

‘supra, the court determined that the course of conduct pursue by counsel could not
have been authorized by the dlient, as the Code of Professional Responsibility (now,
the Rules Regulating the Florida Bar) reciires an attomey to withdraw rather then
acoedeto a request to pursue beseless, vexing litigation. 1. at 349-350.

Over adecade later, in Patsy v. Patsy, 666 So.2d 1045 (Fla 4th DCA 1996),

the Fourth District Court of Appesl aso found aninherent power to a

attorneys.
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fees against counsal for litigeting in bed faith. I thet case, the senctioned attorney

filed amotion to discuelify opposing counsl, which resuited in a finding by the tridl
court thet the motion e no fectudl besis and was filed solely for the purpose of
ddaying the proceedings. Thetrial court assessed attorneys fees and costs totaling
$1870. 1d.

“The Fifth Distict Court of Appesl applied the doctrine in Emerson Realty
Group. Inc. v. Schanze, 572 S020 942 (Fla.5th DCA 1990). Inthet case, the court
reversed an order of dismissel and directed the trial court to impose on counsd a
reasoneble fee incurred by the opposing party after the wrongful dismissal of its

lawsit and the appesl. More recently, inLathev. Florida Select Citrus, Inc., 721

$0.2d 1247 (Fla 5th DCA 1998), the court responded to the argument that counsel
may not be snctioned unless heis held in contempt of court. The court stated:
Heis wrong. A trid court has inherent authority to order an attomey,
Wwho is an officer of the court, to pay opposing counsel's reasonable
attorney's fees incurred as a result of his or her actions teken in bed
faith,
1d,, 1247.
The Third District Court of Appesl has actively enforced attomeys fees
awards entered pursuant to the inherent powers doctrine. The court applied the
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doctrine in Smallwood v. Perez. 735 S0.2d 495 (Fla 3d DCA 1990), pet. rev. den.,
735 S0.2d 1287 (Fla. 1999); and Moakley v. Smallwood, 730 So.2d 266 (Fla 3d
DCA 1999), pet. rev. gr., 741 So2d 1146 (Fla 1999). See, dso, Goldfarb v.
Daitch, 696 S0.2d 1199, 1205 (Fla 3d DCA 1997) (.this case nevertheless falls

under the rule that when an attomey actsin his own interest and not on behalf of his

dlient, the court may power to enter an attorney’

for theeffort
of the unauthorized acts?).
To dte, the Second District Court of Appesl hasrot definitively adicressedthe
issue.  American Bank of Lakeland v. Hooven, 471 So.2d 657 (Fla 2nd DCA

1985, In that case, againsta

party, and not against counsel. The opinion doesnot addresstheinherent authority of
the court to enter orders necessary for the administration of justice.

Irael v. Lee, 470 S0.2d 861 (Fla 2nd DCA 1985), s likewise distinguisheble:
Israel, supra, dealt with an award of fees in an appel, decided pursuant to the
prevailing party language foundin Rule9.400, FlaR App.P. Neither thisrulenor thet

to that
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opinion to any misconduct or bed faith ltigetion thet cccurred in the appellate court.

Clerly. Isral. supra, isnot applicable to this cese
The First Disiict Court of Appedl is also incondlusive: Miller v. Colonial
Baking Co, of Alabama, 402 S0.2d 1365 (Fla. 1 DCA 1981), relied upon by Hber,

isinepplicable. There was no finding in that case thet the senctioned attorney had

y litigation. Theruleof case
was merely ageneral statement describing the * American Rule” on attorney's fees,

with o discussion of therule. Tt Miller,

supra, is too limited to establish that court's position. The Third District Court of
Appesl interpreted these cases smilarly in Moakley v. Smllwood. supra, et 287,

“The sanction imposed in this cas is completely jusified by the record. It is

Undisputed thet the adivorce

and go her own way.* Although shewas stautorily entitledto one-helf of theactive

Tl thatthe Wife financial
condition at the time that the initial offer was conveyed somehow justified the
proceedings below is specious. As the trial court observed, all he had to do
was send a letter stating that the offer was under consideration pending the
receipt of financial disclosure. Instead, the Husband chose to litigate.
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appreciation in g

towalk g, Further, pursuant
the Wifewas entitled to over $800 per month in child support? Al she requested,
however, was $50 per week. She did not want to go through the trauma of a
contested divorce, and she did not want to expend the funds necessary to pursue al
of her lega rights upon dissolution. Shejust wented towalk away. But the Husband
and his counsel would not dlow he tht option.

This case represents the model of avoidable, unnecessary, and wasteful
litigation. From the inception, there were no justiciable issues. There was no good

faith attempt to extend the limits of existing law. No argument was made for

edsting law. existing law should

be overturned.  The Hushand requested rehabilitative alimony, but offered no

alimony, but spousdl

support on the part of Pay

"The appreciation of these assets due to the Husband's marital labor
exceeded $365,000. [R1. 435-436].

This sum was reduced by the trial court because it expected
contributions from the Wife's parents. [T8.605].
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sum dlimony, but utimetely spent approximately $45,000 and cost the parties

cumulaively over $100,000 in fees and costs seeking thet award. Doesit mekeany

for

plan in order to pursue a basless claim for $25,0002 Can this be dlassified as

thing other than Isthetrial court poy presented
with that evidence?

T for thesskeof

more then an attempt by counsel to eam a fee. Indeed, as the trial court properly
‘stated over and over again, even if the Husband were to somehow prevail on his

alimony daim, d, indeed, did give up-far morethan

assat of
increased child support and the expenditure of adkitiona attomeys fees, for a
minusoue chance to prevail on whet ultimately became-posttrial-a request for
$25000in lump sum alimony. Whether viewed in 20/20 hindsight a the end of the
case or a the inception of the proceedings, the condlusion is inescepeble. This

litigation shouid never have occurred. Unfortunatdly, it did ocou.
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Whether the Husband or his counsel bears greater responsibility for the

outrageous conduct of this case mey never be known. In truth, it does not really
matter. The Hushands attorney hes aresponsibility to counse the Husbend, and to
wiithdraw if the Husband insists upon pursuing frivolous litigetion.  There was,
apparently, atotal derelction of thet duty. There is no evidence in the record to
‘suggest thet this duty was even minimelly discharged.

Rather, the record shows that counsel sought and obtained numerous

trial courtjudge; and
at all times failed or refused to transmit a counter-proposdl to the Wife's settlement

overtures. This case was conducted by the Husband and his counsel in a manner

Or however,
can be expected to have read Wrona prior to embarking upon this srategy.

Accordingly, untl an alternate factual besis s demonsirated, thetria court properly

jointly liablefor fees

and cosisincurred in this proceeding.
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Apparently, the Floridal

the Third District Court of Appedl. Effective October, 1999, Florida Sta, §57.105,
now closely perallels thet court's holding in this case. Thet Staftte now provides

(1) Upon the court's initiative or motion of any party, the court shall
awarda be paid to party in
equal amounts by the losing party and the losing prty's attormey on any.
claim or defenseat any time during acivil proceeding or adtion inwhich
the court finds that the losing party or the losing party's attorney knew

o adamor presented to
the court or a any time before trial:
(a) Was not supported by the material facts necessary to establish the

dlaim or defense; or
(B) Would not be supported by the application of ther-existing law to
those material facts

However, the losing party's attormey is not personally responsible f he
o aith, besed on hisor
dlient asto the existence of those mterial acs...

Application of that statute to these facts would have resulted in the same

court's sanction itsinherent powers. Asthe

trial court found, on ample evidence, there was no basis for the Husband's claims.

T unnecessary, and

wasteful conduct
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B.  Imposition of sanctions against counsel in
this case is consistent with Federal and
State law decisions.
‘The leading authority oninherent powersis Roadway Express, Inc. v. Piper.

447 U.S 752, 100 SCL, 245565 L Ed.2d 488 (U.S. 1980). In that case, the United

ourt powersof federal
“are necessary to the exercise of all others” The most prominent of these is the
contempt sanction, “which ajudge must heve and exercise in protecting the due and
orderly administration of jusice and in meintaining the authority and dignity of the

court” 447 U.S. a 764, 100 SCt., & 2463, The Court further explained that in

narrowly defined circumstances federal courts have inherent authority to

attorney’ counsel 47U,

2 765,100 SCL. a 2463.

Further, the Court recogriized that the power of acourt over membersof itsbar
is a least as great asit is over litigants. If a court may tax counsel fees against a
party who has litigated in bed faith, it certainly may assess those expenses against

counsalwhowillfuily ebusethejucicial process. 447 U.S.,at 766, 100 SCL, a 2464,
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the Cx the bad theaward of attomey’' sfees

isnot

not but thelitigation.
1d. That is precisely whet happened in this case.

“The Supreme Court revisited the inherent powers doctrine in Chambers v.
NASCO, Inc., 501 U.S. 32, 111 SCt. 2123, 115 L.Ed.2d 27 (1991). Inthat case, the

Court necessarily resut

of their insiituion, powers which cannot be dispensed with in a Court because they
are necessary to the exercise of all others. For this reason, Courts of justice are
wniversally acknowledgedto be vested, by their very creetion, with power to impose
silence, respect, and decorum, in their presence, and submission to ther lawful
mendtes. These powers are governed not by rule or satute, but by the control
necessarily vested in courts to manage their own affairs soasto achievetheorderly

and expeditious disposition of cases 501U.S 32, 23, 111 SCt, 2123, 2132,

“The Court cautioned that because of their potency, inherent powers must be
exercised with restraint and discretion. A primary aspect of that discretion is the

aility to fashion an appropriate sction for conduct which abuses the jucicial
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process. Outright dismissd of a lawsit is a particularly severe sanction, yet it is

discretion. Consequentl:

of attorney’ ‘sinherent

32,45 111 SCt, 2123, 2133,

Whileit is certainly true thet some states have declined to adopt the bad faith

power, there appear
rule: Indeed, in Johnston v. Arbitrium (Cayman Islands) Handels AG. 720 A.2d
542 (Dl 1996), the Supreme Court of Delaware affirmed afee awardof over $1.6
million dollars besedt upon the bel faith exception to the American Rule.

InCEM of Connecticut, Inc. v. Chowdhury, 685 A.2d 1108 (Conn. 19%), the:

‘Supreme Court of Connecticut

he Rule, and of that engaging in bad
faith litigation.

Likewiise, gl Dept. v. Baca,
896 P.2d (N.M. 1995), ourt of New both tial
and of sanctionson

both litigants attorneys in order to reguiate their docket, promote jucicidl efficiency,
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and deter frivolousfilings. 1.2t 1151. The court upheld the right of atrial court to

award attoney’s fees in order to ahority
prevaing party for it of frivolousor
Id.. & 1152.

Similariy, inWlsonv. Henkle. 724 P.2d 1069 (Wash App. 1986).

appellzte court held that a Washington court has the inherent power to assess the
litigetion expenses, inclucing attorey fees, against an attormey for beckfaith ltigation

conduct. |d..a 1077. Thecourt thetrial court did not

proceedings, but
tothe ethical conduct of the attorneys practicing beforeit. 1d.

B thetrial court's order

consistent with the treatment of this issuein federal and state courts throughout the

United States. tosanctions.

of attomey’s fees, and that award may be entered against counse for the litigious
party.
Finelly, it is appropriate to enter the senctions in the case from which the

misconduct emenetes. One of the purposes for sanctions is to make the offended
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party whole.  Thet resuit cannot be guaranteed in bar disciplinery proceeding.

Moreover, that reli, if it comes t all, may be too late for the offended party.
Further, the offended party hes no standing in a disciplinery proceeding. The
aggrieved party is reduced to the tatus of mere witness. Clearly, it is far more

efficient and fair to all parties that the sanctions be entered in the court and case

conduct giving rise to the sanctions:

Ill. THE PROCEEDINGS COMPORTED WITH DUE
PROCESS REQUIREMENTS.

Haber's claim that the proceedingsin the trial court cid not provide him with
due process of law isentirely fraudulent. Thetrial court provided Haber with ample
notice and at least two separate opportunities to be heard. As atactical matter, he
choseto avail himsslf of neither.

T

§61.16 and Florida Stat. §57.105. That motion provided notice to Haber that an
award of fees could be entered against him, personally. The version of Florida Set.

‘§57.105 in effect a the time of the heering specified that *The court shall award a

feeto be pad perty in equal amounts by the
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losing party and the losing party's attorney...” Florida Stat. §57.105 (1995). When
Haber walked into that first hearing on fees and costs, he was already on notice thet
an award of fees could be entered against him.

Atthe condlusion of that March 14, 1996 hearing, the court specifically advised
Haber that it was considering entering an award of fees against him based upon his
conduct in the proceedings. The court stated:

V'mconsrkring e et o thess s st e e

1 think

1 don't know exactly who was responsible for carrying it on to this
extreme... [T7.156].

Heber received notice from the Wife, and from the Court. Any suggestion thet he

was never anaward of

The court did not enter an order after that heering. Instead, it scheduled

another hearing on May 23, 1996, Haber did not attend that hearing. At the

thet hearing, the court and the substance of its
order. But the court still did not enter an actual written order.

Nonetheless Heber filed amotion for rehearing. Themetter wasnot adcressed
again until December, 1996, Siil, no written order hec been entered. On December
10, 1996, the court considered the motion for rehearing.  Haber was provided an
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opportunity to be heard, but he instead refied on the attorney-client privilege as a

defense. Haber that he could not because

he was constrained by the attormey-client privilege. At notime prior to or during that

request ahearing master
or other jucicial officid, or othenwiise propose any means whetsoever to present his

testimony to the court. Insteed,

di confidences, st him. That
wasthe extent of his defense
Itwas only after providing Haber two opportunitiesto be heard and nearly ten
months of notice that an award of fees could be entered against him, that the court
firelly entered the order under review. During all of this time, Heber never once
requested en opportunity to testify, whether by proffer, by sesled afficavit, in an ex
parte proceeding, or othenwise. Accordingly, any alleged errors in the procedures
utilized by thetrial court were not preserved for review.
Due processrequires notice and an opportunity to be heard. 1t doesnot require
that the party take advantage of the opportunity to be heard. Elorida Bar v.

Carricarte, 733 $0.24 975 (Fla 1999); Florida Bar v. Daniel, 626 S0.2d 178 (Fla
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1993). Haber can make no credible clam that he was denied due process in this

procesding. The senctions were properly imposed, and should be affirmed.
CONCLUSION
Thiswas, as the trial court stated on countless occasions, a case that should
never have occurred. The Wife offered more than the Husband could have ever

acquired i litigation. The Husbend spent and caused the Wife to spend more in

attomey'sfeesand igation,

just asin all litigation, must be approached with an eye toward settiement and

of pursued.

law Chepter 61 proceedings

of feesagainst L
but mendetory. Thetrial court would have abused its discretion hed it not entered an
award of fees against the Husbend

Likewise, Florida law aso recognizes the duty of counsl to avoid frivolous
litigation. Through the court’s inherent powers, thettrial court hasthe authority tofill

in rules and That power is substantial,
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butthe use of it istigt It was proper! after
dlof
of the Husband aps be expected to

know that his claims were without merit. But his attorney should have known. And

if hedid not know, that fact fees
and costs were incurred in the proceeding. The trial court's exercise of tsinherent

power wes fully justfied under the facts of this case:

Thetrial court'sorder
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