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| NTRODUCTI ON

The Petitioner, THE STATE OF FLORI DA, was the prosecution in
the Circuit Court and the Appellant in the D strict Court of
Appeal . Respondent, G egory MFadden, was the Defendant in the
Crcuit Court and the Appellee in the District Court of Appeal. In
this brief, the parties will be referred to as they appear before
this Court. The synmbols "R " and "T" and “Supplenmental T' wll
refer to the record on appeal and the transcripts of the proceed-

i ngs, respectively.

CERTI FI CATION OF TYPE SI ZE AND STYLE
Pursuant to the Court’s Admnistrative Order regarding the
type size of briefs filed in the Supreme Court of Florida,
Respondent hereby certifies that the subject brief was typed in

font Courier New, 12 point.



STATEMENT OF THE CASE AND FACTS

Respondent was convicted of a donestic battery against his
w fe, Sharon Hudgins, and filed a direct appeal in the Third
District Court of Appeal. At trial, while attenpting to inpeach
Respondent, the State introduced the fact that Respondent had
previously pled guilty to a separate aggravated battery upon the
sane identified victim in a case in which adjudication was
withheld. Inits April 13, 1999, opinion, the Third District Court
of Appeal concluded that there shoul d have been no reference at al
to the previous case because w thhol ding adjudication does not
result in the defendant’ s havi ng been “convi cted” of an offense as
is required to i npeach a wtness under section 90.610(1), Florida
Statutes (1997).! The court did not consider the Respondent’s
entry of a guilty plea to be any different than if he had entered

a plea of nolo contendere, as in State v. Raydo, 713 So.2d 996

(Fla. 1998).
In so holding, the district court recogni zed the exi stence of
Fl orida authority which points in the opposite direction, and cited

to Johnson v. State, 449 So.2d 921 (Fla. 1st DCA 1984) (qguilty

pl ea) review denied, 458 So.2d 274 (Fla. 1984); Barber v. State,

1.90.610. Conviction of certain crinmes as inpeachnent

(1) A party may attack the credibility of any w tness,
i ncl udi ng an accused, by evidence that the w tness has been
convicted of a crinme if the crinme was puni shable by death or
i nprisonnment in excess of 1 year under the |aw under which the
W t ness was convicted, or if the crine involved dishonesty or a
fal se statenent regardl ess of the punishnent
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413 So.2d 482 (Fla. 2d DCA 1982) (jury verdict of guilt); see al so

Raydo v. State, 696 So.2d 1225, 1226 (Fla. 1st DCA 1997) (disti n-

gui shing between withhold after guilty plea and after nolo plea),
approved in part, quashed in part, 713 So.2d 996 (Fla. 1998).

The court then went on to find that the basic error of
allowng the guilty plea wth adjudication withheld to be used for
i npeachnent was conpounded as well as an additional error conmtted
when the trial court permtted the prosecutor to point out both the
preci se nature of the previous conviction and the identity of the
victim Lastly, the court held that the two above errors were
further conpounded when the Respondent was not permtted to
explain to the jury that he had deni ed being previously convicted

because adj udi cati on had been w thhel d. MFadden v. State, 732 So.

2d 412 (Fla. 3d DCA 1999).
Petitioner thereafter filed a notice of intent to i nvoke this

court’s discretionary jurisdiction, based on alleged conflict with

Thomas v. State, 424 So.2d 193 (Fla. 5th DCA 1983); Roberts v.

State, 450 So.2d 1126 (Fla. 4th DCA 1984); Johnson v. State, 449

So. 2d 921 (Fla. 1st DCA 1984), review denied, 458 So.2d 274 (Fl a.

1984); Barber v. State, 413 So. 2d 482 (Fla. 2d DCA 1982) and Raydo

v. State, 696 So. 2d 1225 (Fla. 1st DCA 1997), approved in part,

gquashed in part, 713 So.2d 996 (Fla. 1998).



QUESTI ON PRESENTED

THE LONER COURT'S HOLDING THAT A PLEA OF
GUILTY WTH ADJUDI CATI ON W THHELD CAN NOT BE
USED FOR | MPEACHVENT PURSUANT TO SECTI ON
90. 610 CONFLI CTS WTH THE DECI SI ON OF ANOTHER
DI STRI CT COURTS OF APPEAL I N RAYDO V. STATE,
696 So. 2d 1225, (Fla. 1st DCA 1997) approved

in part, quashed in part, 713 So.2d 996 (Fl a.
1998) ?




SUMVARY OF THE ARGUMENT

Pursuant to Florida Statute section 90.610 (1997), the State
may attack the credibility of any witness, including the accused,
by evidence of a prior felony conviction. The Petitioner maintains
that a plea of guilty with an adjudication withheld constitutes a
“conviction” for the purpose of inpeachment pursuant to section
90.610. In its opinion below, the Third District Court of Appeal
rejected this argunent. The Third District’s opinion is in express
and direct conflict wwth the First District’s opinion in Raydo V.
State, 696 So. 2d 1225, (Fla. 1st DCA 1997) approved in part,
gquashed in part, 713 So.2d 996 (Fla. 1998).

In reaching its holding that a testifying w tness or defendant
in a crimnal case could not be inpeached by a nolo contendere
plea in which he had not yet been adjudicated or sentenced, the
First District noted the very crucial distinction between a plea
nol o contendere and a guilty plea. The court reasoned that a nolo
contendere plea that has not yet beconme a conviction could not be
the basis of inpeachnent because the person entering such a plea
does not admt guilt, as opposed to a guilty plea, which is an
adm ssion of guilt. The First District then held that testifying
def endants or witnesses in crimnal cases can only be i npeached by
“convictions”, which for the purpose of inpeachnent pursuant to
90. 610, are adjudications of guilt or the functional equival ents of

an adj udi cation, which would be a plea of guilty or finding of



guilt by a jury. Thus, an adjudication is not necessary in the case
of a guilty plea, as the defendant has admtted guilt.

The sol e purpose of i npeachnent by prior convictions, pursuant
torule 90.610, is to attack the credibility or believability of a
W t ness. The body of the rule does not specifically preclude
i npeachnent by evidence of a quilty plea wth adjudication
w thhel d. There is no authority on point which expressly prevents
i npeachnent by evidence of a quilty plea wth adjudication
w t hhel d. Thus, as a person’s prior adm ssion of guilt to a felony
offense is clearly relevant in considering that person’s wlling-
ness to abide by an oath to tell the truth, such an adm ssion of
guilt should be included within the rule’s definition of “convic-

tion”. Accordingly, the lower court’s decision should be reversed.



ARGUMENT

THE LONER COURT'S HOLDING THAT A PLEA OF
GUILTY WTH ADJUDI CATI ON W THHELD CAN NOT BE
USED FOR | MPEACHVENT PURSUANT TO SECTI ON
90. 610 CONFLI CTS WTH THE DECI SI ON OF ANOTHER
DI STRICT COURT OF APPEAL | N RAYDO V. STATE,
696 So. 2d 1225, (Fla. 1st DCA 1997) approved
in part, quashed in part, 713 So.2d 996 (Fl a.
1998).

Pursuant to Florida Statute section 90.610 (1997), the State
may attack the credibility of any witness, including the accused,
by evi dence of a prior felony conviction. The Petitioner maintains
that a plea of guilty with an adjudication withheld constitutes a
“conviction” for the purpose of inpeachnent pursuant to section
90. 610. The lower court rejected this argunment. The opi ni on bel ow
noted authority to the contrary from other districts, thereby
acknow edgi ng conflict, but relied on and fol |l owed t he reasoni ng of

Justice Anstead (then Judge Anstead) in Roberts v. State, 450 So. 2d

1126, 1127 (Fla. 4th DCA 1984) (Anstead, J., specially concurring),
revi ew deni ed, 461 So.2d 116 (Fla.), which expressed his disagree-

nment with Barber v. State, 413 So.2d 482 (Fla. 2d DCA 1982)2 on t he

ground t hat:

However | ogical this view may appear, | pre-
sune the legislature was aware, when it en-
acted section 90.610(1) that the Florida
Suprene Court had al ready announced:

2 Then Judge Anstead summari zed Barber as holding “that a
finding of guilty by a jury should logically be just as suffi-
cient as a finding followed by an adjudication, to serve as a
predi cate for inpeaching a witness’ veracity”. Roberts v. State,
450 So.2d 1126, 127(Fla. 4th DCA 1984) rehearing deni ed.
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This court has so often expressed the opinion
that the word "conviction" includes the judg-
ment of the court, as well as a plea or ver-
dict of quilty, that such definition of the
word as used in the statute or plea invoked to
describe the effect of a former conviction in
a subsequent cause nmay be said to be firmy
est abl i shed.

Smith v. State, 75 Fla. 468, 78 So. 530, 532
(1918). Since the Florida Suprene Court had
al ready taken a clear-cut view of the neaning
of "conviction," | believe we are bound to
construe section 90.610(1) as intending to
incorporate that definition when this provi-
sion was passed. In addition, since the
evi dence code was al so adopted by the Florida
Suprene Court as a rule of court, it is safe
to assunme that the court itself was aware of
its prior definition.

Roberts, 450 So.2d at 1127. (Enphasis added).

McFadden v. State, 732 So.2d 412,413(Fla. 3d DCA 1999).

Based on the conflicting opinions authored subsequent to
Smth, it appears that the definition of “conviction”, both in the
context of 90.610 and otherwise, is neither “clear cut” or “firmy

est abl i shed” throughout the District Courts. In State v, Keirn, 720

So.2d 1085 (Fla. 4th DCA 1998) the Fourth District stated that
“[1]n Florida law, ‘conviction” is a chaneleon-like term which
draws nmeaning fromits statutory context.” 1d. at 1086. In State v.
Raydo, 713 So.2d 996 (Fla. 1998), the Florida Suprene Court
specifically noted the di sagreenment anong the District Courts as to
the scope of the term “conviction” for purposes of inpeachnent
pursuant to section 90.610(1). 1d. at n.7. However, the issue was

not before the Court in Raydo. The instant case now presents the



Court with the opportunity to address the scope of the term
“conviction” for the purpose of section 90.610 inpeachnent and
answer the question of whether a plea of guilty with adjudication
w t hhel d can be used for inpeachnent pursuant to section 90.610.
In ternms of the generally accepted neaning of “conviction”,
it has long been acknow edged that the term “conviction” may on
occasion have different neanings depending upon the context in

which it is used. State ex rel. Onens v. Barnes, 24 Fla. 153, 4

So. 560 (1888). Over 100 years ago, the Florida Suprene Court
stated that in its “ordinary sense,” the term “conviction” “nmeans
the ascertainnent of the guilt of a party, either by a plea of
guilty, or by the verdict of ajury.” Yet, the Suprene Court also
recogni zed that many authorities held that a “judgnent or sentence
was a necessary conponent part of a conviction.” Id. The
Petitioner readily admts that in the many years since Omens, the
nost common definition of a statute’s use of the term*“conviction”
has required the trial court’s adjudication of the defendant’s
guilt after a plea or verdict. However, in |looking at the
scenari os in which adjudication was included within its neani ng of
“conviction” vis avis those inwhichit was not, the reasoning for
doing so is apparent within the purpose of the statute or rule
i nvol ved. Surely, there is no one wuniversal definition of
“convi ction” which can be applied across the board to the various
crimnal rules and statutes containing the term Instead, the term
nmust be defined on a statute by statute or rule by rule basis, with

9



the purpose of the particular statute or rule as the governing
factor.

Florida | aw provi des a procedure whereby certain defendants
may have adj udi cation of guilt and i nposition of sentence w thheld,
and instead may be placed on probation. Section 948.01(2), F.S.
(1997). The purpose of this statute was to provi de def endant’ s who
do not appear likely to again engage in crimnal conduct with an
opportunity for rehabilitation without formally and judicially
brandi ng the i ndi vidual as a convicted crimnal with the consequent

loss of civil rights and other damming consequences. Del aney v.

State, 190 So.2d 578, 580. (Fla.1966). The Florida Suprene Court
has several tinmes held that a |l egal conviction of crine includes a

judgnment of the court in addition to a plea or verdict of guilty.

Smthv. State, 75 Fla. 468, 78 So. 530 (1918). An inportant factor
to bear in mnd with regard to such holdings is that prior to the
1959 anendnent of Section 948.01(3) of the Florida Statutes
(Fla. Laws 1959, c¢. 59-130), a defendant could only be placed on
probation after a formal adjudication of guilty by the court.
Thus, only the inposition of sentence could be wthheld. The
guestion of the status of a defendant who has had bot h adj udi cati on
of gqguilt and inposition of sentence w thheld has thus only
presented itself to the courts subsequent to the 1959 anendnent. In
one case, the Florida Suprene Court found that a decision to place
a defendant on probation pursuant to the provisions of Section
948.01(3) of the Florida Statutes w thout either adjudication of

10



guilt or inposition of sentence constituted a “final judgnent or
decree” in order to give the Suprenme Court jurisdiction to hear an

appeal of the lower court's disposition of the case. Delaney v.

State, supra.

In State v. Gazda, 257 So.2d 242 (Fla.1971), the Florida

Suprene Court clearly attenpted to distinguish the earlier
deci sions which had held that adjudication of guilt by the court
was a necessary prerequisite to a legal conviction. |In Gazda, the
def endant had pleaded guilty to a charge of grand |larceny. The
court had ordered that adjudication and sentence be wthheld
pendi ng a presentence investigation. The defendant then left the
court's jurisdiction and was not returned until six years |later.
The question before the Court was whether the defendant was
“convicted” pursuant to section 775.14 of the Florida Statutes,
whi ch read: "Limtation of withheld sentences-- Any person receiving
a wthheld sentence upon conviction for a crimnal offense, and
such withheld sentence has not been altered for a period of five
years, shall not thereafter be sentenced for the conviction of the
sanme crinme for which sentence was originally withheld.” The Court
found that the defendant had been “convicted” when he pled guilty.

The Court stated: “We agree with the majority opinion bel ow
that for purposes of construing 8 775.14, supra, the term' convic-
tion' neans determnation of guilt by verdict of the jury or by
plea of guilty, and does not require adjudication by the court.”
The Court then proceeded to distinguish earlier decisions which

11



suggested a contrary result, indicating that what was said in al
of the earlier cases related only to “judgnent of conviction”, and
not to a nere “conviction”. The Court held that an adjudi cation of
guilt was a necessary prerequisite to a “judgnent of conviction”
but that it was not necessary before there could be a “conviction”
Among the cases which do require adjudication within the
meani ng of “conviction”, there is a line of cases which goes
further to question whether the term “conviction” requires an

appel l ate resol ution. Joyner v. State, 158 Fla. 806, 808, 30 so.2d

304, 305 (1947) applies to habitual offender cases for the
proposition that the conviction nust be final before it can be
relied upon to enhance the punishnment in a subsequent case. In

State v. Peterson, 667 So.2d 199, 200-01 (Fla. 1996), the Court

held it was proper to include a conviction still pendi ng appeal on
a gui del i nes scoresheet. The Court distingui shed Joyner by focusing
on the definition of “conviction” contained in Rule 3.701(d)(2),
Fla.R CrimP., which broadly defines the termas a “determ nation
of guilt resulting from plea or trial, regardless of whether
adj udi cation was wi thheld or whether inposition of a sentence was
suspended.”

However, the defendant argued that because the rule did not
specifically address whet her convi ctions nmust be affirnmed on appeal
before they can be properly scored, the statute is not clear and
therefore the prior convictions pending appeal should not be
included in the scoresheet. The Court declined the defendant’s

12



invitation to read into the rule the requirenent that sentences
pendi ng appeal not be included as prior record. In rejecting
conpari sons between t he sentenci ng gui del i nes and habi t ual of f ender

statutes the Court reasoned that sentencing guidelines allowthe

sentencing judge to have information concerning all past crines
regardl ess of whether the convictions were affirmed on appeal .

As was attenpted by the Defendant in Peterson but rejected by
the Court, it can not be argued that because section 90.610 does
not specifically address whether the term“conviction” includes a
guilty plea with adjudication withheld from being subject to
i npeachnent, the rule is unclear and therefore such a guilty plea
shoul d not be included within the convictions which may be used for
i npeachnent. To do so would require the Court to read sonething
into the rule which is not there, and does not bel ong there.

In Ruffin v. State, 397 So.2d 277 (Fla. 1981) receded fromon

ot her grounds, Scull v. State, 533 So.2d 1137 (Fla. 1988), the

Court held that a conviction pending appeal could still be
consi dered as an aggravating circunstance in deciding whether to
i npose the death penalty. |In explaining why appellate resolution
was not necessary in this respect although it was required in the
case of inposing an habi tual of fender sentence, the court expl ai ned
the inportance of assessing the defendant’s propensity to commt
vi ol ent crines.

In State v. Snyder 673 So.2d 9 (Fla. 1996),the Court addressed

13



the term*“convicted” wthin the context of section 790.23, Florida
Statutes (1991), which prohibits possession of a firearm by a
convicted felon. The issue presented was whether a defendant is
“convicted” for purposes of section 790.23 when adj udicated guilty
inthe trial court, notw thstandi ng the fact that the defendant has
the right to contest the validity of the conviction by appeal or by
ot her procedures.

The Court ultimately held that an individual is “convicted”
for purposes of section 790.23 fromthe point of being adjudi cated
guilty. In so holding, the Court recogni zed that section 790.23 is
intended to protect the public by preventing the possession of
firearns by persons who, because of their past conduct, have
denonstrated their unfitness to be entrusted with such dangerous
instrunentalities. In order to achieve this |egislative purpose,
790. 23 nust apply foll ow ng an adj udi cation of guilt. The fact that
the predicate conviction is pending on appeal is irrelevant to the
| egi sl ative purpose of protecting the public by preventing
convicted felons from possessing firearns. Accordingly, the Court
hel d that a defendant is convicted when adjudicated guilty in the
trial court, regardless of the fact that the defendant has the
right to contest the validity of he conviction by appeal or by

ot her procedures.?

8 In this line of cases, an appellate resolution was only
required in those cases which involved either a charge or sen-
tenci ng enhancenent statute. Accordingly, in State v. Finelli,
24 Fla. L. Wekly D2025 (Fla. 4th DCA Sept. 1, 1999), the Fourth

14



There are also certain rules and statutes which specifically
i nclude a withhold of adjudication within the statutory definition
of “conviction”. For exanple, in the real mof sentencing guide-
lines, Fla.RCimP. 3.702(d)(2) defines “conviction” as “a
determ nation of guilt resulting fromplea or trial, regardl ess of
whet her adj udi cati on was w t hhel d or whet her i nposition of sentence

was suspended.” Also see Maxwell v. State, 336 So.2d 658 (Fla. 2d

DCA 1976) where it was held Florida Statute section 893. 14, which
provi ded for conditional discharge and expungenent of records for
certain drug offenses and Florida Statute 775.084, the habitua
of fender statute, both showed the | egislature’s viewthat w thhol d-
ing of adjudication is to be treated as a judgnent of conviction
for purposes of subsequent punishnments, at | east where the second
crime is commtted during probation.

In Overstreet v. State, 629 So.2d 125 (Fla. 1993) the Suprene

Court held that, pursuant to 775.084(2), Fla. Stat. (1991),“ when
adjudication is withheld and a defendant who is sentenced as a

yout hful offender to incarceration followed by probation subse-

District held that in charging felony DU pursuant to section
316.193(2)(b), Fla. Stat. (1997), a m sdeneanor DUl conviction
whi ch was pendi ng appeal could not serve as one of the three
requi red underlying convictions.

4Subsection 775.084(2) provides as follows: For the purpose
of this section, the placing of a person on probation w thout an
adj udi cation of guilt shall be treated as a prior conviction if
t he subsequent offense for which he is to be sentenced was
comm tted during such probationary peri od.

15



guently commts a felony while incarcerated for the prior offenses,
the prior offenses which involved a wthhold of adjudication can
not be treated as prior convictions for purposes of felony of fender
sentencing. The Court held that, as a penal statute, subsection
775.084(2) had to be strictly construed in favor of the defendant.

In a dissenting opinion, Justice MDonald took i ssue with the
Court’s holding in that such aliteral interpretation of subsection
775.084(2) permtted the defendant to evade classification as an

habi tual felon due to his incarceration with adjudication w thheld

when he committed the subject felony, as opposed to being on
probati on when he coommtted the felony. (Enphasis added). Justice
McDonal d stated: “The legislature did not intend such a result.
Rat her, the intended purpose of subsection 775.084(2) was to
prevent all recipients of withheld adjudication fromutilizingthat
benefit if they conmt subsequent offenses while under any form of
governnent control.”®

In United States v. Hartsfield, 387 F. Supp. 16 (M D. Fl a. 1975) ,

t he def endant was charged with know ngly naking a fal se statenent

in connection with the purchase of a gun by declaring that he was

SJustice MDonal d expl ained that the reason subsection
775.084(2) includes only offenses commtted during probation is
because in 1971, when the current formof 775.084 was enact ed,
adj udi cation could only be w thheld when the offender was pl aced
on probation. Thus, at that tinme the | egislature had no reason
for expanding the scope of 775.084(2) beyond probation. However,
the 1978 enactnment of the youthful offender statute created the
unusual situation where an individual could have adjudication
wi thheld but still be sentenced to a period of incarceration.
Overstreet v. State, 629 So.2d 125, 126-7, (Fla. 1993).

16



not then wunder indictnment or information, i.e. that no open
crimnal charges were pending against him The issue of whether
defendant’s answer constituted a fal se statenent pursuant to the
federal law, turned on whether his earlier plea of guilty in a
Florida court which resulted in a wthholding of adjudication
constituted a conviction under Florida law, thus closing the
Fl ori da charge. The federal court considered the plea wth
adjudication wthheld as neeting the Florida definition of
“conviction”. The court held that “conviction”, as distinguished
from*“judgment of conviction”, had occurred when def endant entered
his plea of guilty, and thus his statenent that no charges were
pending against him was true, the court dismssed the false

statenent case.

In MCrae v. State, 395 So.2d 1145, 1153-54 (Fl a.1980) the

Court was required to construe the term “convicted” in section
921.141(5)(b), Florida Statutes (1975), which describes an
aggravating circunstance in a capital sentencing proceeding as
bei ng that the “defendant was previously convicted of ... a felony
involving the use or threat of violence to the person.” The Court
held that a defendant was "convicted" within the nmeaning of the
statute if he had entered a guilty plea to a qualifying fel ony, but
had not yet been sentenced. The Court reasoned that prior crim nal
conduct should be taken into consideration at sentencing where a
defendant's plea of guilty anmobunted to an "in-court confession."”
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The subsequent case of Garron v. State, 528 So.2d 353, 360

(Fla.1988), is instructive as it refined the holding of McCrae to
point out that it is a plea of gquilty, and not a plea of nolo
contendere, that "is an absolute condition precedent before the
| ack of adj udication can be considered a conviction.” Although the
instant case requires the Court to determ ne the nmeaning of the
term“conviction” wwthin the context of a different statute, this
distinction between the type of plea is highly applicable and
crucial to the instant case.

The first case to specifically construe the term*“conviction”

within the context of section 90.610 was Barber v. State, 413 So. 2d

482 (Fla. 2d DCA 1982). The court in Barber was aware that the

Court in Smth v. State, 75 So.2d 468, 78 So. 530 (1918) had

construed the word “convicted” to be equivalent to “adjudicated”.
Yet, the court held that a jury verdict of guilty where judgnent
and sentence have not (yet) been entered is admssible for
i npeachnent purpose, so long as the defendant has the opportunity
to explain to the jury the legal status of the “conviction”, as
woul d be the case where a conviction was pendi ng appeal. The court
clarified that it was not suggesting that a guilty verdict is for
al |l purposes the equivalent of a conviction or that a nere plea of
guilty may in all cases be used for inpeachnent. The court went
on to note that if the trial court ultinmately chose to w thhold
adj udi cati on and place the defendant on probation, the defendant
coul d not thereafter be inpeached concerning that crine.
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The uncertainty over the term*“conviction” in the context of

i npeachnent then arose in the Fifth District in Thomas v. State,

424 So.2d 193 (Fla. 5th DCA 1983), when the court was asked to
decide whether a wtness’ credibility could be inpeached by
eliciting testinony fromhim or otherw se proving that he had pl ed
guilty to a crinme, although adjudication of guilt was w thheld and
he was placed on probation. As the court found that this was not
a fundanental error, it was not able to deci de the questi on because
the defendant failed to preserve the alleged error by nmaking a
timely objection.

The First District then deci ded Johnson v. State, 449 So.2d

921 (Fla. 1st DCA 1984) rehearing denied, and held that the trial
court was required to regard a witness who had pled guilty but had
not yet been adjudicated and sentenced as having been convi cted.
This decision was reached in context of the defendant’s request
for ajury instructionto the effect that in weighing the credibil-
ity of the witness, the jury should consider whether the w tness
has been convicted of a crinme. The trial judge denied the request
because the wi tness had not yet been adjudicated and sentenced.
The District Court held that for purposes of 90.610 i npeach-
ment, the witness was to be regarded as if he had been convi ct ed.
Thus, defendant was entitled to the requested instruction.
Al t hough this case is getting closer to the scenario present in
the case sub judice inthat it involves a plea of guilty as opposed
toaguilty verdict, it is still confined to the tine period prior
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to adjudication and sentencing. In anticipation of an wultimte
wi t hhol d of adjudication, which is the situation in the case sub
judice, the court quoted to Barber’'s treatnent of this issue and

the conclusion that thereafter the crinme could no | onger be used

for inpeachnent. O course, Petitioner disagrees wth this
position and will show authority and reasoning to support its
posi tion.

In Roberts v. State, 450 So.2d 1226 (Fla. 4th DCA

1984) (Anstead, J., specially concurring), review denied, 461 So. 2d
116 (Fla. 1984) then -Judge Anstead stated his view that the |egal
meani ng of convi ction shoul d i ncl ude adjudi cati on, w thout varying
the definition for different situations. |In deciding Roberts in

direct conflict with Barber, Roberts began the present di sagreenent

anong the districts on the issue at bar.
The | ower court’s opinioninthe instant case is in direct and

express conflict with the First District case of Raydo v. State,

696 So. 2d 1225, (Fla. 1st DCA 1997) approved in part, quashed in
part, 713 So.2d 996 (Fla. 1998).°
In Raydo v. State, 696 So.2d 1225 (Fla. 1st DCA 1997), approved

in part, quashed in part, 713 So.2d 996 (Fla. 1998) the defendant

deci ded not to testify because the trial court had ruled that he

Iln its Brief On Jurisdiction, the Petitioner m stakenly
i ncluded Roberts v. State, 450 So.2d 1226 (Fla. 4th DCA
1984) (Anstead, J., specially concurring), review denied, 461
So.2d 116 (Fla. 1984) as being In direct conflict with the
opinion entered In the instant case by the Third D strict Court
of Appeal. Petitioner now recedes fromthat position.

20



coul d be i npeached with evidence that he entered a nol o contendere
plea to a felony in an unrel ated case even though he had not yet
been adjudicated or sentenced in that case. In reaching its
holding that the trial court commtted reversible error in
suggesting that defendant could be inpeached by a nol o contendere
plea, the First District Court of Appeal distinguished a nolo
contendere plea froma guilty plea. |In doing so, the court stated
as follows:

Testifyi ng defendants or witnesses in crim nal

cases may only be inpeached by convictions,

i.e., adjudications of guilt or the functional

equi val ent of such adjudication, i.e. pleas of

quilty or findings of guilt by a jury. (Em
phasi s added).

The District Court reasoned that a nolo contendere plea that has
not yet beconme a conviction could not be the basis of inpeachnent,
because one entering such a plea does not admt guilt.

Therefore, evidence of the nolo contendere plea is irrel evant

unless that plea resulted in a conviction, i.e. adjudication of
guilt. Based on this reasoning, although a plea of guilty with
adj udi cation withheld is not the standard “conviction” because it
is not an adjudication, it is still a “conviction” for the purpose

of i npeachnent because a gquilty plea is the functional equival ent

of an adjudication. It is exactly this reasoning which nust apply

to the case sub judice. An adjudication is not necessary in order

to allow inpeachnent in the case of a guilty plea as the defendant
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has in fact admtted guilt.

In its review of Raydo, this Court quashed the First D s-
trict’s opinion with regard to its holding on the constitutional
i ssue of whether the trial court’s evidentiary ruling inpermssibly
vi ol ated Raydo’s right to testify. The Court went on to hol d that
Raydo failed to preserve his clai mof inproper inpeachnent pursuant
to section 90.610(1) because he did not testify, thereby preventing
t he i npeachnent evi dence frombei ng i ntroduced. However, in order
to clarify the law and provide guidance to trial courts in this
area, the Court did address the substantive issue of whether a
defendant’s credibility nay be attacked by a nol o contendere pl ea.

In order to resolve the precise issue in Raydo, the Court did
not have to reach a decision as to the scope of the term “convic-
tion” pursuant to 90.610(1). Instead, the Court did not need to
| ook any further than section 90.410, Florida Statutes (1995),
whi ch explicitly precludes evidence of a nolo contendere plea in
any crimnal proceeding. Section 90.410's specific preclusion of
evi dence of nol o contendere pleas takes precedence over the nore
general inpeachnent provisions of section 90.610(1).

The Court then went on to acknow edge, as was done by the
First District, that a defendant entering a plea of nol o contendere
does not admt guilt. The Court further pointed out that if
adj udi cation on such a plea was |later withheld, there would be no
conviction under 90.610(1). Thus, the Court approved this portion
of the First District’s decision and held that a defendant’s nol o
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contendere plea, wthout a conviction entered on the plea, is not

adm ssible to attack a defendant’s credibility pursuant to section
90.610(1). This holding is clearly applicable only to cases
i nvol vi ng nol o contendere pleas. Once again, the reason being the
distinction that, unlike a nolo contendere plea, a defendant who
pl eads guilty does admt quilt.

At this juncture it is necessary to | ook at the exact | anguage
of section 90.610, which reads, inits entirety, as foll ows:

90.610. Conviction of certain crines as Iim
peachment

(1) Aparty may attack the credibility of
any w tness, including an accused, by evi dence
that the wi tness has been convicted of a crine
if the crinme was punishable by death or im
prisonment in excess of 1 year under the |aw
under which the witness was convicted, or if
the crinme involved dishonesty or a false
statenent regardless of the punishnment, wth
the foll owm ng exceptions:

(a) Evidence of any such conviction is
inadm ssible in a civil trial if it is so
remote in tine as to have no bearing on the
present character of the wtness.

(b) Evidence of juvenile adjudications
are inadmn ssible under this subsection.

(2) The pendency of an appeal or the
granting of a pardon relating to such crine
does not render evidence of the conviction
from which the appeal was taken or for which
t he pardon was granted i nadm ssi ble. Evidence
of the pendency of the appeal is adm ssible.

(3) Nothing in this section affects the

adm ssibility of evidence under s. 90.404 or
s. 90. 608.
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The sol e purpose of inpeachnment by prior convictions is to
attack the credibility or believability of the w tness. Bobb v.
State, 647 So.2d 881 (Fla. 4th DCA 1994). As noted by Charles
Erhardt in his coments to section 90.610 of the evidence code, the
t heory supporting the admssibility of a wide variety of convic-
tions (as opposed to just convictions involving di shonesty or fal se
statenent) is that "a person with a crimnal record has denon-
strated a willingness to violate the law, which bears upon the
person's willingness to disregard the oath to tell the truth.”
Erhardt, Charles, Florida Evidence, Sec. 610.1, at 419 (1993 ed.).
This same reasoning was expressed in the comentary on the 1978
Amendnent to 90.610(1), which expanded the types of convictions
that could be used to inpeach to include all crinmes punishabl e by
death or inprisonnent In excess of one year. The commentary
st at ed:

Thi s anmendnent, broadening the types of con-
victions that nay be used to inpeach, recog-
ni zes that when a person has evidenced his
wi | lingness not to follow certain significant
crimnal laws, he my also be wlling to
violate the rules relating to truth-telling.

Clearly, an adm ssion of guilt evidences an individual’s
wi |l lingness to disobey certain crimnal |laws, and would therefore
bear upon his credibility as a w tness.

A very inportant factor to consider In the course of anal yzing

whet her section 90.610 intended to allow guilty pleas wth

adj udi cation wthheld to be included within the scope of the term
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“conviction” is the fact that they were not specifically excluded,
as was evi dence of juvenile adjudications In subsection (1)(b). It
is a general principle of statutory construction that the nention
of one thing inplies the exclusion of another (expression unius est

exclusio alterius). Capers v. State, 678 So.2d 330 (Fla. 1996).

Thus, if the legislature intended to prohibit evidence of
guilty pleas with adjudication withheld from being used for
i npeachnent purposes, it could have expressly stated so, as it did
in 90.410 regarding nolo contendere pleas or in 90.610(1)(b)
regarding juvenile adjudications. Since the legislature only
expressly precluded pleas of nolo contendere from evidence and
evi dence of juvenil e adjudi cati ons frombei ng used for i npeachnent,
it is clear that a guilty plea with an adjudication withheld falls
under the inclusive general rule allow ng i npeachnent by evi dence

of a conviction. MFadden v. State, 24 Fla.L.Wekly S263 (Fla.

1999).

Also significant is the amendnent to subsection (2) which
changed the Code’'s provisions relating to the admssibility of a
conviction which had subsequently been pardoned. The fact that
subsection (2) provides that the pendency of an appeal or the
granting of a pardon relating to such crime does not render
evi dence of the conviction for said crinme inadm ssible indicates
t hat the conviction does not have to be iron-clad to be adm ssible
for the purpose of inpeachnent. This is not to say that it m ght
not be advisable to anmend the rule to specifically address the
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adm ssibility of a guilty plea with adjudication wthheld and
perhaps allow for evidence of the wthhold to be addressed on
redirect, as is the case in the pendency of an appeal.

The Fl orida Evi dence Code enacted by the Legislature is both
substantive and procedural. The Florida Suprene Court has adopted
provi sions of the Evidence Code as court rules insofar as they deal

Wi th procedural matters. |1n re Florida Evidence Code, 372 So.2d

1369 (Fla.1979), clarified by In re Florida Evidence Code, 376

So.2d 1161 (Fla.1979). The Court has al so adopted anendnents to
the Evidence Code as court rules to the extent that they are
procedural .

In State v. Page, 449 So.2d 813, 815 (Fla. 1984), the Florida

Suprenme Court held that subsection 90.610(1), dealing with the use
of prior convictions for the purpose of inpeachnent, clearly fell
within the realm of *“procedure.” Accordingly, if the Court
determ nes that the issue at bar also falls squarely within the
real m of procedure, the analysis of the subsection would not be
governed by legislative intent and it would not be necessary to
apply principles of statutory interpretation. |d. I nstead, the
subsection nust be read I n conjunction with the | imted purpose for

whi ch convi cti ons have been historically adm ssible. Bobb v. State,

647 So.2d 881, 883-4 (Fla. 4th DCA 1994).
The pure purpose for which convictions have been adm ssible
is to test the witness’ credibility. In resolving the conflict

which exists between the lower court’s opinion and the First
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District’s opinion In Raydo by reviewng the text of section
90. 610, together with its purpose of calling the witness’ veracity
into question, it is logical to presune that the term*®conviction”
includes a plea of guilty with adjudication w thheld. As the Court
did In Peterson, the Court In the instant case should decline the
Respondent’ s invitation to read into the rule the requirenent that
pl eas of guilty with adjudication withheld are not included within
the term “conviction.”

The purpose of the withhold of adjudication and sentence was
to provide a worthy defendant an opportunity at rehabilitation
wi thout the stigma and consequences of a “formal” conviction.
Clearly, a defendant’s all eged i nvol venent I n a subsequent cri m nal
of fense has bearing on their continued entitlenent to the benefits
extended to them by virtue of the withhold of adjudication. They
shoul d not be entitled to cloak thenselves In the protection of a
wi t hhol d of adjudication In order to avoid being i npeached by their

adm ssion of guilt. Overstreet. By allowing the guilty plea with

adj udi cation wthheld to be used for inpeachnent, the Court would
avoi d vi ol ati ng the purpose of w thhol di ng adj udi cati on and pl aci ng
a defendant on probation, and at sane tinme uphold the purpose of
t he i npeachnment statute, which is to test a witness’ veracity by
virtue of their involvenment In past crimnal acts.

A conclusion that a plea of guilty with adjudication wthheld
is included within 90.610's neani ng of “conviction” is supported by
the Court’s reasoning I n Gazda(whi ch nade an i nportant distinction
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bet ween a “judgnent of conviction”, which requires an adjudi cation
of guilt versus a “conviction” which does not); In MCrae (where
the Court reasoned that a defendant’s plea of guilty anmounted to an
“I'n-court confession”); and in Garron ( where the Court stated that
it is aplea of guilty and not a plea of nolo contendere that is an
“absol ute condition precedent before the |ack of adjudication can
be considered a conviction”).

Clearly, the existing conflict between the |ower court’s
opinion and the First District’s opinion In Raydo should be
resolved by holding that a wtness who has previously entered a
pl ea of guilty with adjudication withheld has admtted his guilt to
that crine. That “confession” of guilt is the functional equiva-
| ent of an adjudi cation for the purpose of constituting a “convic-
tion” pursuant to 90.610. Thus, a guilty plea with adjudication
wi t hhel d shoul d be adm ssible to test the veracity of a w tness by
virtue of inpeachnent pursuant to 90.610.

CONCLUSI ON

Based upon the argunents and authorities cited herein,
Petitioner respectfully requests that the Court reverse the
decision entered by the Third D strict Court of Appeal In the
i nstant case and find that section 90.610 does allow for a w tness

to be inpeached by a plea of guilty with adjudication wthheld.
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