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PRELI M NARY STATEMENT

Appel | ant, ROBERT MORRI S, was t he defendant inthetrial court,
and will be referred to in this brief as appellant or by nane.
Appel l ee, the State of Florida, was the prosecution and wll be
referredtoas the state. The record on appeal wll bereferredto by
vol urme nunber, fol |l owed by a page reference. The suppl enental record
Wil be referred to as SR Al enphasis is supplied unless the

contrary is indicated.



STATEMENT OF THE CASE

Robert Morri s was charged by i ndi ct nent on Sept enber 29, 1994 in
Pol k County with the first degree nurder of Violet Livingston,
burgl ary, armed robbery, and sexual battery (1/3-6). Appellant's
nmotion to sever the sexual battery count was granted. The state
unsuccessful | y sought certiorari reviewinthe Second D strict Court of
Appeal of the order granting a severance. The state then elected to
try the sexual battery count first, and that case went to trial in
Novenber, 1998, resulting in a hung jury (6/995-1000, 1029-30;
7/ 1146, 1224. 1232, 1247- 48, 1250, 1276, 1283-97; 8/ 1321, 1332-33). The
trial court then granted a judgnent of acquittal, on the ground t hat
t he evi dence di d not excl ude t he reasonabl e hypot hesi s that the victim
di ed prior tothe coomencenent of the sexual battery (8/1332-33).! The

defense noved in limneto exclude evi dence of sexual activity fromthe

upcom ng nmurder trial. The trial court ruled that the state could
i ntroduce evi dence that bi ol ogical materials and fl ui ds recovered from
Vi ol et Livingston's body during the autopsy were submtted for DNA
testing, and couldintroducetheresults of the DNAtests, but that the
state woul d not be permtted to i ntroduce evidence inferring sexual

activity (6/1034-35;7/1147). The case proceededtotrial on counts

one, two, and four fromFebruary 15 - March 11, 1999, before Crcuit

1 See Jones v. State, 569 So. 2d 1234, 1237 (Fla. 1990).
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Judge Robert A. Young and ajury. Onthe Friday beforejury sel ection,
the state offered an el eventh hour plea deal of a sentence of life
i nprisonment i n exchange for aquilty plea. Appellant didnot accept
the offer (see 11/10-12; 10/1801; SR98).

The jury found appel | ant guilty as charged on each count (9/ 1560-
61; 29/3550-51), and, after the penalty phase, recommended a death
sentence by a vote of 8-4 (9/1625; 35/4586-87). Appellant received
concurrent sentences of lifeinprisonnment for the burglary and robbery
convictions (10/1732, 1735-45). On April 30, 1999, Judge Young i nposed
t he deat h penal ty for the nurder conviction, findingfour aggravating
factors,?one statutory mtigatingfactor, 2 and nunerous nonstatutory
mtigating factors* (10/1806-09; SR90-99). Notice of appeal was fil ed

on April 30, 1999 (10/1812).

2 Prior feloniesinvolvingthe use or threat of viol ence (noderate
wei ght), parole status (noderate weight), financial gain (great
wei ght), and HAC (great weight) (SR91-93).

8 Capacity of defendant to conformhis conduct tothe requirenents
of |aw was substantially inpaired (noderate weight) (SR97).

4 Anong t hese are ei ght nonstatutory mitigating factors ari sing
from appel | ant's background and chil dhood experiences, which were
considered in the aggregate and accorded great weight (SR94, 95, 98).
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STATEMENT OF THE FACTS

A Trial

On t he norni ng of Septenber 2, 1994, 88 year ol d Vi ol et Livingston
was found dead i n her Lakel and apartnment by her son (25/ 2684, 2691- 95).
The police responded to the scene at the Martin's Landi ng apart nent
conplex. Ms. Livingston was |ying on the bedroomfl oor between the
two beds. Her head was w apped tightly in bedsheets. There was bl ood
onthewalls and furniture, and on a wal ki ng cane whi ch was on t he bed.
Bot h bedr oons were i ndi sarray (20/1773-74,1776-78, 1780- 86, 1789, 1791-

93, 1796- 1803, 1806- 09; 22/ 2106, 2112- 14, 2119-22; 24/ 2527; 25/ 2694-95) .

The poi nt of entry appeared to be t he kitchen wi ndowon t he sout h
side of the apartnent. The screen was of f the wi ndow and was | eani ng
agai nst the building. The wi ndowwas shut but the gl ass was broken.
Ther e were w ndow | at ches and br oken gl ass on t he ground. To the right
of the w ndowwas a yellowchair, sitting underneath the porchlight.
The porch i ght cover was of f the fixture, and was | yi ng on t he ground
(20/ 1738, 1743-47,1752-54; 21/ 1981-82; 24/ 2525-26; 25/2767-74).

The apart nent was processed for fingerprints. Atotal of ei ghteen
prints were obtained fromtheinterior and exterior of the apartnent.
El even of these were of val ue for conpari son purposes. Asingleprint,

obt ai ned fromthe partially unscrewed | i ght bul b outsi de the kitchen



w ndow, was |later matched to appellant in a search of the AFIS
dat abase. One print belongedtothe victims son, four belongedto a
police departnent intern, and five were never matched to anyone
(20/ 1729, 1816, 1827- 29, 1834; 21/1906-07, 1916- 19, 1939-42, 1954- 62; 24/
2528- 29, 2553- 54, 2594-2601). The five unidentified prints coul d have
bel onged to one individual, or up to five individuals (21/ 1971).

According to the associ at e nedi cal exam ner, Ms. Livingston di ed
as aresult of nultipleinjuries. She had sustai ned brui ses, | acera-
tions, abrasions, rib fractures, brain henorrhage, and nmechani cal
asphyxi a due to suffocation. Some of theinjuries were consistent with
havi ng beeninflicted w th her wal ki ng cane. There were neck i njuries
consistent with possible strangulation, and wounds to her right
forearm hand, and knee whi ch coul d be cl assified as defensive. Dr.
Mel anud coul d not determ ne the sequence of the injuries, but Ms.
Li vingston was alive for ashort periodof time after the attack began.
Dr. Melamud could not tell when she woul d have becone unconsci ous
(26/2837-60, 2864) .

The four main categories of evidence presented by the state
agai nst appel l ant were (1) the fingerprint onthe |ight bul b outside
t he ki tchen w ndow, (2) hi s possession of variousitens takenfromMs.
Li vingston's resi dence, includingcollectiblecoins (whichwere spent
by himin several neighborhood stores); and coin wappers, coin

bookl ets, and a Sort-n-Save bank (found i n and around hi s resi dence,



and in a cl ot hes hanper which had been in his residence);> DNA t est
results; and a jail house i nformant nanmed Dam on Sastre. The state's
DNA experts testified that appellant could not be excluded as the
source of the DNA obtained fromtwo | ocations on Ms. Livingston's
body, 6 and fromt he ki t chen curtai n (23/2267- 76, 2282- 93, 2311- 12, 2430- 33;
24/ 2434- 42, 2458- 63, 2486- 93, 2502- 04, 2510-13). Accordingtothe state's
popul ati on geneticist, the frequency of this DNA pattern in the
African- Aneri can database would be 1 in 7.1 mllion (neaning a
"bal | park range” of 1in 710,000to1in71l mllion (23/2296-98, 2355-
57). The defense chal |l enged on cross-exam nationthereliability of
the DNAt ests perforned by Cel | mark, and whet her t he proper procedures
were followed (23/2301-57; 24/2447-63,2506-17). The defense al so
presented its own popul ati on geneticist (originally retained by the
prosecution) whotestifiedthat the frequency of the DNA pattern denon-
strated by appel |l ant withinthe African-Anerican populationislin?2.2
mllion (or arange of 1 in 220,000 to 1in 22 mllion). Using the
Nat i onal Research Council's "upper confidencelimt"” (i.e., the nunber

at whi ch you can be assured t hat you are accur at e bet ween 90- 95%of t he

> See 20/ 1839-61; 24/ 2529-42, 2566- 70, 26003- 09, 2637- 38; 25/ 2638- 39,
2668-69, 2706-12, 2715, 2751- 53.

¢ Bl ood and bi ol ogi cal fluids were obtained during the autopsy
fromthe vaginal, rectal, and oral areas. In keepingwiththe trial
court'sorder inlimne, these werereferredtoat trial as Locations
A B, and C(see 8/1417-18, 1464; 9/1500; 21/1986-91, 1995-96, 2036- 38).
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time), it would be 1 in 220,000 (26/2992-95; 27/3011-12, 3019, 3024-
25, 3033) .

One Negroid body hair and one Negroid body hair fragnent were
found inthe debris fromthe kitchen curtain. These were not suitable
for m croscopi c conparison. A Negroid pubic body hair was recovered
fromone of the coin wappers found in appellant's back yard. This
hair was both visually and mcroscopically very different from
appel lant's known hair sanple, and could not have conme from him
(22/2172- 74, 2181, 2189- 90) .

Dam on Sastre, a seven-tinme convicted felon, testifiedthat appel -
lant told himin jail that he conmtted the nmnurder. Sastre clai ned
t hat appellant said he would take a |ife sentence but not a death
sentence.’ Sastre denied getting details of the crime from the
di scovery materials, such as police reports and depositions, which
appel lant had in his cell. According to Sastre, appell ant said they
didn't have anything on himexcept a partial thunbprint on a |ight
bul b. Since appel | ant had al ready tol d Sastre he had previ ously stol en
a bicycle fromthere, Sastre suggested to appell ant that he say t hat
t hat was when he touched the |i ght bul b (26/ 2884- 94, 2884- 94, 2897, 2912-
13). Sastre testified that appellant told himthere was a screen

porch, and that he (appellant) had to cut a slit in the screen to

” Not e t hat when appel | ant was offered alife sentence i n exchange
for aguilty pleaonthe eve of trial, he declined (11/10-12; 10/1801,;
SR98) .



unl atch a door to gain access to where the light bulb was. Sastre
acknowl edged, upon bei ng shown a phot ograph, that thereis no screen
porch to Violet Livingston's apartnent (26/2915-17).

Appel I ant took the stand in his own defense, and stated that he
did not kill Violet Livingston or break into her apartnent (27/
3096-97). He had gone over to Martin's Landi ng to pl ay basket bal |, but
nobody was there. Starting for home, he renenbered that a friend had
asked himif he coul d get a bicycle for her, so he wal ked i n t he back
of the apartnents and sawa bi ke onthe top stairs. It was too bright
back there, so he unscrewed the | i ght bul bto go upstairs. The bicycle
was secured by a biglock and he couldn't get it so he headed back hone
(27/ 3097, 3100-06). As he passed by the Farm Store, he saw a brown
paper sack, whi ch he picked up and heard sone jingling. Thinkingit
had change init, he took it honme. There he enptied the bag on the
couch. There was a coi n sorter, about hal f a dozen coi n books, a chain
neckl ace, and sone little bags, sone containing coins, sone enpty.
Thi nki ng he just got | ucky and f ound sone change, he spent the coinsin
a nei ghbor hood sub shop and Texaco station (27/3006-14).

On Septenber 11, 1994, appellant was arrested when his | ady
friend' s nother reported her car stolen.® A couple of days |ater,

detectives questioned hi mabout a nurder that happened at Martin's

8 Appellant's friend had spent the ni ght with him he used her car
and kept it toolong. Helater |learned that the car did not belongto
his lady friend, but to her nother (27/3120).
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Landi ng. Appel |l ant | ooked at theml i ke they were crazy; he didn't know
what they were tal king about. The detectives kept accusing him
telling himhedidit, and that they had found his fingerprintsinside
t he hone. Appell ant said that was not possi bl e, because he was never
i nsi de anyone's hone. Frightened by the accusatory tone of the
i nterrogation, appellant toldthemthey m ght findhis fingerprint on
the light bulb, but he did not explain how it got there (27/3119-26).
Appel I ant testifiedthat he never tal ked t o Dam on Sastre about
hi s case. He never told Sastre he kill ed Viol et Livingston, or that he
t ook coi ns out of her apartnent, or that he gai ned entry to where t he
I i ght bul b was by goi ng t hrough a screened porch, or that he woul d t ake
alife sentence but not the death penalty (27/ 3133, 3192-93). Sastre
was i n the sane dormas appell ant, and he had access to all the cells
inthe dorm Appellant had his di scovery materials in a fol der under
hi s bunk, and there was noway tolock it up when he was cal | ed out for

attorney visits (27/3129-34, 3184-85; 28/3197).

B. Penal ty Phase

The state i ntroduced docunents to establish appellant’'s two 1989
robbery convictions in M ssouri (based on two purse snatching inci-
dents, one of which resulted in the victimsustaining a fractured

wist), and the fact that he was on parole fromthose convictions at



the tine of the instant offense (31/3833-34; see 10/1762, 1773-77,
SR91-92) .

The state then recalled the associate nedi cal exam ner, Dr.
Mel anmud, who testified that Ms. Livingston sustained nultiple (at
| east 31) bruises, abrasions, and | acerations. She was alive for
several mnutes while theseinjuries wereinflicted, but Dr. Mel anud
could not pinpoint the tinme or tell the sequence of the injuries
(31/3836-47,3851). Most likely the injuries to her head and face
occurred before her head was w apped wi th bedsheets (31/ 3845). The
i njuries woul d have caused pai n whi | e she was consci ous, but not after
she becane unconscious (31/3836,3847). The injuries to Ms.
Li vi ngston' s head coul d have caused unconsci ousness, and Dr. Mel anud
couldn't say when those were inflicted in relation to the other
injuries (31/3847,3851-52).

FDLE bl oodstai n pattern expert Leroy Parker stated the opinion
that there was sonme novenent of or by the victimw thin the bedroom
during the tinme she received the forceful inpacts. Based on his
observations of the bl oodstai ns, he concl uded al so t hat she was i n an
upright position at one point, then | ower, and then down or close to
the floor. Objects in the bedroomwere in disarray, indicating a
struggle (31/3868-71).

The state called Ms. Livingston's two sons, a grandson, and a

gr anddaughter as victiminpact wtnesses (31/3873-87).
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The first defense witness was appellant's nother, Linda Bell.
Li nda net appel | ant' s fat her when she was j ust turning 15, and she soon
becane pregnant. She di d not knowhowt hat happened, or anyt hi ng about
the facts of life. Her stomach kept getting bi g and she st opped havi ng
a period, and eventually one of the other girls in school explained
what was happeni ng. This frightened Linda, because her nomhad tol d
her i f she got pregnant she couldn't |ive there any nore. (At thetine
she recei ved t hat warni ng fromher nom Linda didn't even knowwhat she
meant by the word "pregnant”). She tried to hide her conditionwth
bul ky sweaters, but eventually her sister found out and told their
not her, who sai d "You nade your bed hard, youlieinit", and put Linda
out of the house (31/3927-30).

After her sister daraput her out aswell, arelative by marri age
of Clara's took her in, and here the baby was born on March 3, 1963.
She nanmed hi mRobert Dwnayne Morris.® Wen Li nda went for her six-week
checkup she found out she was pregnant again. Paula was born ten
nont hs after Robert, andathirdchild-- Sharon -- was born sevent een
nont hs after Paul a (31/2931-33). Lindadidnot marry Robert, Sr.; they
i ved t oget her as common-| aw husband and wi fe until Sharon was about
three nonths old. Robert, Sr. decided to goto California and get a

job. Six nonths later he sent for Linda and the kids. When they

® In the section of the brief summarizing the testinony of
appellant's famly and friends, he wll be referred to as Rob or
Robert. H's father will be referred to as Robert, Sr.
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arrived, Robert, Sr. noved theminto his uncle's house. A fewnonths
| ater, Lindalearned that Robert, Sr. had brought anot her woman with
hi mwhen he noved to California; they were |living together and the
worman was ei t her pregnant or had just had t he baby. Linda was furious,
and inretaliation began seei ng anot her man who was nmarri ed and had two
daughters. One day Robert, Sr. saw her with this guy, and she got
scared and deci ded she'd better nove out of his uncle's place. She
moved with the kids into an apartnent and applied for welfare (31/
3933-40) .

After she stopped seeing the married man, Linda got a job as a
nurse's ai de and began using drugs. Part of her job was to set up
medi cations for the residents. A co-worker told her, "Start taking
these, these will nake you feel good, make you forget about stuff."
Linda started taking the pills, and deci ded her col | eague was ri ght.
Fromt hen on, she was onthe pills (Seconal, known on t he street as Red
Devils) every day (R31/3939-41). At that tinme, the only type of nen
she woul d i nvol ve hersel f with were nen wi th drugs, becausethepills
were three for a dollar and she felt |ike she couldn't afford them
hersel f (31/3941).

During this periodof tinme, Lindawas | eaving her children -- ages
one, two, and three -- hone alone. The |ady downstairs across the
fence was keeping an eye on them but they stayed in the house by

t hensel ves (31/3941-43, 3945).
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One ni ght Linda went out to the all-night novies with a group of
friends; they were all highon pills and drinking. They got invol ved
inan altercation where they thought a younger man was beati ng up an
ol der man, but it turned out the perceived aggressor was a cop. The
of fi cer pull ed hi s weapon and shot one of Linda's friends ("I think he

| ost hisliver or sonething"), andthey all went tojail (31/3141-42).

Lindawas injail for ten days or nore. Wen she got out, she had
been evi cted fromher apartnent and she couldn't find her children. An
acquai ntance took her to the welfare office and they | ocated the
children, who were in separate foster hones (31/3943-44). It turned
out that since Linda "had no one to call"™ while shewas in jail, the
nei ghbor | ady didn't know where she was, so she called the welfare
of fice and they cane and got the children (31/ 3943).

When Linda was allowed to visit her children, the two ol der
si bl i ngs conpl ai ned of the conditions of their foster care. Robert
tol d her he wasn't being fed, and they were very cruel to him Paula
was getting beaten for wetting the bed. Sharon, the youngest, was
apparently being treated better, but she didn't understand why t hey
weren't together (31/3944-45).

After threenonthsinfoster care, thechildrenwerereturnedto
Li nda. Al though a soci al worker had tol d her she had to cl ean hersel f

up, she continued to use drugs on a daily basis. She was taking
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prescriptionsleepingpillsinadditiontotheillegal drugs, and it
caused her to break out inaterriblerash over nost of her body. The
doctor refused to renew her prescription, but she was so hooked into
t he Seconal that she had no i dea what she was doing to herself. Every
day she woul d bring her children to t he dope house and make t hemwai t
out si de whil e she went in and got her drugs. She woul d then stop by
the candy store and buy the kids sone candy; then she'd go hone and
take her pills. Eventually the doctor threatened to put her in the
hospi tal, but she knew she coul dn't go there because she didn't have
anyone to keep the kids. This finally notivated her to get off the
Seconal and her rash cl eared up. Once of f the "downers", she pronptly
repl aced t hem wth "uppers" (" Benni es", whi ch wer e
speed) ( 31/ 3946; 32/ 3951-54). Al so, she got i ntroduced to Val i um which
was j ust com ng out then, and whi ch "ki nd of nmade you feel |ike you did
when you were taking Seconal" (32/3954).

Around this tinme, she all owed a nmal e pl atoni c fri end naned Tony
to nove in with her and the children (now ages 3, 4, and 5), after
Tony's wi fe had put hi mout. One day Linda went to the grocery store
and | eft Tony alone with the kids. Wen she returned, Tony had j ust
| eft the house. Her oldest child, Rob, canme running to her crying
hysterically. He told her that Tony had had his sister Paula in the
bat hroom Paul a was scream ng for Rob to hel p her, but Tony woul dn't

let himin. Linda then talked to Paula, who told her what had
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happened, that Tony had raped her (32/3950-51, 3954-55, 3959-60). Linda
went to Tony's not her's house, and when she tol d t hemwhat happened,
t hey threatened her and called her aliar. Linda calledthe police,
who cane and i nt ervi ewed Paul a and Rob. Tony was prosecut ed, and f our
year ol d Paul a and five year old Rob testifiedin court (32/3960-62).
Li nda was present in the courtroom but because she was on drugs so
heavy, she never found out the outcone of the trial (32/3962).

Li nda and her children noved back to her nother's house in her
homet own of Springfield, Mssouri, so"we could start all over again
and put everything behind us" (32/3962-64). Unfortunately, not

everything was put in the past:

At that timel was just wld. | had a built-
in baby-sitter; so | just went wild on drugs,
heavi er drugs. | got introduced to different

ot her things.
(32/3964).

These ot her thi ngs i ncl uded nmari juana, nescal i ne, and aci d. She
habitual ly stayed out half the night and slept all day (32/
3964-65). Soon she net a man naned Wesl ey Scott, known as Sant ee, who
becane her boyfriend as well as her pinp (32/ 3965, 3967).

When they first started seei ng each ot her, Sant ee was nice to her.
Sant ee got put out of wherever he was |living, so he and Li nda and her
children got a small house and noved i n toget her. Then Sant ee becane
very violent. Lindadidn't knowat first howhe nade his |iving, until
he put her on the street. He convinced her they could nmake a | ot of
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nmoney and have a better life. He would send her to El ks conventi ons
and pl aces where busi nessmen were in town and wanted a bl ack wonan.
Santee would take all the noney and never give her any of it.
Eventual ly she tired of this and started hiding sone of the noney, or
givingit toher son Robto hide. Thisonly resultedin Santee beating
her because she di dn't have as nuch noney as he expect ed ( 32/ 3966- 69) .
The beati ngs becane an everyday occurrence. Santee woul d use hi s hands
or a coat hanger; and he soneti mes made t he chil dren watch, sayi ng he
was goi ng to showthemhowto m nd. The kids would try ineffectually
to help their nother. One tinme when the three kids junped on him he
kickedthetwo littlegirls off his |egs, picked up Rob and threwhim
agai nst the wal |, and conti nued beati ng Li nda (32/ 3969-70, 3976). Rob
woul d al ways try to cone to her ai d when she was bei ng hurt by Sant ee,
but hewas just alittle boy and there wasn't nmuch he coul d do about it
(32/3970).

In addition to pinping, Santee al so dealt and used drugs (32/
3972, 4000-01). He was a heroin user, and he convinced Lindato try
shooting up at least onetine to see howit would feel. 1t nade her
deat hly sick (32/4000-01). One day Santee tol d Li nda he'd made a bi g
sal e and he had to go out to Californiaright away. The next norning
some bi g white nmen wi th guns surrounded t he house. They were | ooki ng
for Sant ee because he had sol d t hem baki ng soda i nstead of the drug

t hey had paid for. They searched all the roons and cl osets, as Li nda
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and her t hree ki ds wat ched. Wen Lindatoldthe nen Sant ee had gone to
California, one of the nen said they woul d be wat chi ng her, and t hey
would kill himif he cane back (32/ 3972).

After Santee's departure, thingsinprovedfor awhile. Lindagot
her nursing certificate, | earned howto drive, and got a small car.
She and her kids noved into a |l ow i ncone apartnent conpl ex. She had
eased of f the hard drugs, although she was still using nmarijuana and
drinking al cohol (32/3974,3978-81).

After a coupl e of years there, she novedinw th a nman naned Davi d
Bar ker. David |iked her ki ds and he was a good provi der, but he chased
ot her wonen. After | earning of one cheatingincident, Lindatook agun
and went to the other woman's house | ooki ng for David; they woul dn't
| et her in so she shot through the door. This resultedin another ten
day jail stay for Linda, foll owed by three years probation, and it
ended her relationship with David Barker (32/3981-84, 3986-88).

Rob was about el even years old at thistinme (32/3987-88). He had
problens learning in school and he was put in special education
(32/4002-03, 4023). Wen Rob was younger he woul d steal to buy candy
for hinmself and his sisters. There were ti nes when the fam |y had no
food or noney. Rob "would gotothe store, and he woul d cone back with
hambur ger and chi cken or whatever he could put in his pants. And |
woul d cook it" (32/4003-04). Rob was fascinated with bicycles, but

t hey coul d never afford them One tine Lindafound a bunch of bicycles
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and bi cycl e parts under the crawl space of their house, where Rob had
put t hem(32/3989-90). Once when t hey had no noney duri ng t he hol i day
season, Linda and anot her person were on a shoplifting spree; "we had
done hit alot of stores" (32/4004). Rob, then about 13, was with t hem
and sonebody saw himput an outfit down his pants. The officer who
arrested t hemhad gone to school with Linda, sothey didn't have to go
to court; she promsed that it wouldn't happen again (32/4004-05,
4022) .

Around t he sane ti ne, Rob started havi ng st omach probl ens and had
togotothe hospital. The diagnosis was an acute duodenal ul cer. The
doctor sai d she had never seen an ulcer like that on athirteen year
ol d kid, and she asked Linda what was going on in his life that he
woul d have an ul cer. Lindawas afraidtotell her about the stealing
or totell her about anything, so she said she didn't know. The doct or
prescri bed nmedi cati on and urged Li nda to hel p Rob avoi d stressful or
upsetting situations (32/4011-18).

The ul cer, however, kept getting worse, and Rob was admttedto
the hospital for a second tine early the next year. The doctor was
concerned about whether he was taking his nedication regularly
(32/4117- 20) .

Lindatestifiedthat despite the circunstances i n which her son
Rob was rai sed, and despite the fact that he had very littl e contact

with his own father until he was i n hi gh school (32/4021, 4024-25), he
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mai ntai ned closetieswithhisfamly. He had avery good rel ationship
with his grandnother, who |lived to be 98 but had | ost her eyesi ght.
Rob woul d make sure she got to church and back, he would go to the
store and get her what ever she needed, and hel p her wwth the | aundry
(32/4027- 28, 4032). Afewyears after Rob graduated fromhi gh school
hi s daught er Jani sha was born. He was a very protective and | oving
fat her (32/4027, 4029, 4031-32). He al so continuedto be protective of
hi s not her. When Linda' s | ast | ong-termboyfriend (and f at her of her
youngest chil d Charl es Jr.) becane an al coholic, started usi ng nassi ve
amount s of crack cocai ne, and began gettingin Linda's face threatening
torearrange it with his fists, it was Rob -- then incarcerated in
M ssouri -- who gave her the encouragenent to | eave the rel ati onshi p,
even though it neant her | eaving the state. Lindadidn't want to |l eave
Rob, but he said he couldn't do histinmeinpeace know ng she was bei ng
abused. Linda felt she would never get out of Springfield alive if
word t hat she was | eavi ng got back to Charlie, so she slipped out of
town surreptitiously with her young child. She went to Los Angel es
wher e her daughter Paul a was Iiving; the only personin M ssouri who
knew where she had gone was Rob (32/4032-39).

Inthe tinme since Rob has beeninjail in Florida, he has stayed
in touch whenever he can. He tries to keep themall together as a
famly. Linda testified:

. . [S]onetinmes hew |l wite ne and send ne
a verse or two to ook up to get ne back on
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track. He knows |I'mstruggling really hard.
| don't do drugs. | have a good job. | work
W t h good people. But its astruggle becausel'm
al one, nentally alone. So he hel ps ne through
t hat a lot, just to hear him talk to ne
soneti nes.
(32/4039- 40).

The m ddle sister, Paula, currently works as a counselor with
Eckerd' s Yout h Devel opnent Center, a programfor juveniles convicted of
serious crines, in keechobee, Florida (32/4070-72). She testified
t hat when she and her br ot her Robert were grow ng up, ten nont hs apart
i n age, they thought of thenselves as twins. Rob "was ny protector.
He is ny protector" (32/4073). She renenber ed when she and her brot her
and sister were placed in foster care. Robert wanted themto be
t oget her, and he coul dn't understand why they were separated. After
t hey woul d have visits, whenit wastinme to go back totheir respective
resi dences, all three would start crying (32/4074-77).

After they werereturnedto their nother, when Paul a was t hr ee or
four (and Rob a year older), a man raped her in the bathroom Paul a
remenbered cal ling to her brother for hel p, and Robert bangi ng on t he
door trying to get in. Wien it was over, Robert was very upset about
not being able to protect his sister (32/4078-79).After they had
noved back to M ssouri, their nother was using drugs and living wth
Santee. Santee beat their nother all the time, and he woul d make t he
children watch. Sonetinmes he woul d beat her so bad that she woul d

pretend to be unconsci ous. Santee especially hated the two brighter-
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ski nned chil dren, Robert and Paul a. (He favored Sharon, who had t he
sane conpl exion as hinself). He woul d beat Robert. One tine Santee
pointed aguntotheir nother's head and sai d he was going to kill her
and the children too (32/4080-83, 4086) .

The childrenrarely sawtheir father (32/4083-84). There was an
ol der nei ghbor, M. H I, wholived behindtheir grandnother. M. H I
was | i ke a grandfather or a nentor to Robert; they al ways t al ked about
everything and they respected each other (32/4084-85). Robert aways
had st omach probl ens. At first they t hought he had wor ns and t hey gave
him worm pills. Eventually he was diagnosed as having an ul cer
(32/ 4086- 87) .

Paul atestifiedthat her brother Robert "has al ways been there for
me." Wen they were children, their nother was never around very nuch,
and it was Robert who al ways took care of everything. It was he who
made sure they were fed and got themready for school (32/4087-90).
Now t hat they are grown, Paul a' s daughter Tanmecia is Robert's only
ni ece. He has been there for Tanecia as a father figure, because she
doesn't have nmuch of a relationship with her own father (32/4088).

The youngest sister, Sharon, renenbered Santee beating their
nmot her, and she recal | ed one specific instance when he beat her with a
wi re hanger, infront of the children. Another tine Santee threatened
their nmother with a sharp knife. Sharon recalled that her nomwas

naked and crying. Sharon took her by the hand and | ed her into the
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bedroom"[a]lnd | put her in the bed with me" and pul |l ed a sheet over
her (32/4101-03). The three children tal ked about what they coul d do
to protect their nother fromSant ee. They were going to boil a pot of
wat er and pour it on him but it never happened (32/4103). Sharon did
not knowwhy, but she was aware t hat Santee di d not treat her as badly
as he treated Robert and Paul a (32/4103-04).

Sharon testified that their nother used to snoke marijuana in
front of thechildren. Wientherewerestill inelenentary school, she
offered them marijuana, on the theory that she'd rather have them
snoking with her than with soneone el se. Sharon recalled all three
ki ds snoking marijuanawth their nom(32/4104-05). She did not have
a nmenory of her nother drinking; only that she would go out wth a
girlfriend and when she cane back hone she was drunk (32/4105).

Sharon testified that her brother Robert had a very good
relationship with his grandnother and with the neighbor M. Hill.
Robert wouldwi I li ngly do chores for themand hel p t hemw t h what ever
t hey needed (32/4105-06).

As a child, Robert woul d steal bikes. He was very good with his
hands, so helikedto fix the bi kes and then sell themor give themto
sonmeone. Wen t hey were grow ng up, they never real |l y under st ood t hat
stealing was wong. It was hard not being abl e to have things ot her

kids had, and their nother never told themit was wong to steal.
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Shar on acknow edged t hat she t oo woul d st eal things back then (32/4106-
07).

Robert's chil dhood friend Tony Page grew up with him Their
not hers and their siblings were also close, just like blood famly
(32/4109-12). Robert's nother Linda was kind of wild. She would drink
and use drugs in front of her owm children and al so in front of Tony
and hi s siblings. Lindaalsohada pattern of invol venrent wi th abusive
boyfriends; it seened to happen over and over. Tony was awar e of what
Robert and hi s sisters were experiencingw th Santee. Wenever a nal e
was abusi ng hi s not her, Robert was "soneone that stood in betweenit"”
(32/4113-17). Intheir famlies, the parent/childroles wereinverted;
the children "nore or | ess wat ched out for our parents” and attended to
their needs; "[i]t's just that sinple" (32/4115). Tony observed t hat
Robert's protectiveness toward hi s not her was natural because he was
the only male child (32/4116-17).

After awhile, it becane really obvious to Tony that Robert had
started using marijuana and |l iquor. That stuff was readily avail abl e
to Robert in his house, soit was easy for himto start. Later, Tony
becane aware that Robert was using other drugs as well (32/4117-18).

Mandy Candieis alifelong friend of Robert's nother Linda; they
grewup together like sistersin Springfield (33/4174-76). However,
when Linda returned fromCalifornia wth her three small children,

Mandy didn't even recogni ze her. Linda, who had al ways been a bit
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hefty, now | ooked | i ke an Et hi opi an person or soneone with Aids. In
addition to being bone thin, she hadverylittle hair and notopteeth.
It was obvious to Mandy that she was using drugs (33/4179-80, 4184-
86,4194). The children appeared sad (33/ 4180).

When Li nda becane i nvol ved wi t h Sant ee, the children were "scared
to death". Santee was dom nati ng and nmean, and Mandy saw hi mhit Li nda
many ti mes. Santee woul d al |l owLinda to associate with Mandy only if
she woul d agreetotry to talk Mandy into being a prostitute for him
When Li nda was unabl e t o per suade her friend, Sant ee woul d becone angry
and knock Linda to the ground. This scenario occurred repeatedly
(33/4181-82) .

Santee also threatened the children, and "they were really
petrified of him" Neverthel ess, Robert always tried to protect his
not her when Santee beat her (33/4182).

Li nda was on drugs, and she was usually in bed in the norning,
whi | e Robert got his sisters ready for school. It was Robert'sroleto
take care of the famly. He al ways seened upset, and he rem nded Mandy
of a sheepdog trying to get the sheep to safety (33/ 4186, 4191-92).

Linda would give marijuana to her own children, and on one
occasi on she angered her friend by bl om ng marijuana snoke i n Mandy' s
ki ds' faces, trying to make themgo to sl eep before the baby-sitter
arrived (33/4191,4195-96). Linda al so encouraged her children to

steal. Once, when Li nda and Mandy had jobs in a rest hone, they went
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intoastore whichsolduniforns. Robert, then nine or ten years ol d,
was wi t h hi s not her. Mandy heard Robert whi ni ng, and sawLi nda putting
stuff under his shirt. Lindasaidtoher son, "You steal for yourself;
nowsteal for me." Qutsidethe store, Mandy chastised her friend for
encouragi ng such a "little bitty fella"” to shoplift (33/4187-88).

Mandy di dn't appreciate the way Linda's |lifestyle was affecting
her children. She started hearing peopl e say "that not only di d Sant ee
have Li nda doi ng t hi ngs, he was havi ng -- taking the ki ds and t hey were
perform ng acts on people."” Mndy becane so concerned t hat she cal |l ed
the famly service agency three or four tinmes, but they never did
anyt hi ng, saying they needed to have nore conplaints (33/4188-89).

I n Mandy' s observation, Linda was stuck in a pattern where she
woul d | et men get power over her and abuse her; Santee was nerely the
worst inaseries. During her relationships wth David Barker, Charlie
Bl akey, and her first boyfriend Kenneth, Mandy woul d see her with
brui ses or a black eyeor aswdllenlip; Lindawouldinitially explain
t hat she wal ked into a door or alight fixture fell on her face, then
weeks or nonths later confide that her boyfriend hit her. Mandy
attributed her friend s passivity to the drugs (33/4189-91).

Anot her close famly friend, Dorothy Tracy, first encountered
Li nda under i nauspi ci ous circunstances. Around m dni ght on a col d,
icy, snow night in late 1972, Dorothy heard some noise outside

followed by a loud thunp. She went to the door and saw sone ki ds
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trying to maneuver an adult woman t hrough t he snow. They had pi cked
her up and dropped her. Dorothy nentioned this to her boyfriend LI oyd,
who explained that it was just his hal f-sister; she was drunk and her
kids were trying to get her honme. Lloyd was not inclinedto help, as
t her e was no great | ove between them The kids were small. Sharon was
cryi ng, and Robert and Paul a were real ly struggling. It took about an
hour before they finally got their nother up enough to where they could
drag her on hone (33/ 4197-4200).

Intime, Linda' s kids becane friends wi th Dorothy's kids, and t hen
Li nda and Dorothy becane friends (33/4200-01). One tine Linda's
boyfri end Sant ee cane i n dr unk and becane enr aged because di nner wasn' t
ready, and he comenced beating on Linda. She yelled for the kids to
run, but they all junped on Sant ee, who j ust conti nued beati ng Li nda.
Dorot hy coul dn't intervene because she was pregnant (33/4201-03).

Robert, as the ol dest child, felt |ike he had to be the man of the
house and hol d t hi ngs toget her for his nother and sisters. He lived
withthis for years. Wen Li nda was on drugs and there was no food in
t he house, Robert woul d go out and steal to get food for hinself and
his sisters (33/4203-04).

Donna Lewi s i s a teacher of speci al needs students in Springfield,
M ssouri (32/4128-29). She first cane in contact with Robert Morris
and his famly in 1972 t hrough pl ayi ng softball w th Robert's not her

Linda. Linda often failed to showup for ganes because of substance
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abuse or other types of abuse. She was show ng obvi ous effects of
usi ng drugs or dri nking too nuch, and when she did make it to t he gane
it affected her play. They couldn't afford to have a catcher who
couldn't catch the ball, so Linda was replaced (32/4132-35).

Ms. Lewis was aware of Linda's string of abusive boyfriends,
including Santee. Robert always tried to protect his nother and
sisters at all costs, although he wasn't al ways abl e to do so. He was
nor e concerned for hisfamly than hinself. M. Lewi s becane concerned
for Robert's safety because he wasn't very bit. She told him"these
guys are awfully big. . . [a]nd you're going to get yourself hurt if
you continue this" (32/4135; 33/4145-48). Ms. Lewi s was al so aware
that Robert had the responsibility of taking care of his younger
sisters, including such tasks as provi di ng food, cooki ng, and doi ng t he
| aundry (32/4135-36; 33/4141, 4148).

I n her capacity as a speci al needs teacher, M. Lew s had Robert
in her class for three years in high school, and he was also on a
Special dAynpics basketball team she coached (32/4137-38;
33/ 4141, 4147). She al ready knew hi mthrough her acquai ntance with
Li nda, and through her substitute teaching in the earlier grades
(32/4136; 33/4140-41). M. Lew s's cl asses conbi ned several categories
of speci al needs students: educable nentally retarded [ EMR], | earning
di sabled [LR], behavior disorders, and orthopedi cally handi capped

(33/4142). Robert's earliest testing showed very | owreadi ng and mat h
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| evel s, and he had been in the EVMR programal |l through el enentary and
m ddl e school, before he was in Ms. Lews' class in high school
(33/4144-45). Robert was a wel | - mannered, wel | - behaved student (this
was a prerequi site for the Special A ynpics team which Robert was on
for all four years). Hetriedvery hardin his school work and began to
make sone real strides (33/4141,4146-47).

Const ance Hobson is the nother of Robert's daughter, Janisha
(33/4217-19). Constance has known Robert for twenty years, since she
was thirteen. She began dating hi mfour years | ater, beginningwth
her promni ght when she was a hi gh school senior (33/4217, 4230-31).
Robert was spending the winters in California and returning to
Springfieldfor the sutmmertine. He was in Californiawhen Constance
found out she was pregnant (33/4217-18,4231).

After Janisha was born in 1984. Robert and Constance |ived
together with the baby for about three years. Robert fully parti-
ci patedintaking care of Janisha; "[h]e dideverything" that dads do.
Bef or e Jani sha, Robert was always with his friends. Once she was born,
Jani sha becane his nunber one priority, and he was al ways around.
Wher ever he went, t he baby went. The only thing they ever argued about
was who was going to take Jani sha with themwhen they | eft the house
(33/4219- 21, 4230).

Around 1987, Constance began to notice a change in Robert. He

started com ng hone | ate and not tal king to her. They began to argue
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(33/4223). At first Constance thought it was anot her woman, but then
she found out it was drugs, specifically cocaine (33/4223-24). Wen
she sawhi mw th t he pi pe, she confronted him they argued, and he tol d
her he was using drugs (33/4233, 4237-38).

Thi s caused t hemt o break up; Constance noved back hone wi t h her
not her and Robert noved back to California. He returned a year |ater
and they tried unsuccessfully towork it out. Constance believed he
was still on drugs and she didn't want Jani sha around hi mfor that
reason (33/4224).

A coupl e of years | ater, Constance becane aware t hat Robert had
been arrested and gone to prison. Constance married soneone el se.
Robert stayed in touch with Jani sha after he and Constance broke up,
and even whi | e he was i ncarcerat ed (33/4224-26). Wen he was rel eased,
Robert used t o pi ck Jani sha up and spend t he weekend wi t h her (33/4225-
26) .

Robert eventual | y noved to Fl ori da, and he asked Const ance (who
was by now di vorced) to cone down and try to reconcile. He wanted to
spend nore tinme with his daughter, and for themto be a fam |y agai n.
Constance decided to give it a chance, but she left after a nonth
because they weren't getting along. In March 1994, she noved back to
Springfieldwth Jani sha, but they continuedto stay intouchw th him

(33/4226-27, 4335- 36) .
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After Robert's arrest inthis case, hisrelationshipwth Jani sha
has remai ned cl ose, through visits, phonecalls, andletters. Robert
has remai ned a big part of Constance's |ife as well. When Constance
and Jani sha (now a t eenager) had probl ens or di sagreenents, each woul d
wite to Robert, who would wite back and try to keep themhappy with
each other. Janisha gets sad because her dad isn't there for her
school events. The two of themhave a bond between them and a | ot of
t hi ngs i n cormon. They wite poetry and draw pi ct ures and exchange t hem
intheir letters (33/4228-29). Constance believes that Janisha is
still the nunber one priority in Robert's life, and it wll be
i nportant for her tocontinueto havethisrelationshipwth her father
(33/4329- 30).

Jani sha, age 14 andinthe ninth grade, testifiedthat she stays
intouch with her dad on t he phone and through their letters, poens,
and drawi ngs. He encour ages her to take care of her nomand t o do wel |
i n school. Her conmmuni cations with her dad are i nportant to her, and
sonmet hing would be mssing fromher life if they didn't continue
(33/4240- 45).

Robert' s ni net een year ol d ni ece Taneci a (Paul a' s daughter), who
isinthe US Arny, also testified. Tanecia doesn't have a cl ose
relationship with her owm father. Her uncle Robert has been her
father, friend, and confidant. She described hi mas the backbone of

thefamly, the onewhotriesto keep all of themtogether. Evenwhile
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injail, he puts aside his own needs and thinks of his famly first.
He stays in contact through calls and letters, andit isinportant to
the famly nmenbers that he continue to do that while incarcerated
(33/4209-13).

The | ast defense witness was Dr. Henry Dee, aclinical psychol o-
gi st and neur opsychol ogi st who eval uat ed Robert Morris (33/4290-95).
Dr. Dee net with Robert on about eight different occasions, for 1-4
hours each. He revi ewed school and nedi cal records, and spoke with
Robert' s not her, both sisters, his daughter, and fam |y fri ends Mandy
Candi e and Dorothy Tracy (33/4296-99; 34/4375-78).

Dr. Dee categorized Robert'sintelligencelevel as borderlineto
dull normal. H s |1Qtest scores, over the years he was i n school, fall
inthe vicinity of 76 to 82 (33/4306-07). "[l]n the school system
frequently this is seen as EMR, educabl e nental ly retarded, special
educati on, various nanmes put on that" (33/4307). On the Wechsler
intelligence scal e adm nistered by Dr. Dee, Robert scoredinthe bottom
thirteen percent (33/4301-05).

School records i ndicated that Robert had | earning disabilities as
achild. He was unable to sit still very | ong, he could not process
i nformati on, had absol utely no concept of math, and was goi ng t o have
a very difficult time doing second grade work. It was then he was
pl aced i n the EMR program(33/4309). Dr. Dee was of the opinionthat

Robert had undi agnosed ADHD (attention deficit hyperactivity di sorder),
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a condi ti on whi ch was not commonly identifiedin the 1960s and early
1970s (33/4309-10; 34/4333). Robert was i n EMR cl asses t hr oughout al |
of his school years, and although he tried hard, he consistently
functi oned bel ow grade | evel (33/ 4310-11; 34/4334,4383-84, 4388).

Dr. Deetestifiedthat Robert "w tnessed and experi enced a gr eat
deal of abuse as a child, abuse of hinsel f, abuse of his sisters, abuse
of his nother in sone very savage ways" (33/4314). His father was
never really available, and his nother -- who during a significant
portion of his chil dhood was a drug addi ct and a prostitute -- |ived
wth a series of abusive nen (34/4315; 34/ 4330,4401). As a young
child, after he was returned to her fromfoster care, Robert began
stealing food and other itens as a nethod for securing his nother's
approval (33/4315,4327; 34/4400). Although he mnimzed his own
experiences, his sisters reportedthat Robert was beaten regul arly by
Sant ee and ot hers i n t he house (33/4316; 34/4431-33). Healsotriedto
protect his sister Paula from sexual abuse (33/4315-17).

Regardi ng the i npact of Robert's stint in foster care, Dr. Dee
explainedthat it isterrifyingfor ayoungchildto betaken away from
hi s parents, and to not knowwhenor if they wll bereunited. Thisis
especially true when the child has only one parent. Even though the
parent has been i nadequate and has failed to provide for the child's
physi cal and enotional needs, the child feels such astrong attachnent

t hat when he i s taken away he feel s total Iy hel pl ess (33/4220-23). It
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isalsoasadfact that kids infoster hones are often not particularly
well cared for, and Robert renenbered negl ect and abuse (33/4221).

A male child who w tnesses substantial abuse of a parent,
especially in a poverty stricken honme, may devel op a ki nd of pseudo-
maturity and take on a protective role; actually an inappropriate
parental role (33/4317). This, Dr. Dee expl ained, was the case with
Robert. He becane "[t] he one that provides things", and t he one who
cared for his nother and his sisters in the way you woul d expect a
father to (33/4317-18). Asked why this is pseudo- maturity and not
real maturity, Dr. Dee answer ed:

Well, you can't expect a sevento ten year old
child to solve the problens of adulthood, and
they really can't. Their solution is a very
short termsolution like a child junping on an
adult male to protect his sister from sexua
abuse. It'sreally not mature and it's kind of
silly in sone ways because the child can't do
anything to effectively protect the sister, but
he's trying.

(33/4318).

Where, as in Robert's case, the nother is so i nadequate and so
frequently inpaired by drugs, the childtypically devel ops a sense of
shane and enbarrassnent, which often |leads to social isolation
(33/4318-19).

Medi cal records docunented t hat Robert was di agnosed wi t h an ul cer

at agethirteen, andinDr. Dee's opinionthat condition nust have been

devel oping for years before that (34/4334-36).
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Dr. Deetestifiedthat when achild sees drug abuse by hi s not her
during his formati ve years, the predictableresult is that the child
Wi ll turn to the sanme sol uti on when under stress as an adol escent or
young adult (33/4323-27). Robert could not renenber a ti ne when he
didn't snoke marijuana, even as a very young child. It was around. He
woul d pick it up and use it (34/4329). He found hinself becom ng an
al coholic in high school, until the ulcer forced himto give it up
(33/4326). He then turned to a variety of controlled substances
i ncl udi ng mari j uana, powdered cocai ne, freebase, and | ater rock cocai ne
(33/4326-27). The M ssouri PSI indicatedthat at thetinme of the two
purse snat ching i ncidents which resulted in convictions for second
degree robbery, Robert Mourris was a drug addi ct who was noti vat ed by
his need for noney to feed his habit (34/4390-94).

Finally, Dr. Deetestifiedthat Robert's very closerelationship
wth nost of his famly nenbers is alnost unique anpbng capita
defendants. He has acted as a father to his daughter and as a f at her
figureto his nieceinaveryresponsibleway; "[a] nd honestly I al nost
never see that in a situation like this" (34/ 4338-39; see 34/ 4405-
06, 4410- 12, 4435-36). Dr. Dee bel i eves t hat Robert woul d conti nue t hese
enotional ly nurturingrelationshipsif incarcerated, as he has done for
the past four years (34/4339).

Dr. Dee was recal l ed by the defense during the Spencer hearing

before Judge Young. He testified that he adm nistered a series of
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psychol ogi cal and neuropsychol ogi cal tests to Robert Murris, over a
total of twelve hours in several sittings (9/1647-51). Onthe tests
whi ch wer e desi gned as i ndi ci a of frontal | obe brai n danage, Robert was
grossly defective (9/1654-59). Dr. Dee found evi dence of both diffuse
frontal | obe damage (whichis associated with increasedinpulsivity and
aninability tocontrol one's behavior) and basal injuries inpairing
menory functioning; his diagnosis was chronic brain syndrone with m xed
features (9/ 1658- 63, 1666- 68). Brai n damage can have nany causati ve or
contributing factors, includingtraumatic head injury, mal nouri shnent,
congenital injury, or drug abuse (10/1707-09). Robert fell out of a
tree at a young age and was knocked unconscious; he was also
accidentally hit in the head with the blunt end of a hatchet and was
severely dazed (9/1663-64; 10/1701-04). "[I]nadditionin M. Mrris'
case we have years of extensive drug abuse, which can certainly cause
all kinds of damage, specific damage to the cerebrum (9/1664-65).
Asked howdrug abuse i nteracts wi th brai n damage, Dr. Dee repli ed,
"It exacerbates it terribly” (10/1691). "It further inpairs your
functioni ng beyond t hat of a normal individual whoisn't brain damaged
and further damages your brain at the sane ti ne" (10/1691-92). Dr. Dee
was aware of Robert's history of drug addiction and dependence,
particularly cocaine (10/1684).
And each tine he has been in serious trouble
inhislifeit's been when he's takingdrugs. It
further destroys his self-control, which 1 think
at other tines he's really surprisingly good
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given the personality profile he has. And when
he's i ntoxi cated or dependent on drugs, or any
one of those cycles in which he's usingit nore
heavily, I think his behavioral control becones
just totally infected-- the conbi nati on of those
t hi ngs.

(10/ 1684) .

The results of the MWI (a grossly el evated score on the scale
measuri ng drug or al cohol addiction), as well as the M ssouri pre-
sentence i nvestigationand Dr. Dee'sinterviews with famly nmenbers,
all confirnmed Robert's chroni c problemw th drug abuse (10/ 1683- 85,
1690-91) .

Dr. Dee testified that in his opinion, Robert's capacity to
appreciatethecrimnality of his conduct or to conformhis conduct to
the requirenments of | awwas, at thetine of the of fense, substantially

i npai red (10/1692-94).
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SUMVARY OF THE ARGUMENT

The trial court coomtted harnful error i nexcludingthe proffered
testinmony of defense w tness Toni Ml oney, which was rel evant and
crucial to dispel the inpression -- deliberately created by the
prosecut or during his cross-exam nation of areluctant defense wi tness
named Sherry Laventure -- that the defense (through Ms. Mal oney) had
inproperly tried to influence M. Laventure's testinony. The
prejudicial effect of the error was conpounded by the prosecutor's
prom nent use of Ms. Laventure's testinmony (which the defense was
prevented fromeffectively countering) in his closingargunent [|ssue
.

Anewtrial is al so necessitated by the i nproper contacts which
occurred, apparently throughout thetrial, between nenbers of thejury
and a woman (M's. Sanders) who was originally selected to be on the
jury but was renoved by backstri ke just prior tothe comencenent of
the trial. Ms. Sanders attended the trial as a spectator and was
privy to a great deal of prejudicial information which the judge and
counsel were carefully tryingtokeepfromthejury. Incircunstances
i ke these, the potential prejudice frominproper juror contact can be
so great that anewtrial may be required as a matter of public policy
to maintain confidence in the integrity of jury trials. 1In a case
where the defendant'slifeis at stake, theintegrity of thetrial, and
t he i nportance of guarding the jury fromoutsideinfluence, areall the

nore sacrosanct [lssue I1]].
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The death sentenceinthis casefails toneet the second prong of
the proportionality standard. Far from being one of the |east

mtigated of first degree nurders, the evidence established (and

thetrial court found) substantial and conpelling mtigation, including
the i npaired capacity statutory mental mtigator; frontal | obe brain
damage af fecti ng appel | ant' s i npul se control and nenory functi oni ng;
borderline intelligence and | earning disabilities; an enotionally
devast ati ng and ni ght mari sh chi | dhood; and (bot h despi t e and because of
his chil dhood experiences) his unusually close and responsible
rel ati onships with the nenbers of his famly. Under Florida law, a
sentence of life inprisonnment without possibility of parole is the
appropriate penalty [Issue II1].

Still another inportant mtigating circunstance was not found by
the trial court, but under the lawit shoul d have been. The judge
correctly recogni zed t hat appel l ant's hi story of al cohol and drug abuse
was "est abl i shed and uncontroverted”, but then erroneously concl uded
that the fact "[t]hat the defendant used drugs in the past is not
mtigating." That conclusion is flat wong, and contrary to the

establ i shed caselaw. See e.g. Mahn v. State, 714 So. 2d 391, 400-01

(Fla. 1998). As stated in Blanco v. State, 706 So. 2d 7, 10 (Fl a.

1997), whether aparticular circunstanceis mtigatinginnatureisa

question of | aw, subject to de novo reviewon appeal. In this case,

appel | ant' s drug abuse began i n early chil dhood when hi s not her (a drug

addi ct herself) snoked marijuana with her kids, and left it |ying
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around the house for himto pick up and use. He progressed from
mar i j uana and al cohol to powder cocaine, to freebase, and to crack
cocaine. It wecked his relationshipwth Constance (the nother of his
child) and it landed himin prison in Mssouri (his prior purse
snat chi ng of fenses). Accordingto Dr. Dee, the drug abuse exacer bat es
terribly the effects of appellant’'s frontal | obe brain damage, both by

i ncreas-

i ng the extent of the brain danageitself, and by totally infectinghis
behavi oral control. Regarding appellant's history of drug addi ction
and dependence, especially to cocaine, Dr. Dee noted that every tine he
had been in serious trouble in his life it's been when he's taking
drugs. Inlight of this evidence, recogni zed by the trial judge as
est abl i shed and uncontroverted, his error of lawinfindingit not to
be mtigating cannot be deened harm ess [|ssue |V].

Finally, thetrial court erredinrefusingtogivethe defense's
requested juryinstructiononnonstatutory mtigating circunstances.
The prosecutor's own argunent tothetrial court inoppositiontothe
requestedinstruction anply denonstrates why it shoul d have been gi ven.
The prosecutor di d not contend that the proffered nonstatutory factors
weren't recognized mtigators, nor did he argue that they | acked
evidenti ary support. Rather, he repeatedly conpl ai nedthat, whilethe
defense was free to arque the nonstatutory mtigatorstothejury, an
instructionfromthe court would "legitimze" thosemtigators. That

is exactly the point. Just as the jury is entitled to clear and
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specific instructions onthe aggravating factors, thereis no reason
why they shouldn't receive clear and specific instructions on the
nonstatutory mtigating factors. The "catchall" instruction does not
solve the problem If it did, thejudge (who has know edge of the | aw
and mandat ory education in capital sentencing) woul d not have found
t hat appell ant's history of drug abuse was not mtigating. W can say
t hat, under the vague and circul ar catchall instruction, thejury-- or
i ndi vidual jurors -- didnot nmake t he sane m stake of | aw, either asto

that mtigator or any of the others? The point is,

t he jury shoul d not be maki ng m st akes of | aw, because t hey shoul d not
be deciding issues of law. The jury's role is to resolve i ssues of
fact, and to apply the law as instructed by the court. This Court
shoul d reconsi der its prior decisionsonthisissue, andreverse for a

new penalty trial [lssue V].
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ARGUMENT

| SSUE |

THE TRI AL COURT ERRED | N EXCLUDI NG THE
PROFFERED TESTI MONY OF DEFENSE W TNESS
TONI MALONEY.

In his opening statenent, defense counsel told the jury:

Is there other evidence, is there other
materials to support the argunent that Robert
Morris is not the person who went inside that
apartnent? Indeedthereis. Youwll hear that
shortly before, just a couple of days before
Sept enber the 2d of 1994, afam |y novedintothe
Rai ntree subdi vi sion. The Rai ntree subdi vi si on
is one of these individual houses on zero | ot
lines, basically, imediately to the south of
Martin's Landi ng apart nment conpl ex. Because of
where Ms. Livingston's apartnment was, it's
literally just yards fromher back kitchen w ndow
area to the first house there in Raintree
Village. One day, Septenber 1st, the day before
M's. Livingston's body was di scovered, the wife
and not her who had j ust noved i nto t hat house was
getting ready to pick her children up from
school, three o' clock, sonething |ike that, in
t he aft ernoon, and she had occasion to | ook over
at Martin's Landing because she saw soneone
wal ki ng al | around Ms. Livingston's apartnent,
| ooki ng at the w ndows, | ooking at the doors.
She di dn't knowt he nei ghbor. She had just been
there. She didn't know who was |iving there.
And her reaction was this is sonmeone who has
| ocked thensel ves out trying to find a way in.
She will explainto you that the person she saw
that afternoon scopingthe place out, lookingit
over, was definitely not a black man, coul d not
have been Robert Morris.

| s there sone evidence to support the State's
t heory that Robert Morris commtted these crines?

Sure. 1'd by lying toyou if | told you there
wasn't. |Is there sone evidence to support the
theory that | put forth, that soneone else

commtted these crinmes? Sure, there is.

(20/ 1710- 12)
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Aweek | ater, whenit was the defense'sturnto present its case,
Sherry Laventure was called to the stand. |n August 1994, she and her
fam |y noved i nto a house on Rai ntree Court, right besidethe Martin's
Landi ng apartnment conpl ex. Hers was the closest house to the first
bui | di ng of the conpl ex, directly behind the unit occupi ed by Vi ol et
Li vi ngston (whomMs. Laventure di d not know) (27/3036-37; see 25/ 2644-
45). Ms. Laventure recalled that on Septenber 2, 1994, there was a
great deal of police activity at Martin's Landing (27/2028). The
afternoon before that, Septenber 1, around 2: 00 or 2: 30 p. m, while M.
Lavent ure was goi ng to her mail box, she noti ced soneone at the first
apartnent in the first building who | ooked |i ke he was | ocked out of
his apartnent (27/ 3038-39,3051). It "looked |like he was tryingto
figure out how he could get into the sliding glass door, |Iike he had
| ost his key" (27/3039). Askedto describedthis person, Ms. Laventure
said he was mal e, but she didn't really see his face, and couldn't
identify him (27/3040). Defense counsel asked:

VWhat was it that you did notice about the
person?

M5. LAVENTURE: That he wasn't white.

MR. DIMM G [ defense counsel]: GCkay. Wat
nationality did he appear to be?

M5. LAVENTURE: | don't know.

MR. HARB [prosecutor]: I|I'msorry. | was
unabl e to hear the response.

M5. LAVENTURE: | don't know. You know, |

can't say. It was four and a hal f years ago. |
have no i dea.
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MR DM G Ckay. Do you recall talkingto
me about the identification and description to
this person before?
M5. LAVENTURE: | talked to a few people.
MR DM G Ckay. On the phone?
M5. LAVENTURE:  Uh- huh.
MR DIMM G Late 1997, sonething |like that?
(Wt ness noddi ng head).
(27/ 3040- 41)
Def ense counsel asked Ms. Laventureif she recalled having atele-
phone conversation w th hi min Cct ober, 1997 i n whi ch she had i ndi cat ed
that the person she saw did not appear to be either Caucasian or

African- Aneri can, but appeared to be fromPuerto Rico or the |Islands

(27/3043-44). Ms. Laventure replied, "All | knowis that he wasn't

white" (27/3044). She did not recall whether or not she had a phone
conversation wth M. Dimm g in Cctober, 1997 (27/3044).

The day after the crime, when the police activity was occurring
at Martin's Landi ng, Ms. Laventure sawa group of peopl e, sonme of whom
were in uniform She went over and told them what she'd seen the
aft ernoon before, about the man who | ooked |i ke he was | ocked out of
hi s apartnent (27/3044-47). Afterward sone people calledandcaneto
talk to her, but she didn't renmenber who they were (27/3045). M.
Lavent ure deni ed being reluctant to bein court testifying (27/3045-
46) .

On cross-exam nation, the follow ng occurred:

MR. HARB [ prosecutor]: Wre you ever inter-

viewed by anybody from the public defender's
of fice other than over the phone?
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M5. LAVENTURE: No.

MR HARB: Di d anybody ever cone to vour house
fromthe Public Defender's office andtal k toyou
about that?

M5. LAVENTURE: No.

Q Do you renenber speaking to an investi -
gator that had a beard?

A.  Yes, yes.

Q Do you renenber his nanme?

A, No.

Q Do you renenber who he worked for?

A It was -- | think it was the public
def ender.

Q Didyoutalk to himin person?
Yes.

How many tinmes?

That | can recall, a couple tines.

Did he tape record your statenent?

> O »>» O >

No.
Q D dyou give hima handwitten statenent?
A.  No.

Q Ddyoutell that person that the person
you saw was not white?

A. Yes, | told himhe was not white.

Q What about the color of the skin?
Qbvi ously, you saw sonet hi ng enough totell you
that this person was not white. Wat col or was
t he skin of that person?

A. It was dark. He wasn't white, that |
Know.
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Q Was it light black skin?
A.  Yes.

Q Wat about the age group, can you put an
age with the person?

A. Thirty-five, 40 years old.

Q Between 35 and 40?

A.  Uh-huh

Q How about the height?

A. I'mnot sure. He |ooked |ike a nmedium
build, that | canrecall. 1 wasn't out that day

trying to figure out what this person | ooked
like.

Q Yes ma'am W understand. Let nme ask you
specifically about the height. Could you give a
hei ght estimate?

A.  (No response.)

Q If you can't, we understand, nma'am
A.  Maybe 5'8", 5"9".

Q  Medi um bui I d?

A.  Yeah.

Q Not white?

A. No.

Q When you talked to the detectives, was
t hat on t he sane day when you sawt hat person by
the sliding glass door?

A. You're tal ki ng about the gentleman with
t he beard?

Q No. I'msorry. Let ne be nore specific.
M. Dinmm g asked you the question about you
tal ked to |l awenforcenent officials and you said
you talked to detectives because they had a
uni f orm on.
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A.  Unh- huh.
Q \When did that happen? Was that --

A. Wen | gave ny statenment or whatever was
the day after | saw the person, when they were
putting crinme tape around the fence, and it was
like a md after -- md norning.

Q \Were you ever told by anyone that all you
havetodois conetothis courtroomand say t hat
t he person was not bl ack?

A. Yes.

Q Wio nade that statenent to you, na'anf?

The def ense si de.

Q Do you renenber -- do you have a nane with
t hat person?

A. | think it was Ml oney. It was a | ady.

Q Alady, last name Ml oney?

A.  Unh- huh.

Q Wuld the nane Toni Ml oney ring any
bel | s?

A, Yes.

MR. HARB: No further questions, Your
Honor .

(27/3047-50)
After a couple of brief intervening w tnesses, defense counsel
told the judge his next wi tness was going to be Toni Ml oney (27/
3066) :
THE COURT: We could cone back early if you
want to think about it andthe planis toinpeach
your witness with prior i nconsistent testinony?
MR. DM G | plan to rebut her [Ms.

Laventure's] statenent that she was directed to
say anything in particular in this courtroom
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THE COURT: | don't know that that matters
since she didn't say anything inthis courtroom
one way or the other, but | see your point, |
suppose.

MR DIMM G She testified at the request of
the prosecution that a representative of ny
officetold her tocone in here and say that the
i ndi vi dual was not black. | intend to elicit
testinmony concerning that.

(27/ 3066-67)

After the lunch break, defense counsel expressed deep concern
t hat, through the prosecutor's cross-exam nati on of Ms. Lavent ure and
t hrough her answers, theintegrity of the defense had beencalledinto
question beforethejury (27/3073-76). Counsel suggested that i norder
tocounter thisinplication, it mght be necessary not only to present
t he testinony of Toni Mal oney, but al so that of both defense attorneys
(M. Dimmg and Ms. Garrett). Counsel recognized that the rules
regul ating the Fl ori da Bar strongly di scourages an attorney i n acase
frombecom ng aw tness for his client, but he poi nted out that the set
of circunstances which had just taken place could not have been
anticipated (27/ 3073-74).

The trial court asked the prosecutor if the personw ththe beard
whomhe'd referred towas M. DDmm g. The prosecutor saidit wasn't;
he t hought it was an i nvesti gator naned Brad Barfield (27/ 3074, see
3047). Defense counsel argued that what had occurred "goes to the
constitutional ramfications of [the] right toafair trial" (27/3076):

. [What this w tness has done i s i npugn t he
entire defenseinthis case, inpugntheintegrity
of counsel in this particular case, and, you
know, that cannot stand because it infringes upon

M. Mrris'sright toafair trial and his right
to counsel. |If there is an insinuation before
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the jury that counsel has engaged in inproper
conduct, that shoul d not i npugn M. Morrisin any
way or inpact upon this jury's deliberations as
it relatestohisguilt or i nnocence, and at this
point it's necessary to eradicate that particul ar
i nference.

(27/ 3075-76)

The trial court wondered aloud "why the State was trying to
suggest that the witness's testinony that was favorable to the state
was attenpted to be changed unsuccessful l y", and al so "why t he def ense
woul d put on a witness who gave testinony that was not favorable to
their case" (27/3076). He asked the prosecut or what was t he pur pose of
his question to the witness whet her soneone tried to get her to say
sonething different than what she said in court (27/3078). The
prosecut or answer ed:

The defense, in their direct exam nation of
M's. Laventure, they got intothe -- there were

suggestions that she nmade different statenents.

THE COURT: Yeah, and she said she didn't or
didn't renenber it.

MR. HARB [ prosecutor]: Well, exactly, that's
what she said, that she didn't renenber. Ckay?
And clearly, there was no report as to what
interviews, if anything, she had given to the
def ense. And her response -- the question
regardi ng statenents or contacts she had with the
def ense was relevant to highlight whether she
gave i nconsi stent statenents before or not and
explaining if she gave one.

(27/3078-79)
The j udge asked def ense counsel if he thought it was just a broad
brush attack on t he def ense, and def ense counsel repliedthat he did,

and noved for amstrial (17/3079). The prosecutor di sagreed, sayi ng:
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Your honor, parties' contact wth jurors will
be told, as the jury instruction says, that the
fact that if an attorney talks to a wtness or
witnesstalkingtotheclient, it is not for them
to consider or holdit against the witness or the
attorney. Okay? Cearly, the State questions
wi t hi n the boundari es of that instruction, |egal
guestions and -- this whol e t hi ng was brought up
by the direct exam nations of this witness. |
didn't call this wi tness. They chosetocall her
and they got into the fact whether she gave
i nconsi stent statenents and that really expl ains
that i f she gave an i nconsistent statenent. It's
not a direct attack. It's a direct comrent on
her statenent or statenents.

(27/ 3079- 80)
As t he di sput e continued, defense counsel brought up t he possi -
bility of astipulation, and -- after arecess -- counsel statedtothe

trial court:

Vell, | think the State and | have drafted a
stipulation. The defense stands by its notion
for mstrial. |If that is not favorably ruled

upon, then | believe that we have sone | anguage
of a stipulationthat addresses at | east a part
of the issue.

THE COURT: The notion for mstrial is denied.

(27/ 3083) .

The trial court agreedtoreadtothe jury the stipulation which
said, "The parties stipul ate and agree that no attorney representing
t he def endant, nor any representative of the public defender's office,
has suggested or encouraged any witness to present fal se testinony”
(27/ 3084; see 9/1520). Defense counsel renewed his request to cal
Toni Mal oney as a witness, and the trial court denied the request

(27/ 3084-85). Defense counsel subsequently proffered Ms. Mal oney's
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testinony, as well as the testinony of both def ense attorneys (28/ 3200-
01, 3210-26). [Inthis Point on Appeal, appellant is chall enging only
t he exclusion of Ms. Mal oney's testinony].

Toni Maloney testified on proffer that, as an enpl oyee of the
Tenth Crcuit Public Defender's office, she attenpted to serve a
subpoena on Sherry Laventure at her hone prior to the then-schedul ed
trial date of April 21, 1998 (28/3211-12). Ms. Laventure was very
aggr avat ed and she refused to si gn t he subpoena, so Ms. Mal oney nar ked
the date and tine onit and returned the origi nal (28/3212-14). M.
Mal oney di d not attenpt to conduct aninterview, but Ms. Laventure, in
her exasperation, started volunteeringinformation (28/3213-14). She
stated that on the day she saw the crine scene tape go up, she
approached soneone in | aw enforcenent and said "that she saw a man
m | 1ing about the apartnment of Ms. Livingston, he |l ooked as t hough he

had been | ocked out and that he was definitely not a black nan"

(28/3213-14). Ms. Laventure expected at that tine that she woul d be
i ntervi ewed, but she never was until sonmeone fromthe defense spoke
wi th her. Then nothing happened again, until Ms. Mal oney showed up
w th a subpoena. Ms. Laventure "thought it was very unfair and she
want ed nothingtodowthit and she did not want to have to appear in
court" (28/3214). Asked how she responded to M. Laventure's
statenments, Ms. Maloney testified:
| responded to her that her responsibility as
a Wwtness was to appear in court and just tell
what she saw or what she heard, whatever it was,

just appear and tell the truth.

(28/ 3213, see 3217).
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Asked whet her, at any tinme during her contacts with Ms. Laventure,
she ever advised her that all she had to do was cone into court and
testify that the person she sawat Martin's Landi ng was not bl ack, M.
Mal oney answered, "No, | never told her what to say. | wouldn't do
that" (28/3217).

In keepingwiththetrial court's ruling, Toni Mal oney's testinony
was not heard by the jury. C osing argunents were nade t he next day.
The prosecutor, M. Harb, led off with a defense witness -- Sherry
Laventure. He contendedtothejurythat the person Ms. Laventure saw
out side Viol et Livingston's apartnent on the afternoon precedi ngthe

burgl ary and nurder was a bl ack man; specifically appellant, Robert

Morris:

Hi s Honor tol d you t hat openi ng statenents are
not evi dence, cl osing argunents are not evi dence,
but he told you to please listen carefully to
openi ngs and cl osi ngs and we ask you to do the
sane thing. Youneedtoreflect back to what was
said in opening statenents. One of the things
that was said, that there is a witness who was
nmoving into or recently noved into the Raintree
apartnments that will say that the personthat she
saw out there on the 1st of Septenber, 1994,
bet ween 2: 00 and three o' clock in the afternoon
was not black. Is that what she said? She said
t hat person was not white. Now, thisis aprine
exanpl e of what we tell you is not evidence.
It's what cones out of the wi tness's nouth.

The fact that an attorney asked a question
such as when was the | ast ti ne that you beat your
child, that's not evidence. If the responseis
never, that is evidence. Do not | et that confuse
you. It will be amscarriage of justiceif you
do not follow the | aw

(28/ 3351-52) .
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But Sherry Laventure told you -- | knew t hat
was going to happen -- she told you that the
person t hat she sawwas about 35, 40. Wll, the
def endant was 32. She said he was nedi umbuil t.
The defendant is nmediumbuilt. She said he was
about 5'8", 5 9". He toldyou he was about 5' 5".
That' s evi dence.
(28/ 3353-54) .
The def ense was seri ously harned by t he erroneous excl usi on of M.
Mal oney' s testinony. Under Florida' s Evi dence Code, rel evant evi dence
is evidence tending to prove or disprove a naterial fact, and all
rel evant evi dence i s adm ssi bl e, except as provided by | aw. Fla. Stat.
8890. 401, 90.402. When the state, through its cross-exam nati on of
Sherry Laventure, calledintoquestiontheintegrity of the defensein
the foll om ng manner:
Q Were you ever told by anyone that all you
have todois conetothis courtroomand say t hat
t he person was not bl ack?
A, Yes.
Q Wio nade that statenent to you, ma' anf?

A. The defense side.

Q Do you renenber -- do you have a nane with
t hat person?

A | think it was Maloney. It was a | ady.

Q A lady, last nane Ml oney?

A.  Unh- huh.

Q Wuld the nane Toni Maloney ring any
bel | s?

A, Yes.

t he testi nony of Ms. Mal oney becane critically rel evant to di spel the

very damagi ng i npl i cati ons conveyedtothe jury by the prosecutor and
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Sherry Laventure. The stipulation was quite sinply insufficient to
cure all of the prejudicial effects of what had taken place. As a
general principleof |aw, a party cannot berequiredtostipulatetoa
material fact; heisentitledto present his evidenceinthe manner he
sees fit, and to have the trier of fact know the details of what
occurred. Ehrhardt, Florida Evidence, 8403.1, p. 155-56 and n. 32 (2000
Ed.), citing 9 Wgnore, Evidence Sec. 2691 (3d Ed. 1940) for the

propositionthat a"col orl ess adm ssi on by t he opponent nmay soneti nes

have the effect of deprivingthe party of thelegitimte noral force of

his evidence . . ." (enphasis in treatise).

In the instant case, the noral force of the evidence was
especi ally cruci al, because t he def ense had been accused i n front of
t he jury of unethical conduct designedto m sl ead them The inpact of
Toni Maloney's live testinony could not be equalled by a bland
stipul ationthat norepresentative of the public defender's office had
suggest ed or encouraged awitness to present fal setestinony. Thejury
had heard Sherry Laventure testify that the person she saw was not
white, but that Toni Mal oney of t he defense side had tol d her that all
she had to do was cone into the courtroomand say t hat t he person was
not bl ack. To effectively counter this attack ontheintegrity of the
def ense, appel | ant shoul d have been permttedtolet thejury hear from
Ms. Mal oney that Sherry Laventure was an angry and rel uctant w t ness
who had tol d her that the person she saw was not bl ack, and that the
only thing Ms. Maloney had said in reply was that Ms. Laventure's

"responsibility as aw tness was to appear incourt and just tell what
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she saw or what she heard, whatever it was, just appear and tell the
truth.”
Attacking theintegrity of defense counsel is "aninproper trial

tacti c which can poisonthemnds of thejury.” Ryanv. State, 457 So.

2d 1084, 1089 (Fla. 4th DCA1984); seee.g., Brooksv. State, = So. 2d

___(Fla. 2000) [25 FLWS417, 425]; Barnes v. State, 743 So. 2d 1105,

1106-07 (Fl a. 4th DCA1999); Fuller v. State, 540 So. 2d 182 (Fla. 5th

DCA 1989); Redish v. State, 525 So. 2d 928, 931 (Fla. 1st DCA 1988);

Jackson v. State, 421 So. 2d 15 (Fl a. 3d DCA 1982). Here, by accusing

Ms. Mal oney -- an enpl oyee of the Public Defender's office acting on
behal f of appellant's attorneys -- of tryingtoinproperlyinfluencea
wtness to testify favorably for appellant, the prosecutor and Ms.
Laventure inpugned the integrity of the entire defense. Short of
granting a mstrial, the trial court should have at |east let M.
Mal oney present her side of the encounter, sothe jury could properly
eval uat e t he deneanor and credi bility of both w tnesses, and deci de who
was being straight with them and who was not.

A secondary reason why the jury shoul d have heard Ms. Mal oney' s
testinmony is so it could deci de whet her Sherry Laventure had stated
during theinvestigationthat the person she sawm |l |ing around Vi ol et
Li vingston's apartnent was not white (as she clained at trial), or
whet her she had said that the person was not bl ack (as she tol d Toni

Mal oney). This witness, called by the defense, gave testi nony whi ch
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was bot h unexpected and affirmatively harnful to the def ense, and whi ch
was directly contradictory to her pretrial statenents.?

The excl usi on of Tony Mal oney' s testi nony was harnful , reversible
error. The defense was nade to | ook di shonest and unreliable inthe
jury's eyes, and any potential curative effect which the stipulation
m ght have had was viti ated by t he prosecutor's use of Ms. Laventure's
t esti nony at t he begi nni ng of hi s cl osi ng argunent, ! where he rem nded
the jury that what defense counsel had tol d t hemin openi ng statenents
was t he opposite of what the evidence had turned out to be, and then
proceeded t o argue t hat t he non-whi te person Ms. Laventure sawml|ing
around in the vicinity of the victims sliding glass door was
appel | ant . *2

Because the integrity of the defense was unfairly conprom sed

before the jury, and because of the way the prosecutor turned this

10 See e.g., Hamlton v. State, 703 So. 2d 1038, 1041-42 (Fl a.
1997); Gudinas v. State, 693 So. 2d 953, 963-64 (Fla. 1997); Street v.
State, 636 So. 2d 1297, 1302 n.6 (Fla. 1994); Simons v. State, 722 So.
2d 862 (Fla. 5th DCA 1998); Collins v. State, 698 So. 2d 1337, 1339-40
(Fla. 1st DCA 1997), discussing Fla. Stat. 890.608(1).

11 See Morton v. State, 689 So. 2d 259, 265 (Fla. 1997) ("The
prosecutor's i nproper use of the i npeachnent testinony vitiated any
potential curative effect that thetrial court'slimtinginstructions
may have had").

2 |n actuality, even apart fromthe racial description, it is
hi ghly unlikely that the person could have been appellant. Sherry
Lavent ur e observed t he man bet ween 2: 00 and 2: 30 i n t he aft ernoon; she
was sure of the ti me because she was on her way t o pi ck up her daught er
at school (27/3039). Enploynent records fromTaco Bell showed t hat
appel | ant was at work that afternoon from2: 00 until 5:30 (27/3052-55).
The prosecut or, through hi s cross-exam nation, questioned the accuracy
of the work record (27/3057), andin his closingstatenent tothe jury
clearly suggested that the person Ms. Laventure saw was appel | ant
(28/ 3053-54) .
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i nci dent to his own advantage i n cl osi ng argunent, 3 t he st ate cannot
show beyond a reasonabl e doubt t hat the sequence of events i nvol vi ng
Sherry Laventure's testinony, and the exclusion of Toni Ml oney's
contrary testinony, had noinpact onthejury's deliberations or onthe
outconme of the trial. It can reasonably be assuned that the
prosecut or woul d not have usedthis tacticif he believedit woul d have
no effect.™ Duringits deliberations, thejury cane back with several
guestions and requests for readbacks of testinony (9/1556-59; 29/ 3529-
34,3536-49). The testinony of appellant was read back at the jury's
request (9/1559; 29/3544-49). (One of the jury' s questions was witten
out in one handwiting, "Five unknown fingerprints, werethey all from
different people or the sane person?", and i n another handwiti ng,
printed instead of cursive, "Wre five unknown prints good enough to
| D? Do they belong to the sane person or all different?" (9/1557;
29/ 3537, 3342) .1 Theseinquiries are astrong indicationthat sonme or
all of the jurors were giving serious consideration to appellant's

testi nony and to t he def ense' s positionthat soneone el se coomttedthe

13 See Stoll v. State, = So. 2d __ (Fla. 2000)[ 25 FLWS591, 593-
94]; cf. Garcia v. State, 564 So. 2d 124, 128-29 (Fla. 1990).

14 See Statev. DiGuilio, 491 So. 2d 1129 (Fla. 1986), and Goodw n
v. State, 751 So. 2d 537 (Fla. 1999) (holding D @uilio "harmess error"”
st andard, under whi ch the state nust prove that thereis no reasonabl e
possibility that the error contributed to the conviction, appliesto
bot h constitutional and non-constitutional errorsinacrimnal case,
and has not been abrogated by the enactnent of 8§724.051 (7)).

15 See State v. Gunn, 78 Fla. 599, 83 So. 511 (1919).

6 The judge's reply to the fingerprint questions was that the
jurors had heard all of the avail abl e evidence in the case, and t hey
would just have to rely on their collective and individual
recol l ecti ons and deci de the case sol ely upon the evidence or | ack
t hereof (29/3542-43).
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burgl ary and nurder. This issue on appeal involves aw tness, Sherry
Laventure, who was called to support the defense's theory, but who
ended up -- as aresult of the erroneous excl usion of Toni Ml oney's
counter-testinony -- a key player onthe state's side. The error was

harnful, and appellant should receive a new trial.
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| SSUE 1|1
APPELLANT SHOULD RECEI VE A NEWTRI AL
DUE TO THE | MPROPER CONTACTS BETWEEN
MEMBERS OF THE JURY AN A BACKSTRUCK
JUROR WHO ATTENDED THE TRIAL AS A
SPECTATOR
The right of a defendant to have the jury determ ne his guilt or

i nnocence free fromany out si de or i nproper i nfluences "i s a paranount

ri ght whi ch nust be cl osely guarded." Duranov. State, 262 So. 2d 733,

734 (Fla. 3d DCA 1972); see Livingston v. State, 458 So. 2d 235, 237

(Fla. 1984); Meixel sperger v. State, 423 So. 2d 416 (Fl a. 2d DCA 1982).

Saf eguarding theright tobetriedby aninpartial juryis especially

inportant in a capital case [see Livingston, 458 So. 2d at 238-39];

"[t]heright is fundanmental and i s guarant eed by t he si xt h amendnent to
the United States Constitutionandarticlel, section 16 of the Fl ori da
Constitution.” 458 So. 2d at 238. In sonme circunstances, the
potential prejudice frominproper juror contact can be so great that a
newtrial may berequired "as a matter of public policy for the purpose
of mai ntaining confidenceintheintegrityof jurytrials." Normanyv.

GQoriaFarnms, Inc., 668 So. 2d 1016, 1020 (Fl a. 4th DCA 1996), citing

Policari v. Cerbasi, 625 So. 2d 998 (Fl a. 5th DCA 1993) and Snel ling v.

Florida E. Coast Ry., 236 So. 2d 465, 466 (Fla. 1lst DCA 1970).

I ntheinstant case, such circunstances occurred. Wil e appel | ant
acknow edges t hat he cannot showactual prejudiceonthisrecord, the
potential for prejudice was so great that it cannot be confidently

assuned that he was tried by an inpartial and untainted jury.
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Dor ot hy Sanders was initially chosen to be a menber of the jury
(19/1531-32, 1540-41). Onthe Friday afternoon beforethetrial, the
twelve jurors were informed of their selectionandweretoldtoreturn
t he fol | owi ng Monday (19/1540-41). The first thi ng Monday nor ni ng, as
the jury had not yet been sworn, the def ense exerci sed a backstri ke on
Dor ot hy Sanders (19/1645, 1659, 1665) .17

After she was excused fromthe jury, Ms. Sanders decided to
attendthetrial as a spectator (33/4284, 4286, 4288; 10/1719). She al so
apparently remained on a friendly basis with the nenbers of the jury
(see 33/4286-87). Duringthe penalty phase, appellant's two sisters
saw M s. Sanders di scussi ng something wththe jurors who were snoki ng
out side (33/4284). They becane concerned and brought it to the
attention of defense counsel, whointurn brought it tothe attention
of the court (33/4284). The judge said, "W can ask her or we can ask
them [thejurors], but that it woul d probably be easier tostart with
Ms. Sanders (33/4285). Ms. Sanders was then sworn, and was
questioned by the trial court as follows:

Q You wereoriginally onthe jury. 1 don't
know when.

A. Quite awhile back. At the begi nning.

Q And I don't know at what point you were
excused. But | know you have been present, and
that's good. W' re delightedto have you. Both
you and ot her fol ks have reported that you have
had conversation wth the jurors at |unchtine.

17 Def ense counsel, explaining the | ateness of the perenptory
chal l enge, told the court that inreview ng his notes he di scovered a
response that he did not recall earlier (19/1645). The judge, while
annoyed, agreed that the backstrike was |egally proper (19/ 1645-
46, 1660) .
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A. Not about the trial. W have just been
t al ki ng.

Q Wwll, that's what | want to know about.
So why don't you just tell us the nature of the
conversation, when it occurred, and what was
sai d.

A. Wiich tine? | nean, we were just talking
about famly.

Q Ckay?
A.  And things.

Q Wwell, let's start with today's tinme, and
then we'll go back to sone other tine.

A. Today's tine? There was not hi ng about t he
trial. | nmean, it was just general talking.

Q ay. And do you know which jurors you
tal ked to?

A Qite a few of them

Q Today | nean.

A. The alternate. One of themwas sitting
there. The teacher, whatever his nane is. And
the guy with the beard. | don't renenber who
else. | nmean, we were just all in a big group
just standing there tal king.

Q And that was today?

A.  Yeah.

Q Was there any conversation at all about
the case itself either today or any other day?

A. No. The only thing that was sai d was t hat
ya'l | was worki ng, that we didn't get out of here
until fivetill 12:00. And | said, well, | said,
t hey do work, honest.

Q Thank you.

A. That's all that was sai d.
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Q I'mglad soneone said that.
Mai nl y.

THE COURT: Any other questions from
ei t her of you?

MR. HARB [prosecutor]: No sir.

THE COURT: And thank you for being here
every day, M. Sanders.

MRS. SANDERS: Sure, you're wel cone.
THE COURT: We appreciate it.

MRS. SANDERS: Well, | got paid for it.
| mean, | didn't have nothing else to do.

THE COURT: Gkay. Thank you.
(33/4286- 88)
After Ms. Sanders was excused and the jury returned to the
courtroom the judge said:
Thank you, | adi es and gentl enen. | trust you had
a good lunch. And there's nothing you have to
report about any contacts about the case in your
presence or that you know about?

(33/ 4289)

The jurors indicatedthat they had nothingto report (33/ 4289).

When i nproper and potentially prejudicial outside contact with
jurors has been shown, the burden shifts tothe opposing party to show
that thereis noreasonabl e possibility that the verdi ct was affect ed.

State v. Ham Iton, 574 So. 2d 124, 129 (Fla. 1991); Norman v. Goria

Farnms, supra, 668 So. 2d at 1019-20. Here, short of granting a new

trial, the court should at | east have exam ned the jurors individually

to ascertai n whether their conversations with Ms. Sanders t hr oughout
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the course of thetrial were truly as i nnocuous as she clai ned. Ms.
Sanders was i n a unique positioninthetrial. Shehadinitially been
selected to be on the jury, and she apparently established a peer
relationshipwththe other jurors. Yet, as a spectator, she was privy
to i nformation, and di scussi ons anong counsel and the trial judge,
whi ch wer e scrupul ously kept fromthe jurors. Duringthe course of the
trial, on nunerous occasions the jury would be taken out of the
courtroomwhil e testi nony was proffered, or notions for mstrial and
nmotions in limne were argued. Al nost invariably, the discussions
i nvol ved t he severed sexual battery charge, and the order in limne
prohi biting the state fromeliciting evidence suggesting that a sexual
battery had occurred. See 21/1974-77 (order in |limne; prosecutor
di scusses vaginal, oral, and anal swabs); 21/2008-22 (proffer of
forensi c serol ogi st Rosenmary Horvat); 21/2050-61 (notionfor mstrial;
di scussion of "fluids that relate to any sexual type materials");
22/ 2086-91 (order in limne; nmention of vagi nal swabs); 22/2136-44
(order in limne;, nmention of rape trial and accusation of rape);
25/ 2727-43 (motion for mstrial and order in limne; nention by
prosecut or of senen (2734), vagi nal and rectal areas (2735), and sperm
(2738)); 26/2818-21 (prior to calling associate nedi cal exam ner

prosecutor tells judge that he had cauti oned t he doctor not to nmention
prior trial, possible injuries to genitalia, rape, sex, senen, or
vagi nal, oral, or rectal swabs); 26/2867-83 (proffer of jailhouse
i nformant Dam on Sastre); 26/2925-67 (proffer of a second jail house
informant, Cedric Leath, to whom the defense objected based on a

di scovery viol ati on, and whomt he state then el ected not tocall); and
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see 26/ 2868-69, 2926-28 (Sastre and Leath cautioned by prosecutor
during their respective proffers not to nenti on rape, sex, senen, or
the street termjerking off).

Since Ms. Sanders, having as she put it nothing el seto do, was
present throughout thetrial, and since spectators are not ordinarily
renoved fromt he courtroomwhen proceedi ngs occur inthe absence of the
jury, it is clear that Ms. Sanders heard nost if not all of what the
jury was not all owed t o hear (because t he judge had determnedit to be
irrelevant, or nore prejudicial than probative). [Mreover, she heard
it inthe formof assertions inthe context of | egal argunent, rather
t han as evi dence subj ect to cross-exam nation and rebuttal]. If Ms.
Sanders i n any way conveyed anyt hi ng of what she knew or t hought she
knew to one or nore of the jurors, then -- whether intentionally or
i nadvertently -- she tainted appellant's trial beyond repair.

While Ms. Sanders testifiedthat she never tal ked about t he case
other than to assure the jurors that the judge and counsel did work
whilethejurywas out, isit safeinthis death penalty case to accept
her potentially sel f-serving assurance of no m sconduct at face val ue?
At the very least, the potential for prejudice arisingfromthis unique
and ongoi ng peer rel ati onshi p between the jury and a backstruck juror-
t ur ned- spect at or shoul d have at | east alerted the trial judge of the
necessity tocarefully question each juror individually, toascertain
whet her any of themhad tal ked about the case with Ms. Sanders, or
whet her she had conveyed any information or inpressions to them by

wor ds, facial expressions, or body | anguage. See e.g. Durano v. State,

supra, 262 So. 2d at 734; cf. Johnsonv. State, 696 So. 2d 317, 321-24
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(Fla. 1997); Street v. State, 636 So. 2d 1297, 1302 (Fla. 1994). Once

a prima faci e case of potential prejudice has been established, the
burdenis onthe State to rebut the presunption of prejudice. Johnson,

supra, 696 So. 2d at 323; Nornman v. G oria Farns, supra, 668 So. 2d at

1020. Either the prosecutor or defense counsel shoul d have request ed
the judge to questionthe jurors, or the judge shoul d have done it sua
sponte.*® The right to be tried by an inpartial jury, untainted by
out side i nfluences, istoo fundanental -- especiallyinacapital case
-- to be wai ved by an i nperfect objection, or evenin sone instances by

| ack of any objection. See Brown v. State, 538 So. 2d 833, 834-36

(Fla. 1989). Therefore, whether the burden of requesting further
inquiry was on the state, or the defense, or the judge, the point is
t hat under the uni que circunstances involved here, it needed to be

done. As stated in ©Meixel sperger v. State, supra, 423 So. 2d at 417

W are not of the opinion, nor do the
circunstances suggest, that the trial brief
reached the jurors through anintentional act of
any party connected with the trial below. The
inclusion of the trial brief was obviously
uni nt ended and i nadvertent, al though "assessi ng
fault™ or "placing blanme" does not concern us
here. W are, however, deeply concerned with an
i ncurabl e viol ation of fundanental justice and
fair play.

Whet her or not one or nore of the jurors were
i nfluenced by the inclusionof this brief is not
readi | y apparent nor necessary to our deci sion.
It clearly appears that at the very | east, the
jury was subjected to an extraneous influence
whi ch we consi der fundanental ly i nproper. State
ex rel. Larkins v. Lews, 54 So. 2d 199 (Fl a.

18 Before questioning Ms. Sanders, the judge said, "W can ask
her or we can ask them | think you' re probablyright. It's easier to
do it this way to start" (33/4285).
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1951). One of the nost sacred and carefully
protected el ements of our systemof crimnal--or
civil, for that matter --justiceis the sanctity
of aninpartial jury that has not been infected
by unlawful or inproper influences. This is
absolutely vital tothe guarantee of afair trial
to an accused. The safeguarding of that ideal
must be zeal ously guarded.

Accordi ngly, appellant's convicti on and deat h sent ence shoul d be

reversed for a new trial.
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ISSUE 111

THE DEATH SENTENCE | S DI SPROPORTI ON-
ATE.

The | aw of Fl orida reserves the death penalty for only the nost
aggravated and least mtigated of first degree nurders. Ubin v.

State, 714 So. 2d 411, 416 (Fla. 1998); Cooper v. State, 739 So. 2d 82,

85 (Fla. 1999); Alneida v. State, 748 So. 2d 922, 933 (Fla. 1999)[ 24

FLW S336, 339]. "Thus, our inquiry when conducting proportionality
reviewis two-pronged: We conpare the case under reviewto others to
determneif thecrinefalls withinthe category of both (1) the nost
aggravated and (2) the |l east mtigated of nurders”. Cooper, 739 So. 2d
at 82; Al neida, 748 So. 2d at 933 (enphasis in opinions).?

In the instant case, the trial judge found four aggravating
factors, giving two of themgreat wei ght (HAC and fi nanci al gain) and
two of themnoderate weight (prior M ssouri convictions and parol e
status) (SRO1-93). Undersigned counsel wi |l concede that, as in Cooper
v. State, 739 So. 2d at 85, the aggravation prong of the
proportionality standardis satisfied. Theremaining-- andcritical
-- questionis whether this Court can concl ude after consi dering the
penal ty phase evidence and the trial court's sentencing findings that

thisisalsooneof theleast mtigated first degree murders. Inlight

9 Proportionality reviewis a"uni que and hi ghly serious function
of this Court”, which arises froma variety of sources inthe Florida
Constitution, and "rests at | east inpart ontherecognitionthat death
isauniquelyirrevocabl e penalty, requiring anoreintensive level of
judicial scrutiny or process than woul d | esser penalties.” See Till nan
v. State, 591 So. 2d 167, 169 (Fla. 1991); Sinclair v. State, 657 So.
2d 113, 1142 (Fla. 1995); Urbin v. State, 714 So. 2d 411, 416 (Fl a.
1998); Knight v. State, 721 So. 2d 287, 299-300 (Fl a. 1998); Wods v.
State, 733 So. 2d 980, 990 (Fla. 1999).
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of (1) the trial court's finding of the statutory nental mtigating
circunstance of inpaired capacity (SR97); (2) the findings of eight
interrelated nonstatutory mtigators arising fromappellant's |life
hi story, whichthetrial court foundto be "clearly established and .
. entitled to great weight" (SR94-95); alongwth (3) his lifelong
drug probl em("establ i shed and uncontroverted" but erroneously found
not to be mtigating, see Issue |IV) (SR96); (4) his borderline
intelligence and learning disabilities (SR94); (5) his loving and
protective relationships with his fam |y nmenbers and his ability to
continue those rel ati onships while incarcerated (SR96-97); (6) the
cunmul ative inpact of all the mtigation ("The court has
considered the mtigating factors individually as well as together.
| ndeed, many of the factors conbi ne t oget her to have an i npact greater
t han t he sumof their individual weights. For instance, the factors
relating to the defendant's upbringing, taken together, are truly

substantial factorsinthe court's consideration") (SR98), the "l east

mtigated" prong of the proportionality standard has not been
established, and therefore the death sentence is disproportionate.
Regar di ng appel lant' s i fe hi story and background, thetrial court

conbi ned ei ght proffered nonstatutory nitigators? and found:

20 (1) That appell ant was born to a teenaged unwed not her; (2)
t hat he was physically and enotional |y abused as a child; (3) that he
suf f ered negl ect and physi cal deprivation; (4) that his nother was a
drug and al cohol abuser; (5) that he grewup i n extrene poverty; (6)
that he wi tnessed the physical and sexual abuse of his nother and
sisters; (7) that his father was absent for nost of his life; and (8)
that his nother was arrested and had a crimnal record while he was
gr owi ng up.
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All of these factors were cl early established
by the evidence and are certainly mtigating.
They are evaluated together because it is
i npossi ble to consider them separately. The
def ense pai nt ed an obvi ously accurat e pi cture of
extrene poverty and t he worst ki nd of abuse and
negl ect. Robert Morris was bornto a 15-year old
not her . As he was growing up, he was
sinmultaneously a child, and a father to his
sisters and not her. Early on, he learned to
steal toeat. Later, with his nother's gui dance
and encour agenent, he stole for pleasure. H's
role nodels in his early years were a series of
abusi ve and expl oi ti ve nen. He wat ched hi s not her
do their bidding and take their drugs. He was
very cl ose to hi s ol dest sister and protective of
bot h of them but he was separated fromthemin
foster honmes with strangers.

On the other hand, Robert Mrris was not
deprived of all positive influences in his
t eenage years. Hi s teacher, Donna Lewi s, was a
wonder ful influence for all three years of high
school. H s friend, Terrence (Tony) Page and hi s
not her' s fri end, Mandy Candy, and hi s own si sters
coul d have been positive influences, if he had
all owed themto be.

All together these factors are clearly
established and are entitled to great weight.

( SR95)

The uncontrovert ed evi dence, accept ed as accurate and gi ven gr eat
wei ght by the trial judge, showed nore than coul d be summarized in a
paragraph or two. Appellant will rely on, wthout repeating, the
evi dence set forthinthe Statenent of Facts, but several aspects are
worth highlighting. Appellant's role as "man of the house" began
early; whentheir pill-addicted nomwas wor ki ng or partying, thethree
ki ds (appel | ant was three years ol d, his sisters two and one) were | eft
al one i n the house. The nei ghbor | ady downstairs across t he fence was

keepi ng an eye on themwhi |l e t hey were hone by t hensel ves. After the
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nei ghbor | ady didn't know where the children's nomwas (she was in
jail, after she and a group of friends, all highon pills and al cohol,
got intoan altercationwhichledto ashooting), the neighbor called
the welfare office and the kids wound up in foster care.

Intheir respective foster hones, the children were enotionally
devastated by their forced separation, and the hel pl essness of not
knowi ng when or whet her they woul d ever be together. Although their
not her was an i nadequat e parent, she was t he only parent they knewand
t here was an i nt ense bondi ng. Appel | ant was abused and negl ect ed whi | e
in foster care.

Unf ortunat el y, when Li nda di d get her ki ds back, her addictionto
the pills just got worse, tothe point where she woul d t ake her ki ds on
shopping trips; first, tothe dope house -- for her -- where she woul d
par k t hemout si de whi |l e she went i n and got her drugs, and then -- for
them-- tothe candy store. She let a male friend named Tony nove i n.
One day whi | e she was at the grocery, Tony | ocked four-year-ol d Paul a
i nthe bat hroomand r aped her as she screaned i n vainfor her five year
ol d brot her (appellant) to hel p her. Appellant was bangi ng on t he door
trying to get in, but he was powerl ess. Wen t heir not her got hone and
Tony had sl i pped out, appel |l ant was crying hysterically and was very
upset about not being able to protect his sister.

Nor was he able, in the years that followed, to protect his
not her. She -- | ooking |like an Ethiopian refugee or an AIDS victim
fromthe ravages of her drug abuse -- noved themal |l back to M ssouri
wher e she becane even wi | der on drugs t han before. The picture of her

three small kids struggling for an hour to drag her sem -consci ous
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adul t body hone t hrough the i ce and snowis fromthistinme-frame. Al so
around that tine is when she net Santee, a pinp, drug dealer, and
woman- and- chi | d beater, who becane the worst of her |ong string of
abusi ve boyfriends. Santee wasted no tinme in turning Linda into a
prostitute, and whenever she fail edto bring hi menough noney he woul d
beat her savagely with his fists, or with a coat hanger. Helikedto
make t he chil dren watch. On one occasi on he threatened their nother
with a sharp knife, while she was naked and crying, in front of the
ki ds; another tinme he held a gun to her head and said he was going to
kill her and the children. The kids were "scared to death",
"petrified" of him Santee especially hated appellant and Paul a
because of their skin coloring, and he beat appellant regularly.
Despite his fear, and despite bei ng warned by a teacher that he coul d
get seriously hurt, appellant always tried to protect his nomfrom
Sant ee' s onsl aught's, but Santee woul d j ust shake hi moff or throwhim
agai nst a wall and continue about his business.

As descri bed by fam ly fri ends Tony Page, Mandy Candi e, Dor ot hy
Tracy, and teacher Donna Lewi s t here was an extrene reversal of famly
rol es froma very young age: the children (especi ally appel |l ant as t he
only mal e) took care of his nother, and he, as the ol dest, al so took
care of his two sisters. On one level, it was (he felt) his
responsibilitytoseetoit that his sisters didn't get raped and hi s
nmot her didn't get beaten up. Since he was an el enentary school age
child (or, inthe case of the rape, younger) he failed m serably, or at
| east that's how he nust have seenit. He was nore successful -- on

the surface -- on another |evel of pseudo-adulthood. It was
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appellant's responsibility froma very early age to do nuch of the
cooking, the cleaning, the laundry, to nmake sure the girls got to
school, and hedidit pretty responsibly for a seven-to-ten year ol d;
although it left him in Mandy Candie's words, with the permanently
worried | ook of a sheepdog trying to get the sheepto safety. (These
are the years when appellant's ulcer, eventually diagnosed at age
thirteen, was brewing inside). The cooking could be a big problem
because there was often no food in the house. Putting food on the
t abl e was anot her of appellant's chil dhood responsibilities, and when
necessary he woul d steal food, or steal noney to buy food. Hi s nother
was a shoplifter, and when appel | ant was as young as ni ne or ten, she
was usi ng himto snmuggl e outfits out of a store. The three kids were
never taught that stealing was wong; to the contrary, they were by
wor ds and exanpl e encouraged to steal. Appellant, who was good with
hi s hands and fasci nated wi t h bi cycl es, took to stealing bi kes, fixing
them up, and then giving themaway or selling them

Appel l ant's not her was a drug addi ct throughout his fornative
years. According to Dr. Dee, the predictable result of this is that
thechildw |l turnto the same sol uti on when he i s under stress as an
adol escent or young adult. Appellant did not have to wait even t hat
| ong. Hi s not her snoked marijuana wi th appel | ant and hi s si sters when
they were smal | children. Marijuana and |iquor were readily avail abl e
inhis house. He couldn't renenber atine he didn't snoke marijuana;
he'd just pick it up and use it. He found hinself becom ng an
al coholic in high school, until his ulcer forced himto switch to

har der drugs; he then progressed over tine frommarijuana, to powdered
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cocai ne, to freebase, to rock cocaine. It was his persistent use of
cocai ne whi ch broke up his rel ati onshi p w th Constance, the not her of
hi s daughter. It was, accordingtothe Mssouri PSI, his needto feed
hi s drug habit that noti vated the two purse snatchingincidentsinthat
state. Dr. Deetestifiedthat eachtine appell ant has beenin serious
trouble in his life, it has been when he is taking drugs; it
exacerbates his frontal | obe brain damage, and "hi s behavi oral control
beconmes just totally infected . . . " (10/1684).

As this Court recognizedin Santos v. State, 629 So. 2d 838, 840

(Fla. 1994), the circunstances "establishing substantial nental
i mhal ance and | oss of psychol ogi cal control ™ are anong t he wei ghti est
mtigating factors. In the instant case, the trial court found the
statutory mental mtigator that appellant's capacity to conformhis
conduct to the requirenents of | aw was substantially inpaired, and
sai d:

Est abl i shed and uncontroverted. The evi dence
isclear that Robert Morris suffers fromchronic
brain syndrone with m xed features including
frontal | obe brain damage. Also clear is the
fact that this condition could have been caused
by a congenital defect, malnutrition (protein
deficiency), head traunma or drug abuse. Wile
not part of the testinony, the court assunes that
t he condi ti on coul d have been caused by exposure
to drugs, inutero. Wat is not clear fromthe
evidence is howthis condition relates to the
murder. Dr. Henry Deetestifiedthat peoplewth
this conditiontypically nmake choi ces agai nst the
odds, that when they commt crines, they are
unpl anned and di sorgani zed crines. It i s unusual
for such patients to formbonds with others, he
sai d. Knowi ng his condition, Dr. Dee woul d have
expected a nore extensive crimnal record for the
defendant. The court is |left wth the overall
i npression that inpulsiveness is a dom nant
feature. The defendant is not powerless to
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control his behavior, but his ability to do so
may be substantially inpaired. The court is
reasonabl y convi nced that this factor exists and
has given it noderate weight.

(SR97)

Likely related to appellant's brain damage (see SR94) are his
borderlineintelligence (I Qscoresinthe 76-82 range) and hi s | earni ng
disabilities, which led to his being placed in special ed or EMR
(educabl e nental |y retarded) cl asses t hroughout his el ementary, m ddl e,
and hi gh school years. He was on a Speci al A ynpics teamfor all four
years of high school. Despite all of his academc difficulties, as
wel |l as the overwhel mng array of personal difficulties previously
di scussed, he was a wel | - behaved student who tri ed hard and succeeded
in graduating from high school.

Anot her area i n whi ch appel | ant has done much better t han anyone
coul d reasonabl y have expected in |ight of his background is in his
close and loving relationships with his famly nmenbers. This is
sonet hing which Dr. Dee found to be al nost uni que anong capital
def endants. Appellant has acted as a father to his daughter and as a
father figure to his niecein avery responsi ble way. The recurrent
t heme of each of those rel ati onships -- with his nother (32/ 4039-40,
see 4032-39); his sister Paul a (32/4073, 4087-90); hi s daught er Jani sha
(32/4027-32; 33/ 4219- 30, 4240-45); hi s ni ece Taneci a ( 32/ 4088; 33/4209-
13); hisex-girlfriend (and Jani sha's not her) Const ance (33/4228-29);
hi s grandnother who lived to be 98 (32/4027-28,4032,4105-06); his

grandf ather figure and nentor M. Hill (32/4084-85,4105-06) -- is
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appel I ant putting the needs of the ot her person above his own.?! Heis
t he gl ue of the famly, the one who hol ds everyone together, andin Dr.
Dee' s opi nion he cancontinuetofulfill thisrolewhileincarcerated.

I n concl usion, while the aggravating factors surrounding this
nmur der are sufficient to neet the first prong of the proportionality
standard, theinquiry does not end there. The crinme was conpl etely out
of character. Wile (due in part to appellant’'s clai mof i nnocence)
t he circunstances of thecrine are not entirely clear, thetrial court
recogni zed that it was likely an inpul sive, disorganized act which
occurredinthe mdst of a burglary (see SRO7). Appellant has frontal
| obe brai n danage, whichinpairs hisability tocontrol hisinpul ses,
and a | ongst andi ng drug pr obl emwhi ch worsens the effects of the brain
damage. The trial court found the "inpaired capacity" nenta
mtigator, as well as eight interrel ated nonstatutory m tigators whose
cunul ative inpact is greater than the sumof its parts, and "taken
together, aretruly substantial factorsinthe court's consideration”
(SR98). The jury's penalty vote was a rel atively cl ose 8-4 margin. ??
Consideringthetotality of the mtigatingevidence presentedinthis
case, the second prong of the proportionality standard has not been

met. This clearlyis not oneof theleast mtigated first degree nur-

21 The one apparent exception to this pattern, his inability to
maintain a famly unit with Constance, was attributed by her to
cocai ne. Appellant has remai ned a big part of Constance's life, as
wel | as his daughter's (33/4228).

22 The cl oseness of the jury's penalty vote is a rel evant factor
for this Court toconsider inits proportionality determ nation. See
Cooper v. State, supra, 739 So. 2d at 86 (vote of 8-4);

Alneidav. State, supra, 748 So. 2d at 933 (7-5); Jones v. State, 705
So. 2d 1364, 1366 (Fla. 1998)(7-5).
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ders. Appellant's death sentence shoul d be reversed, and the case
remanded for inposition of life inprisonment without possibility of

par ol e.

75



| SSUE |V
THE TRI AL COURT ERRED I N FI NDI NG THAT
APPELLANT' S HI STORY OF DRUG ABUSE | S
NOT M TI GATI NG
The defense submttedtothetrial judge as a nonstatutory mti-
gating ci rcunstance t hat appel | ant began usi ng al cohol and drugs at an
early age, and devel oped a |ifel ong addi cti on probl em(10/1795-96).
Wher e supported by t he evi dence, a hi story of drug and/ or al cohol abuse

has been repeatedly recogni zed by this Court as a valid nonstatutory

mtigating factor. Mahnv. State, 714 So. 2d 391, 400-01 (Fl a. 1998);

seee.qg., Merckv. State, So. 2d__ Fla. 2000) [ 25 FLWS584]; Larkins

v. State, 739 So. 2d 90, 94 (Fla. 1999); Robinsonv. State, 684 So. 2d

175, 179 (Fla. 1996); Scott v. State, 603 So. 2d 1275, 1277 (Fl a.

1992). Moreover, the question of whether a defendant was under the
i nfluence of drugs or alcohol at the tinme of the offense is not the
correct standard for evaluating |long-term substance abuse as a
mtigator. Mhn, 714 So. 2d at 401. In the instant case, the trial
j udge found that appellant's history of alcohol and drug abuse is
"est abl i shed and uncontroverted"” (SR96), but then went onto say, "That

t he def endant used drugs inthe past is not mtiqgating. Mreover there

is no evidence that he was using drugs in Septenber, 1994 when he
murdered Ms. Livingston. This factor isentitledtolittle weight”
( SR96) .

In finding that a history of drug abuse is not mtigating, the
trial judge commtted pl ain and prejudicial error, depriving appel | ant

of his right guaranteed by the Ei ghth Amendnent to full and fair
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considerationof all mtigating factors. See Lockett v. Chio, 438 U. S.

586 (1978); Eddi ngs v. Gkl ahonma, 455 U. S. 104 (1982); Parker v. Dugger,

498 U. S. 308 (1991); Santos v. State, 591 So. 2d 160, 164 (Fla. 1991).

InBlancov. State, 706 So. 2d 7, 10 (Fl a. 1997), this Court sai d:

The Court in Canpbell v. State, 571 So. 2d 415
(Fla. 1990), established rel evant standards of
reviewof mtigatingcircunstances: 1) Wether a
particular circunstance is truly mtigatingin
nature is a question of |law and subject to de
novo review by this Court; 2) whether a
m tigating circunstance has been est abl i shed by
the evidence in a given case is a question of
fact and subject to the conpetent substanti al
evi dence standard; and finally, 3) the weight
assignedtoamtigatingcircunmstanceis within
the trial court's discretion and subject to the
abuse of discretion standard. [ Foot not es
omtted].

Trease v. State, _ So. 2d__ (Fla. 2000) [25 FLW S622, 623],

i nvolves the third standard di scussed i n Bl anco, whil e the instant case
involves the first standard. As the United States Suprenme Court

enphatically stated i n Eddi ngs v. &l ahona, supra, 455 U. S. at 113-114,

"Just as the State nmay not by statute preclude the sentencer from
considering any mtigatingfactor, neither may t he sentencer refuseto

consider, as a matter of law, any relevant mtigating evidence."

(Enphasis in opinion). In contrast to Trease, (which involves the
di scretionary assi gnment of weight toamtigator), thetrial court in
the instant case did precisely what Eddings forbids. And, as this

Court recognized in Pardo v. State, 563 So. 2d 77, 80 (Fla. 1990) and

Ni bert v. State, 574 So. 2d 1059, 1062 (Fl a. 1990), the revi ewi ng court
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need not accept the trial court's findings when they "are based on

m sconstruction of undisputed facts and a m sapprehension of |aw. "

Intheinstant case, thetrial court, after erroneously concl udi ng
that appellant's history of drug abuse is not mtigating, then
proceeded to say that it was "entitledtolittle weight”". The state
may argue that since he purported to weigh it anyway, the Canpbell ?®
line of cases shouldn't apply. The fallacy of such an argunent is
t wof ol d. First, what was he weighing it as? A non-mtigating
circunstance? If -- as the judge wongly believed-- prior drug abuse
isn't mtigating, then howcoul d he give it any neani ngful wei ght as a
mtigating factor? Secondly, the judge's | egal error (subject to de
novo review) necessarilyresultedinhisgivingit | ess weight than he
woul d have given it if he understood that a history of drug abuse is
mtigating. Absent theerror, he mght well have givenit great wei ght
or substantial weight. Therefore, while the weight accorded a
mtigating factor i s reviewed under the abuse of di scretion standard,

the judge' s m st ake of lawresultedinjust such a abuse of discretion,

or nore accurately a failure to exercise his discretion to give
appropriate weight toalegitimte mtigator which was established and

uncontrovertedinthe evidence. As statedin Wl ker v. State, 707 So.

2d 300, 319 (Fla. 1997) and Hudson v. State, 708 So. 2d 256, 259 (Fl a.

1998) :

23 Canpbell v. State, 571 So. 2d 415 (Fla. 1990), and its progeny,
e.g. Nibert v. State, 574 So. 2d 1059 (Fl a. 1990); Wal ker v. State, 707
So. 2d 300, 317-19 (Fla. 1997); Hudson v. State, 708 So. 2d 256 (Fl a.
1998) .

78



. . the "result of this weighing process"”
can onI y satisfy Canpbell and its progeny if it
truly conprises a thoughtful and conprehensive
anal ysi s of any evi dence that m ti gates agai nst
the i nposition of the death penalty. W do not
use the word "process” lightly. If the trial
court does not conduct such a deliberateinquiry
and t hen docunent its findi ngs and concl usi ons,
this Court cannot be assured that it properly
considered all mtigating evidence.

In the penalty phase in this case, the evidence showed that
appel l ant' s not her -- a drug addi ct hersel f during his formative years
(34/4315; 31/3939-41, 3946; 32/ 3951-54, 3962-65) -- snoked nmarijuanawth
appel l ant and his sisters when they were small children (32/4104-05;
33/ 4191, 4195). H s friend Tony Page saidit becane real | y obvi ous t hat
he was usi ng marijuana and |l iquor, whichwerereadily availableinhis
house (32/4117-18). Later Tony becane awar e t hat appel | ant was usi ng
ot her drugs as well (32/ 4118). Appellant's girlfriend Constance --
t he not her of his daughter -- testified that their relationship was
good and he was an active and caring fat her, but around 1987 he began
to change. At first Constance thought it was anot her woman, but then
she found out it was drugs, specifically cocaine (33/4223-24). She
confront ed hi mwhen she saw hi mwi th the pi pe, and he tol d her he was
usi ng drugs (33/4233,4237-38). This caused themto break up. Ayear
|ater, when they tried to work it out, the reconciliation failed
because Const ance beli eved he was still on drugs, and she di dn't want
Jani sha around himfor that reason (33/4224).

When appel | ant was a chi |l d, hi s not her woul d conbi ne her tripsto

t he drug house (where t he ki ds woul d wait outside whil e she nade her

purchase) with taking themto the candy store (32/3953). Dr. Dee
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testified that when a child sees drug abuse by his nother during his
formative years, the predictableresult isthat thechildwll turnto
t he sane sol uti on when under stress as an adol escent or young adul t
(33/4323-27). Appel l ant coul d not renenber atine when he di dn't snoke
marij uana, even as a young child. It was around; he would pick it up
and use it (34/4329). He found hinself becom ng an al coholic in high
school, until his ulcer forced himto give it up (33/4326). He then
turned to a variety of controlled substances including marijuana,
powder ed cocai ne, freebase (when that becane available in the |ate
1970s and early 1980s), and |l ater rock cocai ne (33/4326-27). The
M ssouri presentence i nvestigationindicated that at the tine of the
two purse snatchingincidents whichresultedinconvictions for second
degree robbery, appell ant was a drug addi ct who was notivated by his
need for noney to feed his habit (34/4390-94).

I nthe Spencer hearing, inwhichDr. Deetestifiedthat appel | ant
has di ffuse frontal | obe brai n danage i npai ri ng hi s behavi oral control,
as well as basal injuries affecting nenory functioning, he was asked
howdrug abuse interacts with brain danage. Dr. Deerepliedthat "[i]t
exacerbates it terribly"; it further i npairs your functioning and, at
the same tine, it further damages your brain (10/1691-92). Regarding
appel l ant' s hi story of drug addi cti on and dependence, particularlyto
cocai ne, Dr. Dee noted that each time he has beeninserioustroublein
hislifeit's been when he's taking drugs (10/1684). At those tines,
"his behavioral control becones just totally infected
(10/1684). Accordingto Dr. Dee, theresults of the MWl (a grossly

el evated score on the scal e neasuri ng drug or al cohol addiction), as
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well as the Mssouri PSI and interviews with famly nmenbers, al
confirmed appel | ant' s chroni c probl emw t h drug abuse (10/ 1683- 85, 1690-
91).

All of this evidence, which the trial judge acknow edged was
est abl i shed and uncontroverted, may wel | have been accorded great or
substantial weight, if thejudge hadn't nade the fl at-out | egal error
of concluding that it isn't mtigating. The inproper rejectionof a
valid nonstatutory mtigating factor isreversibleerror. Seee.g.,
Merck, 25 FLWat S584-85; Mahn, 714 So. 2d at 400-01; \Wal ker, 707 So.

2d at 318-19; Nibert, 574 So. 2d. at 1061-62. In viewof the nature

and quantity of the mtigating circunstances in this case [ See | ssue
11, supra], considered along with the cl oseness of the jury's 8-4
penal ty recomrendat i on, t he state cannot showbeyond a r easonabl e doubt
that this significant legal error had no effect upon the judge's

wei ghi ng process. See e.g., Elledge v. State, 346 So. 2d 998, 1003

(Fla. 1977); Atkins v. State, 452 So. 2d 529, 533 (Fla. 1984); WKke v.

State, 648 So. 2d 683, 688-89 (Fla. 1994) (Anstead, J., concurring,
j oi ned by Justices Overton, Shaw, Kogan, and Harding). Appellant's
deat h sent ence nust therefore be reversed, and t he case renmanded f or

resent enci ng.
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| SSUE V
THE TRI AL COURT ERRED I N REFUSI NG TO

| NSTRUCT THE JURY ON SPECI FI C NON-
STATUTORY M TI GATI NG Cl RCUMSTANCES.

Stare decisis does not command blind allegiance to

precedent. " Perpetuating anerror inlegal thinkingunder the guise of
stare deci sis serves no one well and only underm nes theintegrity and

credibility of the court.'" State v. Gay, 654 So. 2d 552, 554 (Fl a.

1995), quoting Smth v. Dept. of Ins., 507 So. 2d 1080, 1096 (Fl a.

1987) (Ehrlich, J., concurring in part, dissenting in part). Wile
appel I ant recogni zes that this Court has previously declinedto hold
that the trial court nmust instruct the jury on specific nonstatutory

mtigatingcircunstances [see e.g. Robinsonv. State, 574 So. 2d 108,

111 (Fla. 1991); Finney v. State, 660 So. 2d 674, 784 (Fla. 1995)], he

respectfully requests that this Court reconsider its positioninlight
of the circunstances of the instant case.

Inevery Floridacrimnal trial, includingthis one (19/1672), the
jury is given the followng prelimnary instruction:

It is the judge's responsibility to decide
which laws apply to this case and to explain
thoselaws toyou. It is your responsibilityto
deci de what the facts of this case may be, and to
apply thelawto those facts. Thus, the province
of the jury and the province of the court are
wel | defined, and they do not overlap. Thisis
one of the fundanmental principles of our system
of justice.

Florida Standard Jury Instructions in Crimnal Cases 1.01.
Whet her a particular circunstanceistruly mtigatinginnature

is a question of law while, on the other hand, whether that
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ci rcunst ance has been establ i shed by t he evidenceinagivencaseisa

guestion of fact. Blancov. State, 706 So. 2d 7, 10 (Fl a. 1997). That

iswhy thejuryis givenclear instructions onthe aggravators andthe
statutory mtigators; they are told what the factors are, and it is
then the jury's role to determne if they are established by the
evi dence and how nmuch wei ght to give them Nonstatutory mtigators --
for nogood reason -- aretreateddifferently. Thejuryis givenonly
the vague and circular "catchall" instruction, and then (since
unanimty is not required) eachjuror isleft tohis or her owmn devi ces
totry to figure out whether the various aspects of the defense's
evidence are "mtigating." Many nonstatutory mtigators (e.g. abused
chi I dhood, hi story of substance abuse, | owintelligence and/or | earning
disabilities, potential for rehabilitation, and ot hers) have | ong been
recognized as legitimate mtigating factors, but thejuryis never told
this critical information.

"Incrimnal cases, thetrial judge bears the responsibility of
ensuring that the jury is fully and correctly instructed on the

applicablelaw " Foster v. State, 603 So. 2d 1312, 1315 (Fl a. 1st DCA

1992); see Yohn v. State, 476 So. 2d 123, 126-27 (Fla. 1985); In the

Matter of the Use by Trial Courts of Standard Jury Instructions in

Crimnal Cases, 431 So. 2d 594, 598, nodified 431 So. 2d 599 (Fl a.

1981); Steelev. State, 561 So. 2d 638, 645 (Fl a. 1st DCA 1990); Gordon

v. State, 745 So. 2d 1016, 1019 (Fla. 4th DCA 1999). Argunents of
counsel cannot substitute for instructions by the court. Taylor v.

Kent ucky, 436 U. S. 478, 488-89 (1978); Mellins v. State, 395 So. 2d

1207, 1209 (Fla. 4th DCA 1981). The "catchall" instructionis wholly
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insufficient toguide the jury inits consideration of nonstatutory
mtigating circunstances. Essentially it anpbunts to defining a
mtigating factor as "whatever"; and it has a denigrating effect,
especi al |l y when contrasted with the cl ear and specific instructions on

aggravating factors. See State v. Johnson, 257 S.E. 2d 597, 616-17

(N.C 1979); State v. Cummings, 389 S.E. 2d 66, 80-81 (N C. 1990).

Mor eover, the "catchal " -- because of its |ack of specificity --
does not prevent the jury fromrejecting a legitimte mtigating
ci rcunstance which it found to be supported by the evidence in the
m st aken bel i ef that the factor, al though proven, is "not mtigating".
This is precisely the error of lawwhich the trial judge made in this
case when he rej ected appellant's | ong history of drug abuse as "not
mtigating". SeelssuelV, supra. But at | east when the judge commts
anerror of law, it can be corrected on appeal. The jury shoul d not be
maki ng errors of | aw, because it shoul d not be resol vi ng questi ons of
law. The jury's proper role is to decide questions of fact, under
clear and correct instructions on the law. Judges presiding over
capital trialsinFloridaarerequiredto have successfully conpl eted
t he "Handl i ng Capi tal Cases" course of fered t hrough the Fl ori da Col | ege
of Advanced Judicial Studies, and they receive in that course the
capital sentencing materi al s devel oped by Judge Susan Schaeffer of the
Sixth Grcuit. FloridaRules of Judicial Adm nistration 2.050(b)(10);

see Phillips v. State, 705 So. 2d 1320, 1323 (Fla. 1997); Hudson v.

State, 708 So. 2d 256, 260 (Fla. 1998). The jurors, incontrast, have
no prior know edge of capital sentencing law-- in fact, intherare

i nstance that a juror does have sone knowl edge, the juror is subject to
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chal I enge for cause unl ess he or she can set it aside and deci de t he

case solely on the evidence and instructions of the court. If Judge

Young, notw t hstandi ng hi s educati on and experience, can m stakenly
conclude that a history of substance abuse is not mtigating, then
there is nothing in the catchall instruction to save the jury from
meki ng t he sane critical error, as to that nonstatutory mtigator or
any of the others.
I ntheinstant case, defense counsel submttedtothetrial court
a witten request for jury instructions on sixteen nonstatutory
mtigating circunstances (see 9/ 1603; 30/ 3648-49, 3676, 3684; 33/ 4254-
55).241nthe charge conference, the judge said "Il see your point. But
inthe absence of adefinition[of mtigatingcircunstances], they're
anyt hing you say they are." Defense counsel replied:
Yes. But that's not the sane as anyt hi ng you
say they are, Your Honor. And what | say they
areis X, Y, and Z, if they don't hear you say
they're X, Y, or Z, that doesn't nean t he sane as
havi ng you say it, Your Honor. Because there's

not the inprimatur of the court having what |
sai d.

So, you knowthat's why | think a definition
i s val uabl e. Because, you'reright, | can define
themand ny definition-- nmy unbrel |l a can be very
| arge. But without adefinitioncomngfromthe
court, | don't thinkthey woul d necessarily find
my . . . definitions persuasive.

24 The written request for instructions on specific nonstatutory
mtigating factors was omtted fromthe record on appeal. The sixteen
mtigators are the sane ones di scussedinthetrial judge' s sentencing
order (SR94-97); they arealsolistedinthe defense's (10/1784-99) and
the state's (10/1763-64) sentenci ng nenoranda. Appellant is filing
concurrently wththis brief a Second Motionto Suppl enent the Record
with a copy of Defendant's Requested Special Jury Instruction Re:
Mtigating Crcunstances, dated March 8, 1999.
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(30/ 3644).
The prosecutor, di ssenbling, suggestedthat if defense counsel's
request to define the specific mtigators were granted, it m ght be
i neffective assi stance of counsel, because the jury m ght think those
mtigators were all they coul d consi der (30/ 3645). 25 Def ense counsel
replied that her goal was not to be ineffective; it was to be as
ef fective as possible:
. . . [Myreasons remainthe sanme. | thinkthat
what | argue or present to the jury doesn't nmean
as muchtothejury. The jury doesn't think what
| have said is mtigating is, in fact, as a
matter of law a mtigating circunstance.

(30/ 3645- 46)

Def ense counsel pointed out that the jury would still have to
deci de whet her t hey were reasonabl y convi nced by t he evi dence that a
mtigating factor was established, and what wei ght to give it (33/4258)
"But they woul d know what they were, and they woul d understand the
meani ng of themfromthe Court, whichis, after all, where they seek
their authority" (33/4258). The prosecutor disagreed. Evidently
bel i eving that nonstatutory mtigators are per se | ess neani ngful, he

said, "It'snot the State's fault that Robert Mdirris doesn't have any

statutory mtigators" (33/4259). 26

25 To obviate the concern that the jury mght think the Iist of
proposed mtigatorswas limting, the defense's requested instruction
begins with the catchall ("any aspect of the defendant's character,
record, or background, and any ot her circunstance of t he of fense"), and
then -- beforelistingthe sixteen specific nonstatutory mtigators --
states that "M tigating circunstances include, but arenot limtedto
[the follow ng]: "(Second Suppl enmental Record; see 33/4255-56).

26 The evidence supporting the "inpaired capacity" statutory
m tigator, whichwas found by the trial court, was not i ntroduced unti |
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The prosecutor -- argui ng that specificinstructions on nonstatutory
mtigators should not be given -- then repeatedly hanmered hone t he
very point that defense counsel had been nmaking all al ong:

: [T]he State's concern is that the
defense obviously in their argunent want -- and
thisisexactly howit's goingto be perceived by
the jurors. They want the court leqgitimzing
their argunent, and that is where our problem
ari ses.

| mean, we're not saying that they can't argue
that. They'reentitled, and|' msure they wll.
But to add legitimacy to that after the jurors
are told argunents of attorneys are not evi dence
and then we give instructions to legitimte one
party's argunent is unfair to ny case, Your
Honor .

They chose for sone reason, obvious or maybe
not so obvi ous, not to go the route of statutory
mtigators. Judge, | think it's -- you know,
sone of the stuff that are listed in the 16
factors they can argue. But for the court to
step in and give legitimacy to the fact the
def endant was bornto ateenage unnmarri ed not her
and so forth, | don't want to-- | don't want to
dwel | on that issue.

| don't think the court should step in an
legitimze their argunent. They can -- they're
not by the fact that the court is not giving an
i nstruction does not constrain or re[s]train or
hanper the defense from arguing all of these
factors if they wish to.

(33/4259-61)
Def ense counsel pointed out that:

the State's argunent that this woul d add
legitimacy to the mtigating factors speaks
exactly to the problem It suggests that the
mtigating factors areillegitimate, that they
are sonehow di fferent in and kind or nature or

t he Spencer hearing.
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wei ght fromstatutory mtigators and that they do
not have | egitinacy.

They are very legitimate mtigating factors.
The only thing that wuld be in quotes
illegitimate is that they are not listedin the
statute. That's the only difference. They're
listedinplenty of cases, all different ways and
di fferent | anguage. But, you know, that's not --
they are legitimte mtigating factors.

(33/4261).

The j udge suggested that the jury coul d deduce t hat any evi dence
t hey heard nust be mtigating, because if it were not mtigating he
woul d have excluded it (33/4262). Defense counsel answered t hat t hat
was a subtl ety that the jury m ght or m ght not catch (33/4262). [ Note
that the trial judge allowed the defense to introduce considerabl e
evi dence of appellant's history of drug abuse, and then erroneously
found this not to be mtigating].

The trial judge denied the defense's request for specific
instructions on nonstatutory mtigating circunstances, saying, "I think
it'"s[A], acoment onthe offense [ evidence?], and [B], it di m ni shes
t he depth of the mtigating argunment by |isting sone of theni (34/4452-
53). The defense on several occasions renewed its request for the
instructions and its objection to the court's refusal to give them
(34/ 4469, 4504- 07, 4509; 35/4575). The court gave the jury only the
"catchall" instruction (35/4580). The jury recommended the death
penalty by a vote of 8-4 (9/1625; 35/4586-87).

| n her sent enci ng nenorandumto the court, defense counsel wote:

The mtigating circunstances presentedtothe
jury were and are legion, but the jury which

consi dered t hemhad no neasure by whi ch to judge
t hem other than the argunent of counsel (which
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argunent, as the court had plainly instructedthe
jury, was to be considered as neither evidence
nor the law). As a result, the jury was |left
wi t hout any direction what soever fromthe court
to answer their obvious questions: are these
t hings the | awyers are tal ki ng about "m tigating
factors"? do these mtigating factors really
matter? isthisreally the kind of thingthat's
considered mtigating? what does it nean, "to
mtigate"? Wthout having these and untold
nunbers of other questions answered, the jury
could not nmeaningfully assign weight to the
unrebutted mtigationthey heard, andthejury's
recomendati on was thereby rendered unreliable.
(10/1780-81)

The trial court's rationalefor refusingthe requestedinstruction
was flawed. Instructingthe jury onnonstatutory mtigatorsis no nore
a comment on the evidence than instructing themon aggravators, or
statutory mtigators. Ineachinstance, thejuryisnnot toldtofind
t he aggravating or mtigating factor, nor isit toldthat the evidence
supports the factor. Theinstructionsinplytellsthejury that under
thelaw, the particular factor is an aggravating circunstance or i s a
mtigatingcircunstance. The jury thenappliesits findings of fact to
t he | awwhi ch was gi ven t hemby t he judge. These are the traditional,
non-overl apping roles of judge and jury. The jurors should not be
deciding the | egal question of whether a given factor is or is not
mtigating.

The judge's second rational e is equally unsound. The requested
instructiondoes not [imt or "dimnish" the nonstatutory mtigation;

tothe contrary, it bringsit upto equal status with the aggravating

factors, thereby "levellingthe playingfield." C. DIllbeckv. State,

643 So. 2d 1027, 1030 (Fla. 1994) ("No truly objective tribunal can
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conpel one sideinalegal bout to abi de by the Marqui s of Queensbury's
rules, while the other fights ungloved"). It isthe failure to give
clear and specific instructions on the nonstatutory mtigators, as
contrasted with the well-delineated aggravators, which unfairly
di mnishes the inpact of the mtigating evidence. See State V.
Johnson, 257 S.E. 2d 597, 616-17 (N.C. 1979). The instruction
request ed by t he def ense was sim | ar to the one approved by t his Court

inFoster v. State, 614 So. 2d 455, 461-62 (Fla. 1992), andit clearly

informed thejury that thelist of sixteen nonstatutory mtigators was
neither limting nor exclusive. Regardless of whether the sourceis
the legislature (aggravating factors), the Ei ghth Amendnent
(nonstatutory mtigating factors), or both (statutory mtigating
factors), thereis noprincipledbasisfor treatingthemdifferentlyin
the instructions.

As t he prosecut or candi dl y acknow edged, the state's concernin
this case was that the requested instruction would "legitimze" the
def ense' s evi dence and argunent concerning nonstatutory mtigation
(33/4260-61). That is exactlyright. The state got instructions from
the court to "legitimze" its evidence and argunent as to the

aggr avating factors, and t he def ense shoul d have received noless. In

i ght of the cl oseness of thejury's penalty vote (8-4); the fact that
all of the extensive mtigating evidence presented to the jury was
nonstatutory; and the fact that the jury could easily have nmade t he

sane error as the judge did, and rejected one or nore legitinate
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mtigating factors as "not mtigating",?” the refusal to give the
instruction was harnful error. |If this Court agrees, appellant is

entitledto the benefit of the decision|[see Wiandv. State, 732 So.

2d 1044, 1058 (Fla. 1999): State v. Gray, 654 So. 2d 552, 554 (Fla.

1995)], and hi s deat h sentence nust be reversed for a newpenalty tri al

bef ore another jury.

2l The trial judge m stakenly concluded t hat appellant's history
of drug abuse was not mtigating. The jury could have nade t he sane
m stake, and it coul d al so have rejected as "not mtigating" one, or
several, or many of the other factors argued by defense counsel.
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CONCLUSI ON

Based on the foregoing argunent, reasoning, and citation of
authority, appellant respectfully requests this Court to grant the
followng relief:

Reverse hi s convictions and deat h sentence and remand for a new
trial [Issues | and I1].

Rever se t he deat h sentence and renmand for i npositi on of a sentence
of life inprisonnment wi thout possibility of parole [Issue IlI].

Reverse the death sentence and remand for a new penalty tri al
[l ssue V].

Rever se t he deat h sent ence and renmand for resentencing [Issue |V].

CERTI FI CATE OF SERVI CE

| certify that a copy has been nmail ed to Robert Butterworth, Suite
700, 2002 N. Lois Ave., Tampa, FL 33607, (813) 873-4739, onthis _
day of Septenber, 2001.

Respectful ly submtted,

JAMES MARI ON MOORMAN STEVEN L. BOLOTI N

Publ i ¢ Def ender Assi stant Public Def ender
Tenth Judicial Circuit Fl ori da Bar Nunmber (236365
(863) 534-4200 P. O Box 9000 - Drawer PD

Bartow, FL 33831
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