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| NTRODUCTI ON

Amicus curiae the Florida Home Builders Association
(“FHBA") is a not for profit corporation and statew de
i ndustry associ ation representing approxi mately 16, 000 nenbers,
substantially all of whom are engaged in business operations
related to the construction industry in Florida. FHBA
recogni zes that the issue raised in this appeal concerning the
appropriate standard of review of snall-scale conprehensive
plan anmendnments is an issue of statewi de significance.
Substantially all of FHBA's nenbers, by virtue of owning
property, residing, or owning or operating a business within
the boundaries of a local governnent, are affected by the
conprehensi ve plan decisions of |ocal governnents. Many FHBA
nmenbers al so make applications to |ocal governnents for snall-
scal e plan anendnents. Thus, FHBA is interested in the Court’s
di sposition of this case.

This Court granted FHBA's Mdtion for Leave to File Brief
as Amicus Curiae on July 21, 1999. FHBA s amicus curiae brief
is submtted in support of Petitioners Coastal Devel opnent of

North Florida, Inc., and Meadows Incorporated (“Petitioners”).



STATEMENT OF THE CASE AND THE FACTS
FHBA adopts Petitioners’ Statement of the Case and the

Fact s.



SUMVARY OF THE ARGUVENT

The framework for answering the certified question posed
in this case is provided by the two nost significant |and-use
opinions issued by this Court in the 1990s: Board of County
Conmi ssioners v. Snyder, 627 So. 2d 469 (Fla. 1993) and Martin
County v. Yusem 690 So. 2d 1288 (Fla. 1997). Snyder invol ved
site-specific rezonings, and Yusem i nvol ved amendnents to | ocal
gover nnent conprehensive plans. Snyder held that site-specific
rezonings involve policy application rather than policy
formul ation; thus, decisions regarding such rezonings are
guasi -judicial and shoul d be subject to strict scrutiny. Yusem
held that conprehensive plan anendnents i nvol ve policy
formul ation rather than policy application and are, therefore,
legislative in nature and subject to the fairly debatable
standard of review Smal | -scale plan anendnents were
specifically exenpted fromthe Court’s decision in Yusem

Deci sions involving smal |l -scal e devel opnent anendnents are
nore |ike site-specific rezonings than |ike other conprehensive
pl an anendnents. Smal | -scal e plan anendnents nust involve 10

acres of land or less; they involve only a change to the future



land use map, not to the textual goals, objectives, and
policies; and they are not subject to the integrated review
processes by multiple layers of governnment that characterize
ot her conprehensive plan anendnents. Deci si ons about small -
scale plan anendnents involve the application of policy, not
its formul ation.

A bright-line rule by this Court that small-scale plan
anendnents are quasi-judicial in nature and subject to strict
scrutiny would resol ve confusion anong the |ower courts. Such
a rule also would be consistent with this Court’s well-

under st ood hol di ngs i n Snyder and Yusem



ARGUVMENT
l. DECI SI ONS REGRADI NG SMALL- SCALE DEVELOPMENT
PLAN AMENDMENTS | NVOLVE THE APPLI CATI ON OF
PREVI QUSLY FORMULATED LOCAL  GOVERNVENT
POLICY; THUS, THEY ARE QUASI-JUDH CIAL IN
NATURE AND SUBJECT TO STRI CT SCRUTI NY.

The First District Court of Appeal in the case under
review certified to this Court a question of great public
i mport ance:

Are decisions regarding snall-scale devel opnent

anendnents  pursuant to section 163.3187(1)(c),

Florida  Statutes, | egislative in nature and,

therefore, subject to the fairly debatable standard

of review, or quasi-judicial, and subject to strict

scrutiny?

City of Jacksonville Beach v. Coastal Developnent of North
Florida, Inc., 730 So. 2d 792, 794 (Fla. 1st DCA 1999).
Answering the certified question requires analysis of the
principles outlined in the nost significant decisions involving
| and-use | aw i ssued by this Court in the 1990s: Martin County
v. Yusem 690 So. 2d 1288 (Fla. 1997), and Board of County
Conmi ssioners v. Snyder, 627 So. 2d 469 (Fla. 1993).

A. Yusem and Snyder provide the framework for answering the
certified question.



Yusem i nvol ved anendnent s to | ocal gover nient
conprehensive land use plans adopted pursuant to part 11 of
chapt er 163, Florida  Statutes, t he Local Gover nnent
Conprehensive Planning and Land Devel opnment Regulation Act
(“Act”).! Snyder involved devel opnent orders issued under the
Act granting or denying rezonings. The ultimate issue for this
Court to consider is whether small-scale conprehensive plan
amendnments are nore like site-specific rezonings at issue in
Snyder or nore |like conprehensive plan anendnents at issue in
Yusem

Snyder explored the distinction between |egislative

actions by | ocal governnents and those that are quasi-

j udicial . “CGenerally speaking, legislative action results in

! Smal | -scal e pl an amendnent s were specifically

exenpted fromthis Court’s opinion in Yusem The Court stated:

W do note that in 1995, the |egislature anended
section 163.3187(1)(c), Florida Statutes, whi ch
provides special treatnent for conprehensive plan
anendnents directly related to proposed snall-scale
devel opnent activities. Ch. 95-396, 8§ 5, Laws of
Fl a. W do not nmake any findings concerning the
appropriate standard of review for these snall-scale
devel opnent activities.

Martin County v. Yusem 690 So. 2d 1288, 1293 n.6 (Fla. 1997).
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the formulation of a general rule of policy, whereas judicia
action results in the application of a general rule of policy,”
this Court stated. Snyder, 627 So. 2d at 474. Applying this
general criterion, the Court reasoned that conprehensive
rezonings affecting a large portion of the public are
| egislative in nature because they involve the formulation of
pol i cy. However, rezoning actions having an inpact on a
limted nunmber of people or property owners and on identifiable
parties and interests involve the application of policy, and
are quasi-judicial. 1d.

This Court in Snyder went on to explain that quasi-
judicial actions are properly reviewable by petition for
certiorari and are subject to strict scrutiny. Such actions
will be upheld only if they are supported by substantial
conpetent evidence. |d. Legislative actions, in contrast, are
filed as original actions and subject to a nmuch nore
deferential standard of review  Such actions will be sustained
so long as they are fairly debatable. Id.

Al t hough Snyder noted that rezonings nust be consistent

with a conprehensive plan, the opinion did not address whether



anendnents to the plan itself are | egislative or quasi-judicial
in nature. Fol l owi ng Snyder, lower courts used a fact-
i ntensive functional analysis to determ ne whether the adoption
of a conprehensive plan anmendnment was |egislative or quasi-
judicial in nature. Yusem 690 So. 2d at 1288. The approach
led to considerable confusion and uncertainty concerning the
appropriate procedural nmeans of challenging a decision
i nvol ving a conprehensive plan amendnent. |d. at 1295.

In Yusem this Court resolved the confusion, holding that
amendnments to conprehensive land use plans are legislative
deci sions subject to the fairly debatable standard of review
Yusem 690 So. 2d at 1289. (Quoting from the dissent of then-
Judge Pariente in the court below, this Court reasoned that
anmendnent s to conpr ehensi ve pl ans i nvol ve “policy
reformul ation” and generally require an evaluation of the
likely inpact of such anmendnents on a |ocal governnent’s
provision of |l|ocal services, capital expenditures, and its
overall plan for growmh and future devel opnent. Yusem 690 So.
2d at 1294 quoting Martin County v. Yusem 664 So. 2d 976, 981

(Fla. 4th DCA 1995) (Pariente, J., dissenting).



Underlying the Court’s decision that conprehensive plan
anendnents are legislative in nature were the detailed
procedures required under the Act for the adoption of an
amendnent . Noting that such anmendnments “are evaluated on
several levels of governnent to ensure consistency with the Act
and to provide ordered developnent,” the Court explained the
transmttal and adoption procedures that include review by the
state Departnent of Conmunity Affairs and possible referral to
the Governor and Cabinet, sitting as the Admnistration
Conmi ssion. Yusem 690 So. 2d at 1294. Noting the conplexity
of this review process, the Court stated:

The strict oversight on the several levels of

governnent to further the goals of the Act is
evi dence that when a | ocal governnent is anending its

conprehensive plan, it 1is engaging in a policy
deci si on. This is in <contrast to a rezoning
proceeding, which is only evaluated on the | ocal
| evel .
| d.
B. Smal | -scale plan amendnents are not subject to the

i nt egrated review processes that characterize adoption of
ot her conprehensi ve pl an anendnents.

Smal | -scale plan anmendnents are governed by sections

163.3187(1)(c) and (3), Florida Statutes. These small-scal e



amendnments differ in a nunber of ways from ot her anendnents to

| ocal governnent conprehensive plan. Differences include:

Smal | -scal e plan anendnents nust involve the use of 10
acres of land or less. 8 163.3187(1)(c)1l., Fla. Stat.

Smal | -scal e pl an amendnents cannot involve a text change
to the goals, policies, and objectives of the |ocal
governnent’ s conprehensive plan. Rather, a small-scale
pl an amendnent may only involve a change to the future
l and use map for a “site specific” small scal e devel opnent
activity. Id. at 8 163.3187(1)(c)1l.d. (Enphasis added).

Smal | -scale plan anmendnents are not subject to the
procedures and public-notice requirenments nornmally inposed
for conprehensive plan anendnents, so long as the | ocal
governnment conplies wth its general statutory notice
requirenents for zoning map changes. Id. at 8§
163. 3187(1)(c) 2. a.

Smal | - scal e devel opnent anmendnents require only one public
heari ng before the | ocal governing board. Small-scale plan
anendnents are not subject to the detailed transmttal and
adoption requirenents that are required of | ocal
governnents for other plan anendnents unless a |ocal
governnent elects to have the snmall-scale anendnents
subject to those requirenents. Id. at 8§ 163.3187(1)(c)3.

The state Departnent of Community Affairs does not review
or issue a notice of intent regarding snall-scale plan
amendnments. |d. at 8§ 163.3187(3)(a).

Local governnents may anmend their conprehensive plans only
twice during a calendar year. I1d. at § 163.3187(1).
However, small-scale plan anmendnents are exenpt from the
twi ce-per-year limtation. Id. at § 163.3187(1)(c).

10



The Legislature has enacted a nuch different statutory
scheme for snmall-scale plan anmendnents than for other
amendnments to a |ocal governnent conprehensive plan. As
denonstrated by the provisions outlined above, snall-scale plan
amendnments are not “eval uated on several |evels of governnment,”
a factor inportant to this Court in Yusemin determ ning that
conprehensive plan anendnents are legislative in nature.
Yusem 690 So. 2d at 1294. There is no “integrated review
process” for small-scale plan anmendnents, nor is there “strict
oversi ght on the several l|evels of governnent.” 1|d.

I nstead, decisions regarding snall-scale plan amendnents are
made by a local governing board in conformty wth the
statutory notice requirenents that apply to zoning map changes.
Smal | -scale plan anmendnents involve 10 acres or less of
property; thus, they have an inmpact on a limted nunber of
persons or property owners. Most notably, they nust relate to

site-specific developnent activity that involves only a change

to the land use map, not to the textual goals, policies, and
objectives of the plan itself. This provision concerning site-

specific devel opnment activity was added by the Legislature in

11



1995, less than two years after this Court’s opinion in Snyder,
whi ch hel d that zoning changes involving site-specific parcels
are quasi-judicial. Ch. 95-396, §8 5, at 2554, Laws of Fla. The
Legislature is presuned to be aware of this Court’s opinion in
Snyder, and | awnakers apparently attenpted to nake clear in the
statute that small-scale plan anendnents involve policy
application, not policy formulation.

In short, the enactnent of a small-scale plan anmendnent
does not involve the formulation of policy regarding a |ocal
governnment’s overall plan for growh and future devel opnent.
Rather, it involves the application of that previously
formul ated policy to a specific site where devel opnent
activity is proposed. Smal | -scal e plan anendnents are nore
like the site-specific rezonings at issue in Snyder than the
general conprehensive plan anendnents at issue in Yusem
C. A bright-line rule that small-scale plan anendnents are
guasi-judicial in nature wll resolve confusion anong | ower
courts.

Undersi gned counsel has located just three reported

deci sions addressing the appropriate standard of review for

12



decisions involving small-scale plan amendnents.? One is the
case under review, the others are Fleeman v. City of St.
Augustine Beach, 728 So. 2d 1178 (Fla. 5th DCA 1998), and
Gondin v. Gty of Lake Wales, 5 Fla. L. Wekly Supp. 727 (Fl a.
10th Cr. C. 1998). In both the case under review and in
Fl eeman, the courts held that decisions regarding snall-scale
devel opnent anendnent requests are legislative in nature;
however, both courts certified the question as one of great
public inportance. In Gondin, the court found that decisions
involving small-scale plan anendnents are quasi-judicial in
nature. That court reasoned:

| nasmuch as this change was inplenentation of stated
policy of the plan and was specific inits intent, it

2 A fourth case, Debes v. Key Wst, 690 So. 2d 700
(Fla. 3d DCA 1997), does not include any substantive analysis
of the question. Additionally, it is not clear from the
opi nion whether the future land use map change at issue in
Debes was processed as a snall-scale plan amendnent, although
that would seemlikely. The change is referred to by the court
as a “rezoning.” The court does state in a footnote that the
appropriate standard of review for the |I|ocal governnent
deci sion concerning the map anmendnment is provided by Snyder,
al t hough the court goes on to say that the standard of review
is not dispositive or even inportant to the resolution of the
case. Debes, 690 So. 2d at 701 n.4. Debes was decided shortly
after this Court’s ruling in Yusem

13



appears to this court that this small scal e anmendnent

was not the broad fornmulation of policy associated

with a legislative decision. Rat her, this snall-

scale anendnent was the application of policy
associ ated with quasi-judicial decisions.
Gondin, 5 Fla. L. Wekly Supp. at 728.

Much as confusion existed in lower courts before this
Court’s opinion in Yusem concerning the proper standard of
review for decisions involving conprehensive plan anendnents,
confusi on now exists concerning the proper standard of review
for decisions involving small-scal e plan anmendnents. A bright-
line rule announced by this Court that decisions regarding
smal | -scal e devel opnent amendnents are quasi-judicial, and thus
subject to strict scrutiny, would resolve the confusion. Such
a rule also would be consistent with Snyder and Yusem

The distinctions drawn by this Court in Yusem between nost
conprehensi ve plan anendnents and site-specific rezonings do
not apply to small-scal e plan anmendnents. As previously noted,
smal | -scal e plan anendnents are not subject to oversight by
multiple layers of governnent; nor do they involve overall

plans for growh and future devel opnent of a particular area.

Smal | -scal e plan anendnents are |like the rezonings at issue in

14



Snyder in that they involve “an inmpact on a limted nunber of
persons or property owners, on identifiable parties and
interests.” Snyder, 627 So. 2d at 474 quoting Snyder v. Board
of County Comm ssioners, 595 So. 2d 65, 78 (Fla. 5th DCA 1991).
Decisions involving snmall-scale plan amendnents involve the
application of a general rule of policy, rather than the
formul ati on of policy. Thus, they are quasi-judicial, and

shoul d be subject to strict scrutiny.
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CONCLUSI ON
For the reasons expressed, FHBA respectfully requests that
this Court quash the decision below and hold that decisions
regardi ng snal |l -scal e devel opnent amendnents are quasi -j udi ci al

and subject to strict scrutiny.
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