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INITIAL BRIEF ON THE MERI TS

Petitioners, Coastal Devel opnent of North Florida, Inc., and
Meadows | ncorporated, tinmely petitionthis Court to reversethe decision
by the First D strict Court of Appeal for the State of Fl orida, rendered
on March 30, 1999, rehearing denied on May 6, 1999.

| nt roductory Statenent

Petitioners, Coastal Devel opnent of North Florida, Inc., and
Meadows | ncorporated, will bereferredto as “Coastal” or “Petitioners”.
Respondent, The Gty of Jacksonvill e Beach, Florida, will be refereed
to as “Respondent” or “the Gty”. The docunents citedinthe appendi ces
toPetitioners’ Initial Brief onthe Meritswill bereferredto as P.,
tabletter, and, if applicabl e, by page nunber. For exanpl e, page 3 of
t he docunent at Tab A, Vol une | of the Appendi x woul d be cited as (P.
Vol. |, Tab A, p.3).

Jurisdiction

On March 30, 1999, the First District Court of Appeal (the “First
District”), inreversing the Grcuit Court’s decisionin favor of
Petitioners, certifiedthefollowingissuetothis Court as bei ng one
of great public inportance:

ARE DECl S| ONS REGARDI NG SMAL L- SCALE DEVELOPVENT
AVENDVENTS PURSUANT TO SECTI ON 163. 3187( 1) (¢),



FLORI DA STATUTES, LEGQ SLATI VE | N NATURE AND,
THEREFORE, SUBJECT TO THE FAI RLY DEBATABLE
STANDARD CF REM EW CR QUASI - JUDI A AL, AND SUBJECT
TO STRI CT SCRUTI NY?

As such, this Court has discretionary jurisdictionpursuant to Article

V, Section 3(b)(4), Forida Constitution, and Rul e 9.030(a)(2) (A (v),

Fl orida Rul es of Appellate Procedure.?

1Petitioners believe the standard of reviewof a small-scal e
amendnment to t he Conprehensive Plan to be an i ssue of great public
i mportance. There are three naj or types of | and use deci si ons whi ch can
be made. This Court has al ready nmade a deci si on on two of these types
of decisions; towt: rezonings (Snyder) and | ar ge- scal e anendnent s
(Yusen). Thethirdtype of decision, asnall-scal e amendnent, isthe
subj ect of this appeal. Notably, the Fifth D strict, inFleemanv. Gty
of St. Auqustine Beach, 728 So. 2d 1178 (Fla. 5'" DCA 1998), al so
certifiedthisissueto be one of great publicinportance. Fleeman,
despiterequesting certification, didnot fileaNotice O™ Appeal with
this Court.

Petitioners additionally seek di scretionary revi ewunder Rul e
9.030(a)(2) (A (iv), Florida Rul es of Appel | ate Procedure, as the First
Dstrict’s Oder directlyconflictswiththeThirdD strict’s Oder in
Debes v. City of Key West, 690 So. 2d 700 (Fl a. 3d DCA 1997) | n Debes,
the Third District held that the proper standard of reviewfor the
deni al of a smal |l -scal e anendnent i s the conpetent, substantial evi dence
standard set forth in Snyder. 1d. at 701.

Furt her, when this GCourt accepts a case for consi derati on pur suant
to Article V, Section 3(b)(4), Florida Constitution, and Rule
9.030(a)(2)(A)(v), Florida Rul es of Appel | ate Procedure, revi ewis not
l[limtedtothe questioncertifiedby the D strict Court of Appeal. See
Trushinv. State, 425 So. 2d 1126 (Fla. 1983); Bell v. State, 394 So.
2d 979 (Fl a. 1981). As such, Petitioners are requestingthat this Court
reviewthe other critical i ssues which are presented herei n, and whi ch
were at issue in the appeal to the First District.
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Questions Presented

B. IS ALOCAL GOVERNVENT DECI S| ON CONCERNI NG A SMALL- SCALE
AVENDVENT A QUASI - JUDI CI AL ACTI ON WHI CH |'S SUBJECT TO
JUDI O AL “ STRI CT SCRUTI NY”, PURSUANT TO FLOR DA CASE LAWAND
SECTI ON 163. 3187(1) (¢), FLORI DA STATUTES?

C. WAS RESPONDENT" S DENI AL OF PETI TI ONERS' APPLI CATI ON AND
FAI LURE TO APPROVE THE CRDI NANCE ENACTI NG THE APPLI CATI ON FCR
A SVALL- SCALE AVENDMVENT BASED ON COVPETENT SUBSTANTI AL
EVI DENCE?

C. WAS RESPONDENT" S DENI AL OF PETI TI ONERS' APPLI CATI ON AND
FAI LURE TO APPROVE THE CRDI NANCE ENACTI NG THE APPLI CATI ON FCR
THE SMALL- SCALE AMENDMENT “FAI RLY DEBATABLE” ?

D. DI DTHE FI RST DI STRI CT ERR | N REVERSI NG THE Cl RCUI T COURT
BECAUSE UNDER FLORI DA RULE OF APPELLATE PROCEDURE
9.030(b) (2) (B), 1 TS REVI EWWAS LI M TED TO DETERM Nl NG WETHER
THE O ROU T OOURT AFFCRDED PROCEDURAL DUE PROCESS AND WHETHER
THE Cl RCUI T COURT FAI LED TO FOLLOWA CLEARLY ESTABLI SHED
PRI NCI PLE OF LAWWH CH RESULTS | N A M SCARRI AGE OF JUSTI CE?

Statenent of the Case and Facts

Petitioners filed an application (the “Application”) for asnall -
scal e anendnent to the 2010 Conprehensive Plan for the Cty of
Jacksonvi | | e Beach (t he “ Conprehensi ve Pl an”) wi th t he Respondent for
Petitioners’ property located on the southeast corner of the
i ntersectionof South Third Street (al so known as ALA) and St. Augusti ne
Boul evard. (P. Vol. |, Tab A). The subject site is currently

designated Residential, singlefamly: RS-1, and Petitioners were
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seeki ng a change t o Commerci al Professional Ofice Zoningfor £+ 1.7
acres of Petitioners’ +2.8 acre parcel. The Petitionerswouldliketo
bui | d prof essional offices onthe subject site. Critically, thesite
is currently undevel oped and not in use.Moreover, there is
signi ficant dense, conmercial zoni ng whichineffect surrounds the
subj ect siteincluding: land that is zoned and used as a Comrer ci al
Professional Ofice which is |located across Third Street from
Petitioner’s Property onthe west side of South Third Street directly
across the street fromthe subj ect site and ext endi ng sout h t owar ds
But | er Boul evard; and | and to t he i mredi at e nort h and nort hwest of the
siteonthe sane side of Third Street as the subject sitethat is used
for higher intensity coomerci al uses than Petitioners propose, includi ng
two gas stations and a shoppi ng center. Thelandtothe northeast of
t he subject siteisnmulti-famlyresidential. Theonlylandthat is
residential whichis|ocated adjacent tothe subject siteisthat | and
tothe east of the subject siteon Mdrid Street, asignificant portion
of whichis owned by Petitioners, andthat landto the souththat is
| ocated on the east side of Third Street.

The Aty of Jacksonvill e Beach, Land Devel opnent Code (the “Code”)

provi des that an applicant nmust prove that at | east one of the six



enuner at ed factors exi sts before an application for an amendnent tot he
Conpr ehensive Planis granted. See Code Sec. 34-177; (P. Vol. |, Tab
). In the Application and at the hearing conducted bel ow, the
Petitioners establishedfiveof thesixfactors enuneratedinthe Code
includingthat: (1) there were changed projections inthe Conprehensive
Pl an; (2) there were changed assunptions i nthe Conprehensi ve Pl an; (3)
there were new issues that had arisen since adoption of the
Conpr ehensi ve Pl an; (4) there was a need for additional detail or
conpr ehensi veness i n t he Conpr ehensi ve P an; and (5) there were updat es
t hat needed t o be nade to t he data used for t he Conprehensi ve Pl an. ?
Al t hough the Petitioners’ Application established five of the six

factors set forthinthe Code (and was thus nore than sufficient to

support a smnal | -scal e amendnent t o t he Conpr ehensi ve Pl an) t he Pl anni ng
and Devel opnent Departnent’s Staff Report (the “Staff Report”)
recommended deni al of the Application. (P. Vol. I, Tab K).
Petitioners’ Applicationwas heard by t he Pl anni ng Conm ssi on f or
the Gty of Jacksonville Beach. (P. Vol. Il, TabP). At this hearing,

Petitioners presented expert testinmony and exhibits to establishfive

2 The only elenment not established, data errors, was not
applicable to the Application.



of thesix factors set forthinthe Code sufficient for grantingthe
Application. The only oppositiontothe Application, other thanthe
Staf f Report recommendati on, was t hat present ed by non- expert nenbers
of the public who (conprised nostly of adjoining residential |and
owner s) voi ced their general oppositionto any devel opnment inthe area
and their specific oppositiontothe Application. (P. Vol. |1, Tab P).
Despite this | ack of expert testinony opposing the Application and
despite the | ack of any credi bl e opposi tion, the Pl anni ng Comm ssi on
votedto deny the Applicationinathreetotw vote. (P. Vol. Il, Tab
P, pp.66-67).

Petitioners properly andtinely objectedtothis denial bythe
Pl anni ng Conm ssi on, pronpting a heari ng before the Respondent’s Gty
Council. (P. Vol. Il, Tab Q. At the hearing, Petitioners again
present ed expert testinony alongwi th certain exhibitsinsupport of
their Application. (P. Vol. II, Tab Q.

Davi d Van Horn, a Certified Pl anner who had participatedinthe
prepar ati on of t he Respondent’s Conprehensi ve Pl an, testified on behal f
of the Petitioners. (P. Vol. Il, Tab Q pp.15-16). M. Van Horn
testifiedw thout rebuttal or contradictionthat the Code only requires

t hat one of the si x factors be establishedin order to obtain approval



of arequest for asmall-scal e amendnent to t he Conprehensi ve Pl an; and
that Petitioners establishedfiveof thesixfactors. (P. Vol. Il, Tab
Q pp.15-29). Specifically, M. Van Horn®testifiedthat: (1) there
wer e changed projections inthe Conprehensive Plan as aresult of the
fact that there had been changes i nthe original projections, including
popul ati on i ncreases, sincethe date that the ori gi nal Conprehensive
Pl an was prepared in 1985; (2) sincethe current growthinthe area was
not antici pated at the ti ne t he Conprehensi ve Pl an was adopt ed, there
wer e changed assunptions i nthe origi nal Conprehensive Plan; (3) there
wer e newi ssues that had ari sen after the adopti on of t he Conprehensi ve
M an, includingthe elimnationof 180, 000 square feet of avail abl e and
pl anned comerci al professional office space in a devel opnent of
regi onal inpact (“DRI”) locatedinthe Cty; (4) there was a need for
addi tional detail or conprehensiveness inthe Conprehensive Pl an due to
changes i n t he popul ati on esti mates and the el i m nati on of the office
space inthe DRI ; and (5) there were updat es t hat needed t o be made to

t he data used for the origi nal Conprehensive Plan as to popul ati on

SM. Van Horn i s a nenber of the Anerican Institute of Certified
Pl anner s and hol ds a naster’ s degree in planning. (P. Vol. Il, Tab Q
p. 15).



i ncreases and t he i ncreased need for of fice space. (P. Vol. Il, Tab Q
pp. 15- 29).

Further, M. Van Horn testified that Petitioners’ proposed
devel opnment shoul d be considered “infill”, sinceit would serve as a
transi ti on bet ween t he hi gher and equal | y i nt ensi ve commerci al uses to
t he north and west, on the one hand, and the resi dential uses tothe
east and sout h, on the other hand. (P. Vol. Il, TabQ p.19). M. Van
Horn denonstrated that Petitioners’ Application should be granted
because Petitioners nore than established five of the six factors set
forth in the Code.

Petitioners also presented expert testinony froma traffic
engi neer, Ji mRobi nson.* M. Robinsontestifiedthat there would be no
negati ve i npact ontraffic congestioninthe areawhen conparedto the
exi sting use; that the | evel of service standards enbodied in the
Conpr ehensive Planwi Il not be violated for South Third Street for the

pr oposed devel opnment ; and t hat t he proposed amendnent wi |l actual ly

4 M. Robinsonis aregistered professional engineer in four
states, including Florida. Additionally, M. Robinsonis anenber of
t he Expert Wtness Council of thelnstitute of Transportation Engi neers,
t he nati onal organi zati on that focuses ontraffic and transportation
matters, andis arecent past president of the Florida Section of the
Anerican Society of Cvil Engineers. (P. Vol. Il, Tab Q p.31).
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result in inproved traffic safety when conpared to the existing
permtted use (duetothe fewer nunber of curbcutsthat will be needed
for Petitioners’ proposed devel opnent versus t he nunber that woul d be
needed to devel op this property as residential). (P. Vol. I, Tab Q
pp. 30-39). Therefore, Petitioners establishedthat there woul d be no
negati ve i npact caused by the traffic generated by the proposed
devel opment .

Petitioners al so presentedthe expert testinony of Duncan Enni s, °
alicensedreal estate appraiser, whotestifiedthat there woul d be no
depreci ationinthe val ue of the surroundi ng residencesif Petitioners’
Appl i cati on was approved. (P. Vol. Il, TabQ pp.39-44). Infact, M.
Ennis testified that, based upon his study of areas where sim | ar
pr of essi onal of fices had been built, there woul d be an appreciationin
t he val ue of the surroundi ng resi dences if Petitioners’ Applicationwas
approved. (P. Vol. Il, Tab Q pp.42-44). Thus, the proposed
devel opnent woul d not negati vel y i npact the val ue of the surroundi ng

property. M. Ennis further testifiedthat singlefamly devel opnent

5> M. Ennisis a Menber of the Appraisal Institute (MAI) and a
Resi denti al nenber of the Appraisal Institute (RM. M. Ennis has
actively apprai sedresidential, coomercial, industrial and speci al
pur pose properties inJacksonville and Jacksonvill e Beach for 23 years.
(P. Vol. Il, Tab Q pp.39-40).
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al ong Sout h Third Street had | ong si nce becore undesi rabl e, as evi denced

by t he fact that noresidential hones facingthe heavily trafficked

Third Street have been constructedinthe Gty of Jacksonville Beachin

over thirty-seven (37) years. (P. Vol. Il, Tab Q p.42). Therefore,

the only conpetent expert testinony established that comerci al
pr of essi onal of fice use woul d be a proper use for this site and woul d
have no negative inpact on the value of the surrounding properties.
Finally, Petitioners produced Garry Abbey, a licensed civil
engi neer, who testified concerning his study of the feasibility of
devel oping residential |ots that backed onto Third Street and had access
onto Madrid Street. (P. Vol. Il, Tab Q pp.42-47). This study was
conmm ssi oned by Petitioners as aresult of suggesti ons by Respondent
t hat homes coul d be constructed wit h t heir back yards abutting Third
Street and that Petitioners’ property could thus be devel oped as
residential. Apparently, the Respondent has al |l but conceded t hat the
devel opnent of theselots as residential homes facing Third Street is
not practical. Inorder toinplenment this suggestion, Petitioners would
have had to use one of their | ots for an access road fromMadri d and
woul d have had t o have anot her access road running paral l el to Madrid

Street due tothe odd shape of the parcel. M. Abbey testifiedthat,

11



after subtractingthat portionof | and requiredfor the newroad t hat
t hese proposed residential |ots would front onto, such a proposed
devel oprrent woul d | eave t he remnai ni ng portions of thelots too small and
undesirabl e for use as residential lots. (P. Vol. |11, Tab Q pp. 42-47).
He al sotestifiedthat the Fire Marshal |l rai sed a concernthat it would
be difficult to obtainenergency access or access with any | arge trucks
(for garbage, utilities, etc.) to these proposed newlots fromthe
proposed access road. (P. Vol. Il, Tab Q p.45). Therefore, the only
conpet ent testinony, expert or otherw se, established that such a
residential devel opnent, as was suggested by Respondent, was not
f easi bl e.

A nunber of the many nmenbers of the | ay public present al so spoke.
The vari ous speakers rai sed i ssues such as the avail ability of ot her
commer ci al space, their specul ationthat increasedtraffic congestion
may be caused by Petitioners’ devel opnent, their specul ated and
unsubst anti ated fear of the reduction of their personal property val ues,
t hei r opi ni ons t hat t he Conpr ehensi ve Pl an shoul d not be nodi fi ed, and
their fear of the precedent that the devel opnent woul d set for the
remai ni ng undevel oped residential and along Third Street. (P. Vol. |1,

Tab Q pp.42-98). Al of the speakers recomended di sapproval of the

12



Application. (P. Vol. Il, Tab Q pp.42-98). However, none of these
speakers qual i fi ed as experts, and none present ed any factual basis for
their statenments. (P. Vol. |1, Tab Q pp.42-98). Absol utely no
studi es or expert testimony was i ntroduced i n oppositionto Petitioners’
evidence. Therefore, the only testinony that was presented in
oppositionto Petitioners’ applicationwas nerely opiniontestinony of
t he many nmenber s of t he public who were present at t he heari ng and who
wer e testifying based on specul ati on and enoti on wi t hout any f act ual

support or basis. Insum noexpert testinony or evi dence was present ed

by the Respondent.

Despite the | ack of expert testinony or ot her conpetent substanti al
evi dence upon whi ch t o deny t he Appli cati on, Respondent voted to deny
Petitioners’ Application. (P. Vol. Il, Tab Q pp.101-02). Petitioners
properly and tinely objectedtothis decision. (P. Vol. Il, Tab Q
pp. 101-102). Petitionersthen appeal edthis decisiontothe Fourth
Judicial Grcuit Court, inandfor Duval County, Florida (the “Grcuit
Court”). (P. Vol. |, TabE). The Grcuit Court, through aPetitionfor
Wit of Certiorari, Pursuant To Rule 9.100(f), Florida Rules O
Appel | ate Procedure O, In The Alternative, Action For Decl aratory And

I njunctive Relief, heldon June 30, 1998, that: (1) t he deci sion by a

13



| ocal government concerning snal | -scal e anendnents i s quasi-judicial in
nature, and thus, the correct standard of judicial reviewis whether
there is conpetent substantial evidence to support the | ocal
gover nment’ s deci sion; (2) sincethe standard of revi ewi s conpet ent
substanti al evidence, reviewby certiorari is proper; (3) there was no
evi dence, nuch | ess conpet ent substanti al evi dence, to support the
Gty sdecisiontodeny Petitioners’ Applicationfor the small-scale
amendnent ; and (4) evenif decisions by al ocal governnment concerni ng
smal | -scal e amendnments are l egislativeandthus entitledtoafairly
debat abl e st andard of revi ewby decl aratory and/ or i njunctiverelief,
the City failedtoshowthat its decisionwas fairly debatable. (P.
Vol. I, Tab J). As such, the Grcuit Court granted Petitioners’
Petitionfor Wit of Certiorari, quashed Respondent’ s deci si onto deny
Petitioners’ Application for a small-scale amendnent to the
Conpr ehensi ve Pl an, and ordered Respondent to grant Petitioners’
Applicationfor asnall-scal e amendnent to t he Conprehensive Plan. (P.
Vol. |, Tab J).

Respondent, on July 27, 1998, filed a Petition for a Wit of
Certiorari withthe First District. Jurisdictionwas basedon Article

V, Section4(b)(3), Florida Constitution, and Rul e 9. 030(b)(2)(B),

14



Fl ori da Rul es of Appell ate Procedure. On March 30, 1999, the First
D strict reversedthe Order of the CGrcuit Court, inpart, by hol di ng:
(1) a decision by alocal governnent concerni ng snal | -scal e anendnent s
islegislativeinnature, andthus, the correct standard of judicial
reviewis whet her the | ocal government’ s decisionis fairly debatabl e;
and (2) sincethe correct standard of judicial reviewis whether the
| ocal governnent’ s decisionis fairly debatable, reviewby certiorari
i sinproper and the correct met hod of reviewis by declaratory action
and/or injunctivereview. (P. Vol. I, TabL). As aresult of this
hol ding, the First D strict remanded t he case back tothe Grcuit Court
t o det er m ne whet her Respondent’ s deni al of the Applicationwas fairly
debatable. (P. Vol. I, Tab L). Finally, the First District
certifiedthefoll ow ngissue as one of great public inportancetothis
Court:

ARE DECI SI ONS REGARDI NG SVALL- SCALE DEVELGPMENT

AVENDVENTS PURSUANT TO SECTI ON 163. 3187( 1) (c),

FLORI DA STATUTES, LEGQ SLATI VE I N NATURE AND,

THEREFORE, SUBJECT TO THE FAI RLY DEBATABLE

STANDARD CF REM EW CR QUASI - JUDI A AL, AND SUBJECT

TO STRI CT SCRUTI NY?
(P. Vol. I, Tab L, p.8).

Sincethe Grcuit Court had al ready det erm ned t hat Respondent’s

deni al of the Applicationwas not fairly debatabl e, giventhelack of
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any conpet ent, substanti al evi dence to support Respondent’ s deci si on,
Respondent filed a Mdtion for Rehearing on April 9, 1999, and
Petitioners filedaMtionfor Rehearingon April 13, 1999. (P. Vol .
|, Tab M. These noti ons were deni ed by the First District on May 6,
1999. (P. Vol. I, Tab N).

On May 26, 1999, Petitioners tinely invokedthe discretionary
jurisdictionof this Court by serving Respondent with Petitioners’
Noticetolnvoke D scretionary Jurisdictionandfilingthe samew ththe
First District on May 27, 1999. (P. Vol. I, Tab O. Petitioners
respectful Iy request that this Court reverse the deci sion of the First

District and reinstate the Grcuit Court’s O der.

Summary of Arqunent

The issueinthis case, the proper standard for judicial revi ewof
a | ocal governnent’s decision of an application for a small-scal e
anendnent to a conprehensi ve pl an, was not resol ved by this Court in

Martin County v. Yusem 690 So. 2d 1288, 1293 n. 6 (Fla. 1997). This

Court, inYusem heldthat | arge-scal e amendnents t o a conpr ehensi ve

pl an, because of the integrated review process nmandated by the
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Legislature, arelegislativeinnature andthus are subject toafairly
debat abl e standard of review Prior to Yusem this Court heldin Board

of County Commirs v. Snyder, 627 So. 2d 469 (Fl a. 1993), that rezoni ng

deci si ons, which are considered only at thelocal | evel and are at ri sk
of bei ng based on nei ghbor hoodi smand a popul arity pol |, are quasi -
judicial and thus subject tojudicial reviewto determneif conpetent,
subst anti al evi dence supported the |l ocal government’s deci sion. Because
deci sions on snal |l -scal e anmendnents (in addition to decisions on
rezoni ngs and | arge-scal e anendnents) are a nmgj or part of | and use
planning, it issubmttedthat this Court shoul d accept jurisdiction and
resolve this issue.

Because t he Legi sl at ure creat ed a process for t he consi derati on of
a smal | - scal e amendnent whi chis akintothe process for consi deration
of an application for rezoning (i.e., review only by the |ocal
governnent), the appropriate standard for judicial reviewof asmnall -
scal e anendrent i s conpet ent, substantial evidence. Likew se, because
t he process created by the Legi sl ature for smal | -scal e anendnent s does
not require the integrated reviewby various | evel s of gover nnent
mandat ed by t he Legi sl ature for | arge-scal e anmendnent s, the proper

standard of review for snall-scal e anendnents is the conpetent,
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subst anti al evi dence standard descri bed by this Court in Snyder. This
conclusionis supported by the rationale form ng the basis of this

Court’ s opi nions in Snyder and Yusem andis further supported by the

process set up by the Legi slaturein Section 163. 3187, Fl ori da Stat utes,
for the reviewof an application for a small-scal e anendnent to a
conpr ehensi ve pl an.

In particular, this Court in Snyder found that the Florida
Legi sl at ure enact ed t he G owt h Managenent Act (the “Act”) inresponse
t o concerns that | and use deci si ons were based onthe “rank political
i nfl uence” of thelocal el ectorate who werein attendance at the | ocal
hearing. See 627 So. 2d at 472-73. Because rezoni ng deci si ons, unlike
deci si ons on | arge-scal e anendnent s, are consi dered only at t he | ocal
| evel before the local electorate, this Court held that the | ocal
gover nnent woul d have to present conpetent, substantial evidence
supportingits decisiontodeny an applicationfor rezoni ng where the
| andowner showed t he appl i cation to be consistent w ththe conprehensive
plan. 1d. at 476. Thus, the basis of the decisionin Snyder was the
character of the hearing (local hearing simlar to a judicial

proceedi ng) and the possi bility of political influence onthe decision.
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Simlarly, inYusem this Court explainedits hol di ng based on t he
character of the hearing. Specifically, this Court found that the
i ntegrat ed revi ewprocess nandat ed by the Legi sl ature for | arge-scal e
amendnent s ensures t hat the policies and goal s of the Act are fol | owed.
690 So. 2d at 1294. Mboreover, this Court found that the process for
consi deration of al arge-scal e anendnent was “in contrast to arezoning
proceedi ng, which is only evaluated on the local level.” 1d.

Simlar torezonings, and contrary to | arge-scal e anendnent s,
applications for snal |l -scal e amendnents are onl y eval uat ed on t he | ocal
| evel, and thus, such decisions are exposed to the dangers of
nei ghbor hoodi smand popul arity polls. As found by this Court i n Shyder,
the Act was enacted to address these dangers. Additionally, in
accordance with the rati onal e of Snyder and Yusem because t he Act only
mandat es a | ocal hearing for decisions on small -scal e anendnent s,
judicial reviewof such deci si ons shoul d be based on t he exi st ence of
conpet ent, substantial evidence. CQucially, if thelocal governnent
wants to create a |l egislative process for reviewof a small-scale
amendrent, then the | ocal governnent can opt intotheintegratedrevi ew
process nandat ed for | arge-scal e anmendnents. See § 163. 3187(1)(c) 3.,

Fl a. Stat.
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The First District’s decisionintheinstant case andthe Fifth

Dstrict’sdecisioninFl eenanv. Gty of St. Auqusti ne Beach, 728 So.

2d 1178 (Fl a. 5'" DCA 1998), are sinply erroneous and ar e i nconsi st ent

withtherational e of Yusemand Snyder and with t he framewor k cr eat ed

by the | egi sl ature for the consi derati on of snal | -scal e anendnent s.
Initially, the Legi sl ature had answer ed t he questi ons whichthe Fifth
District in Fleeman believed renai ned open. Specifically, the
Legi sl at ure answer ed t he questi ons, “howsmnal | nust the parcel be” and
“how many ot her peopl e nust be affected” by defining a small -scal e
amendnent as concerning |l ess thanten acres of land. |f the Legislature
finds that ten acres i npacts t oo many peopl e, thenthe Legislature wl|
amend the statute.

Mor eover, as defined by the Legi sl ature, a smal | - scal e anendnent
isanapplicationof policy. Specifically, asmnall-scal e amendnent nay

be adopted only if it does not involve atext change to the goals,

pol i ci es, and obj ecti ves of the | ocal government’s conprehensi ve pl an.
See §163.3187(1)(c)1.d., Ha. Stat. Instead, an applicant for asnall -
scal e anendnent nust showt hat, because of a change i n circunstances
fromthose consi dered when t he conpr ehensi ve pl an was adopt ed, an

addi ti onal zoning classificationis consistent with the goals and
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pol i ci es of the conprehensive pl an. Thi s constitutes an application of
fixed policyto existingcircunstances whi chwere not foreseen at the
ti me t he conpr ehensi ve pl an was adopt ed, but which are consi stent with
t he policies al ready adopt ed.

Because an application for asnall-scal e anmendnent i s consi dered
only at the local |evel and because a snall-scal e anendnent, by
definition, isonly an applicationof policy, decisions concerninga
smal | - scal e anmendnent shoul d be subj ect to a conpetent, substanti al
evi dence standard of review As such, the First District’s O der should

be reversed.
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Legal Argunent and Supporting Authority

l. A LOCAL GOVERNMVENT DECI SI ON CONCERNI NG A SVALL- SCALE
AVENDMVENT |'S A QUASI - JUDI A AL ACTI ONVWH CH I S SUBJECT
TOJUWD A AL “ STRI CT SCRUTI NY” PURSUANT TO FLCRI DA CASE
LAW AND SECTI ON 163. 3187(1)(c), FLORI DA STATUTES.

This Court, inMrtin County v. Yusem 690 So. 2d 1288 (Fl a. 1997),

not ed t hat t he appl i cabl e st andard of revi ewannounced for | arge-scal e
anmendnment s was not necessarily the applicabl e standard of revi ewf or
smal | -scal e devel opnment. Specifically, this Court stated:

We do note that in 1995, the |l egi sl ature anmended secti on
163. 3187(1)(c), Florida Statutes, which provi des speci al
treatment for conprehensive plan amendnents directly
rel ated t o proposed snal | - scal e devel opnent activities.
Ch. 95-396, 85, Laws of Fla. W do not nmake any fi ndi ngs
concerning the appropriate standard of revi ewfor these
smal | -scal e devel opnent _activities.

Yusem 690 So. 2d at 1293 n.6 (Fla. 1997) (enphasis added).
Until the “Local Governnent Conprehensi ve Pl anni ng Act” was adopt ed
in 1975, | ocal zoni ng ordi nances control |l ed | and use deci si ons. See

Board of Gounty Commirs v. Snyder, 627 So. 2d 469, 472 (Fla. 1993). In

the early years of |and use zoning, both state and federal courts
adopt ed a hi ghly deferenti al standard of judicial revi ewbecause t hese
courts consi dered zoni ng decisionsto belegislativeinnature. |d.

(citingVillage of Euclidv. Anber Realty Go., 272 U. S. 365 (1926); and

Cty of Mam Beachv. GCcean &lnland Co., 3 So. 2d 364 (Fl a. 1941)).
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However, over time, F orida appel | ate courts increasi ngly becane di vi ded
on whet her rezoni ngs were “l egi sl ative” or “quasi -j udi ci al” proceedi ngs.
Utimately, in1993this Court i n Snyder hel dthat rezoni ng deci sions
are quasi -judicial innature and, thus, subject toastrict scrutiny
standard of review by certiorari. Id.

In particular, this Court in Snyder found that the Florida
Legi sl at ure enact ed t he G owt h Managenent Act (the “Act”) inresponse
t o concerns that | and use deci si ons were based onthe “rank political
i nfl uence” of thelocal el ectorate who werein attendance at the | ocal
hearing. See 627 So. 2d at 472-73. Because rezoni ng deci si ons, unlike
deci si ons on | arge-scal e anendnent s, are consi dered only at t he | ocal
| evel before the local electorate, this Court held that the | ocal
gover nnent woul d have to present conpetent, substantial evidence
supportingits decisiontodeny an applicationfor rezoni ng where the
| andowner showed t he appl i cation to be consistent wi ththe conprehensive
plan. 1d. at 476. Thus, the basi s of the deci sionin Snyder was t he
character of the hearing (local hearing simlar to a judicial
proceedi ng) and the possi bility of political influence onthe decision.

I n 1986, the Fl ori da Legi sl at ure adopt ed Laws 1986, Ch. 86-191,

Section 10, toallowa future |l and use map recl assificationfor snall -

23



scal e, residenti al devel opnents of five (5) acres or | ess and snal | -
scal e, non-residential devel opnments of three (3) acres or | ess. See Ch.
86-191, 8§ 10, Laws of Fla. Before these small-scal e devel opnent
amendrrent s coul d be approved, they had to be submttedto the Depart nment
of Community Affairs for review. ® I d. However, in 1992, the Flori da

| egi sl ature streantinedthe Departnent of Cormunity Affairs’ mandatory

¢ The Departnment of Comunity Affairs is the lead state
governnental agency in the conprehensive planning process. The
Department’s responsibilities include:

1. Pre-adoption revi ewof | ocal conprehensive pl ans for
consi stency with the state conprehensive plan and
strategic regional policy plans;

2. Post - adopt i on “conpl i ance determ nati ons” for | ocal
conpr ehensi ve plans and plan anmendnents;
3. Adopt i on and i npl enent ati on of rul es governi ng contents

of conprehensive plans and |and devel opnent
regul ati ons, incl udi ng concurrency managemnment syst ens;
and

4. Assurance that |ocal governnments inplenment their
conpr ehensi ve plans through the adoption of |and
devel opnent regul ati ons.

See generally Ch. 163, Fla. Stat (1997). Critically, as will be
di scussedinfra, inthe context of this Court’s holdingin Yusem the
Departnent of Community Affairs does not nake post-adopti on conpli ance
determ nations for smal | -scal e anendnents to a |l ocal government’s
conpr ehensi ve pl an “unl ess the | ocal governnent el ects t o have t hem
subj ect tothoserequirenents.” See 8 163.3187(1)(c)3., Fla. Stat.

(1997) (enphasi s added). The |l egislature clearly envisionedthat | ocal

gover niment s coul d opt i n and have even snal | - scal e amendnent s t r eat ed
t he sane as | arge-scal e anendnents. Adi stinction between t he handl i ng
of the two was clearly envisioned by the |egislature.
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reviewand i ncreased the al |l owabl e “snmal | -scal e” parcel toten (10)
acres for bothresidential and non-residential uses. Ch. 92-129, § 8,
Laws of Fla. Critically, the primary notive for streanmlining the
Department of Community Affairs reviewand i ncreasi ng t he acreage si ze
in 1992 was for the express purpose of elimnatingthe unnecessary del ay
and costs i n approvi ng proj ects subject tothe Departnent of Community

Affairsreview See 1992 Florida Senate Staff Anal ysi s and Economi ¢

| npact Statenment for Bill No. CS/SB 1882; (P. Vol. |, Tab H, pp.5-8).

Finally, in 1995, |essthantwo years after this Court deci ded

Snyder, the Floridalegislatureelimnatedthe mandat ory Depart nment of
Community Affairs reviewfor small-scal e amendnments’ andinplicitly

stated t hat snal | -scal e anendnent s concern pol i cy applicati on and not

policy making by anmending the statute to read, in pertinent part:

(c) ... . [a] snall-scal e devel opnent anendnent rmay be
adopted only under the follow ng conditions:

7 Section 163.3187(1)(c)3., Florida Statutes, reads, in pertinent
part: “Snall scal e devel opnent anendnents . . . require only one public
hear i ng bef or e t he gover ni ng board, whi ch shal | be an adopti on heari ng

. and are not subject tothe requirenents of s. 163. 3184(3)-(6)
unl ess the | ocal governnent el ects to have themsubject to those
requi rements.” (Enphasis added). Critically, Sections 163. 3184(3)-(6)
contain the integrated review process mandated for |arge-scale
amendnments to the Conprehensive Pl an.
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1. The proposed anendnent invol ves a use of 10
acres or fewer and:

d. The proposed anendnent does not invol ve at ext
change to the goal s, policies, and objectives
of the | ocal governnent’s conprehensive pl an,
but only proposes a | and use change to the
futureland use map for asite-specific small
scal e devel opnent activity.

8 163.3187(1)(c), Ha. Stat.(enphasis added). Therefore, presently under
Section 163. 3187(1)(c), Florida Statutes, a snal |l -scal e amendnent cannot

be adopted unless it i s both fewer than 10 acres and does not change t he

goal s, policies and obj ectives of the |l ocal conprehensive plan. Seeid.

Rat her, the proposed snal | - scal e anendnent nmay only be adopted if it
i nvol ves fewer than 10 acres and t he request i nvol ves only a change to
the future | and use map (i.e., policy application). Seeid. Gven
these critical requirenents and di stinctions, Petitioners respectfully
submt that decisions regardi ng snal |l -scal e devel opnent amendnents are
guasi -j udi cial under the reasoning of both Snyder and Yusem

I n Snyder, this Court, agreeingwi ththelower court, announced
athree-factor test for determ ni ng whet her | ocal governnent revi ewis
| egi sl ative or quasi-judicial in nature:

[ Rl ezoni ng acti ons whi ch have an i npact on alimted nunber

of persons or property owners, onidentifiable parties and
i nterests, where the decisioniscontingent onafact or
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facts arrived at fromdi stinct alternatives presented at

a hearing, and where the decision can be functionally

vi ewed as policy application, rather than policy setting,

are in the nature of . . . quasi-judicial action.
627 So. 2d at 474 (quoti ng Snyder, 595 So. 2d at 78). As such, under
Snyder, a local governnent decision is quasi-judicial if: (1) it
invol ves asite specific decisionwhichwill havealimtedinpact on
t he surroundi ng communi ty; (2) the decisionis contingent ona fact or
facts arrived at fromdi stinct alternatives presented at a hearing; and
(3) the deci sion can be functional |y viewed as pol i cy appl i cation rat her
t han policy making.

I nthe case of a snall-scal e anendnent to t he Conpr ehensi ve Pl an,
as stated above, the Floridalegislature, | ess thantwo years after
Snyder was deci ded, anended Section 163.3187(1)(c), F orida Stat utes,
totrack t he above t hree Snyder requi renents for cl assifyi ng a deci si on
of alocal governnent as quasi-judicial. First, beforeasmall-scale
anendnent can be adopt ed, the requested change has to involve site

specific land of fewer than 10 acres (i.e., sitespecificwithlimted

inpact).® See §163.3187(1)(c)1., Fla. Stat. Second, as the Stat enent

8 |f the FloridalLegislaturefinds, inthe future, that a 10-acre
siteisnot sufficientlylimtedor isoverlylimted, thenthe Fl orida
Legi sl ature can anend the statute.
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of the Case and Facts show, the decisioninthis case was conti ngent
onafact or facts arrived at fromdi stinct alternatives presented at
a hearing. Finally, not only canthe snall-scal e amendnent deci si on be
functional Iy viewed as pol i cy applicationrather than policy naking, the
Fl oridal egislature has nandated that result. Specifically, as stated
above, a snall -scal e anendnent cannot be adopted unl ess it i s shown t hat

t he anendnent i s consi stent with the goal s, policies and obj ecti ves of

t he conpr ehensi ve pl an. See 8 163.3187(1)(c)1.d., Fla. Stat. (1995).
Once consi stency i s shown, as intheinstant case, ®thenthe decision

i's oneof pure policy application, not policy maki ng, because t he change

requestedisonlytothe futureland use map and not tothe actual text

of the conprehensive plan. |d.

9 Specifically, asis discussedinthe Statenent of the Case and
Facts, supra, Petitioners, throughthe use of several experts and ot her
evi dence, were abl e to showt hat t he request ed | and use map change was
consistent with the goals and policies of the City's | and use plan.

10 One Circuit Court explained this critical distinction as
fol |l ows:

The request ed change presented by Petitioner in his case
neets the requirenents of a small-scale devel opnent
activity. . . . It woul d appear that the requested change
in the conprehensive plan nade by the Petitioner was
consi stent with the stated policies of the conprehensive
pl an, woul d not have resulted i n a change of the text of
t he conpr ehensi ve pl an, and woul d be | i mted to change i n
the future | and use designation on the future | and use
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Further, this Court’s decisioninMrtinCounty v. Yusem 690 So.

2d 1288 (Fl a. 1997), supports the concl usi onthat deci si ons concer ni ng
t he approval of a snall-scal e anmendrent are quasi -j udi ci al, rather than
legislativeinnature. InYusem thelandowner owned 54 acres that were
part of a 900-acretract wthalanduseallownguptotwo units per
acre. ld. at 1289-90. However, the futureland use map restrictedthe
900-acretract tooneresidential unit per two acres. 1d. at 1290. As
such, Yusemrequested an anendnent to the future | and use map from
“Rural Density” to“Estate Density” inorder toobtainadensity of two
units per acre. ld. Yusemal sorequested are-zoningof his property
fromAgricultural to Residential. [d.

Initially, the Martin County Comm ssi on voted to begi nthe Chapter
163 amendnent - adopt i on process by transmtting a copy of the proposed

amendnent to t he Departnent of Community Affairs. 1d. The Departnent

maps. . . . I nas much as this change was i npl enent ati on
of stated policy of the plan and was specific inits
intent, it appearstothis court that this small-scale
anendnent was not the broad fornmulation of policy
associatedwiththeleqislative decision. Rather, this
smal | -scal e anendnent was the application of policy
associ ated with quasi-judicial decisions.

Gondinv. Gty of Lake Wales, 5 Fla. L. Wekly Supp. 727, 728 (Fl a.
10th Cir. C. 1998) (enphasis added).
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of Community Affairs reviewed t he data and recommended that Martin
Count y ei t her abandon t he anmendnent or revi se t he data and anal ysi s.
Id. Upon reconsi deration by the Marti n County GConm ssi on, the proposed
amendnent was denied. 1d. Apetitionfor certiorari wasfiledinthe
Crcuit Court, which quashed the denial, relying upon the Snyder

District Court opinionandthis Court’s decisioninGty of Mel bourne

V. Puma, 630 So. 2d 1097 (Fla. 1994).1 |d. at 1290-91. The Fourth
District Court of Appeal concl uded that Martin County’s deci si on was
subject tothe “strict scrutiny” standard of review, but di smssedthe
petition on other grounds. [d. at 1290.

Upon review, this Court held that | ocal governnent decisions
regar di ng whet her to approve an application for al arge-scal e amendnent
are legislativeinnature and, thus, subject to afairly debatable
standard of review 1d. at 1293-94. However, inreachingthis holding,

not only didthis Court expresslylimt the decisiontolarge-scale

1 1'n Puma, this Court accepted jurisdiction over a decision
i nvol ving arezoning fromal owdensity residential toa comerci al
classification. 630 So. 2d 1097. Utimately, this Court remanded Puna
totheFifthDstrict for further considerationinlight of this Court’s
then recent opinion in Snyder. [d.
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amendnent s, 2 but the underlying rational e of Yusemreveal s that a
di fferent standard of reviewis applicableto snall-scal e amendnents.

Specifically, this Court in Yusemfound that the county was
requiredto evaluate the li kely inpact such anendnent s woul d have on t he
county’ s provision of | ocal services, capital expenditures, andits
overal | planfor growth and further devel opment of the surroundi ng ar ea.

Id. at 1294 (quoting Martin GCounty v. Yusem 664 So. 2d 976, 981 (F a.

4th DCA 1995) (Pariente, J., dissenting)). In Yusem the decision
whet her to al | owt he proposed anendnent to t he | and use pl an and t hen
whet her t o adopt t he anendnent, invol ved consi derati ons wel | beyond t he
| andowner’ s 54 acres. 1d. (quoting sane). Incontrast, there were no
simlar considerationsintheinstant case. The Respondent di d not have
t o make t hi s extensive evaluationinorder to decidethisissue. The
decisionwas limtedtothe £ 1. 7 acres and woul d be no nore i nvol ved
than a typical rezoning decision.?®

Additional ly, asnall-scal e amendnment i s di stingui shablefroma
| ar ge- scal e anendrent because, as this Court recogni zed i n Yusem when

a |l arge-scal e anendrent i s bei ng consi dered, Sections 163. 3184(3)-(6),

12 See Yusem 690 So. 2d at 1293 n.6 (Fla. 1997).
13 See note 20, infra.
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Florida Statutes, requirethat after hol ding a public hearingthat the
| ocal governnent transmt the proposed anendnent to the state | and
pl anni ng agency, the appropri ate regi onal pl anni ng council, the water
managenent district, and the Departnment of Transportation. See §
163. 3184(3), Fla. Stat. Incontrast, Section 163.3187(1)(c)3., Florida
St at ut es, addressing snal | -scal e anmendrrent s t o t he Conpr ehensi ve Pl an,
specifically states that the procedural requirenents for snall-scal e
amendment s “are not subj ect tothe requirements of Sections 163. 3184(3) -
(6) unl ess the |l ocal government el ects to have t hemsubj ect to t hose
requirenents.” 8 163.3187(1)(c)3., Fla. Stat. (enphasis added).
Sections 163.3184(3)-(6), Florida Statutes, provide various and
integrated | evel s of review, tow t: intergovernnental review, regional
and county revi ewand st at e | and pl anni ng agency revi ew. Because t he
Fl ori da Legi sl at ure defined a snal | -scal e anendnent as excl udi ng pol i cy
changes, the Fl orida Legi sl ature decided that thisintegratedreview
process should not apply to snall-scale anendnents. See 8§
163.3187(1)(c)3., Fla. Stat.

This Court in Yusemrelied on Chapter 163, part II, Florida
Statues, the Local Governnent Conprehensive Planning and Land

Devel opnent Regul ation Act (the “Act”), for its hol dingthat | arge-scal e
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anendnents are legislative in nature. 690 So. 2d at 1294.
Specifically, this Court stated that the Act provi des a two-stage
process for | arge-scal e amendrent s t o a Conpr ehensi ve Plan: transmttal
and adoption. 1d. If the local governnent transmts the proposed
anendrrent to t he Departnent of Coomunity Affairs (the “Departnent”), the
Departnent, after review ng t he anmendnent, provides thelocal governnent
withits objections, recoomendations for nodifications, and t he comrent s
of any ot her regi onal agencies. 1d. (citing 8 163.3184(4), Fla. Stat.).
Then, the | ocal governnent nay: “(1) adopt t he amendnent; (2) adopt the
amendnment wi t h changes; or (3) not adopt the anendnent.” 1d. (citing
§ 163.3184(7), Fla. Stat.).

I f thelocal governnent adopts the amendnent, the Departnent again
revi ews the amendnment. 1d. (citing 8 163.3184(8), Fla. Stat.). If an
amendnment is found not to be in conpliance with the Act, the State
Conpr ehensi ve Pl an, and the Departmnent’ s mninumcriteriarule, thenthe
matter isreferredtothe Adm nistrati on Conm ssion. 1d. (citing 88
163. 3184(1) (b), (9 (b), (10)(b), Fla. Stat.). This Comm ssi on, which
i s conposed of the Governor and t he Cabi net, i s then enpoweredto |l evy
sanct i ons agai nst a |l ocal governnent, includi ng directing state agenci es

not to providethelocal governnent with fundi ng for future projects.
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Id. (citing 8 163.3184(11)(a), Fla. Stat.). In Yusem this Court
concl uded:

Thi s i ntegrated reviewprocess ensures that the policies
and goal s of the Act are foll owed. The strict oversight
onthe several | evels of governnment to further the goal s
of the Act is evidence that when a |l ocal governnent is
amendi ng i ts conprehensive plan, it is engaginginapolicy
decision. Thisisincontrast toarezoning proceeding,

which is only evaluated on the | ocal |evel.

Id. (enphasis added). Thisisthepreciserationalefor this Court’s
hol di ng i n Yusem whi ch nandat es that a di fferent standard of revi ewbe
applied to small-scal e anendnent s.

Incontrast totheintegratedreviewprocess requiredfor | arge-
scal e anendrrent s, snal | - scal e amendnent s are not requiredto be revi ened
by these various “l evel s of governnment.” Rather, the Application
proceeds i medi atel y tothe | ocal hearing. See 8 163.3187(1)(c)3., Ha.
Stat. Therefore, | ocal governnments review ng applications for snall -
scal e amendnent s are not subject tothe sane strict oversi ght by vari ous

| evel s of governnent as they are with | arge-scal e pl an anendnent s. 4

Y Intheinstant case, theGrcuit Court recogni zedthecritical
di stinction between t he conprehensi ve, i ntergovernnental revi ewof
| ar ge- scal e anendnent s and t he absence of i nt ergovernnmental reviewf or
smal | - scal e anmendnments, by stating:

Large scal e anendnents involve policy making by the
| ocal government and require several reviews at
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both the state and |ocal governnment I|evels. 8§

163.3184(3) - (10), Fla. Stat. (1995). In
contrast, small scale anendnents are only reviewed
at the |local governnent |[evel. As such, the

proceedi ngs involved in small scale anendnents are
al nost identical to those for a rezoning, and they
likewise involve policy application. See 8
163.3187 (1)(c), Fla. Stat. (1995). The Florida
Suprenme Court, in Yusem recognized that:

This integrated review process [for |arge
scale conprehensive plan anmendnents]
ensures that the policies and goals of the
Act are followed. The strict oversight on
the several | evels of governnent to
further the goals of the Act is evidence
that when a |ocal governnent is anmending
its conprehensive plan, it is engaging in
a policy decision. This is in contrast to
a rezoning proceeding which is only
eval uated on the | ocal |evel.

Yusem 690 So. 2d at 1294. In contrast to |arge
scal e conprehensive plan anendnents, small scale
conprehensive plan anendnents, |ike requests for a

rezoning, are only evaluated on the local |Ievel.
Smal | scal e conprehensive plan anmendnents, due to
the fact that they are limted review proceedi ngs,
involve policy application rather than policy
maki ng. As a result, small scale conprehensive
pl an anendnents, |ike rezonings, are quasi-judici al
proceedi ngs subject to strict scrutiny and the
conpetent, substantial evidence standard of review
See Board of GCounty Conmissioners v. Snyder, 627
So. 2d 469, 474-475 (Fla. 1993). Therefore, this
Court finds that the Respondent’s decision is
properly reviewable by certiorari and is subject to
strict scrutiny.
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The j udi ci al systemdoes not need to scrutini ze a deci si on whi ch has
been t hor oughl y revi ewed and scruti ni zed al ready, such as deci si ons nmade
regardi ng | arge-scal e anendnent s. Such t hor ough revi ewof | arge-scal e
amendrent s i s necessary because such anmendnent s af f ect pol i cy deci si ons
rangi ng beyond t he amendnent itsel f. Because t hese deci si ons af f ect
pol i cy beyond the amendnent itself, strict reviewis conducted by
various | evel s of quasi -1 egi sl ative agenci es who are account abl e t o each
ot her.

However, it is necessary to scrutinize adecisionwhichis not
prot ect ed by so many procedur al saf eguards and | evel s of | egislative
review. Especiallywhere, asintheinstant case, thelocal el ected
gover nment can deny an appl i cati on sol el y based upon t he denmands of t he

voting public without presentingits own expert testinony or evidence. 1°

(P. Vol. I, Tab J, pp.11-12).

15 Sincethelocal government can el ect tohaveits snall-scale
amendnent s subj ect to t he extensi ve and i nt egr at ed i nt er gover nnent al
revi ewpursuant to Section 163.3187(1)(c)3., Florida Statutes, it has
t he opti on of havingits decisions subject toalegislative process.
However, a |l ocal government shoul d not be abl e to bot h el ect not to have
i nt ergovernment al revi ewand t hen make ar bi trary and basel ess deci si ons

behind the transparent veil of a “legislative judgnent”. Stated
differently, alocal governnent shoul d not be able “to have its cake and
eat it too.” If thelocal governnent believes the snall-scal e anendnent

process shoul d be | egi sl ative, thenthe |l ocal government canopt into
the |l egi slativereviewprocess. Intheinstant casethe Respondent
clearly understoodit was actinginits quasi judicial capacity, andin
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It issubmttedthat the Legi sl ature understood, indrafting Section
163.3187(1)(c)3., Florida Statutes, that review of small-scale
anmendnent s was a quasi -j udi ci al process. The Respondent nmade cl ear,
with or without evidence, it will nmake whatever arbitrary decisionit
wants. This type of decision-making, affectingtherights of only afew
peopl e, should be properly scrutinized by the judicial system
Finally, there are additional strong policy reasonstorequire a
strict scrutiny standard of review for small-scal e anmendnents.
Specifically, | ocal boards that nake pl anni ng and zoni ng deci si ons are
conposed of political el ectees and/ or appoi ntees. Therefore, they nay
be swayed by t he opi ni ons of their el ectorate. As such, deci si ons may
be based solely on el ected officials respondingtotheir el ectorate.
The | egal requirenent that these deci sions be based on conpetent,
substantial evidence is the only control by which these boards are
prevent ed f rombei ng swayed by their el ectorate. In contrast, when a

| ar ge- scal e amendnent i s at i ssue, the various | evel s of governnent hel p

fact announced at t he begi nni ng of the hearingthat it was conducti ng
a“quasi-judicial” proceeding. (P. Vol. Il, TabQ P.3) Furthernore, the
hearings were held using a trial format involving each side’s
presentati on of evidence, theright tocross examne andtheright to
ar gunent .
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control the process and prevent it frombeing arbitrary and based sol el y
on a “popularity poll” or “neighborhoodisni. 16

Turningtothe Fifth D strict’sholdinginFleemanv. Gty of St.

August i ne Beach, 728 So. 2d 1178 (Fl a. 5'" DCA 1998), 17 and t he deci si on

by the First District in the instant case, these courts have
fundament al | y m sconstrued t he subst anti ve and procedural differences
bet ween | arge and smal | - scal e anmendnents. For exanpl e, the Court in
Fl eeman reasoned t hat t he publ i ¢ adopti on heari ng, hel d pursuant to
Section 163.3184(7), with all of the appendant limtations,
restrictions, and revi ewprocesses applicableto all conprehensive pl ans
isindicative of legislativeaction. Id. at 1180. It isrespectfully
submtted that the Court in Fleemanis sinplyincorrect. Quasi-judicial
deci sions are al so made i n public hearings. Site-specific rezonings

typicallyinvol ve mul tiple public hearings and, at a m ni nrum i ncl ude

¥ 1nfact, this Court in Snyder inpliedthat nei ghborhoodi sm
and popul arity are not valid reasons to deny an application for
rezoning. 627 So. 2d 469, 472-73.

"Asintheinstant case, in Fl eeman, the | andowner petitioned for
certiorari reviewof adecisionbythe Gty of St. Augusti ne, which such
deci si on deni ed t he adopti on of a proposed snal | - scal e anmendnent by t he
| andowner. 728 So. 2d at 1179. The Fifth District held that the
deci sion whether to adopt a proposed small-scale anendnent is
“l egislative”, and thus, these deci sions are only revi enabl e by seeki ng
a declaratory judgnent, and not by certiorari review. 1d. at 1180.
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afirst readi ng and second readi ng bef or e adopti on of the ordi nance or
resol ution. As such, the Fl eeman Court’ s reasoni ng t hat pl an amendnent s
require a public hearing, therefore nakingthe decision“legislative”,

is non-sequitur; andfliesinthe face of the nmandat ed treat nent of

zoning issues by certiorari review

Further, in apparent reliance on Yusem boththe First Dstrict and
t he Fl eeman Court heavily justifiedtheir holdingsthat small-scale
anendnent requests are |legislative decisions with rational es of
conveni ence and certainty. For instance, the Court i n Fl eenan st at ed:

W cannot di scern any good reason for the courts to treat

smal | - parcel anendnents differently than any other
anendnent s or adopti on of conprehensi ve | and use pl ans.

To do so would invite nore uncertainty in this still

unsettl ed area of aw. Howsnall nust the parcel be? How
many ot her people nust be affected?

| d. Li kewi se the First District stated:

I naddi ti on, we di scern fromt he | anguage used by t he court
i nthe body of the Yusemopinionaclear intent to bring
predictability to an area of thelawin which confusi on had
been preval ent, by mandati ng a uni formapproach to all

conpr ehensi ve pl an amendnent requests. The result we reach
here i s consistent with that goal ; whereas, that urged by
t he devel opers would only add to the confusion.
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(P. Vol . I, TabL, p.7). WilePetitioners agree that courts should
pronmote certainty and clarity, !t hese deci si ons create what the courts
expressed concern about; towit: the pronotion of nore uncertainty over
the proper neans to obtain approval of a small-scal e anendnent.

Critically, contrarytothe Fifth D strict’sinterpretation of
Section 163. 3187, the Fl ori da Legi sl ature has answered howsmal | a
parcel must be in order to resort to a small-scal e devel opnent
amendnment: ten acres or less. See § 163.3187(1)(c)1., Fla. Stat.
Stated differently, thelegislature has al ready det er m ned what acreage
Sizeit considerstobealimtedinpact on surroundi ng communities and

public policy.? Further, giventheclarity of Section 163.3187(1)(c),

8 However, Petitioners respectfully assert that conveni ence and
clarity shoul d only be secondary concerns to a | andowner’ s ri ght to nake
productive use of itsland. Furthernore, apolicy of conveni ence and
clarity should not trunp a |egislative judgnment that decisions
concer ni ng snal | - scal e anendnent s are an appl i cati on of policy and thus
subject to strict scrutiny.

¥ O coursethe |l egislature can change the acreage sizeif it
bel i eves that a small er or | arger parcel of | and woul d be a suffi ci ent
[imtedinpact on surroundi ng comruni ties and public policy. However,
currently thelegislature has deci ded that ten (10) acres or fewer is
sufficiently site specific, and, as such, constitutes alimted i npact
t o surroundi ng | andowners and public policy. Sinceit iswthinthe
| egislature’s authority to regulate this subject matter, it is
respectfully submtted that general principles of separation of powers
dermand t hat t he | egi sl ature not be “second guessed” by the Gty or the
judiciary.
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Florida Statutes, it i s unclear why the Courts rul ed that to hol dt hat
deci si ons concer ni ng snal | - scal e amendnent s ar e quasi - udi ci al woul d add
toany uncertainty. Specifically, it issubmttedthat such a hol di ng
coul d not be any nore clear for the courtsto followgiventhe Yusem
deci sion, and given the definitive requirenments laid out by the
| egi slature in defining what i s necessary to adopt a small-scale
amendrent pursuant to Section 163.3187(1)(c), Florida Statutes. If the
| andowner applies for alarge-scal e anendnent, the deci sionis subject
toafairly debatabl e standard of review, whereas, if the decision
concerns a snal | -scal e anendnent, the deci sionis subject tojudicial
strict scrutiny. Whereis the potential confusion? Wiy isthis any
nor e confusi ng than the i dentical standard used in rezoni ng cases?
Petitionersrespectfully submt there woul d be no confusion and that
this argunment i s not avalidbasis for ignoringthe plainlanguage of
Section 163.3187(1)(c)1.d., Florida Statutes, whichclearly states that
t he deci si on to adopt a snal | - scal e anendnent i s policy application, not

pol i cy maki ng.

Finally, and nost inportantly, it isrespectfully submttedthat
both the Court in Fleenan and the First District intheinstant case

incorrectlyreliedontherational ethat because governnental policies
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may be i nvol ved, the deci si on maki ng process i s necessarily | egislative.
See 728 So. 2d at 1180; (P. Vol. I, Tab L, p.7) Sinply because
gover nent al pol i ci es nay be i nvol ved does not autonatically trigger a
“legislative” or “quasi -1 egislative” | abel for the deci si on- nmaki ng
process | ocal governnents nust undergoto arrive at adecision. If all
that isrequiredfor adecisionto be considered|egislativeisthat the
deci si on m ght concern or affect policy, thenit is submttedthat nost,
if not all, |and use deci sions made by a | ocal governnent woul d be
consi dered | egi sl ati ve deci si ons, includingrezoning natters.? Rat her,
thecritical factors for determ ning whet her a decisionis|legislative

or quasi -judicial arethe degree of i npact tothe policies of thelocal

20 COritically, eveninarezoning alocal governnent’s policies
will be affected. Thisis necessarily true because rezoni ngs do not
occur ina“vacuuni. Rather, identical tosmnall-scal e anendnents, a
rezoning nust first be shown to be consistent with the | ocal
government’ s conprehensive plan. See Snyder, 627 So. 2d at 474.
However, the critical distinctions nade by Snyder i n det er m ni ng whet her
adecisionis quasi-judicial or legislativeinnature arethe degree of
i npact on those pol i ci es and whet her t hey are made by appl yi ng exi sting
policy toan existingset of facts or whet her the | ocal governnent i s
recreating or making new policy. [1d. Critically, small-scale
amendnent s, |i ke rezonings, have avery limtedinpact onthelocal
governnent’ s policies, and the deci sionis nmade by appl yi ng exi sting
policy toanexistingset of facts. See 8 163.3187(1)(c), Fla. Stat.
Conpare this to |l arge-scal e anmendnent s where either the size of the
property or the inconsistency of the proposed anmendnent with the
conprehensive plan is going to cause a substantial inpact to the
policies of the |ocal governnent.
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gover nment, and whet her t he deci si on i s bei ng made by usi ng al r eady
exi sting policy and conparing that policyto an existingset of facts.
As stated in Snyder:

It isthecharacter of the hearing that determ nes whet her
or not board action is |legislative or quasi-judicial.
Coral Reef Nurseries, Inc. v. Babcock Go., 410 So. 2d 648
(Fla. 3d DCA 1982) .21 General |y speaking, |l egislative
actionresultsinthe formulation of a general rul e of
policy, whereasjudicial actionresultsinthe application
of ageneral ruleof policy. [citationomtted]. In Wst
Fl agl er Anusenent Go. v. State Raci ng Gommi ssi on, 122 Fl a.
222, 225, 165 So. 64, 65 (1935), we expl ai ned:

Ajudicial or quasi-judicial act determnes therules
of lawapplicable, andtherights affected by them
inrelationto past transactions. Onthe ot her hand,
a quasi-legislative or admnistrative order
prescribes what the rule or requirenent of
adm nistratively determ ned duty shall be with
respect totransactions to be executed inthe future,
i norder that sane shall be consi dered | awful . But

2l Further, in Coral Reef Nurseries, the court stated:

The procedural due process which is afforded to the
interested parties in a hearing on an application for
rezoning . . . contains the saf eguards of due notice, a
fair opportunity to be heard i n person and t hr ough counsel ,
the right to present evidence, and the right to cross-
exam ne adverse witnesses; andit i s the existence of these
saf eguar ds whi ch makes the hearing quasi-judicial in
character and di stinguishesit fromonethat is purely
| egi sl ative.

410 So. 2d at 652-63 (conpari ng rezoni ng heari ngs t o vari ance heari ngs).
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even so, quasi-|legislative and quasi-executive
orders, after they have al ready been entered, may
have a quasi-judicial attributeif capabl e of being
arrived at and provi ded by | awt o be decl ared by t he
adm ni strative agency only after express statutory
noti ce, hearing and consi derati on of evi dence to be
adduced as a basis for the making thereof.
627 So. 2d at 474 (enphasis added).

Intheinstant case, as part of its Conprehensive Plan, the Gty
not only adopt ed goal s, policies and obj ecti ves t o gui de deci si ons on
“future” | and use questions, but concurrently inpl enentedthe very same
goal s, objectives and policies as part of the Gty’'s |and use plan. 22
I nother words, the Gty's policy formul ati on was al ready conpl et ed when
Petitioners appliedfor the use change. The i npl enentati on secti on of
the Gty slanduse plan, inconbinationwththe promul gated goal s,
obj ecti ves and pol i ci es, formthe standards that must be appliedtothe
guestion of reclassifying a specific parcel’s use under Section
163. 3187(1)(c), Florida Statutes. As stated previously, asmall-scale
amendnment i s not atext change. Rather, Section 163.3187(1)(c)1.d.

prohi bits any text change in small-scal e devel opnent amendnents.

Wt hout any text change, what actionis thelocal governnent takingin

22 See general |y Gty of Jacksonville' s Land Use Code (P. Vol . I,
Tab 1).
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deci di ng whet her to approve a snal | -scal e anendnent ? The answer i s
sel f-evident: | ocal governnent i s conparing the proposed use change to
the fixed goal s, objectives, and policiesinits conprehensive planin
deci di ng whet her to grant or deny t he snal | - scal e anendnent. | n ot her
words, it is clear that the | ocal governnent is applying policy as
Section 163. 3187(1)(c)1.d. requires rather than nmaki ng pol i cy whi ch
Section 163.3187(1)(c)1.d. prohibits.? Therefore, it is submttedthat
t he appropriate judicial standard of review for |ocal governnent
deci si ons concerning snall-scal e anendnents is whether there is
conpet ent, substantial evidence tothe support the decision. As such,
Petitionersrespectfully urgethat the First Dstrict Court of Appeal ’s
decision is erroneous and shoul d be reversed.
I RESPONDENT" S DENI AL GF PETI TI ONERS' APPLI CATI ON AND FAI LURE

TO APPROVE THE ORDI NANCE ENACTI NG THE APPLI CATI ON FOR A

SNVALL- SCALE AMENDMVENT WAS NOT BASED ON COVPETENT, SUBSTANTI AL
EVI DENCE.

22 | nsum at the tinme the conprehensive pl an was adopt ed, the
Cty believedthat the adopted goals and policies justifiedcertain
current and future | and use designations. Over time, a change in
ci rcunst ances or data (which was not anticipated by the Gty when
adopti ng the conprehensive plan) may justify additional |and use
desi gnat i ons whi ch are consi stent withthe goal s and policies originally
adopted by the Gty. These types of deci sions do not alter or change
pol i cy; rather, these decisions are based on the application of existing
policy toaset of facts and ci rcunst ances whi ch di d not exi st and was
not foreseeable at the tinme the policies were adopted.
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The Respondent has failedto establishthat its decisionwas based
on conpetent, substantial evidence.? Critically, neither the
Respondent nor the i ndivi dual s opposi ng Petitioners’ Applicationcalled

asingleexpert, testifyingwtness, or profferedany evi dence whi ch

coul d provi de anything that woul d even renptely be consi dered as
conpet ent, substantial evidence.® (P. Vol. Il, Tab Q. Respondent did

not i ssue any findi ngs of fact or make any statenents as tothe basis

24 Substantial evidence has been described in De G oot V.
Sheffield, 95 So. 2d 912, 916 (Fl a. 1957), as “such evi dence as wi | |
establ i sh asubstantial basis of fact fromwhichthe fact at i ssue can
be reasonably inferred.”

“Conpetent” is defined as:

Duly qualified; answering all requiremnents; having sufficient
capacity, ability or authority; possessingtherequisite
physi cal, nmental, natural or | egal qualifications; able;
adequate; suitable; sufficient; capable; legally fit.

See Biack's Law Dictionary 284 (6! ed. 1990).

As di scussed bel ow, and as the Grcuit Court found, the evidencerelied
upon by t he Respondent was nei t her substantial nor conpetent. As such,
the First District’s decision should be reversed.

25 Thus, as wi || be di scussedin Sectionlll. Bel ow, Respondent
cannot even neet the “fairly debatabl e” standard whichit fervently
ar gues shoul d apply. See Debes, 690 So. 2d at 701 n. 4 (stati ng t hat
when no rel evant evidence is presented, the standard of reviewis
irrel evant because the Gty s positionis not even“fairly debatable”);
see also note 26, infra (citing cases hol ding that public opinion
testinony al one does not constitute conpetent, substantial evidence.
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for itsdecision. (P. Vol. I, Tab@Q. Al though findi ngs of fact are
not, per se, required; conpetent, substantial evi dence nust be present
to support Respondent’s decision. Snyder, 627 So. 2d at 476.
Respondent, instead, reliedstrictly onthe enotional renarks nade
by sone of the public who attended the hearingin nmakingits decision.
(P. Vol. I'l, TabQ . Thistype of considerationis nerely apopularity
contest |l eading to an arbitrary deci si on wherei n significant policy
concerns are not at issue. Floridalawclearly nandates that the nere
per sonal opi ni ons of near by homeowners and resi dents do not constitute
t he conpet ent, substantial evi dence upon whi ch Respondent rmay baseits

deci sionto deny Petitioners’ Application.? See Pollardv. Pal mBeach

County, 560 So. 2d 1358, 1360 (Fl a. 4'" DCA 1990) (hol ding that the
opi ni ons of residents are not conpetent, substanti al evi dence); Conetta

v. Gty of Sarasota, 400 So. 2d 1051, 1053 (Fl a. 2d DCA 1981) (hol di ng

that the comm ssion, which based its decision primarily on the

26 Wi | e some courts have consi der ed t he opi ni on of | ay testinony,
itisonlyunder [imtedcircunstances and noreinportantly, onlyin
conjunctionwth conpetent, substantial evidence. See, e.qg., Col oni al
Apartnents, L.P. v. Gty of DeLand, 577 So. 2d 593, 596 (Fl a. 5'" DCA
1991) (hol di ng t hat opi ni ons of nei ghbors by t hensel ves are i nsuf fi ci ent
t o support a deni al of a proposed devel oprment); BM_ I nvestnmentsv. Gty
of Cassel berry, 476 So. 2d 713, 715 (Fl a. 5'" DCA 1985) (statingthat
| ayper son opi ni ons i n and of thensel ves are i nsufficient to support the
deni al ) .
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senti nents of other residents of the area, shoul d be reversed as such
deci si on anounted to nothing nore than a popularity poll of the

nei ghbor hood) ; and Gty of Apopkav. O ange County, 299 So. 2d 657, 660

(Fla. 4'" DCA 1974) (holding that opinions of residents are not
conpetent substantial evidence).

| n Apopka, the conmi ssionersreliedonthetestinony of an abutting
| andowner, the testinony of other owmners withinatw tofivemle
radi us, a petition signed by two-hundred nenbers of the rel evant
associ ation, and approxi mately thirty-five peopl ein attendance at the
heari ng who obj ected but did not testify. 299 So. 2d at 659. Since
t here was no testinony and only public opinionthe Court statedthat the
guasi -j udi ci al functions of zoni ng shoul d not be control | ed or undul y
i nfl uenced by t he opi ni ons and desi res expressed by i nt er est ed per sons
at public hearings. 1d. (citationomtted). The court went onto find
t hat t he obj ecti ons of the | arge nunber of residents is not a sound
basi s for denial of apermt. 1d. (citing Anderson, American Law of
Zoni ng Vol . 3, s. 15. 27, pp. 155-156). The Apopka Court stated that the
evi dence i n oppositionto the request for an exception consi sted nainly
of | aypersons’ opi ni ons whi ch wer e unsubst anti at ed by any conpet ent

facts. 1d. at 660. The Apopka Court therefore foundthat there was no

48



conpet ent, substantial evi dence to support the board s ruling and thus
reversed and renmanded the case. |d.

Li kewi se, inPollardv. Pal mBeach County, 560 So. 2d 1358, 1359

(Fl a. 4" DCA 1990), a speci al exceptiontothe zoningin aresidential
area was sought in order to establish an adult congregate |iving
facility. Both the County Zoni ng Departnment and t he County Pl anni ng
Comm ssi on approved t he excepti on based upon docunent ary evi dence and
expert opinion. Id. However, inthe public hearing before the county
comm ssi on, various nei ghbors expressed their opinionthat the proposed
use woul d cause traffic probl ens, |ight and noi se pol | ution, and woul d
general |y have an unfavorabl e i npact onthe area. 1d. Asaresult, the
county conmm ssi on deni ed the application. The Grcuit Court denied
certiorari review. 1d. The Fourth Di strict Court of Appeal s reversed
t he deni al, findingthat there was no conpetent, substantial evi dence
to support the comm ssion’s denial. [d. at 1360. The Di strict Court
foundthat the Grcuit Court: overl ooked the | awwhi ch states that a
speci al exceptionis permttedabsent adetermnationthat therequested
use woul d adversely affect the publicinterest; and al so overl ooked t he
| awt hat t he opi ni ons of residents are not factual evi dence and not a

sound basis for the denial of a zoning application. 1d.
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In the instant case, Petitioners presented evidence and the
testinmony of four prestigious expertsinorder tofully neet their
burdento establishthat they were entitledtothe snall-scal e anendnent
t o t he Conpr ehensi ve Pl an. 2’ See Snyder, 627 So. 2d at 476 (hol di ng t hat
once t he | andowner carries hi s/ her burden of show ng that the proposal
is consistent with the Conprehensive Plan and conplies with all
procedural requirenents of the zoni ng ordi nance, the burden shiftsto
t he governnment al board t o denonstrate that mai ntai ni ng t he exi sting
zoning classification with respect to the property acconplishes a
| egitimate public purpose). Incontrast, the only testinony that was
present ed opposi ng t he subj ect change was t he testinmony of t he resi dents
inthe area. (P. Vol. Il, Tab Q. Despite Respondent’s apparent
predetermnedintent todeny Petitioners’ application, Respondent had
absol utely no evidence of its own to present during the hearing.

Al t hough t her e was one r esi dent who cl ai med t o be an apprai ser, he di d

27 Specifically, as statedinthe Statenent of the Case and Fact s,
Petitioners admttedinto evidence a Techni cal Report prepared by David
Van Horn, (P. Vol. |, Tab D), an O fice Market Anal ysis prepared by
David Van Horn, (P. Vol. 11, Tab S), an aeri al phot ograph of the subj ect
site, (P. Vol. Il, TabT), atraffic report prepared by James Robi nson,
(P. Vol. I'l, Tab U), and an appr ai sal report prepared by Duncan Enni s
(P. Vol. 11, TabV). Thetestinony of three additional expert w tnesses
was presented, towt: M. Van Horn; M. Robinson; and M. Ennis.
Respondent presented no expert testinony.
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not state that he made any sort of market anal ysis concerning the
subj ect property. (P. Vol. I'l, Tab Q p.85-86). Rather, Respondent
cl ai ms, wi t hout any ki nd of credi bl e support intherecord, that the
Cty, through its Planning Comm ssion staff and Gty Council, all
recogni zed that the current plan was sufficient and t hus shoul d not be
anended. Thi s statenent i s nothing nore than a post-hoc rationalization
of the G ty’ s deci sion whi ch does not constitute conpetent, substanti al

evidence.?® See Burlington Truck Lines, Inc. v. U S., 371 U S. 156, 246

28 Further, it is worth noting that the Chairnman of the City
Council recognized that nore than lay testinony was needed to
substantiate the City’' s position when he stated:

if thecity council tonight votes noonthis ordinance,
we’'re probably facing a | awsuit by these individuals
against the Cty, andinorder todefendthat |awsuit it
woul d betothe Gty s advantage if thereis sone expert
testinmony fromthe opponents to this, and |’ mspeaki ng
about sonet hi ng ot her t han pri vat e opi ni on and enoti on and
t hat sort of thing, someone who can conme forward and tell
us, for instance, areal estate apprai ser of sone sort, for
t he opponents, who says that the property valuesinthe
south end will be decreased and so forth.

But wi t hout that, without sone sort of expert testinony
whi ch a j udge can vi ewas evi dence, we're goingtolosethe
awsuit, and 1’1l tell you that right now.

(P. Vol. Il, Tab Q pp.6-7).
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(1962) (hol dingthat post-hoc rationalizations are not substanti al
evi dence) .

Therefore, sincethe Gty fullyreliedupon nothingnorethanthe
opi nions of residents and canonly justify its decision through post-hoc
rationalizations, it issubmttedthat this Court shoul dreversethe
First District’s decision and reinstate the Circuit Court’s O der
because Respondent’ s deni al of Petitioners’ Applicationandthefailure
t o approve t he ordi nance enacting the Applicationfor asnall-scale
anendnent was not based on conpetent, substantial evidence.

[11. RESPONDENT" S DEN AL CF PETI TI ONERS APPLI CATI ON AND FAI LURE

TO APPROVE THE ORDI NANCE ENACTI NG THE APPLI CATI ON FOR THE

SMALL- SCALE AMENDMENT IS NOT “FAI RLY DEBATABLE.”

Moreover, even if this Court finds that the correct judicial
st andard of revi ewfor deci si ons concerni ng snal | -scal e anendnents i s
whet her the | ocal governnent’ s decisionisfairly debatable, it is clear
t hat Respondent’ s deci sionto deny Petitioners’ Applicationis not even
fairly debatable. Inadditiontothe holdingof the Grcuit Court that
Respondent’ s deni al of Petitioners’ Applicationandfailureto approve
t he or di nance enacting the Applicationfor the snall-scal e anendnent is

not supported by conpet ent, substantial evidence, the Grcuit Court’s

Order al so stated:

52



Further, evenif this Court appliedthefairly debatable
standard that i s applicabl e when | arge scal e anendnent s are
deni ed, the Respondent’s denial of the Petitioners’
Applicationwouldstill beinproper. Sincethereis no
basi s, ot her than the unsubstantial opiniontestinony of
t he menber s of the public who were present at the hearing,
for the Respondent’s denial of the Application, the
Respondent’s deni al was unreasonable. There was no
evidentiary basis for the Respondent’s decision.
Ther ef ore, based onthis Court’s reviewof therecord and
t he appl i cabl e case | aw, even under the | ess stringent
fairly debatable standard, this Court would find
Respondent’s denial of the Application was inproper.

(P. Vol. I, Tab J, pp.17-18).

I n Debes v. Gty of Key West, 690 So. 2d 700 (Fl a. 3d DCA 1997),

t he i ssue bef ore the Monroe County G rcuit Court was whether thecity
comm ssion’ s deni al of anapplicationtoanmendthe Gty of Key Wst’s
future | and use map fromnedi umdensity residential to comrerci al
general was i nproper. The city argued that t he deni al was supported by
conpetent, substantial evidence. 1d. at 701. Further, thecity argued
that to the extent the denial was not supported by conpetent,
subst anti al evi dence, the deni al was “fairly debatabl e” i naccordance

with Yusem |1d. The Third District inDebes, heldthat denyingthe

applicationsolelyonfears of increasedtraffic and a desire to pronote
af f or dabl e housi ng was not conpet ent, substantial evidence. [d. at 701-

02. Moreover, the Third District stated:
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Wil e we agree that Snyder provides the appropriate
standard of review, [citations omtted], theissueis not
determnative or even inportant i nour consideration of the
case. As we suspect is very often the case, the
application of any possible fornul ati on of the show ng
necessary either to support or to overturn a |ocal
governnent’ s deci si on of the present kind, includingthe
“fairly debat abl €” st andard deened appropriatein Mrtin
County v. Yusem[citations omtted], wouldyieldthe sane
result.

Id. at 701 n. 4.

Intheinstant case, as discussedin Sectionll., supra, the Gty
reli ed upon not hi ng nor e t han t he opi ni ons of residents and can only
justify its decisionthrough post-hoc rationalizations andnot any
expert, testifyingwtness, or offer any evidence. (P. Vol. Il, Tab
Q. Therefore, respectfully, this Court should reverse the First
District’ s decisioninaccordance wi t h Debes because the Gty’ s deni al
of Petitioners’ Application and failure to approve the ordi nance
enacting the applicationfor asnall-scal eanendnent i s not even “fairly

debat abl e”.

V. THE DI STRI CT COURT ERRED BY REVERS| NG THE Cl RCUl T COURT
BECAUSE UNDER FLORI DA RULE OF APPELLATE PROCEDURE
9.030(b) (2) (B), 1 TS REVI EWWAS LI M TED TO DETERM Nl NG WETHER
THE O ROU T OOURT AFFCRDED PROCEDURAL DUE PROCESS AND WHETHER
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THE CI RCUI T COURT FAI LED TO FOLLOWA CLEARLY ESTABLI SHED
PR NCl PLE OF LAWVWH CH RESULTS | NA M SCARRI AGE OF JUSTI CE.

I n Haines Aty Communi ty Devel opnent v. Heggs, 658 So. 2d 523 (H a.

1995), this Court di scussed and anal yzed t he certiorari standard of
reviewof aGrcuit Court’s Order under Rul e 9.030(b)(2)(B), Florida
Rul es of Appel |l ate Procedure. The underlying facts in Heggs concerned
a final judgnent of eviction entered by a county court which was
appealedtothe Grcuit Court. 1d. at 525. On appeal , the Pol k County
Grcuit Court reversedthe county court’s judgnent. Id. The Plaintiff,
Hai nes Gty Communi ty Devel opnent, t hen sought common-| awcertiorari
reviewof the Grcuit Court’s order inthe Second Di strict Court of
Appeal . 1d. The Second D strict deniedthe petitionuponthe authority

of Conbs v. State, 436 So. 2d 93 (Fla. 1983). I1d. On further appeal,

this Court heldthat a D strict Court shouldreviewacircuit court’s
decisionto see if due process was af f orded?® or whether the circuit

court’s order departed froman essential and clearly established

29 Nei ther Petitioners nor Respondent argued t hat due process was
denied by the Circuit Court. |Infact, even acursory reviewof the
records wi I | denonstrate the Respondent was af forded ful | due process.
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principleof |awso seriously that uphol di ng t he departure woul d resul t

in a mscarriage of justice.3 |d.

In so holding, this Court in Heggs cited several cases which
explainthe natureof thelimtedreview For instance, this Court
agreed with the follow ng statenent:

The required “departure fromt he essenti al requirenents of
| aw’ means sonet hi ng far beyond | egal error. It means an
inherent illegality or irregularity, an abuse of judici al
power, an act of judicial tyranny perpetrated with
di sregard of procedural requirenments, resultinginagross
m scarriage of justice.

Id. at 527 (quoting Jones v. State, 477 So. 2d 566, 569 (Fl a. 1985)

(Boyd, C. J., concurring)) (enphasis added). Likew se, this Court in
Heggs quoted the followng fromthe First District:

Fail ure t o observe t he essenti al requirenents of | awneans
failure to accord due process of law within the
contenpl ati on of the Constitution, or the comi ssion of an
error so fundanental incharacter astofatallyinfect the
judgnent and render it void.

30 This Court in Heggs further heldthat the standard of revi ew
isthe sane for review ng appealstothe Grcuit Court of county court
decisions and for reviewing appeals to the Grcuit Court of
adm ni strative proceedings. 1d. at 530. Specifically, this Court
stated: “we can see no justifiable reason for adopting different
standards for district court review in such cases.” |d.
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Id. at 527 (quoting State v. Smth, 118 So. 2d 792 (Fl a. 1st DCA 1960))
(enphasi s added). This Court in Heggs al so quoted the fol | owi ng excer pt
fromone of its earlier opinions:

Ingranting wits of common-lawcertiorari, thedistrict
courts of appeal shoul d not be as concerned with the nere
exi stence of | egal error as much as with the seri ousness
of theerror. Sinceit isinpossibletolist all possible
| egal errors serious enoughto constitute adeparture from
the essential requirenments of | aw, the district courts nust
be al | owed a | ar ge degree of discretion sothat they nmay
j udge each case individually. The district courts shoul d
exercise this discretion only when there has been a
violation of [a] clearly established principle of |aw

resulting in a miscarriage of justice.

Id. at 528 (quoting Conbs v. State, 436 So. 2d 93 (Fl a. 1983)) (enphasi s

added). Finally, this Court in Heggs statedthat the D strict Court’s
opi ni on was an “excel | ent exanpl e” of the correct application of the
limted standard of review 1d. at 531. The District Court’s opinion
stated, in part:

Thus, we are unabl e to conclude that thisis one of “those

fewextrene cases where the appel | ate court’ s decisionis
soerroneous that justicerequiresthat it be corrected.”

Hai nes Gty Community Dev. v. Heqggs, 647 So. 2d 855, 856 (Fl a. 2d DCA

1994) (quoting Conbs, 436 So. 2d at 95) (enphasis added).
In the i nstant case, evenif this Court were to hold that the

Arcuit Gourt shoul d not have appliedastrict scrutiny standard through
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certiorari review, theerror, if any, wouldnot risetothelevel of “a

violationof [a] clearly established principleof |lawwhichresultsin

amscarriage of justice.” See Conbs v. State, 436 So. 2d 93 (Fl a.

1983) .
At the tinme the CGrcuit Court made its decision, the only

applicable I egal authority was Yusem Snyder, Debes and Secti ons

163. 3184-3187, Florida Statutes. As expl ained nore fully above, all
existinglegal authority supportedthe CGrcuit Court’s decision. In
fact, the Fl eeman deci si on (whi ch was rendered after the Grcuit Court’s
decision in the instant case) expressly found that its decision
conflictedw th Debes and certifiedthe conflict. As aresult of the
fact that all then existing | egal authority supported the Circuit
Court’s decision, the Crcuit Court did not violate a clearly
est abl i shed principle of |aw.

In particular, it was proper for the Circuit Court torely on
Snyder because the type of hearing for snall-scal e anendnents is simlar
tothe type of hearing describedin Snyder for rezoni ngs. Specifically,
t he smal | -scal e anmendnment hearing (whichis simlar to a rezoning
heari ng) contai ns saf equards of due notice, afair opportunityto be

heard i n person and t hr ough counsel , the right to present evi dence and
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the right to cross-exam ne adverse w t nesses. As such, accordingto
Snyder and as acknow edged by t he Respondent at the | ocal hearingin
t hi s case, the hearing on whether to grant an applicationfor asmall -
scal e amendrent i s quasi -judicial innature subject tostrict scrutiny
upon judicial review. (P. Vol. Il, Tab Q p.3).

Mor eover, consideration of a small-scal e anendnent i s policy
appl i cation and not policy nmaki ng. Aconprehensive planis a set of
witten policies based onthen-existingdata. Basedonthe witten
policies andthe existingdata, afutureland use mapis prepared which
identifies thoseland use designations which are consistent withthe
policies set forth in the text of the plan. As recognized by
Respondent’ s Land Devel opnent Code and Secti on 163. 3187(1) (d), F orida
Statutes, a change in previously existing data or a change in
ci rcunst ances whi ch was not foreseen at the tine that the Pl an was
adopted may justify an additional |and use designation which is
consistent with the already adopted and existing policies. By
definition, asnall-scal e anendnent i s not an anendnent of the text or
policies of the Plan. As such, as recogni zed by the Fl ori da Legi sl ature
in Section 163.3187(1)(d), a small-scale anendnent is only an

appl i cation of existing policy whichcan and shoul d be consideredina
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qguasi -j udi ci al proceeding. Thus, Petitioners believethat the Grcuit
Court, inrendering its decision, properly considered and applied
rel evant | egislation.

Further, the Circuit Court’s decisionis consistent withthis
Court’srationaleinYusem Asstatedin Sectionl. above, this Court
i n Yusemr ecogni zed t hat a deci si on which i s only eval uat ed on t he | ocal
level isdifferent froma decision subject tothe strict oversight on
various | evel s of governnent.3 690 So. 2d at 1294. The Grcuit Court
correctly found that a smal | - scal e amendnent deci sionis only eval uat ed

onthelocal |level andis not subject tostrict oversight on several

31 Specifically, this Court statedasits basisfor its holdingin
Yusem

This i ntegratedrevi ewprocess ensures that the policies
and goal s of the Act are foll owed. The strict oversight on
t he several | evel s of governnent to further the goal s of
the Act is evidence that when a |ocal governnent is
amendi ng i ts Conprehensive Plan, it is engaginginapolicy
decision. Thisisincontrast toarezoning proceedi ng,
which is only evaluated at the local |evel.

Yusem 690 So. 2d at 1294 (enphasis added).
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| evel s of governnent.3? Thus, Petitioners believethat the Grcuit
Court properly appliedtherationaleof this Court set forthin Yusem

Sincethe Crcuit Court’s decisionwas inaccordwththeonly
circuit court decisionwhichexistedat that time, it shoul d be af firmed
instrict conpliancew ththelong established jurisprudence regarding
appeal s fromt hese types of actions. A though the Debes opi nionis not
anodel of clarity, it isclear after astrict reviewof the facts that
the facts i n Debes concerned a snal | -scal e amendnent and t hat the Third
District found strict scrutinyto bethe proper standard of revi ew.
Thus, the Grcuit Court’s decisionis consistent with the hol di ng of
Debes.

It isrespectfully submttedthat under the appropriate standard

of reviewissue alone, the Grcuit Court’s deci sion nust be affirned.

32.f course, alocal governnent nmay opt intothe nore integrated
reviewprocessif it desires to nake the smal | - scal e anendnent process
legislativeinnature. See 8 163.3187(1)(c)3., Fla. Stat. However, the
Respondent did not opt intothe noreintegratedrevi ewprocess, andin
fact at all times throughout hearings and presentati on of wi t nesses,
proceeded as a quasi -j udi ci al proceedi ng. Unl ess al ocal gover nnent
optsintothe noreintegratedrevi ewprocess, | and use deci sions w | |
be nade by a popul arity pol I and nei ghbor hoodi smwi t hout strict scrutiny
upon j udi ci al review Thus, unless thelocal governnent optsintothe
i ntegrated revi ewprocess, the concerns addressed i n Snyder in finding
pure | ocal government deci sions subj ect tostrict scrutiny upon judicial
review will control |and use deci sions.
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Anyt hi ng ot her than areversal of the First District’s opi nion and a
reinstatement of the Grcuit Court’s deci si on woul d essenti al | y destroy
years of appellate jurisprudence and create great uncertainty and
confusion in this area of appellate | aw

| n sum because the Grcuit Court’s deci si on was consistent with
all applicablelegal authority existingat thetineof its decision, it
was i mproper for the First District toreversethe Circuit Court’s
Oder. As aresult, the First District’s Order should be reversed.

Concl usi on

For al |l of the reasons set forth above, the proper standard f or
judicial reviewof asnall-scal e amendnent to t he Conprehensive Planis
conpetent, substanti al evi dence upon petitionfor certiorari. Because
theGrcuit Court didnot msconstrue existinglawand because the First
District erroneously found that smal | - scal e anendnent deci si ons are
subject toafairly debatabl e standard of review, the First District’s
O der should be reversed.

BARTLETT & HEEKIN, P. A

By:

T. Ceoffrey Heekin
Fl ori da Bar No. 328448
S. Hunter Malin
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