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| nt roductory Statenent

Petitioners will use the sanme references set forth in their
I ntroductory Statenment of thelnitial Brief onthe Merits. Further,
citationstoPetitioners’ Initial Brief onthe Merits and Respondent’s
Answer Brief onthe Meritswill becitedrespectivelyas|. or A and
by page nunber. For instance, if thecitationisto Respondent’s Answer
Brief on page 4, the citation will be (A 4).

Statenent of the Case and Facts

Petitionerslimt the foll owi ng St atenent of the Case and Facts to
addr essi ng sone of Respondent’ s m scharacteri zations of the case and

facts.! First, Respondent argues that its denial of the proposed snall -

11n Respondent’s Answer Brief onthe Merits, Petitioners are
consi stently | abel ed “devel oper” and “cor por at e devel oper”. The notive
for thisis self-evident: Respondent istryingtoleave anegative
inpressionwiththis Court that Petitioners are blindto and do not care
about the needs of the Gty and of the public. In actuality, the
Petitioners honestly believe that devel oping the property in a
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scal e anendnent i s proper because there is avail abl e property for
commerci al devel opnment. (A 3, 17). However, as was shown by
Petitioners’ experts? at the Pl anni ng Commi ssion and City Counci |
hearings, thereis no surplus of comrercial |and follow ngthetaking
of comercial land by the City.?3

Mor eover, contrary to Respondent’s argunent, single famly
devel opnent al ong Sout h Third Street has | ong si nce becone undesi rabl e

as evidenced by the fact that no residential hones with driveways

accessingthe heavily trafficked Third Street, withtraffic exceedi nq

commerci al manner i s the best optionfor all parties andthe public at
| ar ge.

2 Respondent repeatedly refers to Petitioners’ experts as the
“paid experts”. Thisis anattenpt toundermnethecredibility of
t hese experts by i npl yi ng that t he experts were bi ased because t hey were
paid. Not only were Petitioners’ experts conpletely credible and
accurateintheir testinony, Petitioners’ experts werethe only experts
totestify. Respondent failed to provide any experts or any ot her
evi dence whi ch coul d be consi dered “fairly debat abl e” evi dence, nmuch
| ess conpetent, substantial evidence. Mreover, evenif the Gty were
to produceits own experts, it can hardly be argued, usi ng Respondent’ s
own logic, that these Gty experts are not biased. Specifically, all
t he menbers of the pl anni ng depart nment are pai d and appoi nted, and
ultimately answerabletothe voting public. Therefore, thereis much
nore potential for the City' s experts to be bi ased or “strong-arned”
into agreeing with the “official position” of the Gty.

31t isnoteworthy that whilethe Gty argues that thereis al ready
property avai |l abl e for conmerci al devel opnent, the Aty has subsequent|y
rezoned ot her residential propertiesinthe areato comercial in order
to permt commercial devel opnent.
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35, 000 car s per day, * have been constructedinthe dty of Jacksonville

Beach in over thirty-seven (37) years. (P. Vol Il, TabQ p.42). Such

a devel opnent woul d create el even driveways onto AlA, nost |ikely
requi ri ng home owners t o back out onto AlA, creating a saf ety hazard and
ultimately an irresponsi bl e devel opnent project.

Summary of the Argunent

Respondent severely m scharacterizes significant argunents set
forthinPetitioners’ Initial Brief. Respondent incorrectly asserts
that Petitioners argue in favor of a functional analysis to | and
pl anning. Rather, Petitioners assert that the same standard (conpetent,
substantial evidence) should apply to all small-scal e anendnents.
Significantly, it i s Respondent’s proposed net hodol ogy whichw |l | ead
to decisions being arbitrarily based on the whins of the public.
Wt hout requiringlocal governnent to produce conpetent, substanti al
evi dence, the | ocal governnent’s decisions will be inconsistent.

Mor eover, Respondent i nproperly asserts that the Conprehensive F an

(the “PMan”) isastatic set of policies. The Respondent’s own | and use

‘Oritically, AlAis amjor highway on t he east coast of Florida
and is very simlar to other major highways such as U S. 90 in
Tal | ahassee. As such, it is readily apparent that residential
devel opnent al ong AlA i s not feasible.

3



code and acti ons denonstrate t hat changes to the Pl an were anti ci pat ed,
and have been nade.

Legal Argunent and Supporting Authority

l. THE RESPONDENT’ S M SCHARACTERI ZATI ON OF THE PETI TI ONERS'
ARGUMENTS AND FAI LURE TO ADDRESS THE CRI Tl CAL ARGUMENT SHOWNS
THAT THE CERTI FI ED QUESTI ON SHOULD BE ANSWERED | N THE
NEGATI VE.
| nstead of addressing many of the actual argunents nade by
Petitionersintheir Initial Brief, Respondent seeks to confusethe
i ssues by asserting that Petitioners are naking a certain argunent and
t hen attacki ng t he argunent. By addressi ng argunents not rai sed by
Petitioners, Respondent has failedto address the real | egal argunents
rai sed by Petitioners.
A Respondent fails to address the statutory di stinction
bet ween the process for adoption of a | arge-scale
amendnment and t he process for adoption of a snall -scal e
amendnent .
Al t hough Respondent quotes the critical | anguage of Section
163. 3187(1)(c), FHorida Statutes, Respondent fails to address the reason
t he Legi sl ature adopted a di fferent procedure for the adopti on of a
snal | - scal e anendnent. Under Section 163.3187(1)(c), Florida Statutes,

a smal | - scal e anendnrent cannot be adopted unless it i s both fewer than

10 acr es and does not change t he goal s, poli ci es and obj ecti ves of the




| ocal conprehensive pl an. Rat her, a proposed snal | - scal e anendnent nay
only be adopted if it involves fewer than 10 acres and t he request
i nvol ves only a change to the future |and use map (i.e., policy
application).®> Gventhesecritical requirenments and di stinctions
bet ween t he text and the | and use map, Petitioners respectful ly submt
t hat deci sions regarding small-scale anendnents concern policy

application and not policy making.

SOritically, Respondent ignores theinportant distinction between
a change only to the | and use map (as Petitioners requested) and a
change to t he polici es and obj ecti ves of the Pl an. By anal ogy, assune
t hat a governnent has awitten policy and obj ective that only fuel
ef ficient vehicles can be used as transportation. As part of the
i npl ementati on of this policy, the governnent statedin sonething akin
toaland use map, that only vehicles whichobtainthirty-fivemles-
per-gal | on can be used as transportati on. Further assunethat years
| ater, thereis a breakthroughintechnol ogy and battery-operated cars
arereadily avail ableinthe market. The newbattery-operated car does
not conformw th the technical requirement in the governnent’s
desi gnation (|l and use map) that the car obtainthirty-five mles per
gal | on. However, such a car does not change t he fuel efficiency policy
of that governnent. As such, shoul dthe decisionto allowthe use of
a battery-operated car be considered policy application or policy
maki ng? The answer is self-evident: The policyis fuel efficiency; not
t he mandat e of a particul ar type of car bei ng used as transportati on.
Ther ef ore, when t he governnent i s consi deri ng changingits designation
toallowfor the use of battery-operatedcars, it is applying policy,
not creating policy.



B. Contrary to Respondent’ s suggestion, Petitioners have

not suggested that a functional anal ysis be enpl oyed in
det erm ni ng t he proper revi ewof a deci sionto deny a
smal | - scal e anmendnent .

The Respondent incorrectly asserts that Petitioners arguedthat a
functi onal anal ysi s shoul d be enpl oyed when det er mi ni ng howto revi ew
t he | ocal government’s decision to deny a small-scal e anmendnent.
Sinply, this argunent is without nmerit and conpletely m sstates
Petitioners’ point. The Petitioners’ entire argunent is for a bright
linetest; towit: if theapplicationis for asnall-scal e anendnent,
as defined by the Fl orida Legi sl ature, then judicial reviewwoul d al ways
be by conpetent, substantial evidence.

Respondent’ s argunent that snal | - scal e anendnent s are revi ewabl e
by the fairly debatable standard would | ead to i nconsistent and
arbitrary results. Conversely, Petitioners’ approach woul d provi de
consi stent results inasnuch as t he grant or deni al of asmall-scale
amendrent woul d al ways requi re conpet ent, substantial evidence. |f the
Ctyisnot requiredtointroduce conpetent, substantial evidencein
support of its position (andthe applicationis not otherw se revi ewed

at the state and regi onal | evels free frominfluence of the el ectorate),

| andowner s woul d al ways ent er heari ngs not knowi ng whether the Gty
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woul d deny a petition w thout any evidence. Wthout requiringthe Gty
to i ntroduce conpetent, substantial evidence, deci si ons woul d be based
on howl oudly the public yelled, “if youapprove this application,

wi |l not vote for you”. By requiring conpetent, substantial evidence,
deci si ons woul d be based onthe nerits of the case and not on what is,
or is perceived to be, nore politically correct on a given day.

C. Contrary to Respondent’ s suggesti on, Petitioners argue

t hat the conpetent, substantial evi dence test shoul d be
used i n revi ewi ng deci si ons to deny an appl i cati on for
a snal | - scal e anendnent, rather than the constitutional
strict scrutiny test.

Respondent further m scharacterizes Petitioners’ argunent by
claimngthat Petitioners argue for a Constitutional strict scrutiny
test. (A 11). Wen Petitioners usethe phrase “strict scrutiny,” what
is meant by this phrase is that the review ng court nust determ ne
whet her t he | ocal gover nnent has net t he Snyder standard and pr oduced
conpet ent, substantial evi dence to support the governnent’s position.

Petitioners are not argui ng that the Constitutional “strict scrutiny”

test shoul d be enpl oyed. ©

®Petitioners fully understand t hat the test i n Snyder was not t he
Constitutional strict scrutiny test used by the courts to eval uate due
process and equal protectionissues. Rather, Petitioners are usingthe
phrase “strict scrutiny” interchangeably w th the conpetent, substanti al
evi dence test set forth in Snyder.

7



D. Petitioners did not suggest that an applicant is
entitled to a snmall -scal e anendnent regardl ess of
consi st ency.

Respondent i ncorrectly suggests that Petitioners are argui ng t hat
an applicant isentitledto asmall-scale amendnent as a matter of
right, regardl ess of whether the planis consistent with the Pl an.
Petitioners are not argui ng that once consi stency i s proven, that an
applicant isentitledto asnall-scal eanmendnent as a matter of right.
Rat her, Petitioners assert, in accordance wi th Snyder and, in the
context of the plain | anguage of Section 163.3187(1)(c), Florida
St atutes, that once an appl i cant proves that thelandinquestionis
both | ess than ten acres and t hat t he proposed use i s consistent with
t he policies of thelocal governnent, it isincunbent uponthe |l ocal
government to prove t hrough t he use of conpetent, substantial evi dence

t hat the requested changeis either i nconsistent withthe Plan, or that

t he status quo i s reasonabl e. Board of County Commirs v. Snyder, 627

So. 2d 469, 476-77 (Fla. 1993).

The underlying disputeintheinstant caseis whether Petitioners’
proposed snal | -scal e anendnent is “consistent” withthe Plan. The Gty,
t hrough t he use of a pai d and appoi nted non-expert city official’s

opi ni on, argues that the proposed changeis not “infill” devel opnment.



(A 3). Wereas, Petitioners, throughthe use of four experts (one of
whom hel ped create the Pl an), argue that the proposed snall-scal e
amendnment does constitute “infill” devel opnment and is conpletely
consistent with the Plan. (P. Vol. Il, Tabs P& Q. Gven this
di sagreenent, it is clear that a determ nati on of whet her a proposed
snal | -scal e amendnent i s consistent withthe Planis policy application.
Specifically, thisis policy application because the Gty is only
conpari ng the proposed change in the | and use map with the stated
policies of the Gty. As such, once Petitioners proved consi stency
t hrough the use of four experts (all of whom have inpeccable
credentials), it was i ncunbent uponthe Gty to produce soret hi ng ot her
t han a pai d and appointed city official’s opinionthat the proposed
changeisinconsistent wwththe Plan. Stateddifferently, theCity
shoul d have produced conpet ent, substantial evidence (i.e., data,
statistics, etc.) that the proposed amendnent i s inconsistent withthe
Plan. Critically, once alocal governnment has produced conpet ent,
substanti al evi dence of i nconsi stency (whi ch was not done i ntheinstant
case), then Section 163.3187(1)(c), Florida Statutes, i s nolonger
applicable, evenif thelandinquestionislessthantenacres. This

i s because a proposed snal | - scal e anmendnment needs t o be bot h f ewer t han



t en acres and consi stent with the policies and obj ectives of the Pl an.’
See § 163.3187(1)(c), Fla. Stat.

E. Respondent i nmproperly argues t hat t he Conprehensi ve
Plan is not subject to change.

Respondent further argues that a conprehensive planis astatic set
of policies which are not subject tochange. This argunent i s w thout
merit. First, accordingto acase Respondent reliesoninits Answer

Brief, Chapter 163 is intended “as a general guidelinefor conmunity

gromh for a 20- or 25-year period.” (A 9) (quoting Cty of

Jacksonvill e Beach v. G ubbs, 461 So. 2d 160, 162-63 (Fla. 1st DCA

1984)) (enphasis added).
Mor eover, Respondent’s own Land Use Code shows that the Pl an i s not
nmeant to be a static set of policies whichare not subject to change.

Speci fically, the Jacksonvil |l e Beach Land Use Code provi des for a pl an

" By requesting that this Court hold that a | ocal governnent
produce conpetent, substantial evidence to support its position of
i nconsi stency or that the status quo i s reasonabl e, Petitioners are not
asking that this Court place a substantial or intol erabl e burden on
| ocal governnments. Rather, Petitioners are sinplyrequestingthat,
giventhe limted checks and bal ances provi ded for i nthe context of
snal | - scal e anendrent s, the | ocal governnent be hel d accountabl e for its
decisions; towit: that thelocal governnment be requiredto produce
conpetent, substantial evidenceto support its position. Thisisto
ensure that the applicant i s not subjectedtothe political whins of the
| ocal community; but rather, that thereis areal basis for denying an
appl i cation.

10



amendnent upon a showi ng of at | east one of six enuneratedcriteria.?®
I f the Pl an was neant as a static set of policies which are not subj ect
t o change, why woul d t he Jacksonvill e Beach Land Use Code provi de
criteriaanda procedure for such achange? Finally, and contrary to
Respondent’ s argunent, if the Pl an was neant as a static set of policies
whi ch are not subj ect to change, why has the City itself amendedthe

Pl an several times since its adoption?®

F. Respondent mi sstates theinportance of this Court’s
hol ding in Yusem that |arge-scale anmendnents are

8As set forthinPetitioners’ Initial Brief, Petitioners through
t he use of several experts and ot her evi dence proved t hat t he proposed
smal | - scal e amendrrent shoul d be adopt ed by proving five of the six (the
sixthcriterianot beingapplicabletothe subject property) criteria
provi ded for in Section 34-181 of the Jacksonvill e Beach Land Use Code.
Si nce, accordingtothe Jacksonvill e Beach Land Use Code, Petitioners
needed t o showt hat only one factor was applicable, Petitioners nore
than carried their burden of proof.

® The adopt i on, armendment and refinement of the Planis not unlike
t he adopti on, anmendnent and refi nement of various | aws and pol i ci es of
this State. Throughtinme, as aresult of changed circunstances and
unf or eseen events, | aws are created, refined, anmended and r epeal ed.
Some | aws | ast for 20 years and ot hers are changed i n 20 days. It would
i ndeed be bol d t o suggest that a handful of peopl e coul d see 20 years
intothe future all events affecting the growth of acity. Things
change i n unanti ci pat ed ways. A nmanaged gr owt h pl an nust accommodat e
t hese changes. The Jacksonvil | e Beach Land Use Code provi des a neans
t o anend or refine the Conprehensive Planto refl ect unforeseen changes.

11



| egislative in nature by virtue of their reviewon
various | evels of governnent.

Fi nal | y, Respondent gl osses over aprinciplerationaleof this

Court’s decisioninMrtinGounty v. Yusem 690 So. 2d 1288 (Fl a. 1997),
whi ch supports Petitioners’ positionthat a decision whether to approve
a smal | -scal e anendnent i s a quasi -j udi ci al proceedi ng. ¥ (A 26-29).
Specifically, as set forthnorefullyinPetitioners’ Initial Brief,
this Court in Yusemdetail edthe extensivereviewprocess involvedin
| ar ge- scal e anmendnents. |n Yusem this Court concluded that the
integratedreviewprocess (as contrastedw threviewonly at the | ocal
 evel ) ensures that policies and goal s of the G owt h Managenent Act are
followed. 690 So. 2d at 1294. Thisis asignificant rationalefor this
Court’s holding in Yusem and it is submtted that this rationale
mandat es that a di fferent standard of reviewbe appliedtosnall-scale

amendnent s. 11

PRespondent al soincorrectly states that Petitioners were argui ng
t hat footnote 6 of the Yusemdeci sion clearly shows that this Court
bel i eved t hat snal | - scal e anendnent s are not | egi sl ati ve deci si ons.
(A 15-16). Petitioners’ are not arguingthat footnote 6 of the Yusem
decisionis dispositive of theissue, but rather footnote 6 shows t hat
t he standard of judicial reviewfor small-scal e amendnents i s an open
i ssue, hence this appeal.

1 Respondent | abels this rationale by the Court as “further
support” for the Yusemdeci sionrather thanarational efor the Yusem
decision. Petitionersrespectfully assert that thisis nothingnore

12



| I. THERE WAS NO FAI RLY DEBATABLE, MJCH LESS COVPETENT AND
SUBSTANTI AL, EM DENCE SUPPCRTI NG RESPONDENT” S DEN AL CF
THE PROPOSED SMALL- SCALE AMENDVENT.
As set forth nore conpletely in Petitioners’ Initial Brief,
Respondent has fail ed t o showby conpet ent, substanti al evi dence t hat
the denial of the proposed snall-scale anendnent was proper.

Oritically, neither Respondent nor the i ndivi dual s opposi ng Petitioners

called asingleexpert, testifyingwtness, or proffered any evi dence

whi ch coul d provi de anyt hi ng t hat woul d even renot el y be consi dered as
conpetent, substantial evidence.? (P. Vol. Il, Tab Q. Rather,

Respondent asserts that the staff report, the views of the public, and

than a distinctionw thout adifference. Further, Respondent argues
t hat the procedures set forthin Section 163.3187(3)(a) providethe
necessary accountability for the Gty s position. Oitically, under
this statute, Petitioners cannot usethis procedureto challenge al ocal
governnent’ s deci sion; and the state | and pl anni ng agency nay i nt er vene
but is not requiredtointervene. See 163.3187(3)(a). Unlike the
procedures provided for inreview ng al arge-scal e anendnent, thereis
no mandatory revi ewby mul ti pl e | evel s of governnent. As such, there
i s not hi ng whi ch serves as a nandat ory check on a |l ocal governnent to
make sure that the | ocal governnment is accountable for its actions.

12 Respondent cannot even neet the “fairly debatabl e’ standard
whichit fervently argues shoul d apply. See Debes, 690 So. 2d at 701
n.4 (statingthat when norel evant evi denceis presented, the standard
of reviewisirrel evant becausethe Gty s positionis not even“fairly
debat abl e”) .

13



the Plan itself are conpetent, substantial evidence.?®

Rel yi ng on publ i c opi ni on makes | and use pl anni ng a popul arity
contest | eading to arbitrary deci si ons where si gni ficant policy concerns
are not at issue. The personal opinions of nearby honeowners and
residents do not constitute conpetent, substantial evidence. See

Pol | ard v. Pal mBeach County, 560 So. 2d 1358, 1360 (Fl a. 4'" DCA 1990) .

Wth respect to the staff report, this is nerely the
unsubst anti ated opi ni on of the planning departnent. Critically,

Petitioners were not given an opportunity to cross-exam ne the

13 The authorities cited by Respondent in its Notice of
Suppl emrental Authority do not support Respondent’s argunent. In
Hi | | sbor ough County Board of County Conmirs v. Longo, 505 So. 2d 470
(Fla. 2d DCA 1987), the county, unlike t he Respondent herein, presented
its own expert testinony. Moreover, Longo, whi ch was deci ded bef ore
Snyder, was a rezoni ng case whi ch appl i ed the fairly debat abl e st andar d.
Thus, inlight of Snyder, the reasoningin Longo may not be appli cabl e
inany case. Thecourt in R verside Goup, Inc. v. Smth, 497 So. 2d
988 (Fl a. 5'" DCA 1986), did not provide sufficient detail to show
whet her t he case supports Respondent’ s position. InSmth, thel ocal
governnent agreed with the devel oper and the court found that the
presentati on of the devel oper and the | ocal governnment conbi ned
constituted conpetent, substantial evidence. |d. at 988-89 (notably,
a menber of the publicfiledthecircuit court appeal). Unfortunately,
the court did not describe the particul ar evidence of fered by each
party. Finally, in A achua County v. Eagle’s Nest Farns, Inc., 473 So.
2d 257, 260-61 (Fl a. 1%t DCA 1985), the court hel d t hat t he appli cant
di d not nmeet hisinitial burden of production. Intheinstant case,
Petitioners introduced sufficient evidence to shift the burdento
Respondent. Respondent failed to neet its burden.

14



i ndi vidual s who created the staff report, and the report is not
ot herw se substanti ated wi th any ki nd of data, statistics or other real

evi dence. ¥ Rather, this report i s nothingnorethanthe nonfactual |ay

opi ni on of certain nenbers of the appoi nted pl anni ng depart nent whi ch
is full of inherent inconsistencies with existing facts and evi dence.
Further, Respondent’s argument that the Planitself is “conpetent,
substanti al evidence” is conpletely nonsensical. Oitically, if the
Planitsel f i s conpetent, substantial evidence, this begs the question
why the City has anended t he Pl an several tinmes sinceits adoption.
Further, as a natter of conmon sense, al ocal governnent cannot rely on
t he very docurnent bei ng chal | enged as conpet ent, substanti al evi dence.
As evi denced by t he Jacksonvi | | e Beach Land Use Code, it was anti ci pat ed
t hat changes tothe Plan nay berequired. If the Planis conpetent,
subst anti al evidence, thenwhy didthe Gty providecriteriato anend

the Plan and why has the City itself anended the Plan. 1

“Respondent al so argues that the cooments by Steven Li ndorff
constitute conpetent, substantial evidence. First, Steven Lindorff was
not present at the Gty Council hearing. Further, Steven Lindorff’s
non-expert presentati on was nothing nore thanarecitation of the Staff
Qpinion. Therecordis devoidof Lindorff’s qualifications, if any.
Furt her, his “opini on” was not supported by any data or anal ysis. A
non- expert opi ni on unsupported by data and facts i s not conpetent,
substanti al evidence.

15 See note 9, supra.
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Insum the Gty has fail edto showwhy t he proposed snal | -scal e
amendnent i s inconsistent withthe policies and goal s of the Pl an, or
why the status-quo is reasonable given that there has been no
resi dential devel opnent wi th driveways accessi ng ALAinthelast 37
years. (P. Vol. |1, Tab Q p.42).

Finally, even if this Court were to decide that the “fairly
debat abl e” standard i s applicableinreview ng alocal governnent’s
decision to deny an application for a small-scale anendnent,
Respondent’s position is not even “fairly debatable”. The Third
District Court of Appeals has stated:

Wil e we agree that Snyder provides the appropriate
standard of review, [citations omtted], theissueis not
determ native or eveninportant i nour consi deration of
the case. As we suspect is very often the case, the
application of any possibleformul ati on of the show ng
necessary either to support or to overturn a |ocal
gover nnent’ s deci si on of the present ki nd, includingthe
“fairly debat abl e” standard deened appropriateinMrtin

County v. Yusem|[citations omtted], woul d vi el dthe sane
resul t.

Debes v. Gty of Key West, 690 So. 2d 700, 701 n. 4 (Fl a. 3d DCA 1997) .16

16 Respondent tries to distanceitself fromthe opini onin Debes
by referringtoit as a “spot zoni ng case” and by statingthat thereis
no i ndi cationin Debes that the case i nvol ved Section 163. 3187(1)(c),
Florida Statutes. Wiile Petitioners agreethat the opinioninDebesis
not a nodel of clarity, giventhe unequivocal hol dingin Snyder, there
was no basis or reason for the Debes court to have referred to the
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Because Respondent fail ed to produce any evi dence on whi ch a deni al
of Petitioners’ applicationcouldbe based, the First District’s holding
shoul d be reversed.

1. THE D STRI CT COURT | MPROPERLY UTI LI ZED I TS CERTI CRAR
REVI EW

Final |y, Respondent argues that the District Court properly
utilizeditscertiorari review (A 42). The substance of this argunent
isthat if acircuit court applies the incorrect law, reversal is
appropriate. (A 42-45). However, Respondent is ignoringthe clear and

unequi vocal | anguage of this Court inHaines Gty Community Devel opnent

v. Heggs, 658 So. 2d 523 (Fl a. 1995). This Court heldthat aDi strict
Court shouldreviewacircuit court’s decisionto seeif due process was

afforded or whether thecircuit court’s order departed froman essenti al

and clearly established principleof |awso seriously that uphol dingthe

deci si on i n Yusemi n di scussi ng t he appl i cabl e standard of reviewif
this was a zoni ng case. Furthernore, identical tothe factsinthe
i nstant case, the facts in Debes clearly showthat the Petitioner was
trying to anend t he designation on the future | and use map for the
subj ect property fromresidential to comercial. Seeid. at 701.
Finally, clearly at | east one court agrees that the i ssue i n Debes
concerns a snal | -scal e anmendnment. See Fleemanv. Gty of St. Augustine
Beach, 728 So. 2d 1178 (Fl a. 5'" DCA 1998) (hol di ng t hat snal | -scal e
amendnments are legislative in nature and certifying conflict with
Debes) .
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departure would result in a mscarriage of justice. 1d. at 525.

At the tinme the GCrcuit Court made its decision, the only

applicable I egal authority was Yusem Snyder, Debes and Sections

163. 3184-. 3187, Florida Statutes. As explainedinthelnitial Brief,
all existinglegal authority supportedthe CGrcuit Court’s deci sion.
As aresult of thefact that all then-existing!legal authority supported
the Grcuit Court’s decision, the Grcuit Court did not violate a
clearly established principleof law It isrespectfully submttedthat
under this appropriate standard of reviewissue alone, the Circuit
Court’s deci sion nust be affirned.

Concl usi on

For all of the reasons set forth aboveandinthelnitial Brief,
t he proper standard for judicial reviewof asnall-scal e anendnent to
the Plan is conpetent, substantial evidence upon petition for
certiorari. Becausethe Grcuit Court didnot msconstrue existinglaw
and because the First District erroneously found that small-scal e
anendnent deci sions are subject to a fairly debatabl e standard of
review, the First District’s Order should be reversed.

BARTLETT & HEEKIN, P. A

By:
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Attorneys for Petitioners
CERTI FI CATE OF FONT SI ZE

| HEREBY CERTI FY t hat the text and al | footnotes of Petitioners’
Reply To Respondent’s Answer Brief On The Merits was typed using
Courier, 12 point, font, andwas fully justified. Athree and a hal f
inch floppy disk with a copy of Petitioners’ Reply To Respondent’s
Answer Brief On The Merits has been furnished tothe Supremnme Court of
Fl ori da.

At t or ney

CERTI FI CATE OF SERVI CE

| HEREBY CERTI FY t hat a true and correct copy of the foregoi ng has
been furni shed to Stephen Stratford, Esquire, 1301 R ver pl ace Boul evard,
Sui te 1638, Jacksonville, Florida 32207, andto Wl IliamS. G aessl e,
Esquire, 219 Newnan Street, 4'" Fl oor, Jacksonville, Florida 32202, via
regular United States Mail on Septenmber | 1999.

At t or ney
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