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PRELI M NARY STATEMENT
Appel l ant was the defendant in the trial court and will be

referred to herein as “Appellant” or “Defendant.” Appellee, the
State of Florida, was the prosecution below and will be referred
to herein as “Appellee” or the “State.” Reference to the record
on appeal will be by the synmbol “R” to the transcripts wll be
by the synbol *“T,” reference to any supplenental record or
transcripts wll be by the synmbols “SRvol.]” or ST[vol.],” and
reference to Appellant’s brief wll be by the synbol “IB,”
foll owed by the appropriate page nunbers.

STATEMENT OF THE CASE AND FACTS

Due to space limtations, Appellee accepts Appellant's
statenents of the case and facts for purposes of this appeal
subject to the additions, corrections, and/or clarifications in

the Argunent section.



SUMVARY OF THE ARGUMENT

PONT - The trial court properly denied Appellant’s notion for
judgnent of acquittal. There was sufficient evidence of
identity to send the case to the jury.

PONT Il1- The collateral crinme evidence was properly admtted as
“inextricably intertw ned” or as evidence of other bad acts.
PONT 11l- The trial court properly admtted testinony from Lt.
Vaughn that the run over was not accidental. It was material to
rebutting Appellant’ s defense.

PONT V- The trial «court properly admtted testinony for
eyew tness, Anelia Stringer.

PONT V & 1X- The trial <court properly admtted five (5)

phot ographs of the victim

PONT VI & VIlII- The unpreserved, allegedly inproper comments by

the prosecutor do not constitute fundanental error.

PONT VII- The felony-nurder theory 1is supported by the

evi dence.
PONT X- The five aggravators found by the trial court are

supported by substantial, conpetent evidence.

PO NT XI- The death sentence is proportional.
PO NT XIl- The death sentence does not viol ate Apprendi

PONT XIII- The felony nurder aggravator is constitutional.






ARGUMENT
PO NT

THE EVIDENCE | S LEGALLY SUFFI CI ENT TO SUSTAI N A Fl RST-
DEGREE MURDER CONVI CTI ON ( Rest at ed) .

The trial court properly denied Appellant’s notion for
judgnent of acquittal based on |ack of identity. Addi tional ly,
the trial court properly denied Appellant’s notion for a
directed verdict and reduction of the first-degree nurder charge
to second degree nurder based on |lack of preneditation or felony
mur der .

Judgnent of Acquittal

The purpose of a notion for judgnent of acquittal is to test

the legal sufficiency of the state's evidence. See State v.

Rivera, 719 So.2d 335, 337 (Fla. 5th DCA 1998). The notion
should not be granted unless there is no evidence which could

support a quilty verdict. See Zack v. State, 753 So.2d 9, 17

(Fla. 2000) (“A notion for judgnment of acquittal should only be
granted if there is no view of the evidence from which a jury
could make a finding contrary to that of the noving party.”)

Toole v. State, 472 So.2d 1174 (Fla. 1985); Lynch v. State, 239

So.2d 44 (Fla. 1974). “I'n nmoving for a judgnent of acquittal
a defendant admts all the facts and evidence adduced at trial
as well as every conclusion favorable to the State that a jury

m ght fairly and reasonably infer therefrom?” Boyce v. State,

4



638 So.2d 98, 99 (Fla. 4th DCA 1994); Spinkellink v. State, 313

so. 2d 666, 670 (Fla. 1975), cert denied, 428 U S. 911 (1976);

Lynch, at 45; T.J.T. v. State, 460 So. 2d 508, 510 (Fla. 3d DCA

1984); McConnehead v. State, 515 So. 2d 1046, 1048 (Fla. 4th DCA
1987). Conflicts in the evidence and the credibility of the
wtnesses is a matter to be resolved by the jury; the granting

of a nmotion for judgnent of acquittal cannot be based on

evidentiary conflict or wtness credibility. Lynch; Hitchcock v.
State, 413 So. 2d 741, 745 (Fla. 1982).

The standard of review of a trial court's denial of a notion
for judgnent of acquittal is wunclear. VWiile this Court has

noted that the issue is one of |aw see Tibbs v. State, 397

So.2d 1120 (Fla. 1981), the First District has repeatedly held
that the standard of review is an abuse of discretion. See Cox

v. State, 764 So.2d 711 (Fla. 1st DCA 2000); Moore v. State,

537 So.2d 693 (Fla. 1st DCA 1989). In any event, a special
standard of review applies, in cases like this one, where a
conviction is wholly based on circunstantial evidence. Beasley
v. State, 25 Fla.L. Wekly S915 (Fla. Cct. 26, 2000); Jaramllo
v. State, 417 So.2d 257 (Fla.1982). The standard of review to

be applied in this case was set out in State v. Law, 559 So.2d

187, 188-189 (Fla. 1989), as foll ows:

Wer e t he only pr oof of gui | t IS
circunstantial, no matter how strongly the

5



evidence nmmy suggest guilt, a conviction
cannot be sustained unless the evidence is
i nconsistent with any reasonable hypothesis
of 1nnocence. The question of whether the
evidence fails to exclude all reasonable
hypot heses of innocence is for the jury to
determne, and where there is substantial,
conpetent evidence to support the jury
verdict, we will not reverse.

A notion for judgnent of acquittal should be
granted in a circunstantial evidence case if
the state fails to present evidence from
which the jury can exclude every reasonable
hypot hesi s except that of quilt. Consi st ent
with the standard set forth in Lynch, if the
state does not offer evidence which is
i nconsi st ent with t he def endant's
hypot hesis, "the evidence [would be] such
that no view which the jury my lawfully
take of it favorable to the [state] can be
sustained under the Ilaw" The state's
evidence would be as a mmtter of |aw
"insufficient to warrant a conviction."

It is the trial judge’'s proper task to
review the evi dence to det er m ne t he
presence or absence of conpetent evidence
fromwhich the jury could infer guilt to the
excl usi on of all other inferences. That
view of the evidence nust be taken in the
| i ght nost favorabl e to t he St at e,
Spinkellink v. State, 313 So. 2d 666, 670
(Fla. 1975), cert. denied, 428 U.S. 911, 96
S. O. 3227, 49 L. Ed. 2d 1221 (1976). The
State is not required to “rebut every
possi ble variation” of events which could be
inferred from the evidence, but only to
i nt roduce conpet ent evi dence whi ch IS
inconsistent with the defendant’s theory of
events. See Toole v. State, 472 So. 2d
1174, 1176 (Fl a. 1985). Once that
threshhold burden is net, it becones the
jury’s duty to determne whether t he

6



evidence is sufficient to exclude every
reasonabl e hypothesis of innocence beyond a
reasonabl e doubt.

State v. Law, 559 So. 2d 187, 188-89 (Fla. 1989) (enphasis

supplied) (citations omtted).
Thus, while the State nust present evidence that conflicts
with the defendant’s hypothesis of innocence, it is not required

to conpletely disprove it. In State v. Allen, 335 So. 2d 823,

826 (Fla. 1976), this court, in language simlar to that in Law,
st at ed:

e are wel | awar e t hat varying
interpretations of circunstantial evidence
are always possible in a case which involves
no eye W tnesses. Crcunstantial evidence,
by its very nature, is not free from
alternate interpretations. The State i s not
obl i gat ed to r ebut concl usi vely every
possible variation, however, or to explain
every possible construction in _a way which
is consistent only wth the allegations

agai nst t he def endant . Wer e t hose
requirenents placed on the state for these
pur poses, circunstanti al evi dence woul d
al ways be i nadequat e to establ i sh a

prelimnary show ng of t he necessary
el ements of a crine.

(enphasi s supplied).

Where persons mght differ as to the inferences that can be
drawn from the established facts, the court should submt the
case to the trier-of-fact. Lynch, 293 So. 2d at 45. The jury is

free to disbelieve the defense’'s version of the facts on which



the State has presented conflicting evidence. Cochran v. State,

547 So. 2d 928, 930 (Fla. 1989); Hanpton v. State, 549 So. 2d

1059, 1061 (Fla. 4th DCA 1989).

Taking the evidence in this case in the light nost favorable
to the State, it is clear that the trial court correctly sent
the case to the jury and that there is substantial, conpetent
evi dence supporting the jury' s verdict. Appel lant’s theory of
defense was that he didn’t do it--that it wasn’t himor his car
that ran over Keinya. The state rebutted that theory by
presenting: (1) the testinony of 2 eyew tnesses, John Gowdy and
Amelia Stringer, who saw the nurder; (2) physical evidence
l[inking Appellant’s car to the nurder; (3) t esti nony
establishing Appellant’s notive for killing Keinya; and (4)
adm ssions by Appellant linking himto the nurder.

On January 16, 1994, eyew tness, John Gowdy, was driving
home to Mam from Cew ston, on US 27, with his girlfriend
Anelia Stringer, when he saw a body in the nedian of the hi ghway
(T 1028-29). It was dark outside, about 7:00 p.m, and there
were no lights illumnating the area, except for headlights from
on-comng traffic (T 1022-25). Gowdy noticed the car in front
of him make a U-turn and decided to also nake a U-turn, to go
back and help (T 1022-25, 1028-29). They then both nade a

second U-turn, heading south again (T 1028-29).



Anrelia sat up when Gowdy told her what he saw and she
noticed the car in front of them making a Uturn (T 2073).
While Gowdy was waiting to nmake the U-turn (second), she | ooked
out the back wi ndow and saw a person sitting up in the nmedian (T
2075-76). She then saw the car that had been in front of them
run over the person in the nedian, who was trying to get up (T
2076-77). It shocked her (T 2076). CGowdy also saw the car run
over the person-- he saw the car go over the body like it was
going over a log (T 1028-29). Both saw the car speed off after
hitting the body (T 1028-29, 2071-80).

Gowdy described the car as a “darker bluish or dark
grayi sh,” Anmerican made car (T 1032-35). The front end had its
bright lights on and all four lights were illumnated, which
indicated to himthat it was an ol der nodel car (T 1032-33). He
identified the headlights that he saw as simlar to those on
Appellant’s car (a 1981 nedium blue Cadillac) (T 1033-35). He
also identified a reflector on Appellant’s car as simlar to the
one that he saw on the car that night (T 1034-35). Wile Gowdy
could not positively identify Appellant’s car as the one that
ran over the body, he agreed that it was possible that it was
the car that ran over Keinya (T 1039-1042).

Gowdy admtted that he initially described the car as

“grayish” but explained that it was very dark that night (T



1038-39, 1049-51). Gowdy’s initial description could also be
expl ained by the fact that Appellant’s car has a stainless steel
or netallic roof, which looks silver-gray in color in the dark
(T 1392-95). Further, although his initial inpression was that
it was an accident, CGowdy expl ained that was because his m ndset
was to go back and help the person lying in the nedian so he
assuned that is what the car in front of himwas doing (T 1046-
47) . Gowdy agreed that what he saw was also consistent wth
soneone hunting down a body and nowi ng the person down (T 1049-
51).

Anelia described the car as dark, either gray or black. (T
2074-75). Anelia believed that the car intentionally ran over
the body because of the way the car got out of traffic to go
into the nmedian and then the way it was able to get back into
traffic easily, wthout other cars having to swerve or stop (T
2076) . The car never put on its brake lights (T 2079). Li ke
GCowdy, Anelia identified Appellant’s car as simlar to the one
that ran over Keinya, but could not positively identify it as
the car that was out there that night (T 2082-83, 2093-94).

The eyewitnesses’ testinony cannot be considered in a
vacuum as Appel | ant suggests. Rat her, their testinony nust be
viewed along with the physical evidence in this case, which

clearly connects Appellant’s car to the nurder. To begin with
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Keinya’s blood was found on the front passenger seat of
Appellant’s car (DNA testing matched it to Keinya) (T 1943).
The odds of the bl ood natching soneone else was 1 in 8.3 mllion
for Caucasians, 1 in 6.5 mllion for African-Anericans and 1 in
6.7 mllion for Baham ans (T 1993, 2011-14). Kei nya’ s body was
transported 15 mles from where it was run over and dunped; it
is reasonable to infer that her blood m ght have gotten on the
car that transported her.

Second, a fiber found on the underside of Appellant’s car
in the brake cable (it was stuck up in the brake cable, not
visible to the naked eye), is identical to the fibers in the
navy blue slacks Keinya was wearing when she was nurdered (T
2041-47). The slacks were torn when she was run over. The only
reason that fiber expert, Bruce Ayala, could not opine that the
fiber definitely canme from Keinya' s pants is because he doesn’'t
know how many pairs of those pants were manufactured (so it is
possible it cane from another pair), but Ayala did opine that
the fiber could have cone from Appellant’s car (T 2041-47).

In addition to the fiber, grease marks found on Keinya's
green jacket are “consistent” with two of the coils underneath
Appellant’s car, neaning they correspond in design and size (T
1734- 36) . Agai n, because he doesn’'t know how many identi cal

coils (manufactured car parts) are on the road, pattern
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I npressions expert, Janes Cerhart, could not state that the
coils underneath Appellant’s car positively nmade the inpressions
on Keinya s green jacket; however, he did opine that two (2) of
the coils could have made the inpression (T 1737-39). Detective
Suchonel observed the wunderside of Appellant’s car and found
that sone portions |ooked like they had been wped free of
grease or that sonething went underneath the driver side portion
of the car (T 1392-95). Finally, the right front tire on
Appellant’s car is simlar to a tire inpression found at the
scene where Keinya's body was dunped (T 1686-89). Tire wear
i npressions expert, Fred Boyd, explained that Appellant’s car
could have made that tire wear inpression but that there is
not hi ng uni que about the tire in this case to nake it a positive
identification (T 1700-03).

The physical evidence in this case clearly ties Appellant’s
car to the nurder. The only reason the experts could not nake
positive identifications is because they were dealing with nass-
produced, manufactured itenms which nmade it inpossible for them
to say that a fiber came from a particular pair of pants, or
that an inpression was made by a particular coil or tire.
Nonet hel ess, co-incidence cannot explain the totality of the
physi cal evidence here--how an identical fiber from Keinya' s

pants ended up in the brake cable underneath Appellant’s car,
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how her blood ended up on the front passenger seat of
Appel lant’s car, why the grease mark on her jacket is consistent
wth two coils from underneath Appellant’s car and why a tire
wear inpression found at the scene is consistent with the right
front tire on Appellant’s car.

Appel lant’s contention that the only piece of significant
physi cal evidence is the DNA match of the blood (IB 36), but
that it could have been mde at any tine since Appellant
constantly gave Keinya rides to and fromwork, is without nerit.
Appellant’s contention is belied by his statenent to the police
t hat Keinya never bled in his car (T 1786-88).

In addition to the physical evidence tying Appellant’s car
to the nmurder, his statenments to the police tie him to it.
Appel l ant denied loaning his car to anyone that night and told
the police that he had the only set of keys (T 1786-88).
Further, Appellant admtted to the police that he picked Keinya
up fromwork that night but that he didn't kill her (T 1780-83).
Appel l ant i mmedi ately recanted, however, explaining that he was
being facetious. But Detective Thomasevi ch explained that there
was nothing facetious about the situation; Appellant had just
been read his rights. The evidence also showed Appellant’s
notive for Kkilling Keinya. Appel lant was on ten (10) vyears

probation for attenpted capital sexual battery of Keinya (T
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2059-61). A special condition of that probation was that he
have no contact wth Keinya. Appel lant faced a possible life
sentence for violating his probation. Nonet hel ess, he
repeatedly violated his probation by continuing to live in the
marital home and continuing to have contact w th Keinya.

Appel I ant never feared discovery of his probation violation
until two (2) days before Keinya s death. Approxi mately four
(4) days before her nurder, on January 12, 1994, Keinya had
accepted a ride honme from work from Patrick Allen, a co-worker

at Publix (T 1578-80). After dropping her off, Allen noticed a

bl ack El dorado followng him (T 1578-81). It followed him hone
to his apartnent and he was afraid to get out of his car. He
continued driving around until he finally lost the car and was

able to go honme (T 1580-82). He identified Appellant’s car as
| ooking simlar to the car that followed him (T 1582).

On Friday, January 14, 1994, Allen again gave Keinya a ride
home from work (T 1583-85). As soon as he pulled up to her
gate, he saw the car that had chased him on Wdnesday parked in
her front yard, with no lights on (T 1585-88). After Keinya
exited the car, the black car began rolling out of the yard,
full speed toward his car. This tinme the black car tried to run
him off the road by hitting him in the back and pushing him

through red lights (T 1585-88). Allen could see that it was a
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black male driving the car. He had a gun and shot at the car to
make it stop (T 1587-88). The black car finally stopped (T
1589- 90) .

Kei nya’s cousin, Andronda Brown, testified that Appellant
went after the car that dropped Keinya off (T 1848-49). He cane
back five (5) mnutes later screamng that the boy “shoot at
him” and accusi ng Keinya about telling him about them (T 1849).
Kei nya’ s next-door neighbor, Dana Turner, also heard Appell ant
yelling at Keinya “you told them sonmething. You told him Wy
was he shooting at nme?” (T 1017). Keinya replied “1I don’t know.
He was just shooting. | didn't tell him nothing.” (T 1017).
Appel lant then punched Keinya in the head with his fist (T
1849-54). Keinya retrieved a knife from the kitchen and dialed
911, but hung up before speaking with them (T 1849-54).

The police canme to the house, but only Appellant and
Kei nya’s nother, Edw na, spoke with them Appel lant did not
tell the police about being shot at (T 1754-55). When they
left, Appellant stood in front of Keinya's |ocked bedroom door
and screaned that “he was going to go to Publix and wait 24
hours to get that boy and if he couldn’t get him he was com ng
back to get her” (T 1855-60). Appel I ant had been living at the
marital residence until that night, but Andronda did not see him

again until Mnday, after Keinya was found dead (T 1888-90).
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Keinya was too scared to go to work the next day, Saturday,
January 15, 1994 (T 1861-63). She went to work on Sunday,
January 16, 1994 and was nurdered that night. Patrick Allen
testified that he saw Appellant and his car parked outside
Publix that Sunday night (T 1612-26). Just two (2) days |later,
on January 18, 1994, Appellant reported to his probation
officer’s office and after telling her that Keinya was dead,
asked “whether his famly could be brought back together since
Kei nya was dead” (T 2059-61).

The eyew tness testinony, coupled wth the physica
evi dence, Appellant’s adm ssions and the overwhel mng evidence
of his notive to kill Keinya are sufficient to prove identity.
Thus, there was substantial, conpetent evidence from which the
jury could, and did, reject Appellant’s hypothesis of innocence-
-that he didn’t nurder Keinya.

The cases relied upon by Appellant (1B 36-37), are not

factual |y anal ogous and are inapplicable here. In Terranova V.

State, 764 So.2d 612 (Fla. 2d DCA 1999), the defendant had an
uni npeached alibi for the time of the nurders. In addition,
there was absolutely no physical evidence connecting himto the
murders and the evidence showed that it was physically
i npossible for himto fit through the door opening the nurderer

used to gain entry to the victins’ trailer. See also Cox V.
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State, 555 So.2d 352 (Fla. 1989)(no evidence that the defendant
knew the victim or that anyone had ever seen them together,

coupled wth weak physical evidence); Scott v. State, 581 So.2d

887 (Fla. 1991)(physical evidence consisting of hair and a
seashell found in defendant’s car was insufficient to sustain
first-degree murder conviction; defendant’s nother explained
that she collected seashells and used the defendant’s car to
transport them and hai r conpari son was not positive
identification).

Reducti on of the charge to Second Degree Mirder

Al ternatively, Appellant argues that if this Court finds the
evidence of identity sufficient, the charge nust be reduced to
second degree nurder because the evidence is | egal |y
insufficient to prove preneditation or felony nurder.

Preneditation is a fully-formed conscious
purpose to kill, which exists in the mnd of
the perpetrator for a sufficient length of
time to permt of refl ection, and in
pur suance of which an act of killing ensues.
Prenedi tation does not have to be
contenplated for a particular period of tine
before the act, and may occur a nonment
before the act.

Sireci v. State, 399 So. 2d 964, 967 (Fla. 1981), cert. denied,

456 U.S. 984 (1982). See Wods v. State, 733 So. 2d 980, 985

(Fla. 1999).

Prenedi tation may be est abl i shed by
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circunstantial evidence. : . Such
evidence of preneditation includes ‘the
nature of the weapon used, the presence or
absence of adequate provocation, previous
difficulties between the parties, the manner
in which the homcide was commtted, and the
nature and nmanner of the wounds inflicted.’

(citations omtted) Wods, 733 So. 2d at 985. See Wlty V.

State, 402 So. 2d 1159, 1163 (Fla. 1981) (nmanner of comm ssion of
murder, including the type of wounds inflicted, my show
preneditated intent to kill). Preneditation is proved where
there is “such time as will allow the accused to be conscious of
the nature of the act he is about to commt and the probable

result of that act.” Asay v. State, 580 So. 2d 610, 612 (Fl a.

1991), cert. denied, 502 U. S. 895 (1991).

The evidence shows that Appellant had nore than the nonent
required to form preneditation. He had a preconceived plan to
mur der Kei nya, evidenced by the fact that he kidnapped her from
work and drove her to a desol ate highway, out in the Evergl ades,

30 mles north of her honme, in order to kill her. See ©Mahn v.

State, 714 So.2d 391, 398 (Fla. 1998) (preneditation is shown
where defendant had a plan or prearranged design to Kkill).
Appellant’s notive for killing Keinya arose 48 hours earlier
when, for the first time, he risked having his violation of

probation di scovered. See Norton v. State, 709 So.2d 87, 92
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(Fla. 1997) (notive becones inportant to proving preneditation
when proof of a crime rests on circunstantial evidence).

Appel lant would potentially face I|ife inprisonnment for
violating his probation. He threatened to kill Keinya 48 hours
before her nurder. Keinya nust have known her fate and tried to
escape by junping out of the car and ended up in the highway’s
medi an. Appell ant then went back to murder her, using his car as
the nurder weapon. He made two U-turns on the highway, got off
the highway to go into the nmedian and ran over Keinya as she was
sitting up. She sustained numerous injuries, including a
crushing blow to her pelvic area. After running her over,
Appel | ant got back onto the highway and sped away.

Eyewitness Anelia Stringer testified that the car
intentionally ran over the person, it never even put its brake
lights on. Further, although eyew tness John CGowdy’'s initial
inpression was that it was an accident, he explained that was
because his mndset was to go back and help the person lying in
the nedian so he assuned that is what the car in front of him
was doi ng. GCowdy agreed that what he saw was al so consi stent
with soneone hunting down a body and nowing the person down.
There was absolutely no evidence supporting Appellant’s
contention that the driver lost control of his car. Clearly,

the evidence was nore than sufficient to support a verdict of
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prenedi t at ed nurder.
The cases relied upon by Appellant do not apply here (IB 38-

39). In Norton v. State, 709 So.2d 87 (Fla. 1997), there was no

proof of any notive, no witnesses to the shooting or the events
preceding the shooting, no evidence of a continuing attack
suggesting preneditation, no evidence suggesting the defendant
intended to kill the victim and no evidence that the defendant
procured a murder weapon in advance of the nurder. See also

Kirkland v. State, 684 So.2d 732 (Fla. 1996)(no evidence that

the defendant had a preconceived plan to commt nurder, that he
obt ai ned a nurder weapon before the nurder, that he possessed an
intent to kill the victim before and there were no witnesses to
the events preceding the nurders).

Finally, there was sufficient circunstantial evidence of
kidnapping in this case to support a felony-nurder theory.

Appel  ant had punched Keinya in the head 48 hours before her

murder and threatened to kill her if he couldn't find Patrick
Al |l en. She was so scared that she didn't go to work on
Sat ur day. It is unlikely that Keinya would have voluntarily

gotten into a car wth Appellant the very next day, she was

either threatened or forced into that car. See Mnes v. State,

390 So.2d 332 (Fla. 1980)(circunstantial evidence that the

victim had been bound, beaten, and had nultiple stab wounds,
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together with the defendant’s conduct and adm ssions, was

sufficient to establish underlying felony of kidnapping).
Moreover, even if Keinya did initially voluntarily accept

a ride from Appellant, it becane kidnapping when Appellant did

not take her home, but instead, to a desolate highway, out in

the Everglades, 30 mles north from her hone. See Sochor .
State, 619 So.2d 285 (Fla. 1993)(evidence was sufficient to
support ki dnapping, although the victim nmay have voluntarily
entered the truck, at some point she was held unw llingly; her
renoval to a secluded area facilitated the defendant’s acts and

avoi ded detection); Gore v. State, 599 So.2d 978 (Fla.

1992) (def endant was guilty of kidnapping even though the victim
voluntarily left a party to drive the defendant honme); Rancourt
v. State, 25 Fla. L. Wekly D1450 (Fla. 2d DCA 2000) (fact that
the victim voluntarily left the bar with the defendant and did
not physically resist when he renoved her from the car does not
negate the crinme of kidnapping;, defendant abducted her, wthin
t he nmeani ng of ki dnapping, once he traveled well beyond her hone
w thout offering an explanation as to why and forcibly renoved
her fromthe car).
PONT Il
THE TRIAL COURT DID NOT ABUSE I TS DI SCRETI ON

BY ADM TTI NG EVI DENCE THAT WAS “I NEXTRI CABLY
| NTERTW NED® W TH FI NALLY, ANY ALLEGED
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ERROR WAS HARMLESS. (Restated).

The trial court did not abuse its discretion by admtting
evidence: (1) that Appellant was on ten (10) years probation for
attenpted capital sexual battery of Keinya at the tinme of her
murder, with a special condition that he have no contact wth
Keinya; (2) that Appellant assaulted Patrick Allen two days
before Keinya' s nurder, by trying to run him off the road with
his car; and (3) that Appellant conmmtted a battery upon Keinya,

48 hours before her death, by punching her in the head. See

Thomas v. State, 748 So.2d 970, 982 (Fla. 1999)(hol ding that the
adm ssion of evidence is within the trial court’s discretion and
wll not be reversed on appeal absent an abuse of discretion);

Sexton v. State, 697 So. 2d 833 (Fla. 1997) (sane); Heath v.

State, 648 So. 2d 660 (Fla. 1994), cert. denied, 115 S. C.
2618 (1995).

The evidence was adm ssible under section 90.402, Florida
Statutes (2000), because it was “inextricably intertwned,” with
the crinme charged; necessary to prove the entire context within
whi ch Keinya's nurder was commtted. Additionally, the evidence
was adm ssi bl e under section 90.402(2)(a), as evidence of *“other

crinmes, wongs or acts. In Giffin v. State, 639 So. 2d 966,

968 (Fla. 1994) (citations omtted), the Florida Suprene Court

di sti ngui shed bet ween evi dence admtted under section

22



90.404(2)(a) of the Florida Evidence Code--so-called WIlIlians
rule evidence--and evidence admtted to establish the entire
context of the charged crine:

In the past, there has been sone confusion
over exactly what evidence falls within the

Wllians rule. The heading of section
90.404(2) is "OTHER CRIMES, WRONGS, OR
ACTS. " Thus, practitioners have attenpted

to characterize all prior crines or bad acts
of an accused as WIllians rule evidence.
This characterization 1is erroneous. The
Wllians rule, on its face, is limted to
“Is]imlar fact evidence.” 8 90.404(2)(a),
Fl a. St at . (1991) (enphasi s added) .”
Giffin v. State, 639 So.2d 966, 968 (Fla.
1994). Thus, evidence of wuncharged crines
which are inseparable from the crine
charged, or evidence which is inextricably
intertwwned with the crinme charged, is not

WIllians rule evidence. It is adm ssible
under section 90.402 because "it is a
rel evant and inseparable part of the act
which is in issue. . . . [I]t 1s necessary
to admt the evidence to adequately describe
the deed.”

(citations omtted). See also Coolen v. State, 696 So. 2d 738,
742-43 (Fla. 1997) (“evidence of wuncharged crinmes which are
i nseparable from the crime charged, or evidence which is

inextricably intertwned with the crinme charged, is not WIlians

rule evidence”); Hunter v. State, 660 So.2d 244 (Fl a.
1995) (i nseparable crinme evidence is not admtted under
90.40492) (a) as simlar fact evidence but under section 90.402

because it is relevant).
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“I nsepar abl e” or “inextricably i ntertw ned” evi dence
includes evidence that is “inseparably linked in tinme and

circunstance,” see Erickson v. State, 565 So. 2d 328, 333 (Fla.

4t h DCA 1990), and which is “necessary to fully describe the way

in which the crimnal deed happened,” see T.S. v. State, 682 So.

2d 1202 (Fla. 4th DCA 1996). Adm ssible “inseparable crine”
evidence “explains or throws |light wupon the crime being
prosecuted” and allows the State “to present an orderly,

intelligible case . . .” Tumulty v. State, 489 So. 2d 150, 153

(Fla. 4th DCA 1986). See also Ferrell v. State, 686 So. 2d
1324, 1329 (Fla. 1996)(evidence conpleting the story of the
crime on trial is adm ssible under Florida Statute 890.402).

Here, the fact that Appellant was on probation, that he had
commtted assaults on Patrick Allen two days before Keinya's
murder and that he also commtted a battery on Keinya two days
before her nurder, were relevant and necessary to adequately
describe the mnurder and to place it in proper context.
“I nsepar abl e” crinme evi dence clearly i ncl udes evi dence

describing the events prior to or leading up to the crine. In

Zack v. State, 753 So.2d 9, 16-17 (Fla. 2000), this Court held

t hat evidence of other crines the defendant commtted during the

two-week period prior to the nurder that he was on trial for--

specifically, the theft of guns and noney from the one victim
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the theft of a car from another victim and the nurder and
sexual assault of a third victim-was adm ssible in his nurder
trial (of a fourth victim because it was a prolonged crimna
epi sode that was relevant to denonstrating the entire context
wi thin which the charged nurder arose.

In Danren v. State, 696 So.2d 709 (Fla.1997), the defendant

and an acconplice entered mning grounds and burglarized a
mai nt enance barn. While doing so, they were accosted by a duty
technician, whom the defendant bludgeoned to death. The
def endant was subsequently charged wth first-degree nurder,
arnmed burglary, and aggravated assault. At trial, the state
i ntroduced evidence that the defendant had gone to the mne
several weeks earlier and stolen a generator. This Court held
that the evidence was not "simlar fact evidence," but was
"integrally connected" to the <crines at issue, because it
supported the State's theory that the defendant "possessed the
specific intent to burglarize the premses”" and refuted the
defense theory that the defendant "was too drunk to form the
requisite specific intent to conmt the burglary."”

Simlarly, in Ferrell v. State, 686 So.2d 1324 (Fla. 1996),

this Court found evidence that the defendant robbed the nurder

victim two days before the nurder “inextricably intertw ned”

with the nurder and necessary to adequately describe the crine.
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See also Coolen v. State, 696 So. 2d 738, 741 (Fla.

1997) (evidence of a knife threat to the victimis step-child by
t he defendant on the night of the victims nmurder was adm ssible
because it was relevant and “inseparable” from the crine
charged, and necessary to adequately describe the nurder and to
establish the entire context out of which the crime arose);

State v. Cohens, 701 So.2d 362 (Fla. 2d DCA 1997)(evi dence of

earlier attenpted robbery was inextricably intertw ned and can
be used to show defendant had intent to rob at the nurder

| ocation); Tumulty v. State, 489 So.2d 150 (Fla. 4th DCA

1986) (evi dence of the defendant's drug snuggling transactions
was necessary to explain her relationship with the victim and
her nmtive for nurder, i.e., that the victim had deprived
Tumulty of the use of the airplane necessary for her snuggling
activities).

Li kewi se, here, the evidence that Appellant was on probation
for attenpted capital sexual battery of Keinya, that he
assaul ted her co-worker, two days before her nurder, by trying
to run him off the road with his car because he gave Keinya a
ride home fromwork and that he battered Keinya, by punching her
in the head, that sane night and threatened her life, was
“inextricably intertwned” wth her nurder and necessary to

explain the entire context of the crine. It explained the
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circunstances surrounding the crine and allowed the State to
present an orderly and intelligible case to the jury. Tunul ty,
at 153 (evidence necessary to adequately describe the deed).

To admt only the facts surrounding Keinya's run over would
have painted an inaccurate and inconplete picture of the events
surrounding the crinme. Keinya's nurder resulted froma chain of
events that were so interwoven that extraction of whole bl ocks
of time and conduct would have distorted the events. Appellant
had repeatedly sexually battered Keinya, from the ages of 5-14.
It was eventually reported to the police and Appellant was
pl aced on probation for ten (10) years-- a special condition of
his probation was that he have no contact wth Keinya.
Appel lant violated that probation by continuing to live at the
marital residence and having continuous contact with Keinya. He
faced life inprisonnment for violating his probation.

Approxi mately four (4) days before Keinya's nurder, on
Wednesday, January 12, 1994, she received a ride honme from work
from a co-worker, Patrick Allen. After dropping Keinya off,
Patrick noticed that a black Eldorado was follow ng him Two
days later, on Friday, January 14, 1994, Patrick again gave
Keinya a ride hone from work. As soon as he pulled up to her
gate, he saw the car that had chased him on W.dnesday night

parked in her front yard, with no lights on. After Keinya

27



exited the car, the black car began rolling out of the yard
full speed toward his car. This tinme the black car tried to run
him off the road by hitting himin the back. Patrick could see
that it was a black male driving the car. He had a gun and shot
at the car to nmake it stop.

Appellant returned to the house after this incident and
punched Keinya in the head, accusing her of telling Patrick
about them He also threatened to kill Patrick for shooting at
him and threatened that if he could not find Patrick, he would
kill her. Forty-eight hours later, Keinya was dead. Thi s
evidence was clearly intertwwned wth Keinya’s nurder and
necessary to explain the entire context of it.

Additionally, the wevidence is admssible wunder section
90.402(2)(a), as evidence of “other crimes, wongs or acts.”
Section 90.404(2)(a), Florida Statutes (2000), known as the
Wllians! rule, states:

Simlar fact evidence of other crines,
wrongs, or acts is adm ssible when rel evant
to prove a material fact in issue, such as
pr oof of noti ve, opportunity, i ntent,
preparation, plan, know edge, identity, or
absence of mstake or accident, but it is
i nadm ssi ble when the evidence is relevant

solely to prove bad character or propensity.

The rule is not limted to “other crinmes, wongs or acts”

!Wllians v. State, 110 So.2d 654 (Fla.), cert. denied,
361 U.S. 847, 80 S.Ct. 102, 4 L.Ed.2d 86 (1959).
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with simlar facts. See Bryan v. State, 533 So.2d 744, 746

(Fla. 1988); Finney v. State, 660 So.2d 674, 682 (Fla.

1995) (“simlarity is not always a prerequisite to consideration
of such evidence.”).

Qur view of the proper rule sinply is that
rel evant evidence wll not be excluded
merely because it relates to simlar facts
which point to the comm ssion of a separate
crine. The test of admssibility is
rel evancy.

Wllians v. State, 110 So.2d 654, 659 (Fla.), cert. denied, 361

U.S. 847, 80 S.Ct. 102, 4 L.Ed.2d 86 (1959). Thus, “[s]o-called
simlar fact crines are nerely a special application of the
general rule that all relevant evidence is adm ssible unless
specifically excluded by a rule of evidence . . . . [ E] vi dence
of other crimes which are factually dissimlar to the charged
crime is not barred if the evidence of other <crinmes is

rel evant.” Bryan at 746. See al so Wlliams v. State, 621

So.2d 413, 414 (Fla.1993) (evidence of other crines or acts nmay
be adm ssible, even if the facts are not simlar, if they are
relevant to prove a matter of consequence other than bad
character or propensity).

“The only Iimtations to the rule of relevancy are that the
state should not be permtted to make the evidence of other

crimes the feature of the trial or to introduce the evidence
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solely for the purpose of showing bad character or propensity,

[or] . . . if its probative value is substantially outweighed by
undue prejudice.” Bryan at 746. Further, while simlarity is

not required when the other crinmes evidence is offered to prove

nmotive, see Finney, a high level of simlarity is required when

the evidence is offered to prove identity by nodus operandi or

comon plan or schene. See Evans v. State, 693 So.2d 1096,

1102 (Fla. 3d DCA 1997).

Here, all of the evidence was adm ssible because it proved
noti ve. “While evidence of npbtive is not necessary to a
conviction, when it 1is available and would help the jury
understand the other evidence presented, it should not be kept
fromthem nmerely because it reveals the conm ssion of crinmes not
char ged. The test for admssibility is not the necessity of

evidence, but rather its relevancy.” State v. Msley, 760 So.2d

1129, 1131 (Fla. 5th DCA 2000)(citations omtted).

In Jorgenson v. State, 714 So.2d 423, 424 (Fla. 1998), this

Court held that evidence that the defendant was in the business
of delivering and selling nethanphetam ne, that his girlfriend
was his delivery person, that she had stolen from the defendant
and that he was angered by her abundant use of nethanphetam ne,
was adm ssible and relevant to proving his notive for mnurdering

his girlfriend. See al so Zack v. State, 753 So.2d 9, 16-17
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(Fla. 2000)(evidence of preceding crinmes relevant to show

notive) ; Vasquez v. State, 763 So.2d 1161 (Fla. 4th DCA

2000) (hol ding that testinony establishing the defendant’s drug
related activities helped to establish his notive for

burglarizing the victims residence); Escobar v. State, 699

So.2d 988 (Fla. 1997)(holding that evidence that warrants were
out standi ng against the defendant in California was adm ssible
as relevant to show defendant's notive for participating in
charged nurder of police officer).

Likewise, in this case, the fact that Appellant was on
probation for attenpted capital sexual battery of Keinya and was
prohibited from having any contact wth her as a special
condition of that probation, was relevant to proving his notive
for killing her. Appel l ant argues that this “notive” was
specul ative (1B 41), because he had regular contact with Keinya
from the beginning of his probation and therefore, did not have
a fear of repercussions. Appellant’s argunent ignores the fact,
however, that Keinya had called the police on him for the first
tinme, just two (2) days before her nmurder, after he punched her
in the head. She dialed 911, but hung up before registering a
conpl ai nt.

Thus, for the first time, Appellant faced the real threat

of having his probation violated. This threat was conpounded by
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his assaults on Patrick Allen, which added to the risk that he
m ght be reported to the police. Keinya was 18 years-old,
becoming a young adult, and Appellant was losing his total
control and dom nation of her. There was a real threat, for the
first time, that Appellant’s probation violation would be
di scover ed. As such, the evidence was clearly adm ssible to
prove Appellant’s notive.

Appel lant’ s contention that even if his probation status was

rel evant, the underlying offense was not, is without nmerit. The

underlying offenses were admtted in Zack, Jorgensen, Vasquez

and Escobar. Garron v. State, 528 So.2d 353 (Fla. 1998), relied

upon by Appellant (IB 43), is inapposite here because the issue
in that case was whether the allegations of previous sexual
m sconduct were admi ssible WIllians rule evidence, under section
90.404(2)(a). This Court did not consider in Grron whether the
testinmony was adm ssible under 90.404 as “evidence of other

crinmes, wongs or acts.” See also Taylor v. State, 508 So.2d

1265 (Fla. 1st DCA 1987)(nature of the crinme was not offered to
prove notive and no analysis of whether the evidence was
adm ssi bl e under section 90.404).

Bain v. State, 422 So.2d 962 (Fla. 4th DCA 1982) and

Mcintosh v. State, 424 So.2d 147 (Fla. 4th DCA 1982), (IB 41-

42), are also inapplicable because they are based wupon the
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evidentiary principle that once a defendant takes the stand and
answer s truthfully about t he nunber of hi s/ her prior
convictions, it is inproper to delve into the nature of the
of f ense. Here, Appellant did not take the stand and the
evi dence was adm tted under 90. 404.

Appellant’s contention that the “other crines” evidence
becane a “feature” of the trial is likewise without nerit. The
trial court went to great lengths to ensure that the collatera
crime evidence in this case would not becone a “feature” of the
trial. The state was prohibited from going into the details of
any of the sexual batteries and the nunber of witnesses it could
introduce was |limted. The collateral crine evidence took up
only 200 pages of the 2100 page trial transcript (guilt phase)
and was admtted through only 6 of 27 wtnesses. Mor eover,
since the jury was given a limting instruction on the use of
the collateral crime evidence before it was introduced, any
undue enphasis upon the collateral crinmes evidence was

corrected. GCats v. State, 446 So. 2d 90, 94 (Fla. 1984).

Finally, even if error, the admssion of the collateral
crinme evidence was harm ess beyond a reasonabl e doubt and there
IS no reasonable probability that the alleged error affected the

outcone of this case. See State v. DiGuilio, 491 So. 2d 1129
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1139 (Fla. 1986). There was eyewitness testinony in this case
establishing that a car intentionally ran over Keinya. Wile it
was too dark for the eyewtnesses to positively identify
Appel lant’s car, both agreed that Appellant’s car |ooked simlar
to the one that nurdered Keinya and that it could have been the
car.

In addition, there was substantial physical evidence tying
Appellant’s car to the nurder. A fiber, identical to those in

Keinya’s navy blue slacks, was found in the brake cable

under neath Appellant’s car. Keinya's slacks were torn when she
was run over. A grease mark on her jacket was al so consistent
with 2 coils located underneath Appellant’s car. Portions of

t he underside of Appellant’s car |ooked like they had been w ped
free of grease or that sonething had gone underneath it, w ping
it free of grease and debris in certain areas. Mor eover, the
right front tire of Appellant’s car matched a tire inpression
found at the scene where the body was dunped. Finally, Keinya s
bl ood was found on the front passenger seat of Appellant’s car
and Appellant told the police that Keinya had never bled in his
car.

Appellant’s adm ssion to the police tied himto the crine.
He told the police that he had not |oaned his car out to anyone

and that he had the only set of keys to his car. He also told
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the police at one point that he had picked Keinya up from work
that night but that he didn’t kill her; however, he imrediately
recanted, stating that he was being facetitious. Det ecti ve
Thomasevich testified that there was nothing funny about the
situation; Appellant had just been read his rights. Furt her,
Patrick Allen testified that he saw Appellant and his car parked
out si de Publix that Sunday night.

In sum there was substantial evidence connecting Appellant
to the crime without the collateral crinme evidence. Al it did
was establish Appellant’s notive for nurdering Keinya. As such,
even if the adm ssion of such evidence is deened error here, it
was harnl ess.

PONT 111

THE TRI AL COURT PROPERLY ADM TTED TESTI MONY
FROM LI EUTENANT KEVIN VAUGHN | N SUPPORT OF
THE STATE S THEORY OF THE CASE. (Restated).
The trial court did not abuse its discretion by allow ng
Li eutenant Kevin Vaughn, Florida H ghway Patrol, to testify
that, in his experience, it is not typical to find evidence of
a hit and run on both sides of a roadway, separated by ninety
feet and on both the southbound and northbound | anes. The
testinony was relevant to proving a material fact-- that

Keinya's death was not the result of an accidental hit and run

but r at her, was preneditated nurder-- and to rebutting
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Appellant’s defense that the run over was accidental. See

Thomas v. State, 748 So.2d 970, 982 (Fla. 1999)(hol ding that
“the admssion of evidence is wthin the trial ~court's
di scretion and wll not be reversed unless defendant
denonstrates an abuse of discretion.”).

Lt. Kevin Vaughn was one of the Florida H ghway Patrol
officers who responded to the scene after eyew tness John Gowdy
reported that a body had been run over in the nedian. On the
sout hbound lanes of U S. 27, he found blood spots (DNA nmatched
it to Keinya), an earring, a tennis shoe, a Publix nanme tag wth
the name “Keinya” on it, and a button stating “we check ID.” (T
1146-50) . After describing the evidence that he found in the
sout hbound | anes, Lt. Vaughn expl ained how he discovered other
evidence in the northbound |anes (part of Keinya' s scalp and
hair from when she junped out of the car, another shoe, a watch
and a bow tie), stating:

PROSECUTOR: How is it that the northbound
itens were found? Tell the jury.

LT. VAUGHN. It’'s kind of enbarrassing. |
finished up the crine scene southbound and |
opened up ny trunk to get out a plastic bag
to put ny biohazardous plastic gloves in. |
didn’t have one, so | started |ooking. So |
wal ked over to the northbound side, | ooked
across the guard rail, hoping I could find a
trash bag or sonething to put themin

| go to the Everglades quite frequently. |
don’ t like to litter. I don’ t | eave
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(T 1151-52). Defense counsel objected to what is typica

bi ohazard stuff on the scene. As | was
| ooking for something to put this stuff in,
| found the evidence northbound.

PROSECUTOR: Tel | us what happened next.

LT. VAUGHN. After | was northbound | | ooked
-- | had already picked up all the evidence
sout hbound and was getting ready to clear
the scene essentially.

PROSECUTOR: You nean | eave?

LT. VAUGHN. Sir?

PROSECUTOR: Leave?

LT. VAUGHN. Leave, yeah, clear the scene,
| eave. Everybody was getting ready to |eave
when | found another tennis shoe, a watch, a

bow and a tennis shoe that |ooked identica
to the other one except it was a right

tennis shoe instead of the left. So | knew
| had another crime scene on ny hands and it
wasn’t --it is not typical that you would

find evidence on both sides of the road.

or

typical and the state was asked to lay a foundation for

testi nony.

PROSECUTOR: Al right. Do you have any
training in traffic homcide investigations?

LT. VAUGHN: Yes, | do.

PROSECUTOR: How nuch training do you have in
t hat area?

LT. VAUGHIN: | attended a -- | have all the
certificates everywhere | attended schools
at .
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PROSECUTOR. Wuld vyou just tell nme what

t hose are?

LT. VAUGHIN: Ckay. Besides having the basic
forty hour traffic accident investigation in
the Florida H ghway Patrol Acadeny | also
attended an advanced traffic hom ci de

i nvestigation school. Excuse nme just a

mnute while | go through these.
(T 1152). Def ense counsel again objected, stating that his
objection was based on relevancy, not on any lack of a

predicate. “I think it is irrelevant what is

at ypi cal . [ Appellant’s] on trial here for his life.

typical or

| t

doesn’ t

matter what is going on in this -- this case.” (T 1152-53). The

trial

court overruled the objection (T 1153).

LT. VAUGHN: It is not typical we would find
evidence of a hit and run on both sides of
the road ninety feet apart, and essentially
where the evidence is all southbound, there

is evidence also that is north of the
sout hbound evi dence. So how would that
evidence get there wunless sonething had

transpired previously? And it appeared that
the evidence that we |ocated and found was
connected with the evidence that we found

sout hbound. So at that tinme | felt that
maybe that this was not a traffic hit and
run, a traffic case. | thought it was ---
DEFENSE COUNSEL: | object to opinions he
formed on that, or what he thinks. It is
irrel evant. It is a final determnation to
be made by the jury. It is not up to himto
tell the jury what the final conclusions
are.

THE COURT: Overruled. He <can testify to

t hat .
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PROSECUTOR: Go ahead, sir.

LT. VAUGHN. So I-- it was a-- not a traffic
homcide at this point. | didn't think it
was a traffic homcide, because of the
ci rcunstance  of the evidence being in
di fferent | ocati ons SO far apart in
different directions. So | felt that we
needed t he assi st ance of t he Br owar d
Sheriff’s Ofice homcide unit to see if we
could get a hom cide detective out there.

(T 1153-54).

The trial court did not abuse its discretion by admtting
the foregoing testinony from Lt. Vaughn. Rel evant evidence is
evidence that tends to prove or disprove a material fact. See

Cruz-Sanchez v. State, 771 So.2d 52 (Fla. 2d DCA 2000); Dr ake

v. State, 441 So.2d 1079, 1082 (Fla.1983) (evidence is relevant
if it has a logical tendency to prove or disprove a fact which
is of consequence to the outcone of the action). Appel lant’ s
theory of defense was that he didn’t conmt the crinme; however
he has also argued that whoever did run over Keinya did so
accidentally. Qoviously, testinony establishing that Keinya' s
death was not the result of an accidental hit and run was
logically and legally relevant to rebutting Appellant’s defense
and proving the crine charged, first-degree nurder. Thus, it
was inportant for the state to present evidence that the run
over was not accidental.

Appellant failed to preserve his alternative argunent, that
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the probative value of the testinony was outweighed by its
prejudicial inpact, for appellate review Def ense counsel’s
objection was limted to relevancy, he did not contend that the
testinony was inadm ssible under section 90.403, Fl ori da
Statutes (2000). As such, appellant’s argunment is procedurally

barred absent fundanental error. See Lowe v. State, 650 So.2d

969, 974 (Fla. 1994)(holding that an objection to physical
evidence on a relevancy ground did not preserve for appeal the
prejudicial effect of the evidence, which nust be pointed out
specifically).

Even if the argunent were preserved, it is clear that the
probative value of this evidence outweighs any prejudicial
ef fect. Appellant relies upon a line of cases holding that
“[t]estinobny concerning past crinmes that did not involve the

def endant cannot be introduced to denonstrate that the defendant

commtted the crines at issue in the present case.” Now tzke v.

State, 572 So.2d 1346, 1355 (Fla. 1990) (citations omtted);

Lowder v. State, 589 So.2d 933 (Fla. 3d DCA 1991). In Now tzke,
this Court held that it was inproper for the state to elicit
testinmony from a police officer, over defense objections, about
the crimnal behavior patterns of drug addicts. The officer
testified that he knew drug addicts who both stole from their

famlies to support their drug habits and who commtted
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hom ci des in connection with narcotics deals.

This case is imediately distinguishable from the |ine of
cases relied upon by Appellant. Lt. Vaughn was not testifying
about past crinmes to denonstrate that Appellant commtted the
crime here. Rat her, he was giving his opinion, based on his 14
years experience as a traffic homcide investigator, that hit
and runs are not normally found on both sides of a highway.

Finally, even if the trial ~court erred by

admtting the testinmony, it was harniess. See State v.

D Guilio, 491 So.2d 1129 (Fla. 1986). Lt. Vaughn’s testinony
was relevant to proving that the run over was not an accident.
As already noted under Point |, there was sufficient evidence of
prenmeditation without this testinony, ensuring that it did not
contribute to the verdict and therefore, was harnl ess.

PO NT IV

THE TRI AL COURT PROPERLY ADM TTED TESTI MONY
FROM EYEW TNESS AMELI A STRI NGER. (Rest at ed).

Appellant failed to preserve his argunent, that the trial
court inproperly admtted lay opinion testinony from eyew t ness
Anelia Stringer, for appellate review During direct
exam nation, Anmelia Stringer was asked to describe what she saw
after the car in front of them made the U-turn and headed back

towards the person trying to sit up in the nedi an:
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PROSECUTOR: What did you see next?

STRINGER Well, while John was waiting to
get . . . back onto U S. 27 to go south [to
make a U-turn], | |ooked out the back w ndow
and | saw -- | didn't know who it was. But
| saw this person kind of sitting up, |ike
they are -- like if you were |aying down and

you are sitting yourself up--
PROSECUTOR:  Ckay.

STRINGER: --you don’'t have anything to hold

onto. So | saw that out of the back
passenger w ndow. And then as we were
getting ready to get in line next to -- you
know, get in between traffic, |ike waiting

for no cars to cone, is when | saw this car
in front of wus run over whoever that was
that was there trying to get up. And t hat
surprised ne. It shocked nme. And | -- |
said, you know, “they ran over them” And
the car that ran over that person continued.
And again, traffic is still going, so that
the car got off of-- out of traffic and ran
over this person and then got back in

traffic. And that is what was shocking,
because the other cars didn't blow -- or
they didn’t have to swerve or stop. And to
me that --that nmade it that it wasn’'t an

accident, that it was intentional, because--
and | amonly using nyself as an exanpl e--

DEFENSE COUNSEL: | object as non-responsive.
PROSECUTOR: | asked her what happened next.
DEFENSE COUNSEL: A narrative answer.

PROSECUTOR: She is telling us what happened
next .

THE COURT: | amgoing to allowit.

(T 2075-76, enphasis added). Def ense counsel did not
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the ground that the testinony was inproper lay opinion, and
therefore, Appellant cannot raise this argunent for the first

time on appeal. See Tillman v. State, 471 So.2d 32 (Fla.

1985) (specific |l egal argunent presented on appeal nust have been

presented to the trial court below); Steinhorst v. State, 412
So.2d 332 (Fla. 1982). Even if this Court decides to
address the issue, it is wthout nerit. To begin wth, the

trial court did not abuse its discretion by overruling the “non-

responsi ve” objection and admtting the testinony. See Ray V.

State, 755 So.2d 604, 610 (Fla. 2000)(admi ssibility of evidence

is within the trial court's discretion and will not be reversed
unl ess defendant denonstrates an abuse of discretion.). MVs.
Stringer’s answer was responsive-- she was asked to explain

“what happened next” and recounted those facts. The last part
of her answer cannot reasonably be read as an “opinion” about
the perpetrator’s intent or notive, as Appellant asserts. Al
Ms. Stringer said was that the car’s actions, after it ran over
Keinya, (i.e., its ability to get back into traffic wthout
other cars having to swerve or stop), made it appear that it was
not an accident, but intentional. That was a description of the
events she perceived, not an opinion about the perpetrator’s
intent or notive.

Moreover, even if this Court deenms Ms. Stringer’s response
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to be an “opinion,” it was permssible lay opinion testinony
pursuant to section 90.701, Florida Statutes (2000). Section
90.701 permts a lay witness to testify in the form of an
i nference and opi ni on wher e:

(1) The wtness cannot readily, and with

equal accuracy and adequacy, communicate
what he or she has perceived to the trier of

fact wi t hout testifying in ternms of
i nferences or opinions and the wtness's use
of inferences or opinions wll not mslead

the trier of fact to the prejudice of the
obj ecting party; and

(2) The opinions and inferences do not

require a speci al knpmﬁedge, skill,

experience, or training.

Both prongs of section 90.701 are satisfied in this case.

Ms. Stringer’'s testinony did not require specialized skill,
training or know edge. Further, she could not have readily, and
with equal accuracy and adequacy, communicated to the jury what
she perceived-- that the car’s actions after running Keinya over
showed that it was not an accident-- without testifying in terns
of inferences or opinions. There was no other way for M.
Stringer to adequately convey the information to the jury.
Merely describing that the car got back onto the road and that
other cars didn't have to blow their horns, swerve or stop, does
not adequately convey what M. Stringer perceived. Only by
telling the jury that the car’s actions showed that the run over
was not an accident, could Ms. Stringer adequately convey what

44



she perceived. See Zack v. State, 753 So.2d 9 (Fla. 2000)

(holding that it was proper, under section 90.701, for wtness
to testify as to her “inpression” of the def endant’ s
relationship with his step-father because w tness had observed

them interact over a period of tine); Al exander v. State, 627

So.2d 35, 42 (Fla. 1st DCA 1993) (holding that trial court
should not have summarily denied defense counsel’s request to
call wtnesses to testify that the shooting appeared to themto
be acci dent al wi t hout first determ ni ng whet her t he
prerequisites of section 90.701 were present).

Additionally, lay opinion testinony is admssible under
section 90.701 to prove nental state or condition. See

Strausser v. State, 682 So. 2d 539, 541 (Fla. 1996) (affirmng

adm ssion of lay witness’ opinion relating to defendant’s nental

state); The Florida Bar v. Cdenent, 662 So.2d 690, 697 (Fla

1995) (holding that a non-expert wtness may testify to an

opi nion about nental <condition if the wtness had adequate

opportunity to observe the matter or conduct); Cruse v. State,

588 So.2d 983, 990 (Fla. 1991), cert. denied, 504 U S 976, 112

S.C. 2949, 119 L.Ed.2d 572 (1992) (holding it was error to

exclude the testinony of a neighbor concerning defendant’s

mental condition); QOcchicone v. State, 570 So. 2d 902, 906 (Fla.

1990) (affirmng admssion of lay wtnesses’ opinions relating
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to defendant’'s state of Intoxication or lack thereof).
Consequent |y, even if M. Stringer’'s description about the
car’s activities after it ran over Keinya is sonehow deened to
be an “opinion” about Appellant, it would be a permssible
opi ni on about Appellant’s nental state or condition.

Appellant argues that it is an inpermssible opinion
because, while lay opinion about a defendant’s nental state or
condition is allowed, lay opinion about a defendant’s nental

intent or notive is inadm ssible, relying upon Shiver v. State,

564 So.2d 1158 (Fla. 1st DCA 1990), and Lee v. State, 729 So.2d
975 (Fla. 1st DCA 1999). In Shiver, the police were called to
a bar where the defendant and his girlfriend were having an
al tercation. A bar patron told the police that the defendant
was manhandling his girlfriend. The defendant overheard this
and later knifed the man’s friend to death.

The First District held that it was permssible, under
section 90.701, to admt lay opinion testinony from wtnesses
about the defendant’s nental state after the police left and as
he was re-entering the bar. One witness testified that he *“knew
there was going to be trouble.” 1d. at 1159, Anot her stated
that he “had a feeling that, you know, sonething was going to
happen.” “It wasn’t a friendly feeling. It was nore |like we was

[sic] going to get revenge on sonebody.” 1d. A third wtness
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testified that the defendant “looked |ike he was going to get
revenge on sonebody.” 1d. A fourth wtness answered “yes” when
asked whet her he “perceive[d] or fornfed] an inpression in [his]
mnd . . . that there mght be trouble and that [he] had better
get back inside the bar.” 1d.

In holding that the opinion testinony was properly admtted,
the First District noted that “a witness may testify that a
person was angry, threatening, or pretty mad,” because “it is
practically inpossible to describe another’s appearance in such
a manner as to convey to a jury an accurate picture of the
enoti ons shown by himat the tine.” [|d. at 1160. However, the
court also noted that “it has been stated that a w tness should
not testify to the undisclosed intention or notive of a third
person,” and that the distinction between the two principles “is
fine indeed, as shown by conparing the ‘permssible’ testinony
that soneone was threatening, to the ‘inpermssible testinony
of someone’s future intentions.” 1d.

Conparing the statenents that were admtted to the
princi ples above, the First District noted that it was concerned
that the statenent that the defendant “looked |ike he was going
to get revenge on sonebody,” could be characterized as one about
the defendant’s intent or notive when he reentered the bar, but

ultimately concluded that it was adm ssi ble because it described
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the wtness's factual observation of the defendant’s nental
state at the tine.

Li ke Shiver, the alleged “opinion” testinony by Ms. Stringer
here is also sinply a description of her observation of
Appellant’s nental state at the tinme, based on how he drove the
car, not an opinion about his undisclosed or future intentions.
Ms. Stringer was an eyewitness to the nurder, and therefore,
there could not be any “undisclosed” intention-- Appellant’s
intention was unfolding before her eyes. As such, her
observation could only be of his nental state at the tine.

The other cases relied upon by Appellant, Lee and Kight v.
State, 512 So.2d 922 (Fla. 1987), are inapplicable because they
involve statenments about an undisclosed intention or noti ve.
In Lee, a police officer testified that the defendant *“appeared
to have sonmething on his mnd that he appeared to want to talk
to sonebody about,” before giving his taped statenent. The
First District held that was testinony relating to an
undi scl osed intention or notive of a third person. I n Kight,
defense counsel sought to elicit the victims “interpretation”
of what the co-defendant neant when he was talking to the
defendant. Defense counsel wanted to show that the co-defendant
was urging or encouraging the defendant to cut the victims

throat and that the co-defendant’s anbiguous statenent to the
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defendant was interpreted by the victimas a dare to kill him

This Court held that the testinony was inadm ssible under
section 90.701 because the defendant failed to establish that
the victimcould not have otherw se communi cated his perceptions
concerning the co-defendant to the jury. To the contrary, this
Court held, the record showed that the victim adequately
explained that the co-defendant placed his hand over the
defendant’s hand and pressed the knife against the victins
throat while making the statenent, which adequately conveyed the
victimis opinion to the jury and therefore, there was no need
for the victims interpretation of the statenent. See also

Thorp v. State, 25 Fla.L. Wekly S1056 (Fla. Nov. 16, 2000).

Kight is inapplicable here because M. Stringer was not
asked to give her “interpretation” of what soneone said.
Simlarly, she was not describing what Appellant “appeared” to
have on his mnd, as in Lee. Rather, M. Stringer, as an
eyewitness to the nurder, was describing the events that
unf ol ded before her eyes, which necessarily included Appellant’s
mental state as he was commtting the nurder. Hs nmental state
was evi denced to her by the way he drove the car.

Finally, even if error, it was harnm ess. As under Point
11, the objected to testinony here went to establishing that

the run over was intentional and there was nore than sufficient
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evidence of preneditation without this testinony, denonstrating

that it could not have contributed to the verdi ct. See Point |I.

PONIS V & | X

THE TRI AL COURT DI D NOT ABUSE | TS DI SCRETI ON
BY ADM TTING PHOTOGRAPHS OF THE DECEASED
| NTO EVIDENCE DURING THE GUI LT AND PENALTY
PHASES ( Rest at ed) .
The trial court did not abuse its discretion by admtting
two (2) photographs of Keinya's deceased body into evidence
during the gqguilt phase and three (3) additional photographs

during the penalty phase. See Rut herford v. Moore, 25 Fla.

L. Wekly S891 (Fla. COct. 12, 2000)(the adm ssion of photographs
is within a trial court’s discretion and its ruling on the issue
wll not be disturbed on appeal unless there is a clear show ng

of abuse); Pangburn v. State, 661 So.2d 1182, 1187 (Fla. 1995);

Wlson v. State, 436 So.2d 908, 910 (Fla. 1983). The test of

adm ssibility of photographs is rel evance. Mansfield v. State

758 So.2d 636, 648 (Fla. 2000); GQudinas v. State, 693 So.2d

953, 963 (Fla. 1997).
“This Court has held on nunerous occasions that photographs
will be admssible into evidence ‘if relevant to any issue

required to be proven in a case.’”” WIlson v. State, 436 So.2d

908, 910 (Fla. 1983), citing State v. Wight, 265 So.2d 361, 362
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(Fla.1972); Adans v. State, 412 So.2d 850 (Fla.), cert. denied,

459 U.S. 882, 103 S.Ct. 182, 74 L.Ed.2d 148 (1982); Velty v.

State, 402 So.2d 1159 (Fla.1981); Straight v. State, 397 So.2d

903 (Fla.), cert. denied, 454 U S 1022, 102 S. . 556, 70
L. Ed.2d 418 (1981). The fact that a photograph is gruesone
does not render it inadmssible. Guesone photographs are
adm ssible if they fairly and accurately represent a fact that

is at 1issue. Wlson; Preston v. State, 607 So. 2d 404, 410

(Fla. 1992).

This Court has found gruesone photographs to be rel evant and
adm ssi bl e when they show the condition and |ocation of the body
when it was found or where they assist the nedical examner in
explaining to the jury the nature and manner in which the wounds

were inflicted or the cause of death. See Rutherford v. Mboore,

25 Fla.L. Wekly S891 (Fla. Gct. 12, 2000), citing Larkins v.

State, 655 So. 2d 95, 98 (Fla. 1995 (“[w]je have upheld the
adm ssion of photographs to explain a nedical exam ner's
testimony, to show the manner of death, the |ocation of wounds,

and the identity of the victim; Jones v. State, 648 So. 2d 669

(Fla. 1994)(relevant to show the condition and |ocation of the
body when discovered, or to assist the nedical examner in
explaining the condition of the victims clothing or the nature

of his injuries and the cause of death); King v. State, 623 So.
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2d 486 (Fla. 1993).

Phot ographs have also been held relevant where they
illustrate the testinony of a wtness, assist the jury in
understanding the testinony or bear on issues of the nature and

extent of the injuries, nature and force of the violence used,

prenmeditation or intent. See Henderson v. State, 463 So. 2d

196, 200 (Fla.), cert. denied, 473 U S. 916 (1985).

Applying those principles to the challenged photographs
here, it is <clear that they were relevant and adm ssible.
Regarding the guilt phase, the first photograph, State s exhibit
|, admtted into evidence as State's exhibit 9, is a photograph
show ng the |ocation and condition of Keinya s body when it was
di scovered (T 1070-74), and therefore was adm ssible based upon
Jones. It also helped establish that the run over was not
accidental because it showed that Keinya' s body was transported
15 mles south fromU S. 27 to the Holiday Park area. See Lott
v. State, 695 So.2d 1239 (Fla. 1997)(no abuse of discretion
where admtted photographs were probative of the preneditated
mur der charge). The photograph was admtted into evidence

through M. George Jobes, the man who discovered Keinya's body.

The fact that Keinya' s buttocks were exposed in the picture

does not render it unduly prejudicial. In Preston v. State, 607
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So.2d 404, 410 (Fla. 1992), photographs revealing nunerous
wounds on the victims body, including injuries to her breasts

and vagi na, were held adm ssi bl e. See also Gey v. State, 727

So.2d 1063 (Fla. 4th DCA 1999) (photograph showing the injuries
to the victims head which extended down to include her naked
breasts was adm ssible). Further, the stipulation relied upon
by Appellant (1B 53), is inapplicable because it does not
include the fact that Keinya s body was noved 15 mles to the
Hol i day Park | ocation. More inportantly, the stipulation had
not been entered into at the tine this photograph was admtted
into evidence; it was not wuntil five (5) days after this
phot ograph was admtted that the stipulation was entered into
and read to the jury.

The record also indicates that Appellant “invited’” any

alleged error regarding this photograph. See Ellison v.

State, 349 So. 2d 731, 732 (Fla. 3d DCA 1977), cert. denied

357 So.2 d 185) (Fla. 1978) (“invited error” rule neans that a
defendant may not take advantage of an error which he has
i nduced) . Prior to admtting the photograph, the state had
asked M. Jobes to describe for the jury what he saw the norning
he discovered Keinya's body, but defense counsel objected,
arguing that there were photographs showing that (T 1070).

However, once the state offered the photographs into evidence,
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def ense counsel objected to themtoo, as irrel evant.

The defense cannot have it both ways. Due process requires
that the state prove every elenment of a crine beyond a
reasonabl e doubt, and that a defendant has no obligation to

present w tnesses. See Jackson v. State, 575 So.2d 181, 188

(Fla.1991); Purifoy v. State, 359 So.2d 446, 449 (Fla.1978).

The prosecution's burden to prove every elenent of the crinme is
not relieved by a defendant's tactical decision not to contest

an essential elenent of the offense. See Estelle v. MCGuire,

502 U.S. 62, 69-70, 112 S. C. 475, 116 L.Ed.2d 385 (1991). An
essential elenment of proving nmurder is to prove that a person is
dead. That is what the state was trying to establish through
M. Jobes, the man who found Keinya's dead body. Def ense
counsel had the option of having M. Jobes describe for the jury
what he saw that norning, but did not want that and did not ask
for that, even after the court decided to allow the photograph
Any error on this point was invited by Appellant.

The second photograph (State’s M7), admtted into evidence
as State’'s 72 (T 1364-65), was also properly admtted. It was
taken at the crine scene (where Keinya s body was discovered)
after the nedical examner arrived and turned her body over (T
1364). It shows the condition of Keinya's clothes after she was

run over, including tears in her pants and bra. This photograph
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was vitally inportant to the State's case because it connected
the blue fiber found on the underside of Appellant’s car to
Kei nya, proving that he commtted the crine. The State needed
to show that Keinya was wearing those particular pants at the
tinme she was nurdered and that there were tears in those pants,
accounting for the Dblue fiber found on the underside of
Appellant’s car. Simlarly, the tear in the red bra was needed

to show how a red fiber got on the underside of Appellant’s car.

The stipulation relied upon by Appellant (IB 53) does not
apply because it does not cover this elenent of the State’'s
case. The parties tried to enter into a stipulation about the
fibers but could not (T 1341-46). Defense counsel admtted that
he did not want to stipulate to anything about the fibers (T
1348) .

The three (3) photographs admtted during the penalty phase
were |ikew se relevant and adm ssible. The first photograph,
exhibit F, admtted into evidence as exhibit 12, is a photograph
showing Keinya's skull, which was admtted during the guilt
phase to show the injuries to Keinya' s skull (T 2601-06, 2615-
17). The second photograph, exhibit E, admtted into evidence
as exhibit 11, is a photograph showing the injuries to Keinya's

back and thighs (T 2601-06, 2615-17). It shows Keinya's
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but t ocks. The |ast photograph, exhibit C, admtted into
evidence as exhibit 10, is a photograph showng the injuries to
Kei nya’s knee, pelvic area, hands and stomach (T 2601-06, 2615-
17) .

“Section 921.142(2) . . . which describes the procedure for
the penalty phase of a capital case, states ‘[a]ny such evidence
which the court deens to have probative value may be received
regardless of its admssibility under the exclusionary rules of

evidence . . . .’'7 Zakrzewski v. State, 717 So.2d 488, 494 (Fl a.

1998) (rejecting an argunent about gruesone photographs in the
penalty phase based on the statute). Thus, the argunents
advanced by Appellant against the penalty phase photographs (IB
72-73) fail. Moreover, it is clear that these photographs were
rel evant and adm ssi bl e because they hel ped the nedi cal exam ner
(who testified during the penalty phase) explain the nature and
extent of Keinya's injuries, see Jones (photographs are
adm ssi ble when they are relevant to assist the nedical exam ner
in explaining the nature of the injuries and the cause of
death), and helped to prove the HAC and fel ony-nurder
aggravators (injuries to scalp showng that she junped out of

the car establish kidnapping). See Rut herford (no abuse of

discretion in allowng three norgue photographs during the

penalty phase Dbecause they were relevant to show the
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circunstances of the crime and the nature and extent of the

victims injuries); Kearse v. State, 770 So.2d 1119 (Fla. 2000)
(photographs of victims body admssible through nedical
exam ner during penalty phase to show the nature of the crine
and injuries).

The stipulation relied upon by Appellant does not cover the

nature of the injuries Keinya sustained.

Rel ying upon Alneida v. State, 748 So.2d 922, 929-30 (Fla.
1999), Appellant argues that photographs of the deceased are
adm ssible only when they are probative of an issue that is in
di spute, and that the photographs in this case are inadm ssible
because they do not go to the disputed issues in this case--
identity of the perpetrator and identity of the car. The State
di sagr ees. The second photograph (guilt phase, State' s 72)
clearly goes to the disputed issue of identity. It was admtted
to connect the fibers found on the underside of Appellant’s car
to Keinya, proving that Appellant and/or his car commtted the
mur der . Simlarly, the first photograph (guilt phase) went to
the disputed issues of preneditation/non-accidental by show ng
that Keinya's body was noved 15 mles after she was nurdered
It also helped the state to prove that there was a dead body, a
necessary elenent of nurder. The penalty phase photographs were

relevant to proving the disputed aggravators of HAC and fel ony-
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nmur der because they showed the nature of the crinme and injuries
Kei nya sust ai ned.

As already noted, the prosecution's burden to prove every
elemrent of the crinme is not relieved by a defendant's tacti cal
decision not to contest an essential elenent of the offense.

See Estelle v. MGuire, 502 U S. 62, 69-70, 112 S. C. 475, 116

L. Ed.2d 385 (1991). As such, Appellant <cannot I|imt the
di sputed issues in this case to those that he has outlined in
his brief. A neida nust be read to include the elenments of the
crime which the State is required to prove.

“Al nost any photograph of a homcide victimis gruesone.”

Vargas v. State, 751 So.2d 664 (Fla. 3d DCA 2000). Here, the
trial judge viewed the photographs and determined that their
probative value outweighed any prejudicial effect. The trial
judge limted the nunber of photographs that were admtted and
excl uded repetitious photograph. The photographs were not given
undue enphasi s. “Those whose work products are mnurdered human
bei ngs should expect to be confronted by photographs of their

acconplishnents.” Henderson v. State, 463 So.2d 196, 200 (Fl a.

1985) .

Finally, even if the photographs were inproperly admtted,

any error was harmnless. See Rut her f ord. Consi dering the

evi dence establishing that Appellant commtted the crinme, the
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two (2) photographs admtted during the guilt phase could not

have contributed to the verdict. The State relies upon the
harm ess error argunent set forth under Point Il (pages 30-31),
in support of this argunent. Further, the adm ssion of the

three (3) photographs during the penalty phase, even if deened
error, was harmnl ess. The state presented overwhel m ng evi dence
establishing five (5) aggravators in this case--prior violent
felony, felony-nurder, avoid arrest, CCP and HAC The only
testinmony Appellant presented was from relatives and neighbors
that knew himduring the first half of his life, not as an adult
when he conmitted this horrific crine. No statutory mtigation
was found and very little weight was given to the non-statutory
mtigation.

PONTS VI & VI

THE TRIAL COURT DI D NOT ABUSE | TS DI SCRETI ON
IN  DENYI NG APPELLANT’ S MOTITON FOR A
M STRI AL. FURTHER, THE UNPRESERVED,
ALLEGEDLY | MPROPER COMMENTS DI D NOT DEPRI VE
APPELLANT O A FAIR TRIAL AND FAIR
SENTENCI NG HEARI NG ( Rest at ed) .

The trial court did not abuse its discretion by denying
Appellant’s notion for a mstrial based upon a comrent made by
the prosecutor during closing argunent (guilt phase). See

Ham [ton v. State, 703 So.2d 1038, 1041 (Fla. 1997) (a ruling on

a nmotion for mstrial is within the trial court's discretion).
A notion for mstrial should be granted only when it is

59



necessary to ensure that the defendant receives a fair trial.

Power v. State, 605 So.2d 856, 861 (Fla.1992). St at ed anot her

way, a mstrial is appropriate only where the error is so
prejudicial as to vitiate the entire trial. Ham Il ton at 1041.
This Court has repeatedly recognized that wde latitude is

permtted in arguing to a jury. Breedlove v. State, 413 So.2d

1, 8 (Fla. 1982); Thomas v. State, 326 So.2d 413 (Fla. 1975).

Logi cal inferences may be drawn, and prosecutors are allowed to
advance all legitimate argunents wthin the limts of their
forensic talents in order to effectuate their enforcenent of the

crimnal |aws. Spencer v. State, 133 So.2d 729 (Fla. 1961),

cert. denied, 369 U S 880, 82 S.Ct. 1155, 8 L.Ed.2d 283 (1962).

The control of comments is within the trial court's discretion,
and an appellate court will not interfere unless an abuse of

such discretion is shown. Thomas; Paranpbre v. State, 229 So.2d

855 (Fla. 1969), nmodified, 408 US. 935 92 S . 2857, 33
L. Ed.2d 751 (1972). Each case must be considered on its own
merits, however, and within the circunstances surrounding the
conpl ai ned of remarks. 1d.

The prosecutor’s coments nust be examned in the context
within which they were nade. Def ense counsel *“sandw ched”
closing argunents (guilt phase) in this case; thus, he had the

opportunity to speak to the jury first and also to get the | ast
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wor d. Addressing the testinony of each and every wtness,
def ense counsel argued that the State failed to neet its burden
of proof in this circunstantial evidence case (T 2186-2265).
Def ense counsel attacked the testinmony of the witnesses and the
inferences to be drawn therefrom He also pointed to the fact
that Appellant voluntarily spoke wth the police and consented
to having his car searched (8 days after Keinya' s nurder) as
proof that he |acked consciousness of guilt and was not guilty:

[ Appel l ant] conmes to BSO voluntarily. He has
not hing to hide. He agrees to talk. He is

informed of his rights. Inagine that you
just killed your step daughter by running
over her with your car. It’'s a bloody ness.

You transport the body fifteen mles away.
You got all this in your head, this gqguilt,
this horror, this fear of being caught. And
a detective tells you “you have a right to
remain silent. Why don’t you let ne get you

a |l awer?”

“lI don’t need one. | didn’t do anything.” He
wai ves his rights. He consents to a search
of the car.

Det ective Thomasevich told us “well, that is
what | use as an investigative tool. | |ike
to ask suspects to consent. See if they

have anything to hide, see if they consent,
or see if they resist.”

He didn't need [Appellant] to consent. He
consented . . . . And it is inportant
because it points to [Appellant’s] lack of
consci ousness of guilt. He didn't do

anyt hing wong. He had nothing to hide.
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If any one of us, using your conmmopn sense
had done this, . . . the first thing we
woul d have done, is clean that car.

Second thing we would have done is, we would
have never have consented to the search of
the car. W wouldn’'t have said “I have
nothing to hide.” W wouldn’t have agreed.

(T 2240-41, 2203-04).

In response, the prosecutor tried to explain that guilty
people often agree to speak to police and have their cars
searched to not | ook suspicious:

PROSECUTOR. The problem becones, if you
refuse to go to the police station, nore
attention is drawn to you, because as we try
to analyze the situation, “[well, that is
how a guilty person would act, so |I got to
go. Ch, they want to look at ny car.” How
many drug traffickers have you heard about
that say “[g]o ahead, search ny car, as they
are driving kilos of cocaine out of Mam --
(T 2295).

Def ense counsel objected on the ground that the comment was
outside the evidence and the trial court sustained the objection
(T 2295). Def ense counsel requested a curative instruction and
reserved a nmotion for mstrial (T 2295). The trial court
instructed the jury to disregard the statenent. “You are to | ook
to the evidence that you have in this case. That is what you
make your decision on.” (T 2295). The prosecutor continued that

his comment was a direct response to defense counsel’ s statenent
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that a guilty person would not say go ahead, look in ny car, |
have nothing to hide (T 2296). The prosecutor explained that is
not true, that guilty people often say go ahead, |look in ny car,
because they do not want to raise any nore red flags, and do not
want the police to | ook at them any closer (T 2296).

The trial court later denied Appellant’s notion for a
mstrial, noting that he had given both counsel a l[ot of |eeway
and that both of them had used anal ogies-- defense counsel
tal ked about biting his fingernails, riding over a curb, etc. (T
2318) . Def ense counsel noted that he understood the Court’s
ruling (T 2318).

The trial court correctly denied Appellant’s notion for a

m stri al based on this single, isolated comment by the

prosecut or. See Spencer v. State, 645 So.2d 377, 382-83 (Fla.
1994) (nmotion for mstrial denied even though the prosecutor
referred, in closing argunent, to a fact that was not in
evidence and that had been ruled inadmssible by the court;
prosecutor’s single coment that the victimwas carrying a rifle

around her house because she was afraid of the defendant did not

deprive the defendant of a fair trial); Pope v. Wainwight, 496
So.2d 798, 803 (Fla. 1986)(conment outside the evidence--that
the defendant had a preference for death--was clearly inproper

but standing alone or read in conbination with other inproper
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coments cannot be said to have unduly affected the jury's
wei ghi ng process).

Unl i ke Spencer and Pope, the prosecutor’s coment here was
“fair reply” to defense counsel’s argunent that a guilty person
woul d not voluntarily agree to speak with the police and consent

to have his car searched. See Parker v. State, 641 So. 2d 369

(Fla. 1994)(no abuse of discretion in court’s ruling that
prosecutor’s reference to def ense t heory as “fantasy”

constituted fair comment or was invited by defense argunent);

Garcia v. State, 644 So. 2d 59 (Fla. 1994) (defendant not
deprived of fair trial by coments of prosecutor which were

response to defense counsel’s coments); Vasquez v. State, 635

So. 2d 1088 (Fla. 1994); Brown v. State, 367 So. 2d 616 (Fla.

1979) .
Further, even if deened error, considering the evidence in
this case, as outlined under Points I-V, it was harnless and

could not have contributed to the jury's verdict. See State v.

Murray, 443 So.2d 955, 956 (Fla. 1984)(automatic reversal of a
conviction on the basis of prosecutorial error is not warranted,
unless the errors are so basic to a fair trial that they can
never be considered harm ess; the standard of review is whether
"the error conmmtted was so prejudicial as to vitiate the entire

trial.").

64



Appel | ant next argues that the cunul ative effect of several
other comments nmade during closing argunent (guilt phase)
deprived him of a fair trial and that the cunul ative effect of
several coments nmade during penalty phase closing argunent
deprived him of a fair sentencing hearing. The State submts
that the comrents in question are procedurally barred because
they were not preserved for appellate review, are not inproper,
or if inproper, do not constitute fundanental error.

Appel lant failed to preserve any of these allegedly inproper
coments for appellate review. The proper procedure to preserve
review of an alleged inproper comment is to object, request a
curative instruction, and/or nmove for a mstrial. Kearse V.
State, 25 Fla. L. Wekly S507, --- So.2d ----, 2000 W 854156

(Fla. June 29, 2000); Spencer v. State, 645 So. 2d 377, 383

(Fla. 1994); cert. denied, -- US --, 118 S. . 213 (1997);

Duest v. State, 462 So. 2d 446 (Fla. 1985), cert. denied, --

US --, 113 S. . 1857 (1993).

Here, Appellant failed to object to any of the coments and
did not nove for a mstrial based on any of them As such, he
failed to preserve the alleged errors for appellate review
This Court has long held that absent a show ng of fundanental
error, the failure to object to an alleged inproper comment bars

revi ew. See Brooks v. State, 25 Fla.L.Wekly $S417 (May 25,
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2000); McDonald v. State, 743 So.2d 501, 505 (Fla. 1999); Watt

v. State, 641 So.2d 355 (Fla. 1994); Street v. State, 636 So.2d

1297 (Fla. 1994); Waterhouse v. State, 596 So.2d 1008 (Fl a.

1992) .
“Fundanmental error has been defined as the type of error
whi ch ‘reaches down into the validity of the trial itself to the

extent that a verdict of guilty could not have been obtained

Wi thout the assistance of the alleged error.’" Del gado v.

St at e, 25 Fla. L. Wekly S79 (Fla. 2000)(quoting Urbin v.

State, 714 So.2d 411, 418 n. 8 (Fla.1998)). See also Crunp v.
State, 622 So.2d 963, 972 (Fla.1993) (holding that since
prosecutorial coments did not constitute fundanmental error,

absence of preservation of issue by defense counsel precluded

appel late review; Pacifico v. State, 642 So.2d 1178, 1182
(Fla. 1st DCA 1994).

QU LT PHASE

The unpreserved coments in the guilt phase closing argunent
do not constitute fundanental error. Appellant alleges that the
prosecutor nmade disparaging remarks about the defense (1B 55)
when he st at ed:

[ Def ense counsel] would have you believe
poor [ Appel | ant ] is just a victim of
ci rcunst ance, everybody |ooked at him Look
away from [Appellant]. He would like to sort
of shroud you in a fog, as we did every
nmorning we cane down here as we had to do
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our respective jobs to get up this week. As
you are getting out on the road Monday or

Tuesday, | don’t know if you experienced it.
| am looking and driving for nore than
twel ve vyears. Yet when that fog is there,
gosh, this doesn’ t | ook like ny
nei ghborhood, this doesn’'t I|ook |I|ike the
path | take every single day to get to work.
Then as | get in on the fog, get up on
objects, . . . now |l can see it for what it

is, as opposed to being enshrouded in fog
every norning this week.

(T 2269-70). The comment cannot reasonably be read as
di sparagi ng defense counsel. The prosecutor nerely used an
analogy to remnd the jury to stay focused on the facts and to
not be swayed by defense counsel’s assertion that the
circunstantial evidence did not constitute proof beyond a
reasonabl e doubt. It was “fair reply” to defense counsel’s
suggestion that the jury should decide the case by taking every
witness and item of evidence, separately, and seeing whether
each piece, independently, established proof beyond a reasonable
doubt . Def ense counsel attacked each wtness, separately,
during his closing, arguing that because each individual piece
did not conclusively establish Appellant’s guilt, there was not
proof beyond a reasonable doubt. Defense counsel never told the
jury that circunstantial evidence nust be viewed as a whole, but
i nstead, focused on whether each circunstance was susceptibl e of
two or nore interpretations (T 2261-64). It was also “fair
reply” to defense counsel’s argunent that Appellant was a victim

67



of circunstance, unfairly targeted by the police.

Further, as the trial court noted, defense counsel was
allowed to use analogies during his closing argunent, including
how he bit his nails as an innocent explanation for the blood in
Appel lant’s car and how he ran over a concrete slab in a parking
spot as an innocent explanation for the portions of the
underside of Appellant’s car being wiped free of grease (T
2318). Because defense counsel used analogies in his closing,
it was fair to allow the prosecutor to use sone anal ogies.
Finally, in rebuttal, defense counsel responded to the coment
by attacking the prosecutor--stating that the prosecutor was
trying sway the jury with enotion, by personalizing the case
because he is a likeable fellow and was trying to win over the
jury (T 2304).

Simlarly, the prosecutor did not shift the burden of proof
(IB 56) when he explained to the jury, again by using the
anal ogy of an aircraft carrier, how circunstantial evidence fits
together to becone proof beyond a reasonabl e doubt. As al ready
noted, defense <counsel did not explain to the jury that
circunstantial evidence should be considered as a whole.
I nstead, his strategy was to take each w tness, separately, and
attack his/her testinony, arguing that the circunstantia

evidence did not rise to proof beyond a reasonabl e doubt because
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no single piece of evidence was a “snoking gun.” The prosecutor
rebutted that argunment by rem nding the jury, via the anal ogy of
an aircraft carrier, that the circunstantial evidence nust be
vi ewed together, as a whol e:

Wien you look at things individually and
think it is quite innocent to attack each
and every one of them it is |ike divided
you fall and are conquered and together you
are strong.

My son loves aircraft carriers. Every tine
the JFK is here in Port Everglades we have
to go dowmn to see it. | was rem nded as
[ def ense counsel] was tal king about “[well,
| went through every single wtness, all
twenty-seven of them and | attack each one,
so that is not proof beyond a reasonable
doubt.” But if you look at it this way, |
think you will see howit all fits together.

[ The aircraft carrier is] anchored by a
rope, that has a strand wapped around a
strand wrapped around a strand; and if you
take the tinme and you start saw ng, saw one
and it pops, saw another one it pops, but
the reason it is done that way is so that
you have to go through every single one in
order to break that ship free.

This case is simlar in that fashion.

(T 2273-74). The prosecutor was explaining to the jury, in an

interesting way that he thought the jurors would understand, how
circunstantial evidence nust be considered as a whole and how it
buil ds, layer upon |ayer, to establish proof beyond a reasonable
doubt. It is a mscharacterization to say that the prosecutor’s
coment shifted the burden of proof. Furt her, defense counsel
came back in rebuttal and explained very clearly that he had no
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burden of proof, that only the state had a burden of proof and
again gave the jury his explanation of circunstantial evidence
(T 2305-06). Def ense counsel also told the jury a story about
when his 14 year-old son was young how he used to think he could
change red lights to green by saying “change to green,” (T 2310)
to explain to the jury that “coincidence” does not constitute
proof beyond a reasonabl e doubt.

Li kew se, the prosecutor did not put the onus on the defense
to prove or disprove anything during his discussion about the
verdict fornms (1B 58). The prosecutor explained to the jury
that it would have four (4) choices on the verdict form (T 2281-
83). Choice “A’ if it found the Appellant guilty of first-
degree murder and the prosecutor explained the three ways that
it could prove that (T 2281-82). The prosecutor then noted that
choice “D’ went w thout explanation. “If you find that | didn't
prove anything to you, then mark that box.” (T 2283). Thi s
coment cannot reasonably be read as putting any onus on the
def ense. It makes no explicit or inplicit reference to the
defense and is clearly talking about the state’ s burden. The
comment was basically a generalized way of saying that if the
state hadn’'t nmet its burden of proof, the jury should find
Appel lant not guilty. Again, during rebuttal, defense counsel

made it clear that only the State had the burden of proof and
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that it had failed to neet that burden in this case.

Simlarly, the prosecutor did not shift the burden to the
defense to prove that there were “probable” doubts regarding the
case (1B 58). Again, the prosecutor’s comments do not nake any
mention of the defense and do not assert that it has to prove or
di sprove anything. Rather, the prosecutor’s comments were “fair
reply” to defense counsel’s argunent that there were other
possi ble explanations for the incrimnating evidence. For
exanpl e, regarding defense counsel’s assertion that the sw pe
mark on the bottom of the front driver door was “possibly”
caused by one of the detectives w ping his hand across it during
the search, the prosecutor asked the jury whether that was
“probable.” (T 2290). The prosecutor went through the other
incrimnating evidence and asked if defense counsel’s “possible”
i nnocent explanation was probable (T 2290-91). Def ense counse
cane back on rebuttal and again argued that the circunstanti al
evidence was insufficient because each individual piece had
ot her “possible” explanations, there was no proof beyond a
reasonabl e doubt .

Appellant’s allegation that the prosecutor engaged in
personal epithets (IB 57) is also without nerit. Rebutti ng
def ense counsel’s argunent that Appellant had been honest and

forthright with the police, the prosecutor noted that Appell ant
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did not tell the police, who responded to the 911 hang-up, that

he had punched Keinya in the head or that he had followed

Patrick Allen home and been shot at. Appellant also lied to
Det ective Thomasevich, denying that he lived at the nmarital
hore. The prosecutor also pointed to the fact that Appellant

was concerned whether the police had spoken to Troy Vernon, the
next - door nei ghbor and asked him what the police had asked about
Appel | ant . He then noted that crimnals generally get caught
when they start opening their nouths:

It is a good thing that all crimnals aren’t

as smart as Al bert Einstein. | suggest to
you we would never get convictions. They
are like fish. They only get caught when
they start to open their nouth. “I have

nothing to hide.”
(T 2270-73).

This comment cannot reasonably be read as |ikening Appell ant
to an animal, as Appellant suggests. The prosecutor was
rebutting defense counsel’s repeated assertion that Appellant’s
i nnocence was shown by the fact that he had been candid and
forthright with the police. The prosecutor pointed out that
Appel l ant had not been candid and that his questioning of Troy
Vernon, the fact that he was worried enough to open his nouth
and ask Troy what the police wanted to know about Appell ant
evi denced his guilt.

Appel l ant next argues that the prosecutor trivialized the
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case and suggested to the jury that it could convict Appellant
based on his propensity by telling them a story about how his
not her always knew it was him stealing the sugar cookies out of
the cookie jar and not his brothers or sisters (IB 57-58)(T
2279- 80). Agai n, t he pr osecut or was expl ai ni ng how
circunstantial evidence works to the jury. Hi s nother was able
to narrow down who had been in the sugar cookies by know ng that
he was the one who | oved sugar cookies. She then conbi ned that
fact with the fact that he would always forget to clean up the
crunbs on the floor, to determne that he had taken the sugar
cookies. The prosecutor explained that circunstantial evidence
wor ks the sane way, you take the facts that you know and coupl e
them together (T 2281). Def ense counsel canme back on rebuttal
and ridiculed the story, telling the jury that the story did not
prove this case (T 2310-11).

Li kewi se, the prosecutor’s conmment to the jury about having
to take the case as it cones (IB 59), was not inproper. Again,
it was “fair reply” to defense counsel’s assertion that the
W t nesses, specifically the eyew tnesses and experts should not
be Dbelieved because of differences or variations in their
testinony and because they could not positively identify the
car, fiber, coils, etc. The prosecutor noted that he doesn’'t

get to select how the crime occurs and who is there witness it,
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only Appellant does (T 2298). The prosecutor further noted that
the fact that the eyewitnesses couldn’'t say positively that it
was Appellant’s car or that he was behind the wheel doesn’t nake
himany less guilty (T 2299).

Finally, the prosecutor’s story about a riddle posed to him
by a nei ghborhood child was not inproper. Again, Appellant has
m scharacterized what the prosecutor said. The prosecutor did
not tell the jury to not over-analyze the evidence and instead,
base its verdict on the fact that Appellant was the only person
with a nmotive to kill Keinya (1B 60). The point of the story
was for the jury to “see [the evidence] for what it was.” (T
2302). Defense counsel used his own “riddle” during rebuttal to
show the jury how “dangerous” circunstantial evidence is (T
2311-12).

In sum all of the unpreserved comments are procedurally
barred because Appellant failed to object and has failed to
denonstrate that any of them constitute fundanmental error. The
prosecutor’s closing argunent, taken as a whole, was not overly
enotional or intended to arouse the jury's passions. Rather, it
was a dispassionate account of what the evidence showed. Any
isolated comments that nmay be inproper do not constitute
fundanmental error given the overwhel m ng evidence of gquilt, as

outlined under Points I-V. The comments, either individually or
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conbined with the one objected to comrent, do not constitute
fundanental error.

PENALTY PHASE

The unpreserved comments nmade during the penalty phase al so
do not constitute fundanmental error. The prosecutor began his
closing argunent by acknow edging the gravity of the situation
and the enornous responsibility that had been placed in the
jurors’ hands (T 3152-53). He nentioned that there are tines in
all of our lives when we have to do sonething that is unpl easant
or make a difficult decision and that this was one of those
tinmes:

Renmenber in voir dire when you said you know
it is easy to talk at a cocktail party,
perhaps as we watch the nightly news -- “but

that person deserves the death penalty.”
Yet | suggested to you that day, oh so |ong

ago, that when you are faced with that, it
is one of those things where you go “God, |
don't want to do that. | don't want to be
put in that position.” Unfortunately, you
are.

It has been said that the death penalty is
reserved for those nmurders which had the
nmost aggravating circunstances. That is the

I aw. We whol eheartedly agree wth that.
But sonetines defense attorneys like to take
it a step further. | doubt that you wll

hear it here, but they like to take it a
step further and they say that is only for
the Dahnmers and of the person, Danny Rollins
: or the Ted Bundys of the world. Yet ,
in the instructions that the judge is going
to give you . . . it is not going to say
only Ted Bundy and Gacey and Dahner, . . .,
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only those people deserve the death penalty.
Because that is not the law and that is not
the way it is.

You see, in this case one of the aggravators

is that . . . [Appellant] has been convicted
of a felony involving violence or a threat
of viol ence. He’'s been convicted eleven
times of that type of crine. But that is

only one aggravator.

Danny Rollins killed and killed and killed
But that is only one aggravator. Do you see

how that appl i es? You | ook at t he
aggravators, you weigh them against the
mtigators and then you conme -- you cone to

a wel |l reasoned deci sion.
(T 3153-54).

Read in context, the prosecutor was nerely explaining to the
jury that the death penalty is not |limted to only the nost vile
of crimnals, like the serial nurderers listed, whose horrific
crimes have been w dely docunented and highly publicized, but
also applies to cases like this one where the aggravating
factors outweigh the mtigating circunstances. The prosecutor
went on to explain that an aggravating factor |ike prior violent
felony is weighed only once, even if the defendant has commtted
100 prior violent felonies. The prior violent felony aggravator
would count only once against Appellant, even though he
commtted eleven acts of attenpted capital sexual battery. | t
counted only once against Danny Rollings, even though he killed

and kil l ed.
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It is a conplete mscharacterization to say that the
pr osecut or “l'i kened” Appel | ant to Danny Rollings. The
prosecutor never conpared Appellant to Danny Rollings either
explicitly or inplicitly. He didn't talk about Appellant or the
facts of his crinme and try to him to Danny Rollings. Rat her,
the prosecutor spoke, in general ternms, about how you weigh an
aggravator like prior violent felony and explained to the jury
that you only weigh it once, no matter how many prior violent
felonies were commtted by the defendant. Further, as the
prosecutor anticipated, defense counsel did argue, during his
closing, that the death penalty was reserved for only the nopst
evil and w cked of first-degree nurderers (T 3197).

This case is like People v. Smth, 332 N W2d 428 (M ch.

1982), where a prosecutor’s reference to Charles Manson during
closing argunent was held to not be reversible error because,
examned in the context within which it was made, it was clear
that the prosecutor was trying to point out that the police in
his case, unlike those in the Manson investigation, had not nade

any mstakes. See also People v. Rowen, 314 N.W2d 526 (M ch

1981) (prosecutor’s coment, while in the course of explaining
the presunption of innocence to the jury, that Jack Ruby had the
sane presunption of innocence as the defendant even though he

shot Lee Harvey Oswald on television in front of mllions of
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peopl e, was not fundanmental error-- a curative instruction would
have cured any prejudice). Simlarly, here, the prosecutor’s
reference to Danny Rollings, while explaining to the jury how
the “prior violent felony” aggravator 1is weighed, was not
fundamental error.

People v. Kelley, 370 NW2d 321 (Mch. 1985), and People

V. Pullins, 378 NWwW2d 502 (Mch. 1985), relied upon by

Appel l ant, are not applicable here. In Kelley, the prosecutor
in discussing the defendant’s friends who testified on his
behal f as character w tnesses, stated:
They obvi ousl y t hi nk hi ghly of t he
defendant. Well, that’'s good, but the nere

fact that they think highly of him does not
mean that he didn't conmt this act.

You may renenber a few years ago in Chicago
there was a nman who nany peopl e thought very
hi ghly of. Everyone in the neighborhood
t hought he was a great guy.

Id at 322.

Def ense counsel in Kelley objected to the conparison wth
facts outside the record. The trial court overruled the
obj ection and the prosecutor continued:

You may recall hearing the facts of this
case from Chicago, that the man’s nane was
John Wayne Gacey, that everybody thought he

was a very nice man. It’s only when they
started digging up all the bodies from the
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house that they realized it was a problem
People don’t always see soneone’s true
nat ur e. It’s only when the evidence cones
out that they see that.

The Mchigan court held that the error was reversible
because there was a great likelihood that the jury would conpare
defendant’s character with Gacey’'s based on the prosecutor’s

coment s. See also Pullins (holding that it was error to

equate the defendant with Sirhan Sirhan and Charles Mson but
not |listing exactly what was said). Unli ke Kelley and Pullins,
the prosecutor here did not equate Appellant with John Wayne
Gacey or any other serial nurderer

Simlarly, it was not error for the prosecutor to state that
he understood that this was a decision that the jury didn’'t want
to make and that in 99% of the cases, it is not the appropriate
decision, but that it was the right decision in this case
because of what Appellant did as an adult (T 3163). This was
merely a comment on the evidence and the |aw applicable to this

case. See \Wiite v. State, 377 So.2d 1149, 1150 (Fla. 1979)

cert. denied, 449 U S. 845 (1980) ("[i]t 1is proper for a

prosecutor in closing argunment to refer to the evidence as it
exi sts before the jury and to point out that there is an absence
of evidence on a certain issue.”). The State bore the burden of
proving that the death penalty was applicable in this case and

79



that’s all that the prosecutor was saying-- that the death

penalty was appropriate here based on the evidence presented.

Def ense counsel responded to this argunent, stating that
Apellant did not fall into the top 1% of horrible, despicable
human bei ngs and horrendous, unthinkable crinmes (T 3197). He

opi ned that the death penalty was a horrible thing and that they

jury would sleep better if it recomended |life (T 3194, 3200).

Brooks v. State, 762 So.2d 879, 901-02 (Fla. 2000), relied upon
by Appellant, is inapplicable because the statenent in that case
was objected to by defense counsel, and therefore, analyzed by
this Court under a different standard.

The prosecutor’s statement about Appellant’s testinony
sending a chill down his spine (IB 66-67, T 3170-71), was
nothing nore than a coment upon the evidence. Wi t e. The
prosecutor was discussing the CCP aggravator and the heightened
preneditation required for it. He argued that Appellant’s
testimony showed that it was net in this case. Appellant had no
i dea why Keinya would be out in the Everglades in the dark of
ni ght. He agreed that there were no houses, phones, or stores

out there for Keinya to be going to. Appellant then noted that

he used to take her fishing “past there,” -- the spot where she
was nurdered (T 3170-71). It was that testinony that sent a
chill down the prosecutor’s spine.
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Appel | ant next objects to several comments which he clains
dehumani zed him and inproperly bolstered Keinya' s character (1B
66- 68) . In discussing mtigation, the prosecutor argued that
the first statutory mtigator-- that Appellant commtted the
crimre while he was under the influence of extrene nental or
enotional disturbance-- had not been net (T 3166).

| agree he is disturbed. | would suggest

that he is neaner than nean. But | also

suggest that there was no extrene nental or

enot i onal di sturbance going on when he

murdered Keinya Smth that night in the

darkness out in the Evergl ades.
(T 3166). Read in context, the prosecutor was nerely explaining
to the jury that even though Appellant is disturbed and “neaner
than nmean,” he did not neet the first statutory mtigator. The
coment cannot reasonably be read as attenpting to “dehunani ze”

Appel lant. The prosecution is permtted to conmment upon the

essential unbelievability of testinony. Reaves v. State, 324 So.

2d 687, 688 (Fla. 3d DCA 1976).

Further discussing mtigation, the prosecutor noted that
Appel lant wanted the jury to consider his character and then
poi nted out what the jury knew about Appellant’s character:

[ Appel lant was the aggressor during that
Friday night/early Saturday norning incident
and Edwina had to hold him back from

continuing to go after Keinya, even after
she got a knife]
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And that is when this 18 year-old -- who
woul d be conparable to WIIliam Braveheart,
but only in that little home in Carol Cty--

put her foot down and said “l am not going
to take this anynore.” And said “l am going
to call the police.” He no Ilonger had

absol ute control over her.

See, in |life there are takers and there are
gi vers. [ Appel lant] is a taker. He takes
from peopl e. He stole Keinya' s virginity.
He stripped her of her safety. And he took
away her life. Because she held the keys to

the jail where he was looking at life in
prison if he violated any of the terns and
condi ti ons. He elim nated her. He snuffed

her out, because she was an i npedi nent.

(T 3173-74).

Regardi ng whether there was violence used during the rapes
(which went to the “prior violent felony” aggravator) the
prosecutor noted that Keinya said there was violence but
Appel lant said there wasn't and then asked the jury who it
bel i eved. The prosecutor asked the jury whether Appellant was
the type of person that it would rely upon in its nost inportant
affairs and then stated that he would check outside if Appellant
said that it was raining (T 3177). On the sane issue, the
prosecutor noted that Appellant’s denial of threats was
“bal oney.” (T 3178).

Section 921.141(1), Florida Statutes (2000), provides that

during the penalty phase “[e]vidence may be presented as to any
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matter that the court deens relevant to the nature of the crine
and character of the defendant . . . .” Here, Appellant put his
character at issue when he took the stand. The prosecutor was
all owed to comment on Appellant’s lack of credibility.

The prosecutor’s comments about Keinya do not constitute
i nproper bolstering (T 67, 69-70). Again, this was nerely
comment on the evidence and intended to show that there was no
legitimate mtigation here. The prosecutor’s inmaginary
conversation with Keinya also was not fundanental error. The
prosecutor was responding to Appellant’s assertion that he

wi shed he could put Keinya on as a wtness. See Brooks at

899(narrative by the prosecutor describing the death of Darryl
Jenkins, which included statenents that "[Jenkins] did nothing,
nothing to deserve being shot like a rabid dog on the driveway
in front of his own hone"; "[Jenkins] fell down to this cold
cement, life flowed out of hini; "bl ood flowed onto that cold
concrete"; "l'ife flowed out of him flowed out of hini; and
"[Jenkins] died there on that cold slab of cenent,"” was not
i nproper, even though it had a slight enotional flow because it
was properly confined to inferences based on record evidence and
was therefore proper).

Appellant’s final objection is to comments “that the jury

knew what it nust do,” and that it would “do the right thing,”
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as inperm ssible appeals to the jury to “do its duty” or “do the
right thing.” (1B 70-71, T 3182-84). Appealing to the jury to
"do the right thing" is not clearly erroneous when it is coupled

with reference to the record. See U.S. v. Barnett, 159 F.3d 637

(CADC 1998); Adams v. US., 222 F.2d 45 46 n. 1

(D.C.Cir.1955). Here, both statenents asked the jury to “do the
right thing” based upon the evidence and testinony before it.
As such, they were not inproper appeals and cannot constitute

f undanent al error. See U.S. V. Young, 105 S. Ct. 1038

(1985) (prosecutor’s urging that the jury "do its job", although
error, did not constitute "plain error"” under Federal Rule of
Crimnal Procedure 52(b), because it did not underm ne the
fundanental fairness of the trial or anpbunt to a m scarriage of
justice).

Brooks v. State, 762 So.2d 879, 901-02 (Fla. 2000), and

Ubin v. State, 714 So.2d 411 (Fla. 1998), relied upon by
Appel l ant, are distinguishabl e. First, objections were | odged
in both Brooks and U bin. Thus, those case were not analyzed
under the fundanental error standard applicable here. Second,
reversal in both those cases was prenm sed upon the cunulative
effect of several errors. In Brooks, for exanple, the
prosecutor used the word “executed” or “executing” 6 tines, and

characterized the defendants as persons of "true deep-seated,
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violent character”; "people of Ilongstanding violence"; "they

commt violent, brutal crines of violence"; "it's a character of
viol ence"; "both of these defendants are nen of |ongstanding
vi ol ence, deep-seated viol ence, vi cious violence, br ut al
vi ol ence, hard violence ... those defendants are violent to the
core, violent in every atomof their body." 1d. at 900.

Additionally, the prosecutor inpermssibly used a “nercy”
argunent, inpermssibly argued “prosecutorial expertise” to the
jury, msstated the law regarding the jury’s recommendati on of
a death sentence, msstated the |aw regarding the nmerged robbery
and pecuniary gain aggravating circunstances, personal |y
attacked defense counsel and asked the jury to not take the easy
way out and recomend life.

Simlarly, in Ubin, the prosecutor invited the jury to
disregard the law, asserted that a vote for Ilife would be
irresponsible and a violation of the juror’'s lawful duty,
enotionally created an imaginary script denonstrating that the
victim was shot while pleading for his life, attacked the
character of the defendant’s nother, used the word “executing”
or “executed” about 9 tines and nade an inpermssible nercy
argunent, anong other things. This Court found that the
prosecutor’s argunent was full of “enotional fear” and efforts

to dehumani ze and denoni ze the defendant. The prosecutor cast
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the defendant as showing his "true, violent, and brutal and

vicious character”, as a "cold-blooded killer, a ruthless
killer": exhibiting "deep seeded [sic] violence. It's vicious
violence. It's brutal violence"; and that Ubin was "violent to
the core, violent in every atom of his body." 1d. at 420, f.n.
9.

In sum all of these unpreserved comments are procedurally
barred because Appellant failed to object and has failed to
denonstrate that any of them constitute fundanmental error. The
prosecutor’s closing argunent, taken as a whole, was not overly
enotional or intended to arouse the jury’'s passions. Rather, it
was a dispassionate account of what the evidence showed. Any
isolated comments that nay be inproper do not constitute
fundanmental error given the fact that five (5) aggravating
factors were proved beyond a reasonable doubt and only non-
statutory mtigation was shown, which did not outweigh the
aggravat or s.

PONT VI

THE TRI AL COURT CORRECTLY ALLOWED THE STATE TO
PROCEED ON A THEORY OF FELONY MJURDER. (Restated).

Appel lant urges this Court to recede from Knight v. State

338 So. 2d 201, 204 (Fla. 1976), sentence vacated on other

grounds, 863 F.2d 705 (1ith Gr. 1988), wthout offering any

valid reason why it should. 1In Kearse v. State, 662 So. 2d 677
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682 (Fla. 1995), this Court reaffirmed the 1ong-standing
principle that "[t]he State need not charge felony nmurder in an
indictnment in order to prosecute a defendant under alternative
theories of preneditated and felony nurder when the indictnent
charges preneditated nurder.” 662 So. 2d at 682. The el enent
of preneditation is presuned when a homcide is conmtted in the
comm ssion of one of the enunerated felonies. Kni ght, 338 So.
2d at 204.

Relying upon a case from the N nth GCrcuit, dvens v.

Housewight, 786 F.2d 1378 (9th Cir. 1986), Appellant argues
that it violates his Sixth Amendnent right to be infornmed of the
charges against him to allow the State to argue felony nurder
and to instruct the jury on felony nurder when only preneditated
mur der had been charged in the indictnent. Appel lant fails to
acknowl edge that this due process claim has been repeatedly

rejected by this Court. See Knight v. State, 338 So.2d 201,

204 (Fla. 1976); O Callaghan v. State, 429 So.2d 691, 695 (Fla.

1983), sentence vacated on other grounds, 542 So. 2d 1324 (Fl a.
1989); Kearse. Since Appellant has failed to establish any
valid reason why this Court should recede fromits long line of
precedent, his claimshould be deni ed.

Mor eover, the facts of this case do not suggest that it was

inproper for the State to proceed on a felony nurder theory.
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The prosecutor explained that he didn't bring up the felony
murder theory during voir dire because judges in his circuit, in
the past, have refused to allow himto do so (T 2169-79). The
prosecutor noted that the evidence supporting his theory of an
under | yi ng ki dnappi ng, which suppored felony-nurder. Keinya was
either forced into Appellant’s vehicle or voluntarily entered
but was abducted once he took her to a desolate highway, out in
the Everglades, 30 mles north of her hone, in order to nurder
her . Ei ther scenario supports kidnapping and a felony nurder
t heory. As such, the trial court did not err in allowng the

state to proceed on that theory. Sheppard v. Rees, 909 F. 2d

1234 (9th Cr. 1989), relied upon by Appellant, is inapplicable
because the prosecutor did not ask for the felony nurder
instruction during the charge conference, but instead, waited
unti | right before closing argunents to request such an
i nstruction. Here, in contrast, the state requested the
instruction during the charge conference and defense counsel had
anpl e opportunity to argue it and prepare its closing argunent
accordi ngly.
PO NT_X

THE EVI DENCE SUPPORTS THE AGGRAVATI NG
FACTORS IN THI S CASE. (Restated).

There is conpetent, substantial evidence supporting the five

(5) aggravators found here--avoid arrest, felony nurder, CCP,
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HAC, and prior violent felony. See Mansfield v. State, 25

Fla.L. Wekly S246 (Fla. 2000); Mller v. State, 25 Fla.L. Wekly

S469 (Fla. 2000); Alston v. State, 723 So.2d 148, 160 (Fla.

1998) (when review ng aggravating factors on appeal, it is not
the appellate court’s function to reweigh the evidence to
determ ne whether the State proved each aggravating circunstance
beyond a reasonable doubt-- that is the trial court’s job;
rather, the appellate court’s task is to determ ne whether
conpetent, substantial evidence supports the trial «court’s
finding).

AVO D ARREST

In finding this aggravator, the trial court concluded that
based on the evidence it was clear that “[t] he defendant did not
want to go to prison and the sole or dom nant notive for killing
Kei nya was that she held the keys to his freedom” (R 937).

He was attenpting to transport her to a

renote, deserted area to kill her when she

junped from his nmoving car. He ran over and

killed her to forever silence her and

elimnating her as a potential future

W t ness. He returned to hide the body and

remove her Publix vest in hopes of not

getting caught.
(R 937-38). The testinony adduced at trial (guilt and penalty
phase) fully supports the finding of the presence of this
aggr avat or. This Court has held that the avoid arrest
aggr avat or can be shown by circunstantial evidence through
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inference from the facts shown. Fost er V. St at e, 25

Fla.L. Wekly S667 (Fla. Sept. 7, 2000); Hall v. State, 614

So.2d 473, 477 (Fla. 1993), cert. denied, 510 U S 834, 126

L.Ed.2d 74 (1993); Wke v. State, 698 So.2d 817, 822-823 (Fla.

1997); Swafford v. State, 533 So.2d 270, 276  (Fl a.

1988) (approving factor on the basis of circunstantial evidence)
finding is satisfied by circunstantial evidence).

Al t hough this aggravator is typically applied to the nurder
of law enforcenent personnel, it has also been applied to the
murder of a witness to a crine. Additionally, it applies to the
elimnation of a potential witness to an antecedent crine and it
IS not necessary that an arrest be immnent at the tinme of the

mur der . Foster, citing Consalvo v. State, 697 So.2d 805, 819

(Fla.1996)(a nmotive to elimnate a potential wtness to an
antecedent crine can provide the basis for this aggravating
circunstance; and it is not necessary that an arrest be inm nent

at the time of the nurder).

In Fotopoulos v. State, 608 So.2d 784 (Fla. 1992), this
Court found the “avoid arrest” aggravator based on the
circunstantial evidence show ng that the dom nant reason why the
victim was Kkilled was because of his knowledge of the
defendant's alleged involvenment in counterfeiting activities.

See also Sweet v. State, 624 So. 2d 1138, 1142 (Fla. 1993)
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(finding that defendant's notive was to elimnate victim as a

wtness to defendant's prior robbery of her); Hodges v. State,
595 So. 2d 929, 934 (Fla. 1992) (finding that defendant's notive
was to elimnate victim as a wtness to defendant's prior

i ndecent exposure to her); Swafford v. State, 533 So.2d 270, 276

(Fla. 1988)(approving “avoid arrest” aggravator on the basis of

circunstantial evidence); Cave v. State, 476 So.2d 180 (Fla

1985); Routly v. State, 440 So.2d 1257 (Fla. 1983).

Simlarly, here, there is conpetent, substantial evidence
denonstrating that Appellant’s sole or domnant notive for
murdering Keinya was to avoid going to jail for the rest of his
life for violating his probation. As the trial court found,
Keinya held the keys to Appellant’s freedom and for the first
time she threatened to end that freedom when she dialed 911 that
Friday night/early Saturday norning. Appel lant was losing his
total control and dom nation of her. Proof of his fear that
Keinya mght turn himin is evidenced by the fact that he did
not cone back honme after the incident. Kei nya’s cousin,
Adronda, testified that Appellant was living at the marital hone
everyday wuntil the incident wth Keinya. The next-door
nei ghbors agreed that Appellant was |iving there. Appel | ant
left that night and did not return until after Keinya was found

mur der ed.
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Appel l ant did not want to go to jail. That is evidenced by
the fact that he signed that plea agreenent. Appel lant told
Edw na that night that “he would be going to jail and soneone
was going to be dead.” He told Edwi na on Sunday that *“he could
not be where the f-- he wanted to be,” neaning living at hone
with her and their three children. Appel I ant then ki dnapped
Kei nya, drove her 30 mles north of her home, to a desolate
area, out in the Everglades, with which he was famliar, to
murder her. After running her over, he transported her body 15
mles south and renoved her green Publix vest (Mtzy dark
testified that Keinya was wearing the vest when she tried to
flag her down) to avoid easy identification of Keinya. Thus,
the trial court correctly found that Appellant’s sole or
dom nant notive for nurdering Keinya was to avoid spending the
rest of his life in prison.

FELONY MJURDER

There is substantial, conpetent evidence supporting the
“felony-murder” aggravator in this case. Appel I ant had punched
Keinya in the head 48 hours before her nurder and had threatened
to kill her if he couldn’t find Patrick Allen. She was so
scared that she didn't go to work on Saturday. On  Sunday,
Appel | ant asked Edw na whet her Keinya had gone to work and what

time she was getting off. He indicated to Edw na during that
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phone conversation that he “couldn’t be where the f--- he wanted
to be,” living at the marital honme with his children. Patrick
Allen testified that he saw Appell ant outside Publix that Sunday
night, waiting to pick Keinya up

Gven the foregoing, it is unlikely that Keinya would have
voluntarily gotten into a car with Appellant, she was either
threatened or forced into that car. Even if Keinya did
initially voluntarily accept a ride from Appellant, it becane
ki dnappi ng when Appellant did not take her home, but instead, to
a desolate highway, out in the Everglades, 30 mles north from

her hone. See Sochor v. State, 619 So.2d 285 (Fla

1993) (evidence was sufficient to support kidnapping, although
the victimmy have voluntarily entered the truck, at sone point
she was held wunwillingly; her renoval to a secluded area

facilitated the defendant’s acts and avoi ded detection); Gore

v. State, 599 So.2d 978 (Fl a. 1992); Rancourt v. State, 25
Fla. L. Weekly D1450 (Fla. 2d DCA 2000).

As the trial court noted, further evidence of the ki dnapping
was the fact that Keinya junped out of the car, hitting her head
on the pavenment with such force as to |eave her scalp and hair
on the pavenent. Trying to get away from Appellant, she made
her way to the southbound side of the nedian and tried to flag

down Mtzi Cark’s van. Contrary to Appellant’s assertions, the
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only reasonable inference is that Keinya junped from the car.
Appellant’s plan could not have been to push Keinya out of the
car, into the nedian, and then have to make two (2) U-turns on
the highway to finish her off. That risked detection

eyew t nesses and Keinya possibly getting away. Keinya's junping
out of the car foiled whatever Appellant’s plans were but he was
determ ned to not |let her get away.

CcCcp

There is substantial, conpetent evidence supporting the CCP
aggravat or here. The killing was the product of cool and calm
reflection and not an act pronpted by enotional frenzy, panic or
a fit of rage. Appel l ant threatened to nurder Keinya 48 hours
before carrying out his plan. He told her that he was going
back to Publix to wait 24 hours for Patrick Allen and that if he
couldn’t get him he was com ng back for her. Edw na testified
that Appellant said that “he was going to prison, but sonmeone
was going to be dead, | bet you that.”

Appel  ant had a careful plan or prearranged design to nurder
Keinya and exhibited heightened preneditation. On  Sunday,
during a telephone conversation wth Edw na, Appellant asked
whet her Keinya had gone to work that day and what tinme she would
be getting off. Appel l ant went and picked Keinya up (Patrick

Allen testified that he saw Appellant waiting for Keinya outside
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Publix), to execute his plan to nurder her. Appellant took her
out to the Everglades, a desolate area which he admtted he was
famliar with, that was approximately 30 mles north of her
hone. Knowi ng her fate, Keinya junped fromthe car to try and
save her life. Determned to go through wth his plan,
Appel lant made two (2) U-turns on the highway, hunted her down
and ran her over. He then went back after nurdering her to
transport her body 15 mles south to avoid detection.

Appel lant’s contention that CCP does not apply here because
the evidence supported the contention that Appellant and Keinya
had gotten into an argunent during the car ride, that she either
junping or was pushed out, and that he struck her with his
vehicle in rage, lacks nerit. Appel l ant’ s argunent conpletely
ignores that fact that it is unlikely that Keinya would have
voluntarily gotten into the car with Appellant after he punched
her in the head and threatened to kill her, making her too
afraid to go to work on Saturday. Moreover, even if Keinya did
accept a ride hone from Appellant, she would not have consented
to go 30 mles north of her honme with himto a desol ate hi ghway
in the Evergl ades. Appel lant’s contention that an argunent
arose is premsed on Keinya agreeing to go the Everglades wth
Appel lant, which is not supported by the evidence.

HAC
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There is substantial, conpetent evidence supporting the
hei nous, atrocious and cruel (HAC) aggravating factor in this
case. This Court has repeatedly stated that fear, enotional
strain, mental anguish or terror suffered by a victim before

death is an inportant factor in determ ning whether HAC applies.

See Janes v. State, 695 So.2d 1229, 1235 (Fla. 1997)(fear
enotional strain, and terror of the victim during the events
leading up to the nurder may make an otherwi se quick death

especially heinous, atrocious, or cruel"); Pooler v. State, 704

So.2d 1375, 1378 (Fla. 1997); Preston v. State, 607 So.2d 404,
410 (Fla. 1992).
Further, the victims know edge of his/her inpending death

supports a finding of HAC, even if the death itself was quick or

I nst ant aneous. See Douglas v. State, 575 So.2d 165 (Fla.

1991); Rivera v. State, 561 So.2d 536, 540 (Fla. 1990); Parker

v. State, 476 So.2d 134 (Fla. 1985). In evaluating the victims
mental state, common-sense inferences from the circunstances are
allowed to be drawn. Pooler, 704 So.2d at 1378 (citing Swafford
v. State, 533 So.2d 270, 277 (Fla.1988)).

In Parker, the 18-year-old victim was abducted from the
conveni ence store where she worked, placed in the defendants’
car, taken on a 20 mnute ride, during which she pled for her

life and was dragged out of the car by her hair, in a deserted
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| ocation, where she was stabbed and shot. This Court found that
HAC applied because the victim was told by the defendants that
they were going to kill her so she could not identify them and

in a 13-mle death-ride, she continued to plead for them not to
hurt her. The victim knew her execution was inmmnent, was
forcibly renoved fromthe car wwth such force that |arge chunks
of her hair were torn out by the roots, and was stabbed in the

stomach and then shot. See also Henderson v. State, 463 So. 2d

196 (FlI. 1985)(HAC applicable because the victins experienced
extrene fear and panic before their deaths, they were bound and
gagged before they were shot and could see what was happening,
i.e., anticipated their fate).

Here, as the trial court found, Keinya was abducted from
work and taken on a 30 mle death ride. She was so terrorized
about her inpending fate that she junped out of the car, hitting
her head on the pavenent and |eaving part of her scalp and hair
on the pavenent. The force was al so enough to make her |ose her
wat ch, one of her tennis shoes, and her bow tie. Keinya managed
to make her way across the nmedian to the southbound |anes and
frantically tried to wave down Mtzi Cark, to no avail. As the
trial court found, Keinya then laid down in the nedian, either
because she was trying to hide from Appellant as he nade his U

turn or because of her injuries. “When she attenpted to get up
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as described by Anelia Stringer, one can inmagine her horror and
ment al angui sh as she saw the defendant’s car’s four headlights

head directly toward her, realizing she was going to die.” (R

939).

PRI OR VI OLENT FELONY

Finally, there 1is substantial, conpetent evidence
supporting this aggravator. The crime of attenpted capital

sexual battery has been held sufficient to support the “prior
violent felony” aggravator when the circunstances surrounding

the crime show viol ence. See Ki nbrough v. State, 700 So.2d

634, 636 (Fla. 1997) (circunstances surrounding sexual battery
or attenpt to commt sexual battery were sufficient to support

“prior violent felony” aggravator); Sweet v. State, 624 So.2d

1138, 1143 (Fla. 1993)(even if offense is not a per se a crine
of violence, the circunstances of a particular crinme my show
that the crime is violent).

Donal dson v. State, 722 So.2d 177 (Fla. 1998), relied

upon by Appellant, is inapplicable because, in that case, the
state was trying to use a conviction for accessory after the
fact to a crinme of violence as a vehicle to inplicate the
defendant as a principal in the crime of violence. This Court
hel d that was i nperm ssible.

Here, the evidence showed that Appellant commtted
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numerous acts of capital sexual battery and that they were
acconpanied by violence. Keinya told both her nother and
Det ective Estopinan that Appellant would undress her, forcefully
pin her to the bed and insert his penis in her vagina. He
warned her to not tell anyone. Appellant admtted to
penetrating Keinya on nunerous occasions from the tinme she was
11 years-old and admtted that eleven counts was just a nunber
that they settled on for the plea bargain.

HARMLESS ERROR

Even if this Court finds that it was error to apply any
one or nore of these aggravators, it is clear that any error was
har m ess. The trial court gave great weight to the five (5)
aggravators that he found in this case: (1) prior violent
felony; (2) avoid arrest; (3) felony-nmurder; (4) CCP; and (5)
HAC (R 932-956). The trial court found no statutory mtigating
factors, gave nedium weight to one (1) non-statutory mtigator--
that Appellant confessed to his sexual relationship wth Keinya
during drug counseling-- and gave little or mninmal weight to
twelve (12) other non-statutory mtigators (listed under Point
Xl). As such, it is clear that the trial court’s weighing
process would not be different if one or nore of the aggravating
factors were

el i m nat ed.
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PO NT XI

THE DEATH PENALTY | S PROPORTI ONAL (Rest ated).

The State submits that Appellant’s sentence of death
is proportional. The trial court found the existence of five
(5) aggravating factors in this case and applied great weight to
all five (5) of them (1) prior violent felony; (2) felony-
murder; (3) avoid arrest; (4) HAC and (5) CCP (R 932-956). The
trial court found no statutory mtigating factors, gave nedium
weight to one (1) non-statutory mtigator--that Appellant
confessed to his sexual relationship wth Keinya during drug
counseling-- and gave little or mnimal weight to twelve (12)
ot her non-statutory mtigators:

(1) that Appellant may have, at sone point

in his |life suffered from sexual denentia, a

form of nental illness, evidenced only by

the fact that he was ordered into a sex

of f ender program

(2) t hat Appel | ant suffered from an

addiction to illegal drugs and that it
changed his personality and his life for the
wor se

(3) that Appellant cones froma good famly,
seven brothers and sisters

(4) that Appellant was a good child,
obedi ent and hel pf ul

(5) that Appellant helped Edw na (Keinya' s
nother) take care of their three natural
chil dren

(6) that Appellant |oves his children
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(7) that Appellant sends gifts to his kids
whil e in custody

(8) that Appellant is a very caring person

(9) that Appellant enlisted in the US.
Coast CGuard and served for 5 years

(10) that society would be protected by
Appel l ant serving a life sentence

(11) that since Appellant earned noney in

the stock market while in custody, he could

still be a productive nmenber of society

(12) that Appellant has a gift for poetry

and an insight into the dilemma that faces

many young nen who end up in prison and that

he can help those nen turn their |ives

around
(R 932-56).

As this Court has repeatedly held, the weighing process
is not a nunbers gane. Rather, when determ ning whether a death
sentence is appropriate, careful consideration should be given

to the totality of the circunstances and the weight of the

aggravating and mtigating circunstances. Floyd v. State, 569

So.2d 1225, 1233 (Fla. 1990). Here, the evidence established
t hat Appell ant nurdered Keinya, by nowing her dowmn with his car,
to avoid going to jail for the rest of his life for violating
hi s probation. Appel lant admtted at the penalty phase that he
had sexual intercourse with Keinya nunerous tines since age 11.
He agreed that the eleven counts was just a nunber that they
settled on for the plea agreenent. He further admtted that he
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signed the plea agreenent just to avoid going to jail. Appellant
also testified that he knew he could go to prison for violating
hi s probation.

Edw na testified at the penalty phase and corroborated
Adronda Brown’s (Keinya's cousin) testinmony that Appellant
threatened Keinya 48 hours before her nurder, stating that he
woul d be in prison and soneone was going to be dead, “I bethcha
that.”
She stated that Appellant asked her, during a telephone
conversation on Sunday, whether Keinya had gone to work that day
and what tinme she was getting off. Patrick Allen testified that
he saw Appellant’s car waiting outside Publix to pick up Keinya.
Appel I ant ki dnapped Kei nya, taking her out to the Evergl ades, on
a deserted highway, about 30 mles north of her hone. Know ng
her fate, Keinya junped out of the car on U S. 27, injuring her
scal p, anong other things. She desperately tried to flag down
Mtzy Cark, a passing notorist, who was too afraid to stop out
on that dark highway. Determned to go through with his plan,
Appel lant made two (2) U-turns on the highway, hunted her down
and went into the nedian and run her over. Af terwards,
Appel  ant went back to the scene and transported Keinya' s body
15 mles south to avoid detection. He also took her Publix vest

to prevent easy identification of her body.

102



To mtigate this senseless nurder, Appellant presented
the testinony of his current girlfriend, his nother, his
brothers and sisters and the couple who lived next-door to him
while he was grow ng up. Additionally, Appellant took the stand
in his own defense, denying that he mnurdered Keinya. Wth the
exception of his current girlfriend, al | of Appellant’s
W tnesses testified about his character during the first half of
his life. They tal ked about what a good and obedient child
Appel lant was, that he did well in school, particularly high
school, where he excelled both academcally and in sports and
that at age 18, he voluntarily entered the Coast Guard to serve
his country.

All of these w tnesses, however, admtted that they had
not had nmuch contact wth Appellant since he entered the Coast
Guard and that they would only see him periodically when he cane
back to Tampa for a visit. Only Appellant’s current girlfriend
testified about Appellant’s character as an adult. Prior to the
penal ty phase, defense counsel noted and Appell ant agreed, that
he had been exam ned by nental health experts and would not be
seeking the statutory mtigator that the nurder was conmtted
whil e he was under the influence “of extreme nental or enotiona
di st ur bance.” Additionally, he noted that he would not be

seeking any mtigation based on his addiction to drugs or
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al cohol . After Appellant testified, however, defense counsel
sought three (3) statutory mtigators-- no significant prior
crimnal history, that the nurder was commtted while Appellant
was “under the influence of extrenme nmental or enotiona
di st urbance,” and Appellant’s ability to understand the
crimnality of his conduct. The trial court allowed the jury to
consider the mtigators.

The trial court found that none of the statutory
mtigators existed and Appellant has not challenged that finding
on appeal . The trial court gave nedium weight to one (1) non-
statutory mtigator--that Appellant confessed to his sexual
relationship with Keinya during drug counseling-- and gave
little or mniml weight to twelve (12) other non-statutory
mtigators

It is well-established that this Court’s function is
not to reweigh the facts or the aggravating and mtigating

circunstances. Qunsby v. State, 574 So.2d 1085, 1090 (Fl a.

1991); cert. denied, 116 L.Ed.2d 102 (1992); Hudson v. State,

538 So.2d 829, 831 (Fla. 1989), cert. denied, 493 U S. 875
(1990) . Rat her, as the basis for proportionality review, this
Court nust accept, absent denonstrable | egal error, the
aggravating and mtigating factors found by the trial court, and

the relative weight accorded them See State v. Henry, 456
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So.2d 466 (Fla. 1984). It is upon that basis that this Court
determ nes whether Appellant’s sentence is too harsh in |ight of

other decisions based on simlar circunstances. Alvord .

State, 322 So.2d 533 (Fla. 1975), cert. denied, 428 U S 923

(1976).

The state relies upon Jones v. State, 748 So.2d 1012
(Fla. 1999), in support of proportionality. In that case, the

victim was abducted from a parking lot and her body was found

abandoned in a wooded area in a neighboring county. The nost
likely cause of death was |igature strangul ation. Only three
aggravators wer e f ound in t hat case: (1) f el ony- nur der

(ki dnappi ng) ; (2) prior violent felony (nurder); and (3) HAC
There were (2) statutory mtigators, given “sone weight": (1)
that the defendant’s capacity to appreciate the crimnality of
his conduct was substantially inpaired; and (2) that the capital
felony was commtted while the defendant was under the influence
of extrene nental or enotional disturbance.

The court also found the followng nonstatutory
mtigators, which it gave "sone weight": (1) that defendant was
a crack addict; (2) that defendant is the father of a teenaged
son and was a good worker and good provider when he was not
using drugs on a regqular basis; and (3) that jail records

indicate that the defendant exhibited signs of a "psychotic
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epi sode. " Simlarly, in Gore v. State, 599 So.2d 978 (Fla.

1992), the wvictim voluntarily left a party to drive the
def endant honme and was supposed to return, but never did. The
victims skeletal remains were discovered two (2) nonths |ater
in an isolated, wooded area. Only three (3) aggravators were
found in that case: prior violent felony; f el ony- mur der
(ki dnappi ng) ; and pecuniary gain. In mtigation, t he
defendant’s poor childhood and anti-social personality were

consi dered, but found to not outweigh the aggravators.

In Gock v. State, 495 So.2d 128 (Fla. 1986), the
victim was kidnapped at a shopping mall, forced back into her
car, and taken to an orange grove outside Dade City where she
was robbed and killed. The trial judge found no mtigation and
t hree aggravating circunstances: (1) the nmurder was conmtted to
avoid arrest; (2) the nurder was commtted for pecuniary gain;
and (3) the nmurder was commtted in a cold, calculated, and

preneditated manner w thout any pretense of noral or |[egal

justification. See also Brown v. State, 721 So.2d 274
(Fla.1998) (affirmng death penalty wth four aggravating
factors--prior violent felony, felony-nurder (robbery nerged
with pecuniary gain), HAC, and CCP, and two nonstatutory
mtigating circunstances involving defendant’s fam |y background

and drug and al cohol abuse); Gordon v. State, 704 So.2d 107
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(Fla.1997) (affirmng death penalty where wth four aggravating
factors--felony-murder (burglary), pecuniary gain, HAC, and CCP
and only mnimal evidence in mtigation for the drowning nurder
and robbery of victim.

PO NT X1

THE DEATH SENTENCE DOES NOT VI CLATE APPRENDI
(Rest at ed) .

Rel yi ng upon Apprendi v. New Jersey, 120 S. C. 2348

(2000), and Jones v. United State, 526 U S. 227 (1999),

Appel lant argues that the jury was required to nmake a separate
finding regarding the existence of aggravating factors and their
wei ght. Appellant also alleges that a sinple mjority is not
sufficient to vote for the death penalty under Apprendi. The
standard of review is de novo.

The State’'s first argunent is that Appellant has failed
to preserve this issue for appellate review Appel  ant did not

raise the Apprendi claim bel ow St ei nhorst, 412 So.2d at 338.

However, if the nerits are reached, Apprendi does not invalidate

Florida s sentencing schene. In Apprendi v. New Jersey, 120 S

Ct. 2348 (2000), the United States Suprene Court held that due
process and the right to a jury trial require that any fact that
increases the penalty for a crine beyond the statutory maxi num
must be submitted to a jury and proved beyond a reasonable
doubt. Apprendi does not apply to this case. The death penalty
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is not an increase in the statutory maxinmm for first-degree
murder, but is within the stated statutory nmaxi mum Because
death is a statutory sentence, the judge may determ ne the facts
relating to a death sentence just as a judge does w th other
sentences within the statutory maxi mum
Apprendi concerns what the State nust prove to obtain
a conviction not the penalty inposed for that conviction. Al so,
Apprendi does not effect prior precedent with respect to capital

sentenci ng schenmes such as Florida’s. Apprendi, 120 S. C at

2366, citing, Walton v. Arizona, 497 U S 639 (1990). I n
Wl t on, t he Uni t ed St at es Supr ene Court not ed t hat
constitutional challenges to Florida s capital sentencing have

been rejected repeatedly. See, Hldwin v. Florida, 490 U S. 638

(1989) (stating case “presents us once again with the question
whet her the Sixth Anmendnent requires a jury to specify the
aggravating factors that permt the inposition of capital
puni shnment in Florida and concluding that the Sixth Amendnent
does not require that the specific findings authorizing the
inposition of the sentence of death be made by the jury”);

Spaziano v. Florida, 468 U. S. 447 (1984); Proffitt v. Florida

428 U. S. 242 (1976).
Further, the requirenent of a sinple majority vote does

not need to be re-examned in light of Apprendi. Apprendi does
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not apply to the issue of whether a jury recommendation should
be unani nous. Apprendi requires that a fact that is used to
increase the statutory maxi num be treated as an elenent of the
crime; it did not change the jurisprudence of wunanimty.
Mor eover, Apprendi concerns what the State nust prove to obtain
a conviction not the penalty inposed. Additionally, the Apprend

Court, specifically addressing capital sentencing schenes such
as Florida's, stated that the holding did not effect their prior
precedent in this area. Thus, a unaninous jury reconmendation
i's not required.

PO NT X1

THE “FELONY MJURDER’ AGGRAVATING FACTOR IS
CONSTI TUTI ONAL ( Rest at ed).

Both this Court and the federal courts have repeatedly
rejected «clains that the “felony-nurder” aggr avat or IS
unconsti tuti onal because it constitutes an "autonmatic"

aggravating factor. See Banks v. State, 700 So.2d 363, 367

(Fla. 1997); MIls v. State, 476 So.2d 172, 178 (1985)

(concluding that the legislature’s determnation that a
first-degree murder commtted in the course of another dangerous
felony was an aggravated capital felony was a reasonable

determ nation); Lowenfeld v. Phelps, 484 U S. 231 (1988);

Blystone v. Pennsylvania, 494 U S. 299 (1990); Johnson V.
Dugger, 932 F.2d 1360 (11th Cr. 1991).
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Rel ying upon the Wom ng and Tennessee state suprene
courts, Appellant raises essentially the sanme argunent, which
should be rejected. Even if Appellant’s argunent is read as
based wupon the constitutional guarantees of the E ghth and
Fourteenth Anmendnents, this Court has already rejected those

argunents in Cark v. State, 443 So.2d 973 (1983), cert. denied,

104 S.C. 2400, 467 U. S. 1210, 81 L.Ed.2d 356 (“felony-nurder”
aggravator conports fully with the constitutional requirenents
of equal protection and due process as well as the prohibition
against cruel and wunusual punishnent). Further, as there is
sufficient evidence of preneditation, see Point |, Appellant’s

as applied argunent fails.

CONCLUSI ON

VWHEREFORE based on the foregoing argunents and
authorities cited herein, the State respectfully requests this
honorable Court to AFFIRM Appellant’s conviction and death

sent ence.

Respectful ly submtted,

ROBERT BUTTERWORTH
ATTORNEY GENERAL
Tal | ahassee, Flori da
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DEBRA RESCI GNO

Assi stant Attorney General
Fl ori da Bar No.- 836907
1655 Pal m Beach Lakes Bl vd
Suite 300

West Pal m Beach, FL 33401
(561) 688-7759

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the
foregoing “Answer Brief,” prepared with 12 point Courier New
type, has been furnished by U S nmail, postage prepaid, to:
RICHARD B. GREENE, Assistant Public Defender, 15th Judicial
Circuit, 421 Third Street/6th Floor, Wst Pal m Beach, Fl., 33401

on February 9, 2001.
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